ACT 103

ACT 103 H.B. NO. 2393

A Bill for an Act Relating to Title 24, Hawaii Revised Statutes.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 431:10A-116, Hawaii Revised Statutes, is amend-
ed to read as follows:

“8431:10A-116 Coverage for specific services. Every person insured
under a policy of accident and health or sickness insurance delivered or issued
for delivery in this State shall be entitled to the reimbursements and coverages
specified below:

(1) Notwithstanding any provision to the contrary, whenever a policy,
contract, plan, or agreement provides for reimbursement for any vi-
sual or optometric service[;-whieh] that is within the lawful scope of
practice of a duly licensed optometrist, the person entitled to benefits
or the person performing the services shall be entitled to reimburse-
ment whether the service is performed by a licensed physician or by a
licensed optometrist. Visual or optometric services shall include eye
or visual examination, or both, or a correction of any visual or mus-
cular anomaly, and the supplying of ophthalmic materials, lenses,
contact lenses, spectacles, eyeglasses, and appurtenances thereto;

(2) Notwithstanding any provision to the contrary, for all policies,
contracts, plans, or agreements issued on or after May 30, 1974,
whenever provision is made for reimbursement or indemnity for any
service related to surgical or emergency procedures[;-whieh] that is
within the lawful scope of practice of any practitioner licensed to
practice medicine in this State, reimbursement or indemnification
under the policy, contract, plan, or agreement shall not be denied
when the services are performed by a dentist acting within the lawful
scope of the dentist’s license;

(3) Notwithstanding any provision to the contrary, whenever the policy
provides reimbursement or payment for any service[;-whieh] that is
within the lawful scope of practice of a psychologist licensed in this
State, the person entitled to benefits or performing the service shall
be entitled to reimbursement or payment, whether the service is per-
formed by a licensed physician or licensed psychologist;

(4) Notwithstanding any provision to the contrary, each policy, con-
tract, plan, or agreement issued on or after February 1, 1991, except
for policies that only provide coverage for specified diseases or other
limited benefit coverage, but including policies issued by companies
subject to chapter 431, article 10A, part II, and chapter 432, article
1, shall provide coverage for screening by low-dose mammography
for occult breast cancer as follows:

(A) For women forty years of age and older, an annual mammo-
gram; and

(B) For a woman of any age with a history of breast cancer or
whose mother or sister has had a history of breast cancer,

a mammogram upon the recommendation of the woman’s

physician.

The services provided in this paragraph are subject to any co-
insurance provisions that may be in force in these policies, contracts,
plans, or agreements[:];_provided that the insured’s dollar limits,
deductibles, and copayments for services shall be on terms at least
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as favorable to the insured as those applicable to other radiological
examinations.

For the purpose of this paragraph, the term “low-dose mam-
mography” means the x-ray examination of the breast using equip-
ment dedicated specifically for mammography, including but not
limited to the x-ray tube, filter, compression device, screens, films,
and cassettes, with an average radiation exposure delivery of less
than one rad mid-breast, with two views for each breast. An insurer
may provide the services required by this paragraph through con-
tracts with providers; provided that the contract is determined to be
a cost-effective means of delivering the services without sacrifice of
quality and meets the approval of the director of health; and

(5) (A) (1) Notwithstanding any provision to the contrary, whenever
a policy, contract, plan, or agreement provides coverage
for the children of the insured, that coverage shall also
extend to the date of birth of any newborn child to be
adopted by the insured; provided that the insured gives
written notice to the insurer of the insured’s intent to
adopt the child prior to the child’s date of birth or within
thirty days after the child’s birth or within the time peri-
od required for enrollment of a natural born child under
the policy, contract, plan, or agreement of the insured,
whichever period is longer; provided further that if the
adoption proceedings are not successful, the insured shall
reimburse the insurer for any expenses paid for the child;
and

(i) Where notification has not been received by the insurer
prior to the child’s birth or within the specified period
following the child’s birth, insurance coverage shall be ef-
fective from the first day following the insurer’s receipt of
legal notification of the insured’s ability to consent for
treatment of the infant for whom coverage is sought; and

(B) When the insured is a member of a health maintenance orga-
nization, coverage of an adopted newborn is effective:

(1) From the date of birth of the adopted newborn when
the newborn is treated from birth pursuant to a provider
contract with the health maintenance organization, and
written notice of enrollment in accord with the health
maintenance organization’s usual enrollment process is
provided within thirty days of the date the insured noti-
fies the health maintenance organization of the insured’s
intent to adopt the infant for whom coverage is sought; or

(i) From the first day following receipt by the health main-
tenance organization of written notice of the insured’s
ability to consent for treatment of the infant for whom
coverage is sought and enrollment of the adopted new-
born in accord with the health maintenance organiza-
tion’s usual enrollment process if the newborn has been
treated from birth by a provider not contracting or affili-
ated with the health maintenance organization.”

SECTION 2. Section 432:1-605, Hawaii Revised Statutes, is amended
by amending subsection (b) to read as follows:
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“(b) The services provided in subsection (a) are subject to any coinsurance
provisions that may be in force in these policies, contracts, plans, or agreements[-];
provided that the member’s dollar limits, deductibles, and copayments for services
shall be on terms at least as favorable to the member as those applicable to other
radiological examinations.”

SECTION 3. Section 432E-34, Hawaii Revised Statutes, is amended as
follows:
1. By amending subsection (d) to read:

i throo biic: | A cor inelitbility:
(1) The commissioner may determine that a request is eligible for exter-
nal review under subsection (b) notwithstanding a health carrier’s

initial determination that the request is ineligible and require that it
be referred for external review; and

(2) Inmaking a determination under paragraph (1), the commissioner’s
decision shall be made in accordance with the terms of the enrollee’s
health benefit plan and shall be subject to all applicable provisions

of this part.”
2. By amending subsection (g) to read:

“(g) Within five business days after the date of receipt of notice pur-
suant to subsection (e), the health carrier or its designated utilization review
organization shall provide to the assigned independent review organization all
documents and information it considered in issuing the adverse action that is
the subject of external review[:] and any documents related to the request for
external review that have been received by the health carrier or its designated
utilization review organization. Failure by the health carrier or its utilization
review organization to provide the documents and information within five busi-
ness days shall not delay the conduct of the external review; provided that the
assigned independent review organization may terminate the external review and
reverse the adverse action that is the subject of the external review. The indepen-
dent review organization shall notify the enrollee, the enrollee’s appointed repre-
sentative, the health carrier, and the commissioner within three business days of
the termination of an external review and reversal of an adverse action pursuant
to this subsection.”

SECTION 4. Section 432E-35, Hawaii Revised Statutes, is amended as
follows:

1. By amending subsections (b) through (f) to read:

“(b) Upon receipt of a request for an expedited external review, the
commissioner shall immediately send a copy of the request to the health car-
rier. Immediately upon receipt of the request, the health carrier shall determine
whether the request meets the reviewability requirements set forth in [stbsee-
tion—a)-| section 432E-34(b). The health carrier shall immediately notify the
enrollee or the enrollee’s appointed representative of its determination of the
enrollee’s eligibility for expedited external review.
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Notice of ineligibility for expedited external review shall include a state-
ment informing the enrollee and the enrollee’s appointed representative that a
health carrier’s initial determination that an external review request that is ineli-
gible for review may be appealed to the commissioner by submission of a request
to the commissioner.

ity ]
(1) The commissioner may determine that a request is eligible for ex-
pedited external review under section 432E-34(b) notwithstanding

a health carrier’s initial determination that the request is ineligible
and require that it be referred for external review; and

(2) Inmakinga determination under paragraph (1), the commissioner’s
decision shall be made in accordance with the terms of the enrollee’s
health benefit plan and shall be subject to all applicable provisions

of this part.
(d) If the commissioner determines that an enrollee is eligible for ex-

pedited external review |

-] pursuant to subsection (c) and the request for
expedited external review is based on an adverse determination as provided under

subsection (a)(1), the health carrier shall not be required to proceed with its inter-
nal review process[—"Fhe—hea—l-t:h—e&mef] but may elect to proceed with its 1nternal

] prov1ded that the 1nterna1 review process
shall not delay or terminate an expedlted external review unless the health car-
rier decides to reverse its adverse determination and provide coverage or pay-
ment for the health care service that is the subject of the adverse determination.
Immediately after making a decision to reverse its adverse determination, the
health carrier shall notify the enrollee, the enrollee’s authorized representative,
the independent review organization assigned pursuant to subsection (e), and the
commissioner in writing of its decision. The assigned independent review organi-
zation shall terminate the expedited external review upon receipt of notice from
the health carrier pursuant to this subsection.

(e) Upon receipt of the notice pursuant to subsection (b) or a deter-
mination of the commissioner pursuant to subsection [¢)] (c) that the enrollee
meets the eligibility requirements for expedited external review, the commis-
sioner shall immediately randomly assign an independent review organization
to conduct the expedited external review from the list of approved independent
review organizations qualified to conduct the external review, based on the na-
ture of the health care service that is the subject of the adverse action and other
factors determined by the commissioner including conflicts of interest pursuant
to section 432E-43, compiled and maintained by the commissioner to conduct
the external review and immediately notify the health carrier of the name of the
assigned independent review organization.

()  Upon receipt of the notice from the commissioner of the name of
the independent review organization assigned to conduct the expedited external
review, the health carrier or its [destgnee] designated utilization review organiza-
tion shall provide or transmit all documents and information it considered in
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making the adverse action that is the subject of the expedited external review,
and any documents related to the request for expedited external review that
have been received by the health carrier or its designated utilization review or-
ganization, to the assigned independent review organization electronically or by
telephone, facsimile, or any other available expeditious method.”

2. By amending subsection (h) to read:

“(h) As expeditiously as the enrollee’s medical condition or circum-
stances requires, but in no event more than seventy-two hours after the date of
receipt of the request for an expedited external review that meets the reviewabil-
ity requirements set forth in [subseetion(a);] section 432E-34(b). the assigned
independent review organization shall:

(1) Make a decision to uphold or reverse the adverse action; and

(2) Notify the enrollee, the enrollee’s appointed representative, the

health carrier, and the commissioner of the decision.

If the notice provided pursuant to this subsection was not in writing, with-
in forty-eight hours after the date of providing that notice, the assigned indepen-
dent review organization shall provide written confirmation of the decision to the
enrollee, the enrollee’s appointed representative, the health carrier, and the com-
missioner that includes the information provided in section [432E-37] 432E-34()).

Upon receipt of the notice of a decision reversing the adverse action, the
health carrier shall immediately approve the coverage that was the subject of the
adverse action.”

SECTION 5. Section 432E-36, Hawaii Revised Statutes, is amended as
follows:

1. By amending subsections (c) through (g) to read:

“(c) Upon notice of the request for expedited external review, the health
carrier shall immediately determine whether the request meets the requirements
of subsection [(b):] (g). The health carrier shall immediately notify the commis-
sioner, the enrollee, and the enrollee’s appointed representative of its eligibility
determination.

Notice of eligibility for expedited external review pursuant to this sub-
section shall include a statement informing the enrollee and, if applicable, the
enrollee’s appointed representative that a health carrier’s initial determination
that the external review request is ineligible for review may be appealed to the
commissioner.

(1) The commissioner may determine that a request is eligible for exter-
nal review under subsection notwithstanding a health carrier’s

initial determination that the request is ineligible and require that it
be referred for external review; and

(2) Inmakinga determination under paragraph (1), the commissioner’s

decision shall be made in accordance with the terms of the enrollee’s

health benefit plan and shall be subject to all applicable provisions
of this part.
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(e) Upon receipt of the notice pursuant to subsection [(a}] (c) or a de-
termination of the commissioner pursuant to subsection (d) that the enrollee
meets the eligibility requirements for expedited external review, the commis-
sioner shall immediately randomly assign an independent review organization
to conduct the expedited external review from the list of approved independent
review organizations qualified to conduct the external review, based on the na-
ture of the health care service that is the subject of the adverse action and other
factors determined by the commissioner including conflicts of interest pursuant
to section 432E-43, compiled and maintained by the commissioner to conduct
the external review and immediately notify the health carrier of the name of the
assigned independent review organization.

(f)  Upon receipt of the notice from the commissioner of the name of
the independent review organization assigned to conduct the expedited external
review, the health carrier or its [destgnee] designated utilization review organiza-
tion shall provide or transmit all documents and information it considered in
making the adverse action that is the subject of the expedited external review,

and any documents related to the request for expedited external review that have

been received by the health carrier or its designated utilization review organiza-
tion, to the assigned independent review organization electronically or by tele-

phone, facsimile, or any other available expeditious method.

(g) Except for a request for an expedited external review made pursu-
ant to subsection (b), within three business days after the date of receipt of the
request, the commissioner shall notify the health carrier that the enrollee has
requested an [expedited] external review pursuant to this section. Within five
business days following the date of receipt of notice, the health carrier shall de-
termine whether:

(1) The individual is or was an enrollee in the health benefit plan at
the time the health care service or treatment was recommended or
requested or, in the case of a retrospective review, was an enrollee
in the health benefit plan at the time the health care service or treat-
ment was provided;

(2) The recommended or requested health care service or treatment that
is the subject of the adverse action:

(A) Would be a covered benefit under the enrollee’s health benefit
plan but for the health carrier’s determination that the service
or treatment is experimental or investigational for the enroll-
ee’s particular medical condition; and

(B) Is not explicitly listed as an excluded benefit under the enroll-
ee’s health benefit plan;

(3) The enrollee’s treating physician or treating advanced practice regis-
tered nurse has certified in writing that:

(A) Standard health care services or treatments have not been ef-
fective in improving the condition of the enrollee;

(B) Standard health care services or treatments are not medically
appropriate for the enrollee; or

(C) There is no available standard health care service or treatment
covered by the health carrier that is more beneficial than the
health care service or treatment that is the subject of the ad-
verse action;

(4) The enrollee’s treating physician or treating advanced practice regis-
tered nurse:

(A) Has recommended a health care service or treatment that the
physician or advanced practice registered nurse certifies, in
writing, is likely to be more beneficial to the enrollee, in the
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physician’s or advanced practice registered nurse’s opinion,
than any available standard health care services or treatments;
or

(B) Who is a licensed, board certified or board eligible physician
qualified to practice in the area of medicine appropriate to
treat the enrollee’s condition, or who is an advanced practice
registered nurse qualified to treat the enrollee’s condition, has
certified in writing that scientifically valid studies using ac-
cepted protocols demonstrate that the health care service or
treatment that is the subject of the adverse action is likely to
be more beneficial to the enrollee than any available standard
health care services or treatments;

(5) The enrollee has exhausted the health carrier’s internal appeals pro-
cess or the enrollee is not required to exhaust the health carrier’s
internal appeals process pursuant to section 432E-33(b); and

(6) The enrollee has provided all the information and forms required by
the commissioner that are necessary to process an external review,
including the release form and disclosure of conflict of interest in-
formation as provided under section 432E-33(a).”

2. By amending subsection (i) to read:

.“('i [U-pen—reeem%e%eq&e&%fe%&ppeal—paﬁﬁaﬂﬁe—subsee&eﬂ@ﬁhe

(1) The commissioner may determine that a request is eligible for exter-
nal review under subsection notwithstanding a health carrier’s

initial determination that the request is ineligible and require that it
be referred for external review; and

(2) Inmaking a determination under paragraph (1), the commissioner’s
decision shall be made in accordance with the terms of the enrollee’s
health benefit plan and shall be subject to all applicable provisions

of this part.”
3. By amending subsection (1) to read:

“() Within five business days after the date of receipt of notice pursuant
to subsection (j), the health carrier or its designated utilization review organiza-
tion shall provide to the assigned independent review organization all documents
and information it considered in issuing the adverse action that is the subject of
external review[:] and any documents related to the request for external review
that have been received by the health carrier or its designated utilization review
organization. Failure by the health carrier or its designated utilization review or-
ganization to provide the documents and information within five business days
shall not delay the conduct of the external review; provided that the assigned
independent review organization may terminate the external review and reverse
the adverse action that is the subject of the external review. The independent
review organization shall notify the enrollee, the enrollee’s appointed representa-
tive, the health carrier, and the commissioner within three business days of the
termination of an external review and reversal of an adverse action pursuant to
this subsection.”
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4. By amending subsection (0) to read:
“(o) Except as provided in subsection (p), within twenty days after being
selected to conduct the external review, a clinical reviewer shall provide an opin-
ion to the assigned independent review organization pursuant to subsection (q)
regarding whether the recommended or requested health care service or treat-
ment subject to an appeal pursuant to this section shall be covered.
The clinical [f]reviewer’s[}] opinion shall be in writing and shall include:
(1) A description of the enrollee’s medical condition;
(2) A description of the indicators relevant to determining whether
there is sufficient evidence to demonstrate that the recommended or
requested health care service or treatment is more likely than not to
be more beneficial to the enrollee than any available standard health
care services or treatments and whether the adverse risks of the rec-
ommended or requested health care service or treatment would not
be substantially increased over those of available standard health
care services or treatments;
(3) A description and analysis of any medical or scientific evidence, as
that term is defined in section 432E-1.4, considered in reaching the
opinion;
(4) A description and analysis of any medical necessity [eriteria-defined
mseetion432E-1]; and
(5) Information on whether the reviewer’s rationale for the opinion is
based on [appreval]:
(A) Approval of the health care service or treatment by the federal
Food and Drug Administration for the condition; or [medieal]

(B) Medical or scientific evidence or evidence-based standards that
demonstrate that the expected benefits of the recommended or
requested health care service or treatment is likely to be more
beneficial to the enrollee than any available standard health
care services or treatments and the adverse risks of the recom-
mended or requested health care service or treatment would
not be substantially increased over those of available standard
health care services or treatments.”

5. By amending subsection (r) to read:

“(r) Except as provided in subsection (s), within twenty days after the
date it receives the opinion of the clinical reviewer pursuant to subsection (0),
the assigned independent review organization, in accordance with subsection
(), shall determine whether the health care service at issue in an external review
pursuant to this section shall be a covered benefit and shall notify the enrollee,
the enrollee’s appointed representative, the health carrier, and the commissioner
of its determination. The independent review organization shall include in the
notice of its decision:

(1) A general description of the reason for the request for external

review;

(2) The written opinion of each clinical reviewer, including the recom-
mendation of each clinical reviewer as to whether the recommended
or requested health care service or treatment should be covered and
the rationale for the reviewer’s recommendation;

(3) The date the independent review organization was assigned by the
commissioner to conduct the external [freview[]];

(4) The date the external review was conducted;

(5) The date the decision was issued;

(6) The principal reason or reasons for its decision; and
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(7) The rationale for its decision.

Upon receipt of a notice of a decision reversing the adverse action, the
health carrier immediately shall approve coverage of the recommended or re-
quested health care service or treatment that was the subject of the adverse
action.”

SECTION 6. Statutory material to be repealed is bracketed and strick-
en. New statutory material is underscored.

SECTION 7. This Act shall take effect on July 1, 2025.
(Approved June 27, 2024.)

268





