ACT 216

ACT 216 S.B. NO. 19

A Bill for an Act Relating to Surplus Lines.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 431:8-302, Hawaii Revised Statutes, is amended
to read as follows:
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“8431:8-302 Surplus lines insurers. (a) No surplus lines broker shall,
either knowingly or without reasonable investigation of the financial condition
and general reputation of the insurer, place insurance with a financially unsound
insurer or with an insurer engaging in an unfair practice.

(b) A surplus lines broker may place surplus lines insurance only with
insurers who are authorized to write that type of insurance in the insurer’s domi-
ciliary state.

(¢) A surplus lines broker shall not place coverage with an unauthor-
ized insurer unless, at the time of placement, the surplus lines broker has deter-
mined that:

(1) The unauthorized insurer has capital and surplus or its equivalent
under the laws of its domiciliary state that equal the greater of
the minimum capital requirement of this State or a minimum of
$15,000,000; provided that:

(A) Minimum capital requirements may be satisfied by the insur-
er’s possessing less than the minimum capital and surplus upon
an affirmative finding of acceptability by the commissioner;

(B) A finding of acceptability pursuant to subparagraph (A) shall
be based upon factors such as quality of management, capital
and surplus of any parent company, company underwriting
profit and investment income trends, market availability, and
company record and reputation within the industry; and

(C) The commissioner shall not make an affirmative finding of ac-
ceptability pursuant to subparagraph (A) if the unauthorized
insurer’s capital and surplus is less than $4,500,000; or

(2) For an insurer not domiciled in the United States or its territories,
the insurer shall be listed on the Quarterly Listing of Alien Insurers
maintained by the National Association of Insurance Commission-
ers International Insurers Department; provided that:

(A) If an alien insurer is not in the Quarterly Listing of Alien In-
surers, the surplus lines broker shall maintain in the broker’s
office evidence of the financial responsibility of the insurer;
and

(B) Evidence satisfactory to the commissioner that the insurer
maintains in the United States an irrevocable trust fund in
either a national bank or a member of the Federal Reserve
System in an amount of not less than $5,400,000 consist-
ing of cash, securities, letters of credit, or of investments of

substantially the same character and quality as those which
are eligible investments for the capital and statutory reserves
of authorized insurers writing like kinds of insurance in this
State, for the protection of all its policyholders in the United
States, shall constitute prima facie evidence of the financial re-
sponsibility of the insurer.

SECTION 2. Section 431:8-305, Hawaii Revised Statutes, is amended
by amending subsection (a) to read as follows:

“(a) Upon placing surplus lines insurance, the surplus lines broker shall
as soon as reasonably possible deliver to the insured the policy or, if the policy
is not available, the surplus lines broker’s certificate, cover note, binder, or other
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evidence of insurance. Any confirmation of insurance shall be executed by the
surplus lines broker and shall show:

(1) The policy number, effective date, home state, and a description and
location of the subject of the insurance;

(2) A general description of the coverages, including any material limi-
tations other than those in standard forms;

(3) The premium and rate charged[—&emﬂed—byheaeh—ska%e ;

(4) The taxes and fees to be collected from the insured[;—ttemized-by
etehsmate]:

(5) The name and address of the insured;

(6) The name and address of the insurer;

(7) If the direct risk is assumed by more than one insurer, the certificate
shall state the name and address and proportion of the entire direct
risk assumed by each insurer; and

(8) The name of the surplus lines broker and such broker’s license
number.”

SECTION 3. Section 431:8-312, Hawaii Revised Statutes, is amended
by amending subsection (a) to read as follows:

“(a) Each licensed surplus lines broker shall keep in the broker’s office
in this State a full and true record of each surplus lines contract placed by the
broker including a copy of the policy, certificate, cover note, or other evidence of
insurance including, as applicable:

(1) Amount of the insurance and perils insured;

(2)  Brief description of the property insured and its location;

(3) Gross premium, taxes, and fees charged[—&em&ed—byeaeh—s%a%e]

(4)  Any return premium, taxes, and fees paid[;-itemized-byeachstate];

(5) Rate of premium charged upon the several items of property;

(6) Effective date of the contract and its terms;

(7) Name, address, and home state of the insured;

(8) Name and address of the insurer;

(9) Amount of tax and other sums to be collected from the insured|[s

]; and
(10)  Any additional information required by the commissioner.”

SECTION 4. Section 431:8-313, Hawaii Revised Statutes, is amended
by amending subsection (b) to read as follows:

“(b) The statement shall be on forms as prescribed and furnished by the
commissioner and shall show:

(1) Gross amount of premiums for each kind of insurance transacted;

(2) [Ageregate-gross] Gross premiums charged[—&em—zed—bye&eh—s%&@e];
(3) [Asgregate of returned] Returned premiums paid to insureds[;-ttem-

zrad-byenelswate]:
(4) [Ageregate-ofnet] Net premiums and fees[;-itemized-by-each-state];
(5) Amount of [aggregate] remitted taxes and fees[;—itemized-by-each
state]; and
(6) Additional information as required by the commissioner.”

SECTION 5. Section 431:8-315, Hawaii Revised Statutes, is amended
to read as follows:

“8431:8-315 Tax on surplus lines. (a) On or before March 15, 2011,
each surplus lines broker shall pay to the director of finance, through the com-
missioner, a premium tax on surplus lines insurance transacted by the broker
during 2010. On or before September 15, 2011, each surplus lines broker shall
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pay to the director of finance, through the commissioner, a premium tax on sur-
plus lines insurance transacted by the broker after December 31, 2010, and be-
fore July 1, 2011. After June 30, 2011, within forty-five days after the end of each
calendar quarter, each surplus lines broker shall pay to the director of finance,
through the commissioner, a premium tax on surplus lines insurance transacted
by the broker during the calendar quarter for insurance for which this State is the
home state of the insured. The tax rate shall be in the amount of 4.68 per cent
of gross premiums, less return premiums, on surplus lines insurance [aHoeated
te] for which the home state is this State. [Fhe-taxrate-and fees-of-otherstates

O O O o S 5

]

As used in this subsection, “gross premiums” means the amount of the
policy or coverage premium charged by the insurer in consideration for the in-
surance contract. Any charges for policy, survey, inspection, service, or similar
fees or other charges added by the broker shall not be considered part of gross
premiums.

bursementto-this State.
] (b) The tax on any portion of the premium unearned at the termi-
nation of the insurance contract shall be returned to the policyholder.

[te}—Fhe commissioner may:
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SECTION 6. Statutory material to be repealed is bracketed and strick-
en. New statutory material is underscored.

SECTION 7. This Act shall take effect on October 1, 2019.
(Approved July 2, 2019.)
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