ACT 90

ACT 90 H.B. NO. 2250

A Bill for an Act Relating to Habitual Operation of a Vehicle Under the Influence of
an Intoxicant.

Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 286G-3, Hawaii Revised Statutes, is amended by
amending subsections (a) and (b) to read as follows:

‘(a) A driver education assessment of $7 shall be levied on a finding that a
violation of a statute or county ordinance relating to vehicles or their drivers or
owners occurred, except for:

(1) Offenses relating to stopping (when prohibited), standing, or parking;

(2) Offenses relating to registration; and

(3) Offenses by pedestrians.

In addition, a driver education assessment of $100 shall be levied on persons
convicted under section 291E-61 or 291E-61.5 to defray costs of services provided
by the driver education and training program; and $50 shall be levied on persons
required to attend a child passenger restraint system safety class under section
291-11.5.

(b) The driver education assessments levied by subsection (a) shall be paid
for each violation in addition to any fine imposed by the court, and regardless of
whether a fine is suspended; provided that the driver education assessment of $100
levied on a person convicted under section 291E-61 or 291E-61.5 may be waived by
the court if the court determines that the person is unable to pay the driver education
assessment.”’

SECTION 2. Section 291E-1, Hawaii Revised Statutes, is amended as
follows:
1. By amending the definition of ‘‘adminiswative revocation’’ to read:
‘¢ “‘Adminiswative revocation’’ means termination of the respondent’s:
(1) License and the privilege to operate a vessel underway on or in the
waters of the State pursuant to part III; and
(2) Registration of any motor vehicle registered to a respondent found to be
a repeat intoxicated driver,
but does not include any revocation imposed under section 291E-61[:] or
291E-61.5.”
2. By amending the definition of ‘‘repeat intoxicated driver’’ to read:
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‘““‘Repeat intoxicated driver’” means a person who previously:
(1) Has been convicted, during the five years preceding the date of arrest,
of one or more violations under:
(A) Section 291E-61[;] or 291E-61.5, as a result of having consumed
alcohol; or
(B) Section 291-4 or 291-4.4, as those sections were in effect on or
before December 31, 2001;
(2) Has been convicted, during the ten years preceding the date of arrest, of
three or more violations under:
(A) Section 291E-61[;] or 291E-61.5, as a result of having consumed
alcohol; or
(B) Section 291-4 or 291-4.4, as those sections were in effect on or
before December 31, 2001; or

(3) Has had one prior alcohol enforcement contact during the five years

preceding the date of arrest, two prior alcohol enforcement contacts
during the seven years preceding the date of arrest, or three or more
prior alcohol enforcement contacts during the ten years preceding the
date of arrest.”’

3. By amending the definition of ‘‘respondent’’ to read:

‘¢¢‘Respondent’” means a person to whom a notice of administrative revoca-
tion has been issued following an arrest for a violation of section 291E-61 or
291E-61.5 or following the collection of a blood or urine sample from the person,
pursuant to section 291E-21, because there was probable cause to believe that the
person has violated section 291E-61[:] or 291E-61.5.”

SECTION 3. Section 291E-3, Hawaii Revised Statutes, is amended to read
as follows:

““[[1§291E-3[]] Evidence of intoxication. (a) In any criminal prosecution
for a violation of section 291E-61 or 291E-61.5 or in any proceeding under part III:

(1) .08 or more grams of alcohol per one hundred milliliters or cubic
centimeters of the person’s blood;

(2) .08 or more grams of alcohol per two hundred ten liters of the person’s
breath; or

(3) The presence of one or more drugs in an amount sufficient to impair the
person’s ability to operate a vehicle in a careful and prudent manner,

within three hours after the time of the alleged violation as shown by chemical
analysis or other approved analytical techniques of the person’s blood, breath, or
urine shall be competent evidence that the person was under the influence of an
intoxicant at the time of the alleged violation.

(b) In any criminal prosecution for a violation of section 291E-61[;] or
291E-61.5, the amount of alcohol found in the defendant’s blood or breath within
three hours after the time of the alleged violation as shown by chemical analysis or
other approved analytical techniques of the defendant’s blood or breath shall be
competent evidence concerning whether the defendant was under the influence of an
intoxicant at the time of the alleged violation and shall give rise to the following
presumptions:

(1) If there were .05 or less grams of alcohol per one hundred milliliters or
cubic centimeters of defendant’s blood or .05 or less grams of alcohol
per two hundred ten liters of defendant’s breath, it shall be presumed
that the defendant was not under the influence of alcohol at the time of
the alleged violation; and ¢

(2) If there were in excess of .05 grams of alcohol per one hundred
milliliters or cubic centimeters of defendant’s blood or .05 grams of
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alcohol per two hundred ten liters of defendant’s breath, but less than
.08 grams of alcohol per one hundred milliliters or cubic centimeters of
defendant’s blood or .08 grams of alcohol per two hundred ten liters of
defendant’s breath, that fact may be considered with other competent
evidence in determining whether the defendant was under the influence
of alcohol at the time of the alleged violation, but shall not of itself give
rise to any presumption.

(c) Nothing in this section shall be construed as limiting the introduction, in
any criminal proceeding for a violation under section 291E-61 or 291E-61.5 or in
any proceeding under part III, of relevant evidence of a person’s alcohol concentra-
tion or drug content obtained more than three hours after an alleged violation;
provided that the evidence is offered in compliance with the Hawaii rules of
evidence.”’

SECTION 4. Section 291E-4, Hawaii Revised Statutes, is amended by

amending subsection (a) to read as follows:

““(a) Any:

(1) Conviction for an offense under section 200-81, 291-4, 291-4.4, or
291-7 as those sections were in effect on December 31, 2001;

(2) Conviction in any other state or federal jurisdiction for an offense that
is comparable to operating or being in physical control of a vehicle
while having either an unlawful alcohol concentration or an unlawful
drug content in the blood or urine or while under the influence of an
intoxicant; or

(3) Adjudication of a minor for a law violation that, if committed by an
adult, would constitute a violation of section 200-81, 291-4, 291-4.4,
291-4.5, or 291-7 as those sections were in effect on December 31,
2001;

shall be counted as a prior offense for purposes of section 291E-41 [er], 291E-61[-],
or 291E-61.5.”

SECTION 5. Section 291E-11, Hawaii Revised Statutes, is amended by
amending subsections (c), (d), and (e) to read as follows:

*“(c) If there is probable cause to believe that a person is in violation of
section 291E-64, as a result of being under the age of twenty-one and having
consumed a measurable amount of alcohol, or section 291E-61[;] or 291E-61.5, as a
result of having consumed alcohol, then the person shall elect to take a breath or
blood test, or both, for the purpose of determining the alcohol concentration.

(d) If there is probable cause to believe that a person is in violation of section
291E-61[;] or 291E-61.5, as a result of having consumed any drug, then the person
shall elect to take a blood or urine test, or both, for the purpose of determining the
drug content. Drug content shall be measured by the presence of any drug or its
metabolic products, or both.

(e) A person who chooses to submit to a breath test under subsection (c) also
may be requested to submit to a blood or urine test, if the law enforcement officer
has probable cause to believe that the person was operating a vehicle while under the
influence of any drug under section 291E-61 or 291E-61.5 and the officer has
probable cause to believe that a blood or urine test will reveal evidence of the person
being under the influence of any drug. The law enforcement officer shall state in the
officer’s report the facts upon which that belief is based. The person shall elect to
take a blood or urine test, or both, for the purpose of determining the person’s drug
content. Results of a blood or urine test conducted to determine drug content also
shall be admissible for the purpose of determining the person’s alcohol concentra-
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tion. Submission to testing for drugs under subsection (d) or this subsection shall not
be a substitute for alcohol tests requested under subsection (c).”’

SECTION 6. Section 291E-21, Hawaii Revised Statutes, is amended by
amending subsections (b) and (c) to read as follows:

*“(b) If a health care provider who is providing medical care, in a health care
facility, to any person involved in a vehicle collision:

(1) Becomes aware, as a result of any blood or urine test performed in the

course of medical treatment, that:

(A) The alcohol concentration in the person’s blood meets or exceeds
the amount specified in section 291E-61(a)(4)[;] or 291E-
61.5(a)}(2)(D); or

(B) The person’s blood or urine contains one or more drugs that are
capable of impairing a person’s ability to operate a vehicle in a
careful and prudent manner; and

(2) Has a reasonable belief that the person was the operator of a vehicle

involved in the collision,

the health care provider shall notify, as soon as reasonably possible, any law
enforcement officer present at the health care facility to investigate the collision. If
no law enforcement officer is present, the health care provider shall notify the county
police department in the county where the collision occurred. If the health care
provider is aware of any blood or urine test result, as provided in paragraph (1), but
lacks information to form a reasonable belief as to the identity of the operator
involved in a vehicle collision, as provided in paragraph (2), then the health care
provider shall give notice to a law enforcement officer present or to the county police
department, as applicable, for each person involved in a vehicle collision whose
alcohol concentration in the person’s blood meets or exceeds the amount specified in
section 291E-61(a)(4) or 291E-61.5(a)(2)(D) or whose blood or urine contains one
or more drugs. The notice by the health care provider shall consist of the name of the
person being treated, the blood alcohol concentration or drug content disclosed by
the test, and the date and time of the administration of the test. This notice shall be
deemed to satisfy the intoxication element necessary to establish the probable cause
requirement set forth in subsection (c).

(c) In the event of a collision resulting in injury or death and if a law
enforcement officer has probable cause to believe that a person involved in the
collision has committed a violation of section 707-702.5, 707-703, 707-704,
707-705, 707-706, 291E-61, 291E-61.5, or 291E-64, the law enforcement officer
shall request that a sample of blood or urine be recovered from the vehicle operator
or any other person suspected of committing a violation of section 707-702.5,
707-703, 707-704, 707-705, 707-706, 291E-61, 291E-61.5, or 291E-64. If the
person involved in the collision is not injured or refuses to be treated for any injury,
the law enforcement officer may offer the person a breath test in lieu of a blood or
urine test. If the person declines to perform a breath test, the law enforcement officer
shall request a blood or urine sample pursuant to subsection (d). The act of declining
to perform a breath test under this section shall not be treated as a refusal under
chapter 291E and shall not relieve the declining person from the requirement of
providing a blood or urine sample under this section.”’

SECTION 7. Section 291E-32, Hawaii Revised Statutes, is amended to read
as follows:

“[[1§291E-32[}] Criminal prosecution. (a) Criminal prosecution under

section 291E-61 or 291E-61.5 may be commenced concurrently with administrative
revocation proceedings under this part; provided that documentary and testimonial

357



ACT 9%

evidence provided by the respondent during the administrative proceeding shall not
be admissible against the respondent in any proceeding under section 291E-61 or
291E-61.5 arising out of the same occurrence.

(b) When a person’s license and privilege to operate a vehicle is revoked
under this part and the person also is convicted of an offense under section 291E-61
or 291E-61.5 arising out of the same occurrence, the total period of revocation
imposed in the two proceedings shall not exceed the longer period of revocation
imposed in either proceeding. If the person is convicted under section 291E-61 or
291E-61.5 prior to completion of administrative proceedings, the person shall
surrender the temporary permit issued under this part at the time of entry of a plea of
guilty or no contest, entry of a verdict of guilty, or of sentencing, whichever occurs
first.”’

SECTION 8. Section 291E-33, Hawaii Revised Statutes, is amended by
amending subsections (a) and (b) to read as follows:

‘‘(a) Whenever a person is arrested for a violation of section 291E-61 or
291E-61.5 on a determination by the arresting law enforcement officer that:

(1) There was reasonable suspicion to stop the vehicle or the vehicle was
stopped at an intoxicant control roadblock established and operated in
compliance with sections 291E-19 and 291E-20; and

(2) There was probable cause to believe that the person was operating the
vehicle while under the influence of an intoxicant;

the law enforcement officer immediately shall take possession of any license held by
the person and request the person to take a test for alcohol concentration, in the case
of an alcohol related offense, or a test for drug content in the blood or urine, in the
case of a drug related offense. The law enforcement officer shall inform the person
that, in the case of an alcohol related offense, the person shall elect to take a breath
test, a blood test, or both, pursuant to section 291E-11. In the case of a drug related
offense, the person shall elect to take a blood test, a urine test, or both, pursuant to
section 291E-11. The law enforcement officer also shall inform the person of the
sanctions under section 291E-41, including the sanction for refusing to take a breath,
blood, or urine test. Thereafter, the law enforcement officer shall complete and issue
to the person a notice of administrative revocation and shall indicate thereon whether
the notice shall serve as a temporary permit. The notice shall serve as a temporary
permit, unless, at the time of arrest: the person was unlicensed; the person’s license
or privilege to operate a vehicle was revoked or suspended; or the person had no
license in the person’s possession.

(b) Whenever a law enforcement officer determines that, as the result of a
blood or urine test performed pursuant to section 291E-21, there is probable cause to
believe that a person being treated in a hospital or medical facility has violated
section 291E-61[;] or 291E-61.5, the law enforcement officer immediately shall take
possession of any license held by the person and shall complete and issue to the
person a notice of administrative revocation and indicate thereon whether the notice
shall serve as a temporary permit. The notice shall serve as a temporary permit
unless, at the time the notice was issued: the person was unlicensed; the person’s
license or privilege to operate a vehicle was revoked or suspended; or the person had
no license in the person’s possession.”’

SECTION 9. Section 291E-34, Hawaii Revised Statutes, is amended by
amending subsection (a) to read as follows:

“‘(a) The notice of administrative revocation shall provide, at a minimum and
in clear language, the following general information relating to administrative
revocation:

(1) The statutory authority for administrative revocation;

358



ACT 90

(2) An explanation of the distinction between administrative revocation
and a suspension or revocation imposed under section 291E-61[;] or
291E-61.5; and

(3) That criminal charges filed pursuant to section 291E-61 or 291E-61.5
may be prosecuted concurrently with the administrative action.”

SECTION 10. Section 291E-36, Hawaii Revised Statutes, is amended to read
as follows:

¢¢§291E-36 Documents required to be submitted for administrative re-
view; sworn statements. (a) Whenever a respondent has been arrested for a
violation of section 291E-61 or 291E-61.5 and submits to a test that establishes: the
respondent’s alcohol concentration was .08 or more; the presence, in the respon-
dent’s blood or urine, of any drug that is capable of impairing the respondent’s
ability to operate a vehicle in a careful and prudent manner; or whenever a
respondent has been involved in a collision resulting in injury or death and a blood or
urine test performed pursuant to section 291E-21 establishes that the respondent’s
alcohol concentration was .08 or more or establishes the presence in the respondent’s
blood or urine of any drug that is capable of impairing the respondent’s ability to
operate a vehicle in a careful and prudent manner, the following shall be forwarded
immediately to the director:

(1) A copy of the arrest report or the report of the law enforcement officer
who issued the notice of administrative revocation to the person
involved in a collision resulting in injury or death and the sworn
statement of the arresting law enforcement officer or the officer who
issued the notice of administrative revocation, stating facts that estab-
lish that:

(A) There was reasonable suspicion to stop the vehicle, the vehicle
was stopped at an intoxicant control roadblock established and
operated in compliance with sections 291E-19 and 291E-20, or
the respondent was tested pursuant to section 291E-21;

(B) There was probable cause to believe that the respondent had been
operating the vehicle while under the influence of an intoxicant;

(C) The respondent was informed of:

(i) The sanctions of section 291E-41;
(ii) The possibility that criminal charges may be filed; and
(iii) The probable consequences of refusing to be tested for
alcohol concentration or drug content; and

(D) The respondent agreed to be tested or the person was tested
pursuant to section 291E-21;

(2) In a case involving an alcohol related offense, the sworn statement of
the person responsible for maintenance of the testing equipment,
stating facts that establish that, pursuant to section 321-161 and rules
adopted thereunder:

(A) The equipment used to conduct the test was approved for use as
an alcohol testing device in this State;

(B) The person had been trained and at the time the test was con-
ducted was certified and capable of maintaining the testing equip-
ment; and

(C) The testing equipment used had been properly maintained and
was in good working condition when the test was conducted;

(3) In a case involving an alcohol related offense, the sworn statement of
the person who conducted the test, stating facts that establish that,
pursuant to section 321-161 and rules adopted thereunder:
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(A) The person was trained and at the time the test was conducted
was certified and capable of operating the testing equipment;

(B) The person followed the procedures established for conducting
the test;

(C) The equipment used to conduct the test functioned in accordance
with operating procedures and indicated that the respondent’s
alcohol concentration was at, or above, the prohibited level; and

(D) The person whose breath or blood was tested is the respondent;

In a case involving a drug related offense, the sworn statement of the

person responsible for maintenance of the testing equipment, stating

facts that establish that, pursuant to section 321-161 and rules adopted
thereunder:

(A) The equipment used to conduct the test was approved for use in
drug testing;

(B) The person conducting the test had been trained and, at the time
of the test, was certified and capable of maintaining the testing
equipment; and

(C) The testing equipment used had been properly maintained and
was in good working condition when the test was conducted;

In a case involving a drug related offense, the sworn statement of the

person who conducted the test, stating facts that establish that, pursuant

to section 321-161 and rules adopted thereunder:

(A) At the time the test was conducted, the person was trained and
capable of operating the testing equipment;

(B) The person followed the procedures established for conducting
the test;

(C) The equipment used to conduct the test functioned in accordance
with operating procedures and indicated the presence of one or
more drugs or their metabolites in the respondent’s blood or
urine; and

(D) The person whose blood or urine was tested is the respondent;

A copy of the notice of administrative revocation issued by the law

enforcement officer to the respondent;

Any license, and motor vehicle registration and number plates if

applicable, taken into possession by the law enforcement officer; and

A listing of any prior alcohol or drug enforcement contacts involving

the respondent.

(b) Whenever a respondent has been arrested for a violation of section
291E-61 or 291E-61.5 and refuses to submit to a test to determine alcohol concentra-
tion or drug content in the blood or urine, the following shall be forwarded
immediately to the director:

)

A copy of the arrest report and the sworn statement of the arresting law

enforcement officer, stating facts that establish that:

(A) There was reasonable suspicion to stop the vehicle or the vehicle
was stopped at an intoxicant control roadblock established and
operated in compliance with sections 291E-19 and 291E-20;

(B) There was probable cause to believe that the respondent had been
operating the vehicle while under the influence of an intoxicant;

(C) The respondent was informed of:

(i) The sanctions of section 291E-41;
(ii) The possibility that criminal charges may be filed; and
(iii) The probable consequences of refusing to be tested for
alcohol concentration or drug content in the blood or urine;
and
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(D) The respondent refused to be tested;

A copy of the notice of administrative revocation issued to the respon-
dent;

Any driver’s license, and motor vehicle registration and number plates
if applicable, taken into possession; and

A listing of all alcohol and drug enforcement contacts involving the
respondent.”’

SECTION 11. Section 291E-41, Hawaii Revised Statutes, is amended by
amending subsection (b) to read as follows:

“‘(b) The periods of administrative revocation with respect to a license and
privilege to operate a vehicle, and motor vehicle registration if applicable, that shall
be imposed under this part are as follows:

€y)

)
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A minimum of three months up to a maximum of one year revocation
of license and privilege to operate a vehicle, if the respondent’s record
shows no prior alcohol enforcement contact or drug enforcement
contact during the five years preceding the date the notice of adminis-
trative revocation was issued;

A minimum of one year up to a maximum of two years revocation of
license and privilege to operate a vehicle and of the registration of any
motor vehicle registered to the respondent, if the respondent’s record
shows one prior alcohol enforcement contact or drug enforcement
contact during the five years preceding the date the notice of adminis-
trative revocation was issued;

A minimum of two years up to a maximum of four years revocation of
license and privilege to operate a vehicle and of the registration of any
motor vehicle registered to the respondent, if the respondent’s record
shows two prior alcohol enforcement contacts or drug enforcement
contacts during the seven years preceding the date the notice of admin-
istrative revocation was issued;

Lifetime revocation of license and privilege to operate a vehicle and of
the registration of any motor vehicle registered to the respondent and a
lifetime prohibition on any subsequent registration of motor vehicles by
the respondent, if the respondent’s record shows three or more prior
alcohol enforcement contacts or drug enforcement contacts during the
ten years preceding the date the notice of administrative revocation was
issued; or

For respondents under the age of eighteen years who were arrested for a
violation of section 291E-61[;] or 291E-61.5, revocation of license and
privilege to operate a vehicle either for the period remaining until the
respondent’s eighteenth birthday or, if applicable, for the appropriate
revocation period provided in paragraphs (1) to (4) or in subsection (d),
whichever is longer and such respondents shall not qualify for a
conditional permit;

provided that when more than one administrative revocation, suspension, or convic-
tion arises out of the same arrest, it shall be counted as only one prior alcohol
enforcement contact or drug enforcement contact, whichever revocation, suspen-
sion, or conviction occurs later.”’

SECTION 12. Section 291E-61, Hawaii Revised Statutes, is amended by
amending subsection (c) to read as follows:
“‘(c) Notwithstanding any other law to the contrary, any:

6y

Conviction under this section [ef], section 291E-4(a)[;], or section
291E-61.5;
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(2) Conviction in any other state or federal jurisdiction for an offense that
is comparable to operating or being in physical control of a vehicle
while having either an unlawful alcohol concentration or an unlawful
drug content in the blood or urine or while under the influence of an
intoxicant[;] or habitually operating a vehicle under the influence of an
intoxicant; or

(3) Adjudication of a minor for a law violation that, if committed by an
adult, would constitute a violation of this section or an offense under
section 291E-4(a)[;], or section 291E-61.5;

shall be considered a prior conviction for the purposes of imposing sentence under
this section. Any judgment on a verdict or a finding of guilty, a plea of guilty or nolo
contendere, or an adjudication in the case of a minor, that at the time of the offense
has not been expunged by pardon, reversed, or set aside shall be deemed a prior
conviction under this section. No license and privilege suspension or revocation
shall be imposed pursuant to this section if the person’s license and privilege to
operate a vehicle has previously been administratively revoked pursuant to part III
for the same act; provided that, if the administrative suspension or revocation is
subsequently reversed, the person’s license and privilege to operate a vehicle shall
be suspended or revoked as provided in this section.’’

SECTION 13. Section 291E-61.5, Hawaii Revised Statutes, is amended to
read as follows:

“‘[[1§291E-61.5[3] Habitually operating a vehicle under the influence of
an infoxicant. (a) A person commits the offense of habitually operating a vehicle
under the influence of an intoxicant if:

(1) The person is a habitual operator of a vehicle while under the influence

of an intoxicant; and

(2) The person operates or assumes actual physical control of a vehicle:

(A) While under the influence of alcohol in an amount sufficient to
impair the person’s normal mental faculties or ability to care for
the person and guard against casualty;

(B) While under the influence of any drug that impairs the person’s
ability to operate the vehicle in a careful and prudent manner;

(C) With .08 or more grams of alcohol per two hundred ten liters of
breath; or

(D) With .08 or more grams of alcohol per one hundred milliliters or
cubic centimeters of blood.

(b) For the purposes of this section:

*‘Convicted three or more times for offenses of operating a vehicle under the
influence’” means that, at the time of the behavior for which the person is charged
under this section, the person had three or more times within ten years of the instant
offense:

(1) A judgment on a verdict or a finding of guilty, or a plea of guilty or nolo

contendere, for a violation of this section or section 291-4, 291-4.4, or

291-7 as those sections were in effect on December 31, 2001[;], or

section 291E-61 or 707-702.5;

(2) A judgment on a verdict or a finding of guilty, or a plea of guilty or nolo

contendere, for an offense that is comparable to this section or section

291-4, 291-4.4, or 291-7 as those sections were in effect on December

31, 2001, or section 291E-61 or 707-702.5; or

(3) An adjudication of a minor for a law or probation violation that, if

committed by an adult, would constitute a violation of this section or
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section 291-4, 291-4.4, or 291-7 as those sections were in effect on
December 31, 2001, or section 291E-61 or 707-702.5;
that, at the time of the instant offense, had not been expunged by pardon, reversed, or
set aside. All convictions that have been expunged by pardon, reversed, or set aside
prior to the instant offense shall not be deemed prior convictions for the purposes of
proving the person’s status as a habitual operator of a vehicle while under the
influence of an intoxicant.

A person has the status of a ‘‘habitual operator of a vehicle while under the
influence of an intoxicant’’ if the person has been convicted three or more times
within ten years of the instant offense, for offenses of operating a vehicle under the
influence of an intoxicant.

(c) Habitually operating a vehicle while under the influence of an intoxicant
is a class C felony.

(d) For a conviction under this section, the sentence shall be either:

(1) An indeterminate term of imprisonment of five years; or

(2) A term of probation of five years, with conditions to include:

(A) Mandatory revocation of license and privilege to operate a vehi-
cle for a period not less than one year but not more than five
years;

(B) Not less than ten days imprisonment, of which at least forty-eight
hours shall be served consecutively;

(C) Referral to a certified substance abuse counselor as provided in
section 291E-61(d); and

(D) A surcharge of $25 to be deposited into the neurotrauma special
fund.

(¢) Whenever a court sentences a person under this section, it shall also
require that the offender be referred to the driver’s education program for an
assessment, by a certified substance abuse counselor, of the offender’s substance
abuse or dependence and the need for appropriate treatment. The counselor shall
submit a report with recommendations to the court. The court shall require the
offender to obtain appropriate treatment if the counselor’s assessment establishes the
offender’s substance abuse or dependence. All costs for assessment and treatment
shall be borne by the offender.

(f) Notwithstanding any other law to the contrary, whenever a court revokes
a person’s driver’s license pursuant to this section, the examiner of drivers shall not
grant to the person a new driver’s license until expiration of the period of revocation
determined by the court. After the period of revocation is complete, the person may
apply for and the examiner of drivers may grant to the person a new driver’s license.

(g) Any person sentenced under this section may be ordered to reimburse the
county for the cost of any blood or urine tests conducted pursuant to section
291E-11. The court shall order the person to make restitution in a lump sum, orin a
series of prorated installments, to the police department or other agency incurring the
expense of the blood or urine test.

(h) As used in this section, the term ‘‘examiner of drivers’’ has the same

meaning as provided in section 286-2.”

SECTION 14. Section 291E-62, Hawaii Revised Statutes, is amended by
amending subsection (a) to read as follows:

‘‘(a) No person whose license and privilege to operate a vehicle have been
revoked, suspended, or otherwise restricted pursuant to part ITI or section 291E-61[;]
or 291E-61.5, or to part VII or part XIV of chapter 286 or section 200-81, 291-4,
291-4.4,291-4.5, or 291-7 as those provisions were in effect on December 31, 2001,
shall operate or assume actual physical control of any vehicle:

(1) In violation of any restrictions placed on the person’s license; or
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(2) While the person’s license or privilege to operate a vehicle remains
suspended or revoked.”’

SECTION 15. This Act does not affect rights and duties that matured,
penalties that were incurred, and proceedings that were begun, before its effective
date.

SECTION 16. Statutory material to be repealed is bracketed and stricken.
New statutory material is underscored.

SECTION 17. This Act shall take effect on September 1, 2004.
(Approved May 26, 2004.)
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