ACT 32

ACT 32 H.B. NO. 2473

A Bill for an Act Relating to the Uniform Securities Act.

Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 485-4, Hawaii Revised Statutes, is amended to read as

follows:

€‘§485-4 Exempt securities. The following securities are exempt from
sections 485-4.5, 485-8, and 485-25(a)(7):
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Any security (including a revenue obligation) issued or guaranteed by
the United States, any state or territory, any political subdivision of a
state or territory, or any agency or corporate or other instrumentality of
one or more of the foregoing, or any certificate of deposit for any of the
foregoing;

Any security issued or guaranteed by Canada, any Canadian province,
any political subdivision of the province, any agency or corporate or
other instrumentality of one or more of the foregoing, or any other
foreign government with which the United States currently maintains
diplomatic relations, if the security is recognized as a valid obligation
by the issuer or guarantor;

Any security issued by and representing an interest in or a debt of, or
guaranteed by, any bank organized under the laws of the United States,
or any bank, savings institution, or trust company organized and
supervised under the laws of any state or territory or any investment
certificate issued by a financial services loan company duly licensed
under the financial services loan law of the State of Hawaii;

Any security issued by and representing an interest in or a debt of, or
guaranteed by, any federal savings and loan association or any building
and loan or similar association organized under the laws of any state or
territory and authorized to do business in the State;

Any security issued by and representing an interest in or a debt of, or
guaranteed by, any insurance company organized under the laws of any
state or territory and authorized to do business in the State;

Any security issued or guaranteed by any federal credit union, or any
credit union or similar association organized and supervised under the
laws of the State;
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Any security issued or guaranteed by any common carrier, public

utility, or holding company which is:

(A) ~ Subject to the jurisdiction of the Interstate Commerce Commis-
sion;

(B) A registered holding company under the Public Utility Holding
Company Act of 1935 or a subsidiary of such a company within
the meaning of that Act;

(C) Regulated in respect of its rates and charges by a governmental
authority of the United States or any state or territory; or

(D) Regulated in respect of the issuance or guarantee of the security
by a governmental authority of the United States or any state or
territory;

Any security, other than a security that is a federal covered security
pursuant to section 18(b)(1) of the Securities Act of 1933 and therefore
not subject to any registration or filing requirements under this chapter,
that is listed or approved for listing upon notice of issuance on any
exchange registered or exempted under the Securities Exchange Act of
1934, as amended; any other security of the same issuer which is of
senior or substantially equal rank; any security called for by subscrip-
tion rights or warrants so listed or approved; or any warrant or right to
purchase or subscribe for any of the foregoing;
Any security issued by any issuer organized and operated not for
private profit but exclusively for religious, educational, benevolent,
charitable, fraternal, social, athletic, or reformatory purposes, or as a
chamber of commerce or trade or professional association;
Any commercial paper which arises out of a current transaction or the
proceeds of which have been or are to be used for current transactions,
and which evidences an obligation to pay cash within nine months of
the date of issuance, exclusive of days of grace, or any renewal of the
paper which is likewise limited, or any guarantee of the paper or of any
renewal;
Any investment contract issued in connection with an employees’ stock
purchase, savings, pension, profit-sharing, or similar benefit plan;
Any option on a commodity futures contract subject to regulation under
the Commodity Exchange Act;
Any cooperative association membership stock, membership certifi-
cates or shares, or membership capital, pursuant to section 421C-36, or
chapter 421;
Any security for which a registration statement has been filed under the
Securities Act of 1933; provided that no sale shall be made until the
registration statement has become effective; [and]
Any variable annuity contract which is an investment contract prepared
by a life insurance company designed to offer continuous income
through participation in a mutual fund portfolio or a variable annuity
contract based upon a separate account which is registered as a man-
agement investment company with the Securities and Exchange Com-
mission[:]; and

Any security appearing on the list of over-the-counter and foreign

securities approved for margin by the Board of Governors of the

Federal Reserve System or any such security incorporated by reference

to the list of over-the-counter and foreign securities approved for

margin by the Board of Governors of the Federal Reserve System; any
other securities of the same issuer that are of senior or substantially
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equal rank; and any warrant or right to purchase or subscribe to any
security described in this paragraph.’’

SECTION 2. Section 485-6, Hawaii Revised Statutes, is amended to read as

follows:

*‘§485-6 Exempt transactions. The following transactions shall be exempt
from sections 485-4.5, 485-8, and 485-25(a)(7):
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Any isolated nonissuer transaction, whether effected through a dealer

or not;

Any nonissuer [distribution-of] transaction in an outstanding security if

the manual of Hawaiian securities or any other recognized securities

manual contains the names of the issuer’s officers and directors, a

balance sheet of the issuer as of a date within eighteen months, and a

profit and loss statement for either the fiscal year preceding that date or

the most recent year of operations, or the security has a fixed maturity
or a fixed interest or dividend provision and there has been no default
during the current fiscal year or within the three preceding fiscal years

(or during the existence of the issuer and any predecessors if less than

three years) in the payment of principal, interest, or dividends on the

security;

Any nonissuer transaction effected by or through a registered dealer

pursuant to an unsolicited order or offer to buy;

Any transaction between the issuer or other person on whose behalf the

offering is made and an underwriter, or among underwriters;

Any transaction in a bond or other evidence of indebtedness secured by

a real or chattel mortgage or deed of trust, or by an agreement for the

sale of real estate or chattels, if the entire mortgage, deed of trust, or

agreement, together with all the bonds or other evidences of indebted-
ness secured thereby, is offered and sold as a unit;

Any transaction by a personal representative, sheriff, marshal, receiver,

trustee in bankruptcy, guardian, or conservator;

Any transaction executed by a bona fide pledgee without any purpose

of evading this chapter;

Any offer or sale to a bank, savings institution, trust company, insur-

ance company, investment company as defined in the Investment

Company Act of 1940, pension or profit-sharing trust, or other financial

institution or institutional buyer, or to a dealer, whether the purchaser is

acting for itself or in some fiduciary capacity;

Any transaction pursuant to an offer to sell securities of an issuer, if the

transaction is part of an issue which:

(A) There are no more than twenty-five offerees, wherever located
(other than those designated in paragraph (8)) during any twelve
consecutive months;

(B) The issuer reasonably believes that all purchasers, wherever lo-
cated, (other than those designated in paragraph (8)), are purchas-
ing for investment;

(€©) No commission, discount, or other remuneration is paid or given,
directly or indirectly, to a person, other than a dealer or agent
registered under this chapter, for soliciting a prospective pur-
chaser in this State; and

(D) The securities of the issuer are not offered or sold by general
solicitation or any general advertisement or other advertising
medium;
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Any offer or sale of a preorganization certificate or subscription for any
security to be issued by any person if no commission or other remuner-
ation is paid or given directly or indirectly for soliciting any prospec-
tive subscriber, and the number of subscribers does not exceed twenty-
five;

Any transaction pursuant to an offer to existing security holders of the
issuer, including persons who at the time of the transaction are holders
of convertible securities, nontransferable warrants, or transferable war-
rants exercisable within ninety days of their issuance, if no commission
or other remuneration (other than a standby commission) is paid or
given directly or indirectly for soliciting any security holder in the
State;

Any offer (but not a sale) of a security for which registration statements
have been filed under both this chapter and the Securities Act of 1933,
if no stop order or refusal order is in effect and no public proceeding or
examination looking toward the order is pending under either this
chapter or the Act;

Any offer or sale by or through a real estate broker or real estate
salesperson licensed under the laws of the State, of a security issued on
or after July 1, 1961, by a corporation organized under the laws of the
State, the holder of which is entitled solely by reason of the holder’s
ownership thereof, to occupy for dwelling purposes, or to a lease which
entitles the holder to occupy for dwelling purposes a house, or an
apartment in a building, owned or leased by the corporation, subject,
however, to section 485-7;

Any offer or sale by or through a real estate broker or real estate
salesperson licensed under the laws of the State of an apartment in a
condominium project, and a rental management contract relating to the
apartment, including an interest in a general or limited partnership
formed for the purpose of managing the rental of apartments if the
rental management contract or the interest in the general or limited
partnership is offered at the same time as the apartment is offered. The
words ‘‘apartment’’, ‘‘condominium’’, and ‘‘project’’ are defined as
they are defined in section 514A-3;

(15) [(AY] Any transactions not involving a public offering within the mean-

(16)

ing of section 4(2) of the'Secu'rities Act of '1933[Tbut—pet—1ﬂe}ud—
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1;

(A) Any transactions involving the offer or sale of a security by an
issuer to an accredited investor that meet the following require-
ments:

(i) The issuer reasonably believes that the sale is to persons
who are accredited investors; ‘

(i) The issuer is not in the development stage, without specific
business plan or purpose;

(iii) The issuer has not indicated that the issuer’s business plan is
to engage in a merger or acquisition with an unidentified
company or companies, or other entity or person; and

(iv) -The issuer reasonably believes that all purchasers are pur-
chasing for investment purposes and not with the view to, or
for sales in connection with, a distribution of the security.
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Any resale of a security sold in reliance on this exemption
within twelve months of sale shall be presumed to be made
with a view to distribute and not to invest, except a resale
pursuant to a registration statement effective under section
485-8, or to an accredited investor pursuant to an exemption
available under chapter 485;

(B) The exemption under this paragraph shall not apply to an issuer if

the issuer; any affiliated issuer; any beneficial owner of ten per
cent or more of any class of the issuer’s equity securities; any
issuer’s predecessor, director, officer, general partner, or pro-
moter presently connected in any capacity with the issuer; and
any underwriter or partner, director, or officer of the underwriter
of the securities to be offered:

(i) Within the last five years has filed a registration statement
that is the subject of a currently effective registration stop
order entered by any state securities administrator or the
United States Securities and Exchange Commission;

(ii) Within the last five years has been convicted of any criminal
offense in connection with the offer, purchase, or sale of any
security, or involving fraud or deceit;

(iii) Is currently subject to any state or federal administrative
enforcement order or judgment entered within the last five
years, finding fraud or deceit in connection with the pur-
chase or sale of any security; or

(iv) Is currently subject to any order, judgment, or decree of any
court of competent jurisdiction, entered within the Iast five
years, temporarily, preliminarily, or permanently restraining
or enjoining such party from engaging in or continuing to
engage in any conduct or practice involving fraud or deceit
in connection with the purchase or sale of any security;

(C) Subparagraph (B) shall not apply if:

(i) The party subject to the disqualification is licensed or regis-
tered to conduct securities-related business in the state in
which the order, judgment, or decree creating the disqualifi-
cation was entered against such party;

(ii) Before the first offer under this exemption, the commis-
sioner, or the court or regulatory authority that entered the
order, judgment, or decree waives the disqualifications; or

(iii) The issuer establishes that the issuer did not know and in the
exercise of reasonable care, based on a factual inquiry, could
not have known that a disqualification existed under this
paragraph;

(D) An issuer claiming the exemption under this section, within

)

fifteen days after the first sale in this State, shall file with the
commissioner a notice of transaction, a consent to service of
process, a copy of the general announcement as required by
section 485-24.6, and a $200 filing fee; and

For the purposes of this paragraph, ‘‘accredited investor’’ shall
have the same meaning as provided in 17 Code of Federal
Regulations section 230.501(a);

Any offer or sale of a security effected by a resident of Canada who is
excluded from the definition of ‘‘dealer’” under section 485-1(3)(E);
[and]
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(18) Any transaction that is exempt or would be exempt under rule 701, 17
Code of Federal Regulations section 230.701, promulgated under sec-
tion 3(b) of the Securities Act of 1933[:];
(19) Any offer or sale of securities made in compliance with rules 501, 502,
503, 505, and 506 of Regulation D, 17 Code of Federal Regulations
sections 230.501, 230.502, 230.503, 230.505, 230.506, 230.507, and
230.508 under the Securities Act of 1933; and
(20) Any transaction that the commissioner may exempt, conditionally or
unconditionally, by rules adopted in accordance with chapter 91 that:
(A) Furthers the objectives of compatibility with exemptions from
securities registration authorized by the Securities Act of 1933
and uniformity among the states; or

(B) The commissioner finds that registration is not necessary or
appropriate in the public interest for the protection of investors.”’

SECTION 3. Section 485-14, Hawaii Revised Statutes, is amended by
amending subsection (g) to read as follows:

*‘(g) Investment adviser’s approval; bond[;-insurance-required]. If the com-
missioner finds that the apphcant for registration as an investment adviser is eligible
for registration, the commissioner shall register the investment adviser upon a
payment of a fee hereinafter provided, and, except as otherwise provided in this
subsectlon upon the 1nvestment adv1ser flllng a bond in [the] a sum [of4$§&099—wﬁh

assets—] as prov1ded in rules adopted by the commissioner. The bond shall be
conditioned upon the faithful compliance with this chapter by the investment
adviser. The bond shall be executed asa surety by a surety company authonzed to do

subsectlon shall not apply to any 1nvestment adviser that maintains its pnn01pa1
place of business in a state other than this State; provided that the investment adviser
is registered in the state where it maintains its principal place of business and is in
compliance with that state’s net capital and bonding requirements, if any.”

SECTION 4. Statutory material to be repealed is bracketed and stricken.
New statutory material is underscored.
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SECTION 5. This Act shall take effect on July 1, 2002.
(Approved April 23, 2002.)
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