ACT 201

ACT 201 S.B. NO. 2326

A Bill for an Act Relating to Domestic Violence.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Chapter 134, Hawaii Revised Statutes, is amended by adding a
new section to be appropriately designated and to read as follows:

¢“§134- Seizure of firearms in domestic abuse situations; require-
ments; return of. (a) Any police officer who has reasonable grounds to believe that
a person has recently assaulted or threatened to assault a family or household
member may seize all firearms and ammunition that the police officer has reasonable
grounds to believe were used or threatened to be used in the commission of the
offense. The police officer may seize any firearms or ammunition that are in plain
view of the officer or were discovered pursuant to a consensual search, as necessary
for the protection of the officer or any family or household member. Firearms seized
under this section shall be taken to the appropriate county police department for
safekeeping or as evidence.

(b) Upon taking possession of a firearm or ammunition, the officer shall give
the owner or person who was in lawful possession of the firearm or ammunition a
receipt identifying the firearm or ammunition and indicating where the firearm or
ammunition can be recovered.

(c) The officer taking possession of the firearm or ammunition shall notify
the person against whom the alleged assault or threatened assault was inflicted of
remedies and services available to victims of domestic violence, including the right
to apply for a domestic abuse restraining order.

(d) The firearm or ammunition shall be made available to the owner or
person who was in lawful possession of the firearm or ammunition within seven
working days after the seizure when:

(1) The firearm or ammunition are not retained for use as evidence;

(2) The firearm or ammunition are not retained because they are possessed

illegally;

(3) The owner or person who has lawful possession of the firearm or
ammunition is not restrained by an order of any court from possessing a
firearm or ammunition; and

(4) No criminal charges are pending against the owner or person who has
lawful possession of the firearm or ammunition when a restraining
order has already issued.”’

SECTION 2. Section 709-906, Hawaii Revised Statutes, is amended by
amending subsection (4) to read as follows:

‘(4) Any police officer, with or without a warrant, may take the following
course of action where the officer has reasonable grounds to believe that there was
recent physical abuse or harm inflicted by one person upon a family or household
member, whether or not such physical abuse or harm occurred in the officer’s
presence:
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The police officer may make reasonable inquiry of the family or
household member upon whom the officer believes recent physical
abuse or harm has been inflicted and other witnesses as there may be;
Where the police officer has reasonable grounds to believe that there is
probable danger of further physical abuse or harm being inflicted by
one person upon a family or household member, the police officer may
lawfully order the person to leave the premises for a cooling off period
of twenty-four hours; provided that the person is allowed to enter the
premises with police escort to collect any necessary personal effects;
Where the police officer makes the finding referred to in
[[Iparagraph[]] (b) and the incident occurs after 12:00 p.m. on any
Friday, or on any Saturday, Sunday or legal holiday, the order to leave
the premises shall commence immediately and be in full force but the
twenty-four hour period shall be enlarged and extended until 4:30 p.m.
on the first day following the weekend or legal holiday;

All persons who are ordered to leave as stated above shall be given a
written warning citation stating the date, time, and location of the
warning and stating the penalties for violating the warning. A copy of
the warning citation shall be retained by the police officer and attached
to a written report which shall be submitted in all cases. A third copy of
the warning citation shall be given to the abused person; and

If the person so ordered refuses to comply with the order to leave the
premises or returns to the premises before the expiration of the cooling
off period, the person shall be placed under arrest for the purpose of
preventing further physical abuse or harm to the family or household
member(.]; and

The police officer may seize all firearms and ammunition that the
police officer has reasonable grounds to believe were used or threat-
ened to be used in the commission of an offense under this section.”’

SECTION 3. Section 853-4, Hawaii Revised Statutes, is amended to read as

follows:

¢‘§853-4 Chapter not applicable; when. This chapter shall not apply when:
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The offense charged involves the intentional, knowing, reckless, or
negligent killing of another person;

The offense charged is a felony which involves the intentional, know-
ing, or reckless bodily injury or serious bodily injury of another person,
or is a misdemeanor or petty misdemeanor which carries a mandatory
minimum sentence and which involves the intentional, knowing, or
reckless bodily injury or serious bodily injury of another person;
The offense charged involves a conspiracy or solicitation to intention-
ally, knowingly, or recklessly kill another person or to cause serious
bodily injury to another person;

The offense charged is a class A felony;

The offense charged is nonprobationable;

The defendant has been convicted of any offense defined as a felony by
the Hawaii Penal Code or has been convicted for any conduct which if
perpetrated in this State would be punishable as a felony;

The defendant is found to be a law violator or delinquent child for the
commission of any offense defined as a felony by the Hawaii Penal
Code or for any conduct which if perpetrated in this State would
constitute a felony;
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The defendant has a prior conviction for a felony committed in any
state, federal, or foreign jurisdiction;

A firearm was used in the commission of the offense charged;

The defendant is charged with the distribution of a dangerous, harmful,
or detrimental drug to a minor;

The defendant has been charged with a felony offense and has been
previously granted deferred acceptance of guilty plea status for a prior
offense, whether or not the period of deferral has already expired;
The defendant has been charged with a misdemeanor offense and has
been previously granted deferred acceptance of guilty plea status for a
prior felony, misdemeanor, or petty misdemeanor for which the period
of deferral has not yet expired;

The offense charged is:
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Escape in the first degree;

Escape in the second degree;

Promoting prison contraband in the first degree;
Promoting prison contraband in the second degree;
Bail jumping in the first degree;

Bail jumping in the second degree;

Bribery;

Bribery of a witness;

Intimidating a witness;

Bribery of or by a juror;

Intimidating a juror;

Jury tampering;

Promoting prostitution in the first degree;
Promoting prostitution in the second degree;
Promoting prostitution in the third degree[.];
Abuse of family and household members.

The court may by rule adopt other criteria in this area.”’

SECTION 4. Statutory material to be repealed is bracketed. New statutory
material is underscored.'

SECTION 5. This Act does not affect rights and duties that matured,
penalties that were incurred, and proceedings that were begun before its effective

SECTION 6. This Act shall take effect on July 1, 1996.
(Approved June 17, 1996.)

Note

1. Edited pursuant to HRS §23G-16.5.





