ACT 185

ACT 185 H.B. NO. 55

A Bill for an Act Relating to the Hawaii Lease Rent Renegotiation Relief Act.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Findings and purposes. The legislature reaffirms its find-
ings and declaration contained in section 1, Act 307, Session Laws of Hawaii
1967, and further finds as follows:
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The home is the basic source of shelter and security in society, the cen-
ter of our society which provides the basis for the development of our future
citizens. Deprivation through exorbitant and unreasonable prices of this basic
need results in frustrations and unrest in our community that is harmful to
the overall fiber of our society.

Although Act 307 was enacted in 1967 the fee simple ownership of resi-
dential lands in the State is still concentrated in the hands of a small number of
landowners. The state and federal governments and the largest 72 private
landowners own approximately 95 percent of all land area within the State.
On Oahu alone, 22 major private landowners own 72.5 percent of all land.

Along with this concentrated ownership of land there exists in the State
of Hawaii a critical shortage of housing units for all income levels. There will
be a need for over 250,000 low and middle income units by 1985 and a need
will exist for all types of units. Since 1961 the economy has been producing an
average of less than 10,000 low and middle income units annually. The econo-
my has similarly lagged in the production of all other units, except the very
high priced.

The small number of private landowners have continued to follow the
policy of not selling their lands for residential use but of leasing their lands
under long term residential leases. While fee simple ownership still accounted
for 68.9 percent of all owner-occupied housing on Oahu in 1972, leasehold
residential development has dominated the housing market since 1967 as it
had during the period 1950 to 1967. Between 1950 and 1966, 40 percent of all
owner-occupied housing units developed on Oahu had been leasehold. Be-
tween 1967-1972, 46 percent of such development has been on leaseholds.

The foregoing developments have compelled thousands of people in
the State to resort to leasehold residences to satisfy their housing needs, and
this trend is likely to continue in view of the limited availability of land for
residential purposes.

The predictions of Act 307 as to effects of the residential leasehold sys-
tem have proven to be conservative. Today, there are over 26,000 outstanding
residential leases, an increase of more than 10,000, since Act 307 was enacted.
As stated in Act 307, the concentration of land ownership “is in the rapidly de-
veloping urban areas of the State, where the need for single family residential
lots is critical”. '

Initially, lease rents were low or were within the range which the public
could afford. However, in the renegotiation of rents that have occurred in re-
cent years, tremendous increases in lease rents have been imposed upon
countless lessees by lessors. The compensation provided to be paid to lessors
under Act 307 was directly related to the present value of the lease income
stream generated under the lease to be condemned. Since June 24, 1967 less-
ors have generally adopted a practice of increasing lease rentals on renegotia-
tions of existing leases in a manner unrelated to the raw land value, thereby
greatly increasing the cost to the lessee when exercising his rights under Act
307 and resulting further in unconscionably increasing lease rents.

Renegotiation has brought about staggering increases in annual lease
rentals. These increases have been the direct result of inflated land values
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which in turn have come about because of the supply of urban land for residen- -
tial housing under the concentrated ownership described in the findings con-
tained in Act 307. The effect of these increases has been to substantially in-
crease the cost of leasing housing for the people of Hawaii. The increases in
lease rentals and premiums required prior to leasing of residential property
has accentuated the problem stated in section 1(g) of Act 307 to the effect that
the continuation of the residential leasehold system causes an artificial infla-
tion in the price of fee simple residential property, as well as leasehold resi-
dential property.

Further, because of the unequal bargaining power between large land-
owners and individual lessees there have been breakdowns in the normal
processes of bargaining and freedom of contract, resulting in unjust, unreason-
able and oppressive lease rents being exacted by lessors. Thus the limited
supply of housing units and concentrated ownership of such units have led to
the exaction of exorbitant lease rents on renegotiation. In many instances,
the lessor’s terms are peremptorily submitted to the lessee in ultimatum form
through letters rather than through any actual bargaining process.

This unequal bargaining relationship exists today despite the rights
granted lessees under Part III of Act 307 which was passed some seven years’
ago. Accordingly the adverse and harmful effects sought to be alleviated by
that Act have not been stemmed, but to the contrary have become more
critical. '

In addition the inequality of bargaining power due to the oligopolistic
imbalance in land ownership has allowed the lessor to charge lease rents
based not only on the raw land value of the property but also on improvements
which have already been paid for by the lessee and on the value accruing
thereon; thus the lessee is, in effect, paying the lessor for an investment made
by the lessee. This is an unjust enrichment created by an oligopolistic market
lacking competitive bargaining and is contrary to the public welfare.

Inasmuch as the free market cannot correct this situation because of the
lack of competition, inherent in an oligopolistic market, it is necessary for the
public good and welfare that the imbalance be redressed.

Residential leaseholds have had and continue to have undesirable €co-
nomic effects. The high prices commanded for leasehold units have encour-
aged the development of leasehold residential units and have discouraged the
development of fee simple units. The increases in the price for both fee simple
and leasehold residential lands have caused lease rentals to increase on re-
negotiation of rentals (on the expiration of 25 or 30 years of initial fixed rent
periods) as much. as 1000 percent; renegotiated lease rentals are invariably
tied to the fee simple value of the land on which the leasehold residences are
situated. These new lease rentals have at times exceeded the amount of the
payments that the lessee had been making on the leasehold mortgages. Rental
renegotiations have strongly favored the lessor, with the lessee having little
option but to consent to such rental as determined by the lessor or to give up
the leasehold, although the lease may yet have 25 or more years to run. The
high increases in lease rentals have caused leasehold values to drop after the
initial fixed rent period (e.g., a house appraised at $68,000 before renegotiation
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of lease rent has been appraised at $59,000 after the lease rental was in-
creased), causing lessees opting to dispose of their leasehold interests to suffer
severe economic losses.

Residential leaseholds have had undesirable social effects. Lease rent
negotiations are usually scheduled every 10 to 15 years after the initial fixed
rent period of 25 to 30 years. Thus, as the lessee advances in age and his in-
come potential declines, his lease rentals increase, causing him to give up the
lease and to look for other accommodations. Then, when the entire lease peri-
od expires, the lessee who has stayed on the leasehold for the full term of the
lease is, by reason of age, income, and the lack of value remaining in the lease-
hold, left without means to purchase other housing. These situations have
grave effects on the health, welfare and well-being of elderly persons and ag-
gravate the already acute need for government-sponsored, low and middle
income and elderly housing. With the increasing number of elderly in this
State, the problem promises to become even more acute in the foresceable
future.

The legislature declares that it is the policy of the State that the lessee of
a residential unit, so long as he remains a lessee, shall have the right to have
rentals set at reasonable levels and to enjoy his leasehold estate under reason-
able leasehold terms; that the public health, safety and welfare of the people
of Hawaii demand that legislation be enacted to prevent the imposition of con-
fiscatory economic burdens upon the lessees of residential property; that pur-
suant to and based upon the findings stated above, the public health, safety,
and welfare is severely and substantially affected and threatened, resulting
in immediate, continuous, and irreparable harm and that all the conditions
and circumstances set forth herein constitute a social emergency which it is
the purpose of this act to prevent and remedy.

" SECTION 2. Chapter 519, Hawaii Revised Statutes, is amended as
follows: ,

1. Chapter 519 is amended by amending its title to read:

“REAL PROPERTY LEASES”

2. Chapter 519, is amended by adding a new section to be appropriately
designated and to read:

“Sec. 519- Residential leases of real property. (a) All leases for resi-
dential land, as defined by section 516-1, existing on the effective date of this
Act or entered into thereafter, which provide for reopening of the contract
for renegotiation of lease rent terms shall in the case of leases after the ef-
fective date of this Act provide the following, or in the case of leases existing
on the effective date, shall be construed in conformity with the following:

(1) Such renegotiations shall not be scheduled more frequently than once
every fifteen years, provided the first of such reopenings shall not be
scheduled prior to the fifteenth year following the initial date of the
lease; and

(2) Upon renegotiation, the lease rent payable shall not exceed the
amount derived by multiplying the “owner’s basis” by four percent.
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For purposes of this section, “owner’s basis” means the current fair
market value of the lot, excluding onsite improvements, valued as if
the fee title were unencumbered; less the lessee’s share, if any, of the
current replacement cost of providing existing offsite improvements
attributable to the land, which replacement cost shall include an over-
head and profit not exceeding twenty per cent of the current replace-
ment cost of the existing offsite improvements, or less the original
lot development credit to the lessee, whichever is greater. For pur-
poses of this section, “offsite improvements” means all physical im-
provements such as, but not limited to, roads, sewer lines, sewage
treatment plants, and underground utility cables, constructed or
placed in a subdivision or development off the land intended for oc-
cupancy, which improvements are to be used in common by occu-
pants of all lands adjoining such improvements or by occupants of all
lands for whose benefit the improvements have been constructed or
placed; and “onsite improvements” means all physical improvements
placed on a residential lot intended for occupancy which improve-
ments are for the benefit of occupants of that lot, including, but not
limited to, dwelling units, garages, service buildings, stairs, walk-
ways, driveways, walls, trees, shrubs, landscaping, and pools.

(b) In the event the parties to a lease are unable to achieve an agree-
ment under any reopening provision, the Hawaii housing authority or its desig-
nee shall arbitrate, and its findings shall be binding and conclusive on both
parties.

(c) Any covenant or provision of a lease in violation of this section, shall
not be enforceable in any court in this State.

(d) For the purpose of this section renegotiation shall not include negoti-
ation for the determination of lease rental under section 516-66 arising out of
an extension under section 516-65.

SECTION 3. If any provision of this Act, or the application thereof to
any person or circumstance is held invalid, the invalidity does not affect other
provisions or applications of the Act which can be given effect without the
invalid provision or application, and to this end the provisions of this Act are
severable.

SECTION 4. Statutory material to be repealed is bracketed. New ma-
terial is underscored. In printing this Act, the revisor of statutes need not in-
clude the brackets, the bracketed material, or the underscoring.*

SECTION 5. This Act shall take effect upon its approval.

(Approved June 2, 1975.)

*Edited accordingly.
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