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PREFACE

This volume contains all of the laws enacted by the Hawaii State Legislature
during the Regular and Special Sessions of 2003.

The text of the laws is printed in full except for laws repealing existing
statutes. With the exception of certain obvious typographical errors which have been
corrected, the text of the laws as enacted is followed.

Statutory material that is being repealed is either bracketed or bracketed and
stricken. New material is indicated by underscoring. As authorized by Section 23G-
16.5, Hawaii Revised Statutes, the text is edited to omit the bracketed material for
HRS sections being repealed in their entirety, and to omit the underscoring for new
HRS sections.

Explanatory notes appear at the end of the corresponding laws. The notes
clarify editorial changes and inconsistencies in text.

Ken H. Takayama
Revisor of Statutes

Honolulu, Hawaii
July 10, 2003
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Session Laws of Hawaii
Passed By The
Twenty-Second State Legislature
Regular Session
2003

ACT 1 H.B. NO. 1

A Bill for an Act Making Appropriations to Provide for the Expenses of the
Legislature, the Legislative Auditor, the Legislative Reference Bureau, and
the Ombudsman.

Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. There is appropriated out of the general revenues of the State of
Hawaii the sum of $5,256,084 or so much thereof as may be necessary for defraying
any and all session and nonsession expenses of the Senate up to and including June
30, 2004, including the 2003 regular session, Twenty-second Legislature of the State
of Hawaii, and pre-session expenses and the expenses of any committee or commit-
tees established during the interim between the 2003 and 2004 regular sessions.

SECTION 2. There is appropriated out of the general revenues of the State of
Hawaii the sum of $7,545,077 or so much thereof as may be necessary for defraying
any and all session and nonsession expenses of the House of Representatives up to
and including June 30, 2004, including the 2003 regular session, Twenty-second
Legislature of the State of Hawaii, and pre-session expenses and the expenses of any
committee or committees established during the interim between the 2003 and 2004
regular sessions.

SECTION 3. Payment of expenses of the Senate during the interim between
the 2003 and 2004 regular sessions shall be made only with the approval of the
President of the Senate, and payment of expenses of the House of Representatives
during the interim between the 2003 and 2004 sessions shall be made only with the
approval of the Speaker of the House of Representatives.

SECTION 4. Before January 21, 2004, the Senate and the House of Repre-
sentatives shall each have their accounts audited and a full report of the respective
audits shall be presented to the Senate and to the House of Representatives con-
vening on January 21, 2004.

SECTION 5. The expenses of any member of the Legislature while traveling
abroad on official business of the Legislature shall not be limited by the provisions
of section 78-15, Hawaii Revised Statutes, or by any other general statute. Until
otherwise prescribed by law, the expenses of such member shall be $130 a day as
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authorized by the President of the Senate and the Speaker of the House of Represen-
tatives, respectively.

SECTION 6. There is appropriated out of the general revenues of the State of
Hawaii the sum of $3,186,672 or so much thereof as may be necessary to the office
of the legislative auditor for the following expenses:

(1) The sum of $2,318,772 for defraying the expenses of the office of the

legislative auditor during fiscal year 2003-2004;

(2) The sum of $717,900 for defraying the expenses of the office of the

state ethics commission during fiscal year 2003-2004; and

(3) The sum of $150,000 during fiscal year 2003-2004 for:

(A) Performing special studies;

(B) Improving capabilities for planning, programming, and budget-
ng;

(C) Fulfilling other special requests made of the legislative auditor by
the Legislature or jointly by the President of the Senate and the
Speaker of the House of Representatives;

(D) Legislative studies and contractual services for those studies; and

(E) Such other purposes as may be determined by the joint action of
the President of the Senate and the Speaker of the House of
Representatives.

SECTION 7. There is appropriated out of the general revenues of the State of
Hawaii the sum of $2,573,589 or so much thereof as may be necessary to the
legislative reference bureau for defraying the expenses of the legislative reference
bureau during fiscal year 2003-2004, including equipment relating to computer
systems programming and operations.

SECTION 8. There is appropriated out of the general revenues of the State of
Hawaii the sum of $813,948 or so much thereof as may be necessary to the office of
the ombudsman for defraying the expenses of the office during fiscal year 2003-
2004.

SECTION 9. There is appropriated out of the general revenues of the State of
Hawaii the following sums or so much thereof as may be necessary for defraying the
expenses of the legislative information system:

(1) $600,000 to the Senate; and

(2) $600,000 to the House of Representatives.

This appropriation shall be used to pay for hardware, software, consultant, installa-
tion, material, supply, and other related costs associated with the legislative informa-
tion system that have been or will be incurred. This appropriation shall take effect
upon the approval of this Act and shall not-lapse until June 30, 2004.

SECTION 10. There is appropriated out of the general revenues of the State
of Hawaii the sum of $175,000 or so much thereof as may be necessary for the
legislative broadcast program, including the production and distribution of television
broadcasts of legislative proceedings. This appropriation shall take effect upon the
approval of this Act and shall be expended by the Legislature for the purposes of this
section. This appropriation shall not lapse until June 30, 2004.

SECTION 11. As of the close of business on June 30, 2004, the unexpended

or unencumbered balance of any appropriation made by this Act shall lapse into the
general fund.
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SECTION 12. Each section of this Act is declared to be severable from the
remainder of this Act.

SECTION 13. This Act shall take effect upon its approval.
(Approved February 4, 2003.) '

ACT 2 H.B. NO. 1077

A Bill for an Act Making Emergency Appropriations for the Offices of the Governor
and Lieutenant Governor.

Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. This Act is recommended by the governor for immediate
passage in accordance with section 9 of article VII of the Constitution of the State of
Hawaii.

SECTION 2. The purpose of this Act is to appropriate funds to enable
staffing of the offices of the governor and lieutenant governor from January 2003
through June 2003.

SECTION 3. There is appropriated out of the general revenues of the State of
Hawaii the sum of $838,136, or so much thereof as may be necessary for fiscal year
2002-2003, for the operations of the office of the governor.

The sum appropriated shall be expended by the office of the governor for the
purposes of this Act.

SECTION 4. There is appropriated out of the general revenues of the State of
Hawaii the sum of $141,000, or so much thereof as may be necessary for fiscal year
2002-2003, for the operations of the office of the lieutenant governor.

The sum appropriated shall be expended by the office of the lieutenant
governor for the purposes of this Act.

SECTION 5. This Act shall take effect upon its approval.
(Approved March 28, 2003.)

ACT 3 H.B. NO. 652

A Bill for an Act Relating to Statutory Revision: Amending, Reenacting, or Re-
pealing Various Provisions of the Hawaii Revised Statutes and the Session
Laws of Hawaii for the Purpose of Correcting Errors and References,
Clarifying Language, and Deleting Obsolete or Unnecessary Provisions.

Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 46-11, Hawaii Revised Statutes, is amended to read as
follows:

¢¢§46-11 Federal flood insurance. The [ i ity]
Hawaii tourism authority in regard to the convention center district and the mayor or
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executive officer and the council of the various counties, in regard to the respective
counties, may participate and apply on behalf of their respective district and counties
for flood insurance coverage pursuant to any applicable provisions of Public Law
1016, Eighty- fourth Congress, Second -Session, (70 Stat. 1078). The [convention

-] Hawaii tourism authority, in regard to the convention center
district, and the mayor or executive officer and the council of the various counties, in
regard to the respective counties, shall be vested with the functions, powers, and
duties which are necessary to enable their respective district and counties to qualify,
participate, and apply for the flood insurance coverage.”’

SECTION 2. Section 89-13, Hawaii Revised Statutes, is amended to read as
follows:

¢¢§89-13 Prohibited practices; evidence of bad faith. (a) It shall be a

prohibited practice for a public employer or its designated representative wilfully to:

(1) Interfere, restrain, or coerce any employee in the exercise of any right
guaranteed under this chapter;

(2) Dominate, interfere, or assist in the formation, existence, or administra-
tion of any employee organization;

(3) Discriminate in regard to hiring, tenure, or any term or condition of
employment to encourage or discourage membership in any employee
organization;

(4) Discharge or otherwise discriminate against an employee because the
employee has signed or filed an affidavit, petition, or complaint or
given any information or testimony under this chapter, or because the
employee has informed, joined, or.chosen to be represented by any
employee organization;

(5) Refuse to bargain collectively in good faith with the exclusive repre-
sentative as required in section 89-9;

(6) Refuse to participate in good faith in the mediation[;-fact-finding;] and
arbitration procedures set forth in section 89-11;

(7) Refuse or fail to comply with any provision of this chapter;

(8) Violate the terms of a collective bargaining agreement;

(9) [To-replace] Replace any nonessential employee for participating in a
labor dispute; or

(10) [Fe—give] Give employment preference to an individual employed
during a labor dispute and whose employment termination date occurs
after the end of the dispute, over an employee who exercised the right
to join, assist, or engage in lawful collective bargaining or mutual aid or
protection through the labor organization involved in the dispute.

(b) It shall be a prohibited practice for a public employee or for an employee

organization or its designated agent wilfully to:

(1) Interfere, restrain, or coerce any employee in the exercise of any right
guaranteed under this chapter;

(2) Refuse to bargain collectively in good faith with the public employer, if
it is an exclusive representative, as required in section 89-9;

(3) Refuse to participate in good faith in the mediation[;fact-finding] and
arbitration procedures set forth in section 89-11;

(4) Refuse or fail to comply with any provision of this chapter; or

(5) Violate the terms of a collective bargaining agreement.”

SECTION 3. Section 201B-2, Hawaii Revised Statutes, is amended by
amending subsection (f) to read as follows:
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*‘(f) The board shall appoint an executive director, exempt from chapters 76
and [88;] 78, who shall oversee the authority staff; provided that the compensation
package, including salary, shall not exceed fifteen per cent of the 3.5 per cent
authorized for administrative expenses under section 201B-11(c); and provided
further that the compensation package shall not include private sector moneys or
other contributions. The board shall set the executive director’s duties, responsibili-
ties, holidays, vacations, leaves, hours of work, and working conditions. It may grant
such other benefits as it deems necessary.”’

SECTION 4. Section 201B-3, Hawaii Revised Statutes, is amended by
amending subsections (b) and (c) to read as follows:
““(b) The [fauthority[4] shall be responsible for:
(1) Promoting, marketing, and developing the tourism industry in the State;
(2) Arranging for the conduct of research through contractual services with
the University of Hawaii or any agency or other qualified persons
concerning social, economic, and environmental aspects of tourism
development in the State;
(3) Providing technical or other assistance to agencies and private industry
upon request;
(4) Developing and implementing the state tourism marketing plan; and
(5) Reviewing annually the expenditure of public funds by any visitor
industry organization with which the [f]authority[}] contracts to per-
form tourism promotion, marketing, and development and making rec-
ommendations necessary to ensure the effective use of the funds for the
development of tourism. The [fJauthority[}] shall also prepare annually
a report of expenditures, including descriptions and evaluations of
programs funded, together with any recommendations the
[flauthority[}] may make and shall submit the report to the governor.
and the legislature as part of the annual report required under section
201B-16.
(c) The [fJauthority[]] shall do any and all things necessary to carry out its
purposes, to exercise the powers and responsibilities given in this chapter, and to
perform other functions required or authorized by law.”’

SECTION 5. Section 201G-152, Hawaii Revised Statutes, is amended to
read as follows:

¢§201G-152 Resident selection: dwelling accommodations; rentals. In
the administration of elder or elderly housing, the corporation shall observe the
following with regard to resident selection, dwelling accommodations, and rentals:

(1) Except as hereinafter provided, it shall accept elder or elderly house-
holds as residents in the housing projects;

(2) It may accept [f]as[}] residents in any housing unit one or more persons,
related or unrelated by marriage. It may also accept as a resident in any
dwelling accommodation or in any project, in the case of iliness or
other disability of an elder who is a resident in the dwelling accommo-
dation or in the project, a person designated by the elder as the elder’s
live-in aide whose qualifications as a live-in aide are verified by the
corporation, although the person is not an elder; provided that the
person shall cease to be a resident therein upon the recovery of, or
removal from the project of, the elder;

(3) Itmay rent or lease to an elder a dwelling accommodation consisting of
any number of rooms as the corporation deems necessary or advisable
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“4)

to provide safe and sanitary accommodations to the proposed resident
or residents without overcrowding; and

Notwithstanding that the elder has no written rental agreement or that it
has expired, so long as the elder continues to tender the usual rent to the
corporation or proceeds to tender receipts for rent lawfully withheld, no
action or proceeding to recover possession of the dwelling unit may be
maintained against the elder, nor shall the corporation otherwise cause
the elder to quit the dwelling unit involuntarily, demand an increase in
rent from the elder, or decrease the services to which the elder has been
entitled during hospitalization of the elder due to illness or other
disability.”

SECTION 6. Section 226-2, Hawaii Revised Statutes, is amended by del-

eting the definition of ‘‘policy council’’.

[55 X3

7]

SECTION 7. Section 245-3, Hawaii Revised Statutes, is amended by amend-
ing subsection (b) to read as follows:
“‘(b) The taxes, however, are subject to the following limitations:

6]
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The measure of the taxes shall not include any cigarettes or tobacco
products exempted, and so long as the same are exempted, from the
imposition of taxes by the Constitution or laws of the United States;
The measure of taxes shall exempt and exclude all sales of cigarettes
and tobacco products to the United States (including any agency or
instrumentality thereof that is wholly owned or otherwise so constituted
as to be immune from the levy of a tax under this chapter), sold by any
person licensed under this chapter; and

The taxes shall be paid only once with respect to the same cigarettes or
tobacco product. This limitation shall not prohibit the imposition of the
excise tax on receipts from sales of tobacco products under subsection
[E1(a)(5)[}]; provided that the amount subject to the tax on each sale
shall not include amounts previously taxed under this chapter.”

SECTION 8. Section 281-17, Hawaii Revised Statutes, is amended by
amending subsection (a) to read as follows:

“‘(a) The liquor commission, within its own county, shall have the sole
jurisdiction, power, authority, and discretion, subject only to this chapter:

6]
@
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“4)

To grant, refuse, suspend, and revoke any licenses for the manufacture,
importation, and sale of liquors;

To take appropriate action against a person who, directly or indirectly,
manufactures or sells any liquor without being authorized pursuant to
this chapter; provided that in counties which have established by
charter a liquor control adjudication board, the board shall have the
jurisdiction, power, authority, and discretion to hear and determine
administrative complaints of the director regarding violations of the
liquor laws of the State or of the rules of the liquor commission, and
impose penalties for violations thereof as may be provided by law;
To control, supervise, and regulate the manufacture, importation, and
sale of liquors by investigation, enforcement, and education; provided
that any educational program shall be limited to licensees and their
employees and shall be financed through the money collected from the
assessment of fines against licensees;

From time to time to make, amend, and repeal such rules, not inconsist-
ent with this chapter, as in the judgment of the commission seem
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appropriate for carrying out this chapter and for the efficient adminis-
tration thereof, and the proper conduct of the business of all licensees,
including every matter or thing required to be done or which may be
done with the approval or consent or by order or under the direction or
supervision of or as prescribed by the commission; which rules, when
adopted as provided in chapter 91 shall have the force and effect of law;
Subject to chapter 76, to appoint and remove an administrator, who
may also be appointed an investigator and who shall be responsible for
the operations and activities of the staff. The administrator may hire
and remove hearing officers, investigators, and clerical or other assis-
tants as its business may from time to time require, to prescribe their
duties, and fix their compensation; to engage the services of experts and
persons engaged in the practice of a profession, if deemed expedient.
Every investigator, within the scope of the investigator’s duties, shall
have the powers of a police officer;

To limit the number of licenses of any class or kind within the county,
or the number of licenses of any class or kind to do business in any
given locality, when in the judgment of the commission such limita-
tions are in the public interest;

To prescribe the nature of the proof to be furnished, the notices to be
given, and the conditions to be met or observed in case of the issuance
of a duplicate license in place of one alleged to have been lost or
destroyed, including a requirement of any indemnity deemed appropri-
ate to the case;

To fix the hours between which licensed premises of any class or
classes may regularly be open for the transaction of business, which
shall be uniform throughout the county as to each class respectively;
To prescribe all forms to be used for the purposes of this chapter not
otherwise provided for in this chapter, and the character and manner of
keeping of books, records, and accounts to be kept by licensees in any
matter pertaining to their business;

To investigate violations of this chapter, chapter 244D and, notwith-
standing any law to the contrary, violations of the applicable depart-
ment of health’s allowable noise levels, through its investigators or
otherwise, to include covert operations, and to report violations to the
prosecuting officer for prosecution and, where appropriate, the director
of taxation to hear and determine complaints against any licensee;
To prescribe, by rule, the terms, conditions, and circumstances under
which persons or any class of persons may be employed by holders of
licenses;

To prescribe, by rule, the term of any license [flor[}] solicitor’s and
representative’s permit authorized by this chapter, the annual or pro-
rated amount, the manner of payment of fees for the licenses and
permits, and the amount of filing fees; and

To prescribe, by rule, the circumstances and penalty for the unautho-
rized manufacturing or selling of any liquor.”

SECTION 9. Section 286-41, Hawaii Revised Statutes, is amended by
amending subsection (d) to read as follows:

‘“(d) The owner of every motor vehicle of the current, previous, and
subsequent year model bought out-of-state, subsequently brought into the State, and
subject to the use tax under chapter 238 shall provide with the application for
registration proof of payment of the use tax pursuant to requirements established by
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the department of taxation. No registration certificate shall be issued without proof
of payment of the use tax.”’

SECTION 10. Section 291E-44, Hawaii Revised Statutes, is amended by
amending subsection (a) to read as follows:

“(a)

(1) During the administrative hearing, the director, at the request of a
respondent who is subject to administrative revocation for a period as
provided in section 291E-41(b)(1), may issue a conditional license
permit that will allow the respondent, after a minimum period of
absolute license revocation of thirty days, to drive for the remainder of
the revocation period; provided that one or more of the following
conditions are met: )

[(D] (A) The respondent is gainfully employed in a position that
requires driving and will be discharged if the respondent’s driv-
ing privileges are administratively revoked; or

[2)] (B) The respondent has no access to alternative transportation
and therefore must drive to work or to a substance abuse treat-
ment facility or counselor for treatment ordered by the director
under section 291E-41.

Notwithstanding any other law to the contrary, the director shall not

issue a conditional license permit to:

[(D] (A) A respondent whose license, during the conditional license
permit period, is expired or is suspended or revoked as a result of
action other than the instant revocation for which the respondent
is requesting a conditional license permit under this section; or

[®)] (B) A respondent who has refused breath, blood, or urine tests for
purposes of determining alcohol concentration or drug content of
the person’s breath, blood, or urine, as applicable.”

SECTION 11. Section 302A-803, Hawaii Revised Statutes, is amended to
read as follows:

€¢§302A-803 Powers and duties of the board. In addition to establishing
standards for the issuance and renewal of licenses and any other powers and duties
authorized by law, the board’s powers shall also include:

(1)
)]

€))
@

&)
©®

(7)
®

Setting and administering its own budget;

Adopting, amending, repealing, or suspending the policies, standards,
or rules of the board in accordance with chapter 91;

Receiving grants or donations from private foundations, and state and
federal funds;

Submitting an annual report to the governor and the legislature on the
board’s operations and from the 2007-2008 school year, submitting a
summary report every five years of the board’s accomplishment of
objectives, efforts to improve or maintain teacher quality, and efforts to
keep its operations responsive and efficient;

Conducting a cyclical review of standards and suggesting revisions for
their improvement;

Establishing licensing fees in accordance with chapter 91, including the
collection of fees by means of mandatory payroll deductions, which
shall subsequently be deposited into the state treasury and credited to
the Hawaii teacher standards board [revelving] special fund;
Establishing penalties in accordance with chapter 91;

Issuing, renewing, revoking, suspending, and reinstating licenses;
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(9) Reviewing reports from the department on individuals hired on an
emergency basis;

(10) Applying licensing standards on a case-by-case basis and conducting
licensing evaluations;

(11) Preparing and disseminating teacher licensing information to schools
and operational personnel;

(12) Approving teacher preparation programs;

(13) Administering reciprocity agreements with other states relative to li-
censing;

(14)  Conducting research and development on teacher licensure systems,
beginning teacher programs, the assessment of teaching skills, and
other related topics;

(15) Participating in efforts relating to teacher quality issues, conducting
professional development related to the board’s standards, and promo-
tion of high teacher standards and accomplished teaching; and

(16) Adopting applicable rules and procedures.”’

SECTION 12. Section 302A-807, Hawaii Revised Statutes, is amended by
amending subsection (¢) to read as follows:

*‘(e) The board shall not renew or reinstate, or shall deny, suspend, or
revoke, any license[;-eredential;] or application, if the board has received certifica-
tion from an administering entity pursuant to chapter 436C that the licensee or
applicant is in default or breach of any obligation under any student loan, student
loan repayment contract, or scholarship contract, or has failed to comply with a
repayment plan. Unless otherwise provided by law, the board shall renew, reinstate,
or grant the license [ereredential] only upon receipt of an authorization from the
administering entity.”’

SECTION 13. Section 302A-808, Hawaii Revised Statutes, is amended to
read as follows:

¢“§302A-808 Penalty. Any person who engages in the profession of teaching
in a public school without first being issued a license or hired on an emergency basis
as defined in this chapter shall be fined not more than $500. Any person who
knowingly or intentionally violates this subpart by employing an individual as a
public school teacher who does not possess a valid license or is not a department of
education emergency hire as defined in this chapter may be fined not more than
$500. All fines shall be deposited into the Hawaii teacher standards board

[revelving] special fund.”’

SECTION 14. Section 431:13-104, Hawaii Revised Statutes, is amended to
read as follows:

¢¢§431:13-104 Favored producer or insurer; coercion of debtors. (a) No
person may require as a condition precedent to the lending of money or extension of
credit, or any renewal thereof, that the person to whom such money or credit is
extended or whose obligation a creditor is to acquire or finance, negotiate any
contract of insurance, or renewal thereof, through a particular insurer or group of
insurers or producer or group of producers.

(b) No person who lends money or extends credit may:

(1) Solicit insurance, after a person indicates interest in securing a loan or
credit extension, until such person has received a commitment in
writing from the lender as to a loan or credit extension. The require-
ment for a commitment shall not apply in cases where the premium for
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the required insurance is to be financed as part of the loan or extension
of credit involving personal property transactions;

(2) Unreasonably reject a contract of insurance furnished by the borrower
where insurance is required by the loan or credit transaction. A rejec-
tion shall not be deemed unreasonable if it is based on reasonable
standards, uniformly applied, relating to the extent of coverage required
and the financial soundness and the services of an insurer. Such
standards shall not discriminate against any particular type of insurer,
nor shall such standards call for rejection of an insurance contract
because the contract contains coverage in addition to that required in
the loan or credit transaction;

(3) Require that any borrower, mortgagor, purchaser, insurer, or producer
pay a separate charge, in connection with the handling of any contract
of insurance required by the loan or credit transaction, or pay a separate
charge to substitute the insurance policy of one insurer for that of
another. This paragraph does not include the interest which may be
charged on premium loans or premium advancements in accordance
with the terms of the loan or credit document;

(4) Use or disclose information relative to a contract of insurance which is
required by, or supplied in response to, the loan or credit transaction,
for the purpose of replacing the insurance or soliciting insurance;

(5) Require any procedures or conditions of duly licensed producers or
insurers not customarily required of those producers or insurers affili-
ated or in any way connected with the person who lends money or
extends credit.

(¢) Every person who lends money or extends credit and who solicits
insurance subject to subsection (b) must explain to the borrower in writing that the
insurance related to such credit extension may be purchased from an insurer or
producer of the borrower’s choice, subject only to the lender’s right to reject a given
insurer or producer as provided in subsection (b)(2). Compliance with disclosures as
to insurance required by truth-in-lending laws or comparable state laws shall be in
compliance with this paragraph.

(d) The commissioner shall have the power to examine and investigate those
insurance related activities of any person whom the commissioner believes may be
in violation of this section. Any affected person may submit to the commissioner a
complaint or material pertinent to the enforcement of this section.

(e) Nothing in this section shall prevent a person who lends money or
extends credit from placing insurance on real or personal property in the event the
mortgagor, borrower, or purchaser has failed to provide required insurance in
accordance with the terms of the loan or credit document.

(f) Nothing contained in this section shall apply to credit life or credit
disability insurance.

(g) Nothing in this section shall prevent a person who lends money or
extends credit from assisting a mortgagor, borrower, or purchaser in obtaining
homeowners insurance where the borrower requests such assistance in writing.
Nothing in this section shall prevent a person who lends money or extends credit
from referring a mortgagor, borrower, or purchaser to the Hawaii hurricane relief
fund.

(h) The commissioner shall adopt rules to prevent any bank, or subsidiary or
affiliate thereof, which is engaged in insurance activities, from draining assets to the
detriment of the insurance operations; and shall also adopt rules to obtain diverted
assets from the bank, subsidiary, or affiliate in the case of insolvency of the
insurance operation.’’
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SECTION 15. Section 444-23.5, Hawaii Revised Statutes, is amended by
amending subsection (m) to read as follows:

*‘(m) All proceeds of a forfeiture action conducted pursuant to this section,
after payment of expenses of administration and sale, shall be deposited in the
compliance resolution [speeial] fund established under section 26-9(0). Moneys in
the fund shall be appropriated for the payment of any expenses necessary to seize,
detain, appraise, inventory, safeguard, maintain, advertise, or sell property seized,
detained, or forfeited pursuant to this section or any other necessary expenses
incident to the seizure, detention, or forfeiture of such property.”’

SECTION 16. Section 706-606.4, Hawaii Revised Statutes, is amended by
amending subsection (2) to read as follows:

““(2) As used in this section: .

*‘Family or household member’’ has the same meaning as defined in section
709-906.

*“In the presence of a minor’’ means in the actual physical presence of a child
or knowing that a child is present and may hear or see the offense.

‘‘Offense’” means a violation of section 707-710 (assault in the first degree),
707-711 (assault in the second degree), 707-730 (sexual assault in the first degree),
707-731 (sexual assault in the second degree), 707-732 (sexual assault in the third
degree), or 709-906 (abuse of family [flor[}] household members).”’

SECTION 17. Section 708-890, Hawaii Revised Statutes, is amended by
amending the definition of ‘‘access’’ to read as follows:

““““‘Access’” means to gain entry to, instruct, communicate with, store data
in, [f]retrieve[}] data from, or otherwise make use of any resources of a computer,
computer system, or computer network.”’

SECTION 18. Section 201-62.5, Hawaii Revised Statutes, is repealed.

SECTION 19. Act 163, Session Laws of Hawaii 2001, is amended by
amending section 6 to read as follows:

“SECTION 6. This Act shall take effect on July 1, 2001, provided that the
amendments made to [seetions] section 36-27, Hawaii Revised Statutes, by this Act
shall not be repealed when that section is reenacted on July [1;] 31, 2003, by section
9 of Act 142, Sessions Laws of Hawaii 1998.”

SECTION 20. Act 39, Session Laws of Hawaii 2002, is amended by
amending section 22 to read as follows:

“SECTION 22. This Act shall take effect on July 1, 2002[:]; provided that
the amendments made to section 431:2-216(a), Hawaii Revised Statutes, by this Act
shall not be repealed when that section is reenacted on June 30, 2003, pursuant to
section 11 of Act 243, Session Laws of Hawaii 2000.”’

SECTION 21. Act 72, Session Laws of Hawaii 2002, is amended by
amending the prefatory language in section 8 to read as follows:

“SECTION 8. Section 576E-1, Hawaii Revised Statutes, is amended by
repealing the definition of [“public-assistance-debt’:] ‘‘debt’’.”’

SECTION 22. Act 74, Session Laws of Hawaii 2002, is amended by
amending section 6 to read as follows:
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“SECTION 6. This Act shall take effect on January 1, 2003; provided that
this Act shall be repealed on June 30, 2006[-]; and provided further that sections
432:1-102(b) and 432D-19(d), Hawaii Revised Statutes, shall be reenacted in the
form in which they read on the day before the effective date of this Act.”

SECTION 23. Act 77, Session Laws of Hawaii 2002, is amended by
amending the prefatory language in section 2(1) to read as follows:

“SECTION 2. Chapter 486H, Hawaii Revised Statutes, is amended as
follows:

1. By adding [three] four new sections to be appropriately designated and to
read as follows:”’

SECTION 24. Act 130, Session Laws of Hawaii 2002, is amended by
amending section 19(1) to read as follows:

“SECTION 19. Section 414-126, Hawaii Revised Statutes, is amended as
follows:
1. By amending its title to read:

“THI8414-124111] [F18414-126[1] Waiver of notice.”””’

SECTION 25. Act 160, Session Laws of Hawaii 2002, is amended by
amending section 15 to read as follows:

“SECTION 15. This Act shall take effect on July 1, 2002; provided that -
sections 5 through 11 shall take effect on January 1, 2003[:]; and provided further
that the amendments made to section 36-27, Hawaii Revised Statutes, by this Act
shall not be repealed when that section is reenacted on July 31, 2003, pursuant to
section 9 of Act 142, Session Laws of Hawaii 1998.”’

SECTION 26. Act 176, Session Laws of Hawaii 2002, is amended by
amending the prefatory language in section 13 to read as follows:

“SECTION 13. Section 342G-86, Hawaii Revised Statutes, is amended by
amending subsection (a) to read as follows:”’

SECTION 27. Act 192, Session Laws of Hawaii 2002, is amended by
amending section 5 to read as follows:

““SECTION 5. This Act shall take effect on July 1, 2002, and shall be
repealed on June 30, 2004, except that title 16, chapter 89C, Hawaii administrative
rules, shall remain in effect until the board of nursing adopts rules pursuant to
section 2 of this Act[-]; and provided that section 457-8.6, Hawaii Revised Statutes,
shall be reenacted in the form in which it read on the day before the effective date of
this Act.”’

SECTION 28. Act 224, Session Laws of Hawaii 2002, is amended by
amending the prefatory language in section 2 to read as follows:

¢“SECTION 2. Chapter 710, Hawaii Revised Statutes, is amended by adding

to part V [three] two new sections to be appropriately designated and to read as
follows:”’

12
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SECTION 29. Act 226, Session Laws of Hawaii 2002, is amended by
amending the prefatory language in section 4 to read as follows:

““SECTION 4. [Chapter302A;] Section 302A-807, Hawaii Revised Statutes,
is amended to read as follows:”’

SECTION 30. Act 226, Session Laws of Hawaii 2002, is amended by
amending the prefatory language in section 5 to read as follows:

“SECTION 5. [Chapter] Section 321-15, Hawaii Revised Statutes, is
amended to read as follows:”’

SECTION 31. Act 226, Session Laws of Hawaii 2002, is amended by
amending the prefatory language in section 8 to read as follows:

““SECTION 8. [Chapter] Section 466]-8, Hawaii Revised Statutes, is
amended to read as follows:”’

SECTION 32. Act 226, Session Laws of Hawaii 2002; is amended by
amending the prefatory language in section 9 to read as follows:

““SECTION 9. [Chapter] Section 605-1, Hawaii Revised Statutes, is
amended to read as follows:”’

SECTION 33. Statutory material to be repealed is bracketed and stricken.’
New statutory material is underscored.

SECTION 34. This Act shall take effect upon its approval; provided that:
(1) Section 14 shall take effect retroactive to July 1, 2002;

(2) Section 19 shall take effect retroactive to July 1, 2001;

(3) Section 20 shall take effect retroactive to July 1, 2002;

(4) Section 21 shall take effect retroactive to May 23, 2002;

(5) Section 22 shall take effect retroactive to January 1, 2003;

(6) Sections 24, 25, 26, and 27 shall take effect retroactive to July 1, 2002;

and
(7) Sections 28, 29, 30, 31, and 32 shall take effect retroactive to June 28,
2002.
(Approved April 1, 2003.)
Note
1. Edited pursuant to HRS §23G-16.5.
.ACT 4 H.B. NO. 814

A Bill for an Act Relating to Traffic Infractions.

 Be It Enacted by the Legislature of the State of Hawaii:
SECTION 1. Section 291D-6, Hawaii Revised Statutes, is amended by
amending subsection (a) to read as follows:

‘‘(a) A person who receives a notice of traffic infraction shall answer the
notice within fifteen days of the date of the notice. There shall be included with the

13
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notice of traffic infraction a preaddressed[;—postage-paid] envelope directed to the
traffic violations bureau of the applicable district court.”’

SECTION 2. Statutory material to be repealed is bracketed and stricken.

SECTION 3. This Act shall take effect' on July 1, 2004.
(Approved April 3, 2003.)

ACT 5 H.B. NO. 815

A Bill for an Act Relating to the Courts.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 601-17, Hawaii Revised Statutes, is amended to read as
follows:

“‘[F1§601-17[1] Use of credit and debit cards to pay for court costs, fees,
expenses, and other charges. [All-eosts;] Costs, fees, [bail] bond forfeitures, fines,
expenses, and other charges [which]' that are due and owing to the courts may be
paid by use of credit cards or debit cards acceptable to the administrative director of
the courts[-]; provided that bail postings and driver’s license and vehicle registration
clearances shall be paid by cash only. A service fee may be paid by the courts for the
use of a credit or debit card service.”’

SECTION 2. Statutory material to be repealed is bracketed and stricken.
New statutory material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved April 3, 2003.)

Note
1. Should be stricken.

ACT 6 H.B. NO. 1022

A Bill for an Act Relating to Expungement.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 571-88, Hawaii Revised Statutes, is amended by
amending subsection (a) to read as follows:

“‘(a) The court may issue an order expunging a juvenile arrest record of a
person upon written application by the person or, if the person is a minor, the
minor’s parent or guardian; provided the arrest was made pursuant to section 571-
11(1) or (2) and the arrest record meets the following criteria:

(1) The matter was not referred to the prosecuting attorney or the family

court and [the]:

(A) The person was not counseled and released by the police; or

(B) The person was counseled and released by the police and the
person has become an adult;

14
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or

(2)  The matter was referred to the prosecuting attorney or family court and:
(A) The person was not adjudicated responsible by the court; or
(B) The matter was dismissed with prejudice.’

SECTION 2. Statutory material to be repealed is bracketed and stricken.
New statutory material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved April 3, 2003.)

ACT 7 H.B. NO. 1220

A Bill for an Act Relating to the Hawaii Paroling Authority.

Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 353-65, Hawaii Revised Statutes, is amended to read as
follows:

¢‘§353-65 Paroles; rules [and-regulations]. The Hawaii paroling authority
may establish rules [and-regulations], with the approval of the governor and the
director of public safety not inconsistent with this part, under which any prisoner
may be paroled but shall remain, while on parole, in the legal custody and under the
control of the paroling authority, and be subject, at any time until the expiration of
the term for which the prisoner was sentenced, to be taken back within the enclosure
of the prison. The rules [andregulations] shall have the force and effect of law. Full
power, subject to this part, to enforce the rules [and-regulations], to grant, and to
revoke paroles is conferred upon the paroling authority. The power to retake and
reimprison a paroled prisoner is conferred upon the administrative secretary[;] or the
administrative secretary’s designee, who may issue a warrant authorizing all of the
officers named therein to arrest and return to actual custody any paroled prisoner.
The superintendent of Hawaii state prison, the chief of police of each county and all
police officers of the State or of any county, and all prison officers shall execute any
such order in like manner as ordinary criminal process.

If any prisoner so paroled leaves the State without permission from the
paroling authority, the prisoner shall be deemed to be an escaped prisoner, and may
be arrested as such.”’

SECTION 2. Statutory material to be repealed is bracketed and stricken.
New statutory material is underscored.

" SECTION 3. This Act shall take effect upon its approval.
(Approved April 3, 2003.)
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ACT 8 H.B. NO. 1276

A Bill for an Act Relating to Elections.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Chapter 22, Hawaii Revised Statutes, is amended by adding a
new section to be appropriately designated and to read as follows:

¢¢§22-  Notice of proposed constitutional amendments. Upon the adop-
tion of any bill that proposes a constitutional amendment, the clerks of each house of
the legislature shall publish the text of the proposed constitutional amendment in
accordance with article XVII, section 3 of the Constitution of the State of Hawaii.”’

SECTION 2. Section 11-2, Hawaii Revised Statutes, is amended to read as
follows:

¢¢§11-2 Chief election officer; duties. (2) The chief election officer shall
supervise all state elections. The chief election officer may delegate responsibilities
in state elections within a county to the clerk of that county or to other specified
persons.

(b) The chief election officer shall be responsible for the maximization of
registration of eligible electors throughout the State. In maximizing registration, the
chief election officer shall make an effort to equalize registration between districts,
with particular effort in those districts in which the chief election officer determines
registration is lower than desirable. The chief election officer, in carrying out this
function, may make surveys, carry on house-to-house canvassing, and assist or
direct the clerk in any other area of registration.

(c) The chief election officer shall maintain data concerning registered
voters, elections, apportionment, and districting. The chief election officer shall use
this data to assist the reapportionment commission provided for under Article IV of
the Constitution.

(d) The chief election officer shall be responsible

for public ec}ucation with

&) Asrgumen and-again atification—o
amendment:| registration and information.
[€B)] (e) The chief election officer shall adopt rules governing elections in
accordance with chapter 91.”
SECTION 3. Statutory material to be repealed is bracketed and stricken.
New statutory material is underscored.’
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SECTION 4. This Act shall take effect upon its approval.
(Approved April 3, 2003.)

Note

1. Edited pursuant to HRS §23G-16.5.

ACT 9 H.B. NO. 1302

A Bill for an Act Relating to the Office of Hawaiian Affairs.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The purpose of this Act is to make technical, housekeeping
amendments relating to the authority of the office of Hawaiian affairs to award
monetary grants.

SECTION 2. Section 10-17, Hawaii Revised Statutes, is amended to read as

follows:

“‘[£]1§10-17[1] Grants; conditions and qualifications. (a) Applications for
grants shall be made to the office and contain such information as the office shall
require. At a minimum, the applicant shall show:

()
(2)
3)
(4
(5)
©

The name of the requesting organization or individual;

The purpose for the grant;

The service to be supported by the grant;

The target group to be benefited;

The cost of the grant; and

That the grant shall be used for activities that are consistent with the
purposes of this chapter.

(b) Grants shall only be awarded if:

)
2
3)
4)

®)

The applicant has applied for or received all applicable licenses and
permits, when such is required to conduct the activities or provide the
services for which a grant is awarded;

The applicant agrees to comply with applicable federal, state, and
county laws;

The grant shall not be used for purposes of entertainment or perquisites;
All activities and improvements undertaken with funds received shall
comply with all applicable federal, state, and county statutes and ordi-
nances, including applicable building codes and agency rules; and
The applicant will indemnify and hold harmless the office, the State of
Hawail, its officers, agents, and employees from and against any and all
claims arising out of or resulting from activities carried out or projects
undertaken with funds provided hereunder, and procure sufficient in-
surance to provide this indemnification if requested to do so by the
office.

(c) To receive a grant, an applicant shall:

)

Be:

(A) A for-profit subsidiary of a nonprofit organization incorporated
under the law of the State;

(B) A nonprofit community-based organization determined to be ex-
empt from federal income taxation by the Internal Revenue
Service;

(C) A cooperative association; or

17
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0y

&)

C))

(D) An individual, who in the board’s determination, is able to pro-
vide the services or activities proposed in the application for a
grant;

In the case of a nonprofit organization, have a governing board whose
members have no material conflict of interest and serve without com-
pensation, have bylaws or policies that describe the manner in which
business is conducted and policies relating to nepotism and manage-
ment of potential conflict of interest situations, and employ or contract
with no two or more members of a family or kin of the first or second
degree of consanguinity unless specifically permitted by the office;

Agree to make available to the office all records the applicant may have

relating to the operation of the applicant’s activity, business, or enter-

prise, to allow the office to monitor the applicant’s compliance with the
purpose of this chapter; and _

Establish, to the satisfaction of the office, that sufficient funds are

available for the effective operation of the activity, business, or enter-

prise for the purpose for which the. grant is awarded.

(d) Every grant shall be:

6]
@

Monitored by the office to ensure compliance with this chapter and the
purposes and intent of the grant; and

Evaluated annually to determine whether the grant attained the in-
tended results in the manner contemplated.

(e) Grants made by the office under this chapter may be made without regard

to chapters 103D and 103F.”’

18

SECTION 3. Section 103D-102, Hawaii Revised Statutes, is amended by
amending subsection (b) to read as follows:

*“(b) Notwithstanding subsection (a), this chapter shall not apply to contracts
by governmental bodies:

6y

@

Solicited or entered into before July 1, 1994, unless the parties agree to
its application to a contract solicited or entered into prior to July 1,
1994;

To disburse funds, irrespective of their source: .

(A) For grants or subsidies as those terms are defined in section 42F-
101, made by the State in accordance with standards provided by
law as required by article VII, section 4, of the State Constitution;
or by the counties pursuant to their respective charters or ordi-
nances;

(B) To make payments to or on behalf of public officers and employ-
ees for salaries, fringe benefits, professional fees, or reimburse-
ments;

(C) To satisfy obligations that the State is required to pay by law,
including paying fees, permanent settlements, subsidies, or other
claims, making refunds, and returning funds held by the State as
trustee, custodian, or bailee;

(D) For entitlement programs, including public assistance, unem-
ployment, and workers’ compensation programs, established by
state or federal law;

(E) For dues and fees of organizations of which the State or its
officers and employees are members, including the National
Association of Governors, the National Association of State and
County Governments, and the Multi-State Tax Commission;

(F) For deposit, investment, or safekeeping, including expenses re-
lated to their deposit, investment, or safekeeping;
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(G) To governmental bodies of the State;

(H) As loans, under loan programs administered by a governmental
body; and

(I)  For contracts awarded in accordance with [the—previsions—of]

chapter 103F[;-and :

].

(3) To procure goods, services, or construction from a governmental body
other than the University of Hawaii bookstores, from the federal gov-
ernment, or from another state or its political subdivision;

(4) To procure the following goods or services which are available from
multiple sources but for which procurement by competitive means is
either not practicable or not advantageous to the State:

(A) Services of expert witnesses for potential and actual litigation of
legal matters involving the State, its agencies, and its officers and
employees, including administrative quasi-judicial proceedings;

(B) Works of art for museum or public display;

(C) Research and reference materials including books, maps, periodi-
cals, and pamphlets, which are published in print, video, audio,
magnetic, or electronic form;

(D) Meats and foodstuffs for the Kalaupapa settlement;

(E) Opponents for athletic contests;

(F) Utility services whose rates or prices are fixed by regulatory
processes or agencies;

(G) Performances, including entertainment, speeches, and cultural
and artistic presentations;

(H) Goods and services for commercial resale by the State;

(I)  Services of printers, rating agencies, support facilities, fiscal and
paying agents, and registrars for the issuance and sale of the
State’s or counties’ bonds;

(J)  Services of attorneys employed or retained to advise, represent,
or provide any other legal service to the State or any of its
agencies, on matters arising under laws of another state or foreign
country, or in an action brought in another state, federal, or
foreign jurisdiction, when substantially all legal services are ex-
pected to be performed outside this State;

(K) Financing agreements under chapter 37D; and

(L) Any other goods or services which the policy board determines
by rules or the chief procurement officer determines in writing is
available from multiple sources but for which procurement by
competitive means is either not practicable or not advantageous
to the State; and

(5) Which are specific procurements expressly exempt from any or all of
the requirements of this chapter by:

(A) References in state or federal law to provisions of this chapter or
a section of this chapter, or references to a particular requirement
of this chapter; and

(B) Trade agreements, including the Uruguay Round General Agree-
ment on Tariffs and Trade (GATT) which require certain non-
construction and non-software development procurements by the
comptroller to be conducted in accordance with its terms.”’

SECTION 4. Section 103F-101, Hawaii Revised Statutes, is amended by
amending subsection (a) to read as follows:
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““(a) This chapter shall apply to all contracts made by state agencies to
provide health or human services to Hawaii’s residents, provided that this chapter
shall not apply to:

(1) Contracts to award grants or subsidies of state funds appropriated by

the legislature to a specific organization or individual;

(2) Transactions between or among government agencies, including but

not limited to agreements, contracts, and grants;

(3) Transactions expressly exempt from the requirements of this chapter;

and

(4) Transactions that the chief procurement officer determines are exempt

under rules adopted by the policy board[s-and

to-section10-17]."

SECTION 5. Statutory material to be repealed is bracketed and stricken.
New statutory material is underscored.

SECTION 6. This Act shall take effect on July 1, 2003.
(Approved April 3, 2003.)

ACT 10 S.B. NO. 554

A Bill for an Act Relating to Brown Tree Snakes.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 150A-6, Hawaii Revised Statutes, is amended to read
as follows:

¢“§150A-6 Soil, plants, animals, etc., importation or possession prohib-
ited. No person shall transport, receive for transport, or cause to be transported to the
State, for the purpose of debarkation or entry thereinto, any of the following:

(1) Soil; provided that limited quantities of soil may be imported into the
State for experimental or other scientific purposes under permit with
conditions prescribed by the department;

(2) Rocks, plants, plant products, or any article with soil adhering thereto;

(3) Any live snake, flying fox, fruit bat, Gila monster, injurious insect, or
eels of the order Anguilliformes, or any other animal, plant, or micro-
organism in any stage of development that is detrimental or potentially
harmful to agriculture, horticulture, animal or public health, or natural
resources, including native biota, or has an adverse effect on the
environment as determined by the board, except, as provided in this
chapter and provided that, notwithstanding the list of animals prohib-
ited entry into the State, the department may bring into and maintain in
the State [ene] four live, sterile brown tree [snake] snakes of the male
sex for the purpose of research or training of snake detector dogs, and,
further, that a government agency may bring into and maintain in the
State not more than two live, nonvenomous snakes of the male sex
solely for the purpose of exhibition in a government zoo, but only after:
(A) The board is presented with satisfactory evidence that the sex of

the snakes was established to be male prior to the shipment; and
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(B) The board gives written approval conditioned upon such terms as
the board may deem necessary, which terms shall include mea-
sures to assure the prevention of escape, continuing supervision
and control by the board with respect to any department import
under this paragraph, and the manner in which the snakes shall be
disposed of or destroyed.

In case of the death of one or more snakes, the department or govern-

ment agency may import and maintain replacements subject to the

conditions described in this paragraph; and

(4)  Any live or dead honey bees, or used bee equipment that is not certified
by the department to be free of pests; provided that nothing in this
paragraph shall be construed to prohibit the importation of bee semen.”’

SECTION 2. Statutory material to be repealed is bracketed and stricken.
New statutory material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved April 7, 2003.)

ACT 11 S.B. NO. 1256

A Bill for an Act Relating to the Agricultural Water Use and Development Plan.

Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The purpose of this Act is to extend the time provided for in
Act 101, Session Laws of Hawaii 1998, as amended by Act 192, Session Laws of
Hawaii 2000, to submit the state agricultural water use and development plan.

SECTION 2. Act 101, Session Laws of Hawaii 1998, as amended by Act
192, Session Laws of Hawaii 2000, is amended by amending section 4 to read as
follows:

*‘SECTION 4. The chairperson of the board of agriculture shall submit the
state agricultural water use and development plan as defined in section 174C-31,
Hawaii Revised Statutes, to the legislature no later than twenty days prior to the
convening of the regular session of [2002] 2004.!”’

SECTION 3. Statutory material to be repealed is bracketed and stricken.
New statutory material is underscored.

SECTION 4. This Act shall take effect upon its approval.
(Approved April 16, 2003.)

Note

1. Period should not be underscored.
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ACT 12 S.B. NO. 1260

A Bill for an Act Relating to Microorganism Import.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 150A-6.3, Hawaii Revised Statutes, is amended by
amending subsectlon (f ) to read as follows

th1s sect10n other than the notlﬁcatlon labehng and 1nspect10n requirements_of

section 150A-5 shall not apply to import of microorganisms by the following:
(1) The state department of health or Tripler Army Medical Center for their
laboratories; provided that the department of health shall develop and
implement within its laboratories a mechanism for coordinated over-
sight and inventory control of microorganisms imported for its labora-
tories and implement internal procedures to assure proper biosafety
containment and laboratory practices commensurate with microorgan-
ism risk levels; and
(2) A laboratory certified under the Clinical Laboratories Improvement
Amendments of 1988 (42 U.S.C. 263 et seq.); provided that the
certified laboratory is registered with the department pursuant to rules
and imports microorganisms that are applicable to the category of
examinations or procedures for which the foregoing certification was
approved.
The department of health and Tripler Army Medical Center may transfer any such
imported microorganisms between their respective laboratories without approval
from the department of agriculture, but with notification to the department of
agriculture prior to the transfer; provided that transfer of such imported microorgan-
isms from the department of health, Tripler Army Medical Center, or a laboratory
certified and registered as described in paragraph (2) to other entities in the State
shall require prior approval from the department of agriculture in the form of a letter
of authorization or a permit for possession.’’

SECTION 2. Statutory material to be repealed is bracketed and stricken.
New statutory material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved April 16, 2003.)

ACT 13 S.B. NO. 1270

A Bill for an Act Relating to Antitrust.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 480-14, Hawaii Revised Statutes, is amended by
amending subsection (c) to read as follows:
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“‘(c) The attorney general of the State shall be authorized to bring a class
action for indirect purchasers asserting claims under this chapter. The attorney
general or the director of the office of consumer protection may bring a class action
on behalf of consumers based on unfair or deceptive acts or practices declared
unlawful by section 480-2. Actions brought under this subsection shall be brought as
parens patriae on behalf of natural persons residing in the State, to secure
[compensatory] threefold damages for injuries sustained by such natural persons to
their property by reason of any violation of this chapter.”

SECTION 2. Statutory material to be repealed is bracketed and stricken.
New statutory material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved April 16, 2003.)

ACT 14 S.B. NO. 1396

A Bill for an Act Relating to the Administration of Taxes.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 235-97, Hawaii Revised Statutes, is amended by
amending subsection (f) to read as follows:

““(f) In the case of any underpayment of estimated tax, except as provided by
this subsection, there shall be added to the tax for the taxable year an amount
determined-at the rate of two-thirds of one per cent a month or fraction of a month
upon the amount of the underpayment for the period of the underpayment.

(1) The amount of the underpayment shall be the excess of:

(A) The required installment, over
(B) The amount, if any, of the installment paid on or before the due
date for the installment.

(2) The period of the underpayment shall run from the due date for the
installment to whichever of the following dates is the earlier:

(A) The twentieth day of the fourth month following the close of the
taxable year, or

(B) With respect to any portion of the underpayment, the date on
which the portion is paid. For purposes of this paragraph, a
payment of estimated tax on any installment date shall be
credited against unpaid required installments in the order in
which the installments are required to be paid.

(3)  For the purposes of this section, the term ‘tax’” means the tax imposed
under this chapter reduced by any credits available to the taxpayer other
than the credit for amounts withheld from the taxpayer’s wages or taxes
withheld at the source, if any, or estimated tax payments or payments
remitted with extension requests for the taxable year.

(4)  Sections 6654(d), (e)(2), (e)(3), (h), (i), (j), (k), and (1), (with respect to
failure by an individual to pay estimated income tax), and 6655(d), (e),
(8)(2), (8)(3), (g)(4), and (i) (with respect to failure by a corporation to
pay estimated income tax) of the Internal Revenue Code, as of the date
set forth in section 235-2.3(a), shall be operative for the purposes of
this section; provided that the due dates contained in any of the
preceding Internal Revenue Code sections shall be deemed to be the
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twentieth day of the applicable month; and provided further that, for
purposes of this chapter in applying section 6654(d), (i -the-adjusted

.000;] the required annual payment shall be
the lesser of sixty per cent of the tax shown on the return for the taxable
year (or, if no return is filed, sixty per cent of the tax for the taxable
year) or [ere-hundred-ten] one hundred per cent of the tax shown on the
return of the individual for the preceding taxable year.”’

SECTION 2. Section 235-98, Hawaii Revised Statutes, is amended to read as
follows:

¢¢§235-98 Returns; form, verification and authentication, time of filing.
Returns shall be in such form as the department of taxation may prescribe from time
to time and shall be verified by written declarations that the statements therein made
are subject to the penalties prescribed in section 231-36. Corporate returns shall be
authenticated by the signature of the president, vice president, treasurer, assistant
treasurer, chief accounting officer, or any other officer duly authorized so to act,
under the penalties prescribed by section 231-36. The fact that an individual’s name
is signed on the corporation return shall be prima facie evidence that the individual is
authorized to sign the return on behalf of the corporation.

The department may grant a reasonable extension of time for filing returns
under such rules [and-regulations] as it shall prescribe. Except [in-the-case] as
otherwise provided by statute for cases in which exceptional circumstances require
additional time, including cases of persons who are outside the United States, no
extension of time for filing returns shall be for more than six months[:] in order to
expedite the timely determination of tax liability and the timely remission of taxes.”

SECTION 3. Statutory material to be repealed is bracketed and stricken.
New statutory material is underscored.

SECTION 4. This Act, upon its approval, shall apply to taxable years
beginning after December 31, 2002.

(Approved April 16, 2003.)

ACT 15 S.B. NO. 1406

A Bill for an Act Relating to Commercial Driver Licensing.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 286-239, Hawaii Revised Statutes, is amended by
amending subsection (a) to read as follows: :

““(a) The commercial driver’s license shall be marked ‘“CDL’’ and, to the
maximum extent practicable, shall be tamperproof and include, but not be limited to,
the following with respect to the licensee:

(1) The name and residence address;

(2) A color photograph;

(3) A physical description including sex and height;

(4) Date of birth;

(5) [Seeial] A commercial driver’s license number that shall not be the

licensee’s social security number; '
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(6) Signature;

(7)  The class or type of commercial motor vehicle or vehicles which may
be driven together with any endorsements or restrictions;

(8) The name of this State; and

(9) The issnance and expiration dates of the license.”’

SECTION 2. Statutory material to be repealed is bracketed and stricken.
New statutory material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved April 16, 2003.)

ACT 16 S.B. NO. 1415

A Bill for an Act Relating to Penalties for Violations Within the Conservation
District.

Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 183C-7, Hawaii Revised Statutes, is amended by
amending subsection (b) to read as follows:

*‘(b) Any person violating this chapter or any rule adopted in accordance
with this chapter shall be fined not more than $2,000 per violation in addition to
administrative costs and costs associated with land or habitat restoration, or both, if
required, and damages to state land. After written or verbal notification from the
department, wilful violation of this section may incur an additional fine of up to
$2,000 per day per violation for each day in which the violation persists.’’

SECTION 2. New statutory material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved April 16, 2003.)

ACT 17 H.B. NO. 1172

A Bill for an Act Relating to the Uniform Securities Act.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 485-1, Hawaii Revised Statutes, is amended by amend-
ing the definition of ‘‘dealer’’ to read as follows:

“(3) “‘Dealer”” means any person engaged in the business of effecting
transactions in securities for the account of others or for the person’s
own account. ‘‘Dealer’” does not include:

(A) A salesperson;
(B) An issuer;
(C) A person who has no place of business in this State if:
(1) The person effects transactions in this State exclusively with
or through the issuers of the securities involved in the
transactions; other dealers; or banks, savings institutions,
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(ii)

trust companies, insurance companies, investment compa-
nies as defined in the Investment Company Act of 1940,
pension or profit-sharing trusts, or other financial institu-
tions or institutional buyers, whether acting for themselves
or as trustees; or

During any period of twelve consecutive months the person
does not direct more than fifteen offers to sell or to buy into
this State in any manner to persons other than those speci-
fied in clause (i), whether or not the offeror or any of the
offerees is then present in this State;

(D) Any person licensed as a real estate broker or real estate sales-
person under the laws of the State while effecting transactions in
a security exempted by section 485-6(14); [or]

A person who is a resident of Canada, has no office or other
physical presence in this State, and:

B

@

(i)
(iii)
(@iv)

4]

(vi)

Only effects or attempts to effect transactions in securities
with or through the issuers of securities involved in the
transactions, broker dealers, banks, savings institutions,

" trust companies, insurance companies, investment compa-

nies (as defined in the Investment Company Act of 1940),
pension or profit-sharing trusts, or other financial institu-
tions or institutional buyers, whether acting for themselves
or as trustees; with or for a person from Canada who is
present temporarily in this State and with whom a bona fide
business relationship existed before the person entered this
State; or with or for a person from Canada who is present in
this State, whose transactions are in a self-directed tax
advantaged retirement plan in Canada of which the person is
the holder or contributor;

Files a notice in the form of the person’s current Canadian
securities registration and a consent to service of process;
Is a member of a duly authorized self-regulatory organiza-
tion or stock exchange in Canada;

Maintains the provincial or territorial registration and mem-
bership in a self-regulatory organization or stock exchange
of the person in good standing;

Discloses to the person’s clients in this State that the person
is not subject to the full regulatory requirements of this
chapter; and

Does not violate this chapter|.]; or

(F) A bank, savings institution, or trust company.”’

SECTION 2. Statutory material to be repealed is bracketed and stricken.'
New statutory material is underscored.

SECTION 3. This Act shall take effect on July 1, 2003.
(Approved April 16, 2003.)

Note

1. Bracketed material not stricken.
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ACT 18 S.B. NO. 51

A Bill for an Act Relating to Commercial Driver’s Licenses.

Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 286-236, Hawaii Revised Statutes, is amended by
amending subsection (a) to read as follows:

““(a) No person shall be issued a commercial driver’s license unless that
person meets the qualification standards of 49 Code of Federal Regulations, Part
391, Subparts B and E, has passed a knowledge and driving skills test for driving a
commercial motor vehicle which complies with minimum federal standards estab-
lished by federal regulation enumerated in 49 Code of Federal Regulations, Part 383,
Subparts G and H, and has satisfied all other requirements of the Commercial Motor
Vehicle Safety Act (CMVSA) of 1986 (Title XII, Public Law 99-570) in addition to
other requirements imposed by state law or federal regulation. The tests shall be
prescribed by the director and administered by the respective county examiner of
drivers. A person who is not physically qualified to drive under 49 Code of Federal
Regulations §391.41(b)(1), [er] (2), or (3) and who is otherwise qualified to drive a
motor vehicle may be granted an intrastate waiver by the director. The process for
granting intrastate waivers shall be the same as that for interstate waivers in 49 Code
of Federal Regulations, Part 391.49, except that the intrastate waiver requests shall
be submitted to the director[:]; provided that the director shall adopt rules under
chapter 91 to establish a screening process, including approval by a licensed physi-
cian, for granting an intrastate waiver to persons who are not physically qualified
under 49 Code of Federal Regulations §391.41(b)(3).”’

SECTION 2. Statutory material to be repealed is bracketed and stricken.
New statutory material is underscored.

SECTION 3. This Act shall take effect upon its approval.

(Approved April 16, 2003.)

ACT 19 S.B. NO. 368

A Bill for an Act Relating to Criminal Property Damage.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 708-820, Hawaii Revised Statutes, is amended to read
as follows:

¢‘§708-820 Criminal property damage in the first degree. (1) A person
commits the offense of criminal property damage in the first degree if:
(@) The person intentionally or knowingly damages property and thereby
recklessly places another person in danger of death or bodily injury; or
(b) The person intentionally or knowingly damages the property of an-
other, without the other’s consent, in an amount exceeding $20,000.
(2) Criminal property damage in the first degree is a class B felony.”

SECTION 2. Section 708-821, Hawaii Revised Statutes, is amended to read
as follows:
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¢¢§708-821 Criminal property damage in the second degree. (1) A person

commits the offense of criminal property damage in the second degree if:

(a) The person intentionally or knowingly damages the property of an-
other, without the other’s consent, by the use of widely dangerous
means; or

(b) The person intentionally or knowingly damages the property of an-
other, without the other’s consent, in an amount exceeding $1,500.

(2) Criminal property damage in the second degree is a class C felony.”

SECTION 3. This Act does not affect rights and duties that matured,
penalties that were incurred, and proceedings that were begun, before its effective
date.

SECTION 4. New statutory material is underscored.

SECTION 5. This Act shall take effect upon its approval.
(Approved April 16, 2003.) '

ACT 20 S.B. NO. 550

A Bill for an Act Relating to Agricultural Commodities.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 145-21, Hawaii Revised Statutes, is amended to read as
follows:

““[[1§145-21[} Definition:] Definitions. For purposes of this part[;~agrieul-
: L) ] .

“‘ Agricultural commodity’’ means any fruit, nut, or vegetable that is the food
product of any tree, vine, or plant, or any aquacultural, horticultural, silvicultural, or
floricultural product.

“‘Person’’ means any individual, firm, corporation, partnership, or associa-

LX)

tion.

SECTION 2. Section 145-22, Hawaii Revised Statutes, is amended to read as
follows:

“[F1§145-22[1] Agricultural commodities; ownership and movement cer-

tification. (a) Every [ewner;] person, upon sale [ i
i ] of any agricultural commodity or

upon transportation of lots of any agricultural commodity of more than two hundred
pounds or with a value of at least $100 that is marketed for commercial purposes,
shall complete a certificate describing the commodity and indicating:

(1) The seller, owner, buyer, or consignee;

(2) The origin; and

(3) The destination.
Two copies of the certificate shall accompany the shipment, and a copy shall be
retained by the [ewnex:] person completing the certificate. One of the copies of the
certificate shall be presented upon request to a state or county law enforcement
officer or other officer [ef], employee, or any other person as described in section
145-25.
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(b) This section shall not apply to the retail sale of an agricultural commodity
to_the final consumer.”’

SECTION 3. Section 145-23, Hawaii Revised Statutes, is amended to read as
follows:

““[£1§145-23[1] Lack of proof of ownership as a violation. The failure of
any person who sells, transports, or possesses after sale or transport, agricultural
commodities [in wo-hundee ; with-a-value-of atleasty ]1to
maintain a certificate of ownership or other written proof of ownership [that
deseribes] of the agricultural commodity, as described in section 145-22, is a
violation of this part.”’

HEa PTOY;

SECTION 4. Section 145-25, Hawaii Revised Statutes, is amended to read as
follows:

“‘[f1§145-25[1]1 Enforcement; citation and summons. Violations of this
part or any rule adopted pursuant thereto may be enforced by citation and summons
issued by:

(1) Any state or county law enforcement officer; or

(2)  Any officer or employee of the department of agriculture, or any other

person, authorized and designated by the board of agriculture to
investigate and enforce this chapter and all rules adopted by the
department pursuant thereto.”’

SECTION 5. Statutory material to be repealed is bracketed and stricken.
New statutory material is underscored.

SECTION 6. This Act shall take effect upon its approval.
(Approved April 16, 2003.)

ACT 21 : S.B. NO. 562

A Bill for an Act Relating to Terminable Rental Adjustment Clause Vehicle Leases.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The purpose of this Act is to make it clear that motor vehicle
fleet leasing contracts that contain Terminable Rental Adjustment Clause provisions
are true leases and should be accorded the same treatment in the area of bankruptcy
that currently exists in the area of taxation. See, e.g., In re Owen, 221 B.R. 56, 63
(Bk.N.D.N.Y. 1998). This makes the law of Hawaii consistent with the law of the
great majority of other states.

SECTION 2. Chapter 286, Hawaii Revised Statutes, is amended by adding a
new section to part III to be appropriately designated and to read as follows:

¢¢8286- Terminable rental adjustment clause vehicle leases. In the
case of motor vehicles or trailers, notwithstanding any other provision of law, a
transaction does not create a sale or security interest merely because it provides that
the rental price is permitted or required to be adjusted under the agreement, either
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upward or downward, by reference to the amount realized upon sale or other
disposition of the motor vehicle or trailer.”

SECTION 3. New statutory material is underscored.’

SECTION 4. This Act shall take effect upon its approval.
(Approved April 16, 2003.) '

Note
1. Edited pursuant to HRS §23G-16.5.

ACT 22 S.B. NO. 1353

A Bill for an Act Making an Emergency Appropriation for Medicaid.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. This Act is recommended by the governor for immediate
passage in accordance with section 9 of article VII of the Constitution of the State of
Hawaii.

SECTION 2. Act 259, Session Laws of Hawaii 2001, appropriated a certain
designated sum to the department of human services to provide funds for the medical
assistance program under the Med-QUEST division for the fiscal period beginning
July 1, 2002, and ending June 30, 2003. :

A critical funding emergency exists. The medical assistance program, also
known as the medicaid program, will expend all appropriated funds before the end of
the current fiscal year and the department will be unable to meet its fiscal obligation
to provide health and health-related services to medicaid recipients who are aged,
blind, or disabled (ABD). Significant growth in recipients under the Hawaii QUEST
program and the increased usé and cost of prescription drugs in the fee-for-service
program are the primary contributing factors to this financial situation. The recipient
growth is largely due to the State’s economic situation caused by the events of
September 11, 2001, and was not anticipated during the previous budget periods.

To prevent the reduction or discontinuance of direct medical services, addi-
tional funds are urgently needed.

. SECTION 3. There is appropriated or authorized from the sources of funding
indicated below the following sums, or so much thereof as may be necessary for
fiscal year 2002-2003, and to be used for health care payments to health plans and
medical providers:

General funds: $22,726,806
Other federal funds: $61,138,392
The sums appropriated or authorized shall be expended by the department of
human services for the purposes of this Act.

SECTION 4. This Act shall take effect upon its approval.
(Approved April 16, 2003.)
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ACT 23 S.B. NO. 685

A Bill for an Act Relating to Social Security Numbers Placed in Poll Books.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 11-136, Hawaii Revised Statutes, is amended to read as
follows:

¢“§11-136 Poll book, identification, voting. Every person upon applying to
vote shall sign the person’s name in the poll book prepared for that purpose. This
requirement may be waived by the chairperson of the precinct officials if for reasons
of illiteracy or blindness or other physical disability the voter is unable to write.
Every person shall provide identification if so requested by a precinct official. A poll
book shall not contain the social security number of any person.

After signing the poll book and receiving the voter’s ballot, the voter shall
proceed to the voting booth to vote according to the voting system in use in the
voter’s precinct. The precinct official may, and upon request shall, explain to the
voter the mode of voting.”’

SECTION 2. New statutory material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved April 16, 2003.)

ACT 24 S.B. NO. 787

A Bill for an Act Relating to Disaster Leave.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The legislature finds that natural disasters and other catastro-
phes often arise suddenly, and that cooperation among government agencies and
volunteer service agencies is vital in coping with such emergencies. The legislature
further finds that dedicated service by trained and experienced volunteers can help
prevent loss and destruction of life and property, and that it is in the interest of the
State and its citizens to allow certain state and county employees who are trained and
experienced in disaster relief to provide such service for brief periods without loss of
pay and benefits.

SECTION 2. Chapter 78, Hawaii Revised Statutes, is amended by adding a
new section to be appropriately designated and to read as follows:

““§78- Paid leave for state and county employees providing disaster
relief services for the American Red Cross. (a) The governor or mayor or their
respective designees may grant a state or county employee who is a certified
American Red Cross disaster volunteer up to thirty days paid leave of absence to
perform disaster relief services for the American Red Cross, a federally chartered
non-governmental disaster relief organization, when a disaster has been:

(1) Designated as level III or higher by American Red Cross regulations;

(2) Officially declared by the president of the United States; or

(3) Declared a state of emergency by the governor;
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provided that the employee has prior authorization from the governor or mayor, or
their respective designee, as applicable, and the leave of absence imposes no undue
hardship on state or county operations.

(b) Employees granted leaves of absence pursuant to this section shall be
paid at their regular rates of pay for those regular hours during which the employees
are absent from work, without loss of seniority, pay, vacation, sick leave, or earned
overtime accumulations.”’

SECTION 3. New statutory material is underscored.'

SECTION 4. This Act shall take effect upon its approval.
(Approved April 16, 2003.)

Note
1. Edited pursuant to HRS §23G-16.5.

ACT 25 S.B. NO. 1469

A Bill for an Act Relating to Peer Support Counseling Sessions.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The Hawaii Revised Statutes, is amended by adding a new
section to be appropriately designated and to read as follows:

8§ . Peer support counseling; sessions. (a) Unless the context other-
wise requires, for the purposes of this section:

“Emergency services personnel’”” means any employee of an emergency
services provider who is engaged in providing firefighting, water safety, and emer-
gency medical services.

“Emergency services provider’” means any public employer that employs
persons to provide firefighting, water safety, and emergency medical services.

“Employee assistance program’’ means a program established by a law
enforcement agency or emergency services provider to provide counseling or
support services to employees of the law enforcement agency or emergency services
provider.

" “Law enforcement agency’’ means any county police department, the de-
partment of public safety, and any state or county public body that employs law
enforcement officers.

‘L aw enforcement officer’” means a sheriff, deputy sheriff, police officer,
parole officer, or probation officer.

““Peer support counseling sessions”’ includes critical incident stress manage-
ment sessions.

(b) Any communication made by a participant or counselor in a peer support
counseling session conducted by a law enforcement agency or by an emergency
services provider for law enforcement officers or emergency services personnel, and
any oral or written information conveyed in the peer support counseling session, is
privileged and may not be disclosed by any person participating in the peer support
counseling session.

(c) Any communication relating to a peer support counseling session made
privileged under subsection (b), that is made between counselors, between coun-
selors and the supervisors or staff of an employee assistance program, or between the
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supervisors or staff of an employee assistance program, is privileged and may not be
disclosed.

(d) The provisions of this section apply only to peer support counseling
sessions conducted by an employee or other person who:

(1) Has been designated by a law enforcement agency or emergency
services provider, or by an employee assistance program, to act as a
counselor; and

(2) Has received training in counseling and in providing emotional and
moral support to law enforcement officers or emergency services
personnel who have been involved in emotionally traumatic incidents
by reason of their employment. :

(e) This section applies to all oral communications, notes, records, and
reports arising out of a peer support counseling session. Any notes, records, or
reports arising out of a peer support counseling session are not public records for the
purposes of chapter 92F.

(f) Any communication made by a participant or counselor in a peer support
counseling session subject to this section, and any oral or written information
conveyed in a peer support counseling session subject to this section, is not
admissible in any judicial proceeding, administrative proceeding, arbitration pro-
ceeding, or other adjudicatory proceeding. Communications and information made
privileged under this section may not be disclosed by the participants in any judicial
proceeding, administrative proceeding, arbitration proceeding, or other adjudicatory
proceeding: The limitations on disclosure imposed by this subsection include disclo-
sure during any discovery conducted as part of an adjudicatory proceeding.

(g) Nothing in this section limits the discovery or introduction in evidence of:
knowledge acquired by any law enforcement officer or emergency services person-
nel from observation made during the course of employment; or material or
information acquired during the course of employment that is otherwise subject to
discovery or introduction into evidence.

(h) This section does not apply to:

(1) Any threat of suicide or homicide made by a participant in a peer
support counseling session or any information conveyed in a peer
support counseling session relating to a threat of suicide or homicide;

(2) Any information relating to abuse of spouses, children, or the elderly,
or other information that is required to be reported by law; or

(3) Any admission of criminal conduct.

(1) This section does not prohibit any communication between counselors
who conduct peer support counseling sessions or any communications between
counselors and the supervisors or staff of an employee assistance program.”’

SECTION 2. This Act does not affect rights and duties that matured,
penalties that were incurred, and proceedings that were begun, before its effective
date.

SECTION 3. New statutory material is underscored.!

SECTION 4. This Act shall take effect upon its approval.
(Approved April 16, 2003.)

Note
1. Edited pursuant to HRS §23G-16.5.
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ACT 26 H.B. NO. 58

A Bill for an Act Relating to Motor Vehicles.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The legislature finds that motor vehicle rental companies doing
business in Hawaii typically remove or ship ten or more vehicles between the islands
and from the State on a regular basis. The purpose of this Act is to ease the current
restrictions and requirements for shipping and removing vehicles that are imposed
on those motor vehicle rental companies.

SECTION 2. Section 286-57, Hawaii Revised Statutes, is amended to read as
follows: :

¢¢§286-57 Unlawful removal of motor vehicles from State. (a) It shall be
unlawful for any person to remove, attempt to remove, cause to be removed, or assist
in so doing, any motor vehicle registered pursuant to this part from the State to any
other place away from the State, unless the person is the legal owner [thereof] of the
vehicle or [unless—the] has first obtained written authorization [ef] from the legal
owner [thereof-to-the-remeval-hasfirst-been—obtained:] of the vehicle.

(b) No person owning or having control of any vessel, airplane, or other
means of transportation, and no agent or employee of [sueh] the person, shall
transport any [saeh] vehicle from the State to any other place away from the State, or
accept [the-same] any vehicle for the transportation, or deliver any bill of lading,
order, or other written instrument authorizing the transportation, unless the person
requesting the transportation;

(1) [preduces] Produces a certificate of ownership and a current certificate
of registration showing that the person is the legal owner of the vehicle;
or

(2) [preduces;] Produces, if the person is not the legal owner [thereof;] of
the vehicle, a current certificate of registration showing that the person
is the registered owner of the vehicle and, in addition [thereto], obtains
the written consent of the legal owner [thereof] of the vehicle to the
transportation.

(c) No person owning or having control of any vessel, airplane, or other
means of transportation, and no agent or employee of [such] the person, shall
transport any used vehicle between the counties or from the State to any other place
away from the State, unless, in addition to any other requirements, [saeh] the person
records by physical inspection the vehicle identification number (VIN) of [sueh] the
vehicle and maintains a record of the transporting of the vehicle along with the
description and vehicle identification number (VIN) for a period of not less than
three years.

(d) This section shall not apply to any motor vehicle rental company as
defined in section 431:9A-141 that periodically ships in quantities of ten vehicles or
more.

(e) Records maintained as required above, and all other records and receipts
relating to the exportation of vehicles shall be available for inspection by the federal,
state, or county police agencies during normal business hours.”

SECTION 3. Section 286-271, Hawaii Revised Statutes, is amended by
amending subsection (e) to read as follows:
“‘(e) This section shall not apply to [licensed];
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(1) Any motor vehicle rental company as defined in section 431:9A-141
that periodically ships in quantities of ten vehicles or more; or

(2) Licensed dealers who periodically ship in quantities of ten vehicles or
more, or whose primary business is the auction of insurance salvage
vehicles.”’

SECTION 4. Statutory material to be repealed is bracketed and stricken.
New statutory material is underscored.

SECTION 5. This Act shall take effect upon its approval.
(Approved April 22, 2003.)

ACT 27 H.B. NO. 83

A Bill for an Act Relating to a Land Exchange Between the State of Hawaii and the
Aloha Council Boy Scouts of America.

Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The legislature finds that it is in the public interest for the State
of Hawaii to enter into a land exchange with the Aloha Council Boy Scouts of
America involving private lands located at Waikele, Oahu, and identified as tax map
key: (1) 9-4-166:24, 25, and 26.

The Aloha Council Boy Scouts of America have proposed to exchange these
private lands for: the 64.8 acre property at Pupukea, Oahu, known as Camp Pupukea
and identified as tax map key: (1) 5-9-05:02 and 77; the 29 acre property at Waimea,
Kauai, known as Camp Alan Faye and identified as tax map key: (4) 1-4-01:15; and
the 238 acre property at Honokaia, Hawaii, known as Camp Honokaia and identified
as tax map key: (3) 4-6-011:40. All three of these state-owned properties are
currently under long-term leases to the Aloha Council Boy Scouts of America at
nominal rent.

This land exchange, which has not yet been consummated, is consistent with
the State’s desire to generate revenues for public land trust purposes.

The purpose of this Act is to authorize the exchange of private lands in
Waikele, Oahu, for public lands located on the islands of Oahu, Kauai, and Hawaii,
notwithstanding the provisions of section 171-50(c), Hawaii Revised Statutes.

SECTION 2. By appraisal report dated December 23, 2002, John Child &
Company determined that the value of the public land to be exchanged is
$1,150,000. By appraisal report dated October 11, 2002, The Hallstrom Appraisal
Group determined that the value of the private land to be exchanged is $1,209,000.
In accordance with section 171-50(b), Hawaii Revised Statutes:

(1) The public lands to be exchanged are of substantially equal value to

that of the private lands;

(2)- The fair market value of the private lands and the public lands were

separately determined by disinterested qualified appraisers;

(3) No payment by the State will be made for the excess value of the

private lands over the value of the public lands; and

(4) The value of the public lands does not exceed one hundred twenty per

cent of the value of the private lands.
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SECTION 3. Notwithstanding section 171-50(c), Hawaii Revised Statutes,
which provides for legislative disapproval of the land exchanges that have already
been consummated, the legislature approves the land exchange between the State of
Hawaii and the Aloha Council Boy Scouts of America involving private lands at
Waikele, Oahu, identified as tax map key: (1) 9-4-166:24, 25, and 26; and public
lands identified by tax map keys: (1) 5-9-05:02 and 77, (4) 1-4-01:15, and (3) 4-6-
011:40; provided the following conditions are met:

(1) An exchange deed shall be executed between the parties and contain

the following information:

(A) The location and area of the parcels of land to be exchanged,;

(B) The value of the lands to be conveyed by the State and the Aloha
Council Boy Scouts of America;

(C) The name or names of the appraiser or appraisers involved; and

(D) The date of the appraisal or appraisals, which shall not be more
than six months prior to the date of the final approval of the land
exchange by the board of land and natural resources;

(2) All of the right, title, and interest in the property located at Waikele,

Oahu, obtained from the Aloha Council Boy Scouts of America shall be
conveyed in fee simple by deed to the State of Hawaii; and

(3) The lands transferred to the State by the Aloha Council Boy Scouts of

America under this Act shall assume the same public land trust status as
designated under section 5 of the Admission Act as the lands trans-
ferred to the Aloha Council Boy Scouts of America by the State.

SECTION 4. This Act shall take effect upon its approval; provided that the
authority granted to enter into a land exchange agreement by this Act shall be
repealed on June 30, 2006.

(Approved April 22, 2003.)

ACT 28 H.B. NO. 659

‘A Bill for an Act Relating to the Legislative Journals.
Be It Enacted by the Legislature of the State of Hawaii:
SECTION 1. Section 93-15, Hawaii Revised Statutes, is amended to read as
follows:
‘[F1§93-15 Legislative jourpals; sale. and Qistribution.[-}]

>

ot

? iced ii-] Each house of the legislature shall be
responsible for the publication, sale, and distribution of their respective legislative
journals. The speaker of the house of representatives and the senate president shall:

(1) Fix the price of their respective legislative journals; and
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(2) Determine who shall receive their respective legislative journals free of
charge.
The money received from the sale of the legislative journals may be used by the
respective houses of the legislature to defray any and all expenses of the respective
houses.”’

SECTION 2. Statutory material to be repealed is bracketed and stricken.
New statutory material is underscored.

SECTION 3. This Act shall take effect on July 1, 2003.
(Approved April 22, 2003.)

ACT 29 H.B. NO. 1453

A Bill for an Act Relating to Residential Leaseholds.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 516-1, Hawaii Revised Statutes, is amended by amend-
ing the definition of ‘“‘lot’’, ‘‘houselot’’, ‘‘residential lot’’, and *‘residential
houselot’’ to read as follows:

“*“Lot’, ‘“‘houselot’’, ‘‘residential lot’’, and ‘‘residential houselot’’ mean a
parcel of land, two acres or less in size, zoned for residential use, which is used or
occupied or is developed, devoted, intended, or permitted to be used or occupied as a
principal place of residence for one or two families.”

SECTION 2. New statutory material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved April 22, 2003.)

ACT 30 H.B. NO. 1572

A Bill for an Act Relating to Parking for Disabled Persons.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Chapter 291, Hawaii Revised Statutes, is amended by adding
one new section to part III to be appropriately designated and to read as follows:

¢§291- Enforcement. Notwithstanding any law to the contrary, and in
addition to any other authority provided by law that is not inconsistent with the
purposes of this part:

(1) A law enforcement officer may access the property of a private entity to
enforce the provisions of this part; and ‘

(2) A commissioned volunteer enforcement officer may access the prop-
erty of a private entity during normal business hours of the entity to
enforce the provisions of this part;

provided that the private entity’s parking lot contains a parking space reserved for
persons with disabilities.”’
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SECTION 2. Section 291-51, Hawaii Revised Statutes, is amended as
follows:

1. By adding a new definition to be appropriately inserted and to read:

<< Access aisle’’ means the area that is adjacent to a parking space reserved
for a person with a disability and that is to be used exclusively by that person for the
purpose of entering and exiting a vehicle.”’

2. By amending the definitions of ‘‘parking space reserved for persons with
disabilities”’, ‘‘person with a disability”’, ‘‘removable windshield placard’’, and
“‘temporary removable windshield placard’’ to read:

¢ “‘Parking space reserved for persons with disabilities’’ means a public or
private parking space, including the access aisle, designated for the use of a person
with a disability that is designed and constructed in compliance with the require-
ments of the federal Americans with Disabilities Act of 1990, as amended, and
related rules and guidelines, and is marked with a sign designating the parking space
as reserved for persons with disabilities.

‘‘Person with a disability’” means a person with a disability which limits or
impairs the ability to walk, and who, as determined by a licensed practicing
physician:

(1) Cannot walk two hundred feet without stopping to rest, due to a
diagnosed arthritic, neurological, orthopedic, renal, vascular, or
oncological condition;

(2) Cannot walk without the use of, or assistance from, a brace, cane,
crutch, another person, prosthetic device, wheelchair, or other assistive
device;

(3) Is restricted by lung disease to such an extent that the person’s forced
(respiratory) expiratory volume for one second, when measured by
spirometry, is less than one liter, or the arterial oxygen tension is less
than sixty mm/hg on room air at rest;

(4) Uses portable oxygen; or

(5) Has a cardiac condition to the extent that the person’s functional
limitations are classified in severity as Class III or Class IV according
to the standards set by the American Heart Association.

‘Removable windshield placard’’ means a two-sided, hanger-style placard
[which-includes-on—each-side:

61-)5131" : .] bolof hichis-whi ble shield:
) An-identificationnumber;
)
“

A-date-of-expiration;-and

X3

i2] issued under this part to a person with a
disability who presents a certificate of disability that verifies that the
applicant’s disability is expected to last for at least four years.
““Temporary removable windshield placard’’ means a two-sided, hanger-
style placard[;~which-includes-on-each-side: :
The onal bolof hich is-whi 1 shield:

TP

2] issued under this part to a person with a
disability who presents a certificate of disability that verifies the
person’s disability in monthly increments, which shall not exceed six
months.”’

SECTION 3. Section 291-51.6, Hawaii Revised Statutes, is amended to read
as follows:
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‘§291-51.6 [Fempeorary] Issuance of temporary removable windshield
parking placards. Each county may issue one temporary removable windshield
placard and a second temporary removable windshield placard to each applicant who
requests [#] and presents a certificate of disability that verifies the duration of the
applicant’s disability in monthly increments, which shall not exceed six months, and

upon payment of a fee to the issuing agency. [The-temporary-removable-fee-amount

ime:] The temporary removable windshield placard
shall be designed, fabricated, and sold to the counties at a rate negotiated by the
disability and communication access board.”

SECTION 4. Section 291-52, Hawaii Revised Statutes, is amended to read as
follows:

*‘§291-52 Issuance of removable windshield placard. Each county may
issue one removable windshield placard and a second removable windshield placard
to each applicant who so requests and presents a certificate of disability that verifies
that the applicant’s disability is expected to last for at least four years. The
removable windshield placard shall expire four years after the date of its issuance.

.A I
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ime:] The removable windshield placard shall be designed,
fabricated, and sold to the counties at a rate negotiated by the disability and
communication access board.”’

SECTION 5. Section 291-52.5, Hawaii Revised Statutes, is amended to read
as follows:

*‘[£1§291-52.5[]] Issuance of identification card. Each issuing agency shall
issue one identification card [when—it] at the same time it issues a removable
windshield placard, temporary removable windshield placard, or special license
plates to [each] a person with a disability. [The-identification-cardshall have-the

O RO




SECTION 6. Section 291-52.6, Hawaii Revised Statutes, is amended to read
as follows:

*IF18291-52.6[3] Replacement of a lost, stolen, or mutilated placard or
identification card. A removable windshield placard, temporary removable wind-
shield placard, or identification card that is reported lost, stolen, or mutilated may be
replaced upon the submittal of a written statement by a person with a disability that
the placard or identification card was either lost, stolen, or mutilated and a com-
pleted application for a removable windshield placard, temporary removable wind-
shield placard, or identification card to the issuing agency. [ i 5

SECTION 7. Section 291-52.7, Hawaii Revised Statutes, is amended to read
as follows:

““[F18291-52.7[}]1 Fraudulent manufacture or alteration of placards and
identification cards. Any person who fraudulently manufactures or alters a remov-
able windshield placard, temporary removable windshield placard, or identification
card for personal use, sale, or issuance to another person to circumvent the issuance
requirements of this part, [and] or any person who uses a fraudulently manufactured
or altered placard or identification card to circumvent the issuance requirements of
this part, shall be guilty of a [petty] misdemeanor. The fraudulent manufacture or
alteration of each placard and of each identification card for personal use, sale, or
issuance or is otherwise used in violation of this section shall constitute a separate
offense.”’

SECTION 8. Section 291-55, Hawaii Revised Statutes, is amended to read as -
follows: :

<“§291-55 [Parking] Metered parking privileges. Any vehicle displaying
special license plates, a removable windshield placard, or a temporary removable
windshield placard [displaying-the-international symbel-of-aceess] issued under this
part shall be permitted to park, without payment of metered parking fees, in-any
metered parking space [designatedfor—the-use—of-a—person—with—a—disability—in

O d-1 Nno N
v g : paiic

] for a maximum of two-and-a-half hours or the maximum amount of time the
meter allows, whichever is longer. All parking fees not specifically exempted under
this part shall remain in effect.”’
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SECTION 9. Section 291-56, Hawaii Revised Statutes, is amended to read as
follows:

*‘§291-56 Rules. The disability and communication access board may adopt
rules under chapter 91 to carry out the purposes of this part, including rules for [the]:
(1) The issuance, renewal, confiscation, revocation, and suspension of
removable windshield placards, temporary removable windshield plac-

ards, and special license plates[;];

(2) Decertification, reciprocity, and the replacement of [lest—stelen,—or
mutilated] placards and identification cards[;-the];

(3) The design of the placard, identification card, and special license
plates[;];

(4) The establishment of fees for placards; [signage]

(5) Signage and marking of parking spaces[;and-penalties:]; and

©)

Penalties.”’

SECTION 10. Section 291-57, Hawaii Revised Statutes, is amended to read
as follows:

‘§291-57 Parking spaces reserved for persons with disabilities; penal-
ties. (a) [A-persen-using] Any person who uses a parking space reserved for persons
with disabilities [without] who:

(1) Fails to properly [displaying] display a removable windshield placard,

a temporary removable windshield placard, or special license plates[;in

(2) Displays an invalid removable windshield placard, an in\’/;lid tempo-
rary removable windshield placard, or invalid special license plates;

(3) Uses a removable windshield placard, a temporary removable wind-

[C))]

shield placard, or special license plate that was not issued to that person

or to any passengers occupying the vehicle in the parking space; or

With or without a removable windshield placard, a temporary remov-

able windshield placard, or special license plates:

(A) Parks in an access aisle; or

(B) Obstructs the ingress or egress to a parking space reserved for a

person with a disability;

shall be guilty of a traffic infraction under chapter 291D and shall be fined not less
than $250 nor more than $500[:] and pay any costs incurred by the court related to
assessing the fine; provided that a person with a disability who has been issued a
valid placard or special license plate that is currently in effect, and who has failed to
display the placard or license plate while parking in a space reserved for persons
with disabilities, shall pay a fine of not less than $25 nor more than $100 and any
costs incurred by the court related to assessing the fine.

(b) Any person who uses a parking space reserved for persons with disabili-
ties and refuses or fails to present an identification card issued under this chapter or
the rules adopted thereunder to an enforcement officer upon request shall be guilty
of a traffic infraction under chapter 291D and shall be fined not less than $250 nor
more than $500.

(c) Any citation issued under this chapter may be mailed to the violator
pursuant to section 291C-165(b).”’

SECTION 11. Section 291C-165, Hawaii Revised Statutes, is amended by
amending subsection (b) to read as follows:

““(b) In every case when a citation is issued, the original of the citation shall
be given to the violator[;-er-in]; provided that:
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(1) In the case of an unattended vehicle, the original of the citation shall be
affixed to the vehicle as provided for in section 291C-167[;]; or
(2) [in] In the case of:
(A) [a] A vehicle utilizing the high occupancy vehicle lane ille-
gally[;]; or
(B) A vehicle illegally utilizing a parking space reserved for persons
with disabilities, where the violator refuses the citation;
the original of the citation shall be sent by certified or registered mail, with a return
receipt that is postmarked within forty-eight hours of the time of the incident, as
provided in section 291C-223 for vehicles illegally utilizing the high occupancy
vehicle lane, or within seventy-two hours of the time of the incident for vehicles
illegally utilizing a parking space reserved for persons with disabilities, to the
registered owner of the vehicle at the address on record at the vehicle licensing
division [as-provided-in-seetion-2931C-223."] If the end of the applicable forty-eight
or seventy-two hour period falls on a Saturday, Sunday, or holiday, then the ending
period shall run until the end of the next day which is not a Saturday, Sunday, or
holiday; provided that the administrative judge of the district courts may allow a
carbon copy of the citation to be given to the violator or affixed to the vehicle and
provide for the disposition of the original and any other copies of the citation.”’

SECTION 12. Statutory material to be repealed is bracketed and stricken.
New statutory material is underscored.’

SECTION 13. This Act shall take effect upon its approval.
(Approved April 22, 2003.)

Notes

1. Period should not be bracketed.
2. Edited pursuant to HRS §23G-16.5.

ACT 31 H.B. NO. 818

A Bill for an Act Relating to Administrative Driver’s License Revocation.

Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 291E-39, Hawaii Revised Statutes, is amended to read
as follows:

¢“§291E-39 Fees and costs. The director may assess and collect a $30 fee
from the respondent to cover the costs of processing the respondent’s request for an
administrative hearing. These costs include but [shewuld] shall not be limited to: the
cost of photocopying documents; conditional license permits, temporary permits,
temporary motor vehicle registrations, temporary number plates, and relicensing
forms; interpreter services; [law-enforcement-mileage-fees;] and other similar costs;
provided that the costs of issuing subpoenas for witnesses, including mileage fees,
shall be borne by the party requesting the subpoena. The director may waive the fee
in the case of an indigent respondent, upon an appropriate inquiry into the financial
circumstances of the respondent seeking the waiver and an affidavit or a certificate
signed by the respondent demonstrating the respondent’s financial inability to pay
the fee.”
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SECTION 2. Statutory material to be repealed is bracketed and stricken.
New statutory material is underscored.

SECTION 3. This Act shall take effect on September 1, 2003.
(Approved April 22, 2003.)

ACT 32 S.B. NO. 1407

A Bill for an Act Relating to Commercial Driver Licensing,

Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 286-236, Hawaii Revised Statutes, is amended to read
as follows:

¢‘§286-236 Commercial driver’s license qualification standards. (a) No
person shall be issued a commercial driver’s license unless that person meets the
qualification standards of 49 Code of Federal Regulations, Part 391, Subparts B and
E, has passed a knowledge and driving skills test for driving a commercial motor
vehicle which complies with minimum federal standards established by federal
regulation enumerated in 49 Code of Federal Regulations, Part 383, Subparts G and
H, and has satisfied all other requirements of the Commercial Motor Vehicle Safety
Act (CMVSA) of 1986 (Title XII, Public Law 99-570) in addition to other require-
ments imposed by state law or federal regulation. The tests shall be prescribed by the
director and administered by the respective county examiner of drivers. A person
who is not physically qualified to drive under 49 Code of Federal Regulations
§391.41(b)(1) or (2) and who is otherwise qualified to drive a motor vehicle may be
granted an intrastate waiver by the director. The process for granting intrastate
waivers shall be the same as that for interstate waivers in 49 Code of Federal
Regulations, Part 391.49, except that the intrastate waiver requests shall be sub-
mitted to the director.

(b) Pursuant to chapter 91, the director may authorize a third party examiner
to administer the driving skills test specified in this section, provided:

(1) The test is the same as that administered by the respective county

examiners of drivers; and

(2) The third party examiner has entered into an agreement with the State

which complies with requirements of 49 Code of Federal Regulations,
§383.75.

(c) The examiner of drivers may waive the driving skills test specified in this
section for a commercial driver’s license applicant who meets the requirements of 49
Code of Federal Regulations, §383.77.

(d) A commercial driver’s license or commercial driver’s instruction permit
shall not be issued to a person while the person is subject to a disqualification from
driving a commercial motor vehicle, or while the person’s driver’s license is
suspended, revoked, or canceled in any state; or while the person holds a driver’s
license issued by any other state unless the person first surrenders that license.

(e) A commercial driver’s instruction permit may be issued to an individual
who holds a valid driver’s license, meets the qualification standards of 49 Code of
Federal Regulations, Part 391, Subparts B and E, and has passed the written tests
required for the desired class of a commercial driver’s license.

(f) The commercial driver’s instruction permit shall not be valid for a period
in excess of six months. When driving a commercial motor vehicle, the holder of a
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commercial driver’s instruction permit shall be accompanied by a person licensed to
operate that category of commercial motor vehicle. The licensed person shall occupy
the seat beside the individual for the purpose of giving instruction in driving the
commercial motor vehicle.

(¢) The examiner of drivers may waive the knowledge and skills tests
specified in this section for any person who is at least twenty-one years of age and
who possesses a valid commercial driver’s license issued by any state of the United
States or a province of Canada that issues licenses in accordance with the minimum
federal standards for the issuance of commercial driver’s licenses. To retain a
hazardous materials endorsement, the applicant shall pass the knowledge test for a
hazardous materials endorsement.’’

SECTION 3.! New statutory material is underscored.

SECTION 4.! This Act shall take effect upon its approval.
(Approved April 22, 2003.)

Note

1. So in original.

ACT 33 S.B. NO. 616

A Bill for an Act Relating to Hate Crimes.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 846-51, Hawaii Revised Statutes, is amended by
adding a new definition to be appropriately-inserted and to read as follows:

¢« ‘Gender identity or expression’’ includes a person’s actual or perceived
gender, as well as a person’s gender identity, gender-related self image, gender-
related appearance, or gender-related expression; regardless of whether that gender
identity, gender-related self image, gender-related appearance, or gender-related
expression is different from that traditionally associated with the person’s sex at
birth,” N

SECTION 2. Section 706-662, HaWaii Revised Statutes, is amended to read
as follows:

¢¢§706-662 Criteria for extended terms of imprisonment. A convicted
defendant may be subject to an extended term of imprisonment under section 706-
661, if the convicted defendant satisfies one or more of the following criteria:

(1) The defendant is a persistent offender whose imprisonment for an
extended term is necessary for protection of the public. The court shall
not make this finding unless the defendant has previously been con-
victed of two felonies committed at different times when the defendant
was eighteen years of age or older.

(2) The defendant is a professional criminal whose imprisonment for an
extended term is necessary for protection of the public. The court shall
not make this finding unless:

(a) The circumstances of the crime show that the defendant has
knowingly engaged in criminal activity as a major source of
livelihood; or
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(b) The defendant has substantial income or resources not explained
to be derived from a source other than criminal activity.

The defendant is a dangerous person whose imprisonment for an ex-

tended term is necessary for protection of the public. The court shall not

make this finding unless the defendant has been subjected to a psychiat-
ric or psychological evaluation that documents a significant history of
dangerousness to others resulting in criminally violent conduct, and
this history makes the defendant a serious danger to others. Nothing in
this section precludes the introduction of victim-related data in order to
establish dangerousness in accord with the Hawaii rules of evidence.

The defendant is a multiple offender whose criminal actions were so

extensive that a sentence of imprisonment for an extended term is

necessary for protection of the public. The court shall not make this
finding unless:

(a) The defendant is being sentenced for two or more felonies or is
already under sentence of imprisonment for felony; or

(b) The maximum terms of imprisonment authorized for each of the
defendant’s crimes, if made to run consecutively, would equal or
exceed in length the maximum of the extended term imposed][;]
or would equal or exceed forty years if the extended term
imposed is for a class A felony.

The defendant is an offender against the elderly, handicapped, or a

minor under the age of eight, whose imprisonment for an extended term

is necessary for the protection of the public. The court shall not make
this finding unless:

(a) The defendant attempts or commits any of the following crimes:
murder, manslaughter, a sexual offense that constitutes a felony
under chapter 707, robbery, felonious assault, burglary, or kid-
napping; and

(b) The defendant, in the course of committing or attempting to
commit the crime, inflicts serious or substantial bodily injury
upon a person who is:

(1) Sixty years of age or older;
(ii) Blind, a paraplegic, or a quadriplegic; or
(iii) [Eight years of age or younger; and

(¢) Such disability is known or reasonably should be known to the
defendant.

The defendant is a hate crime offender whose imprisonment for an

extended term is necessary for the protection of the public. The court

shall not make this finding unless:

(a) The defendant is convicted of a crime under chapter 707, 708, or
711; and

(b) The defendant intentionally selected a victim, or in the case of a
property crime, the property that was the object of a crime,
because of hostility toward the actual or perceived race, religion,
disability, ethnicity, national origin, gender identity or expres-
sion, or sexual orientation of any person. For purposes of this
subsection, ‘‘gender identity or expression’’ includes a person’s
actual or perceived gender, as well as a person’s gender identity,
gender-related self image, gender-related appearance, or gender-
related expression; regardless of whether that gender identity,
gender-related self image, gender-related appearance, or gender-
related expression is different from that traditionally associated
with the person’s sex at birth.”’

45



ACT 34

SECTION 3. Section 846-51, Hawaii Revised Statutes, is amended by
amending the definition of ‘‘hate crime’’ to read as follows:

““*‘Hate crime’” means any criminal act in which the perpetrator intention-
ally selected a victim, or in the case of a property crime, the property that was the
object of a crime, because of hostility toward the actual or perceived race, religion,
disability, ethnicity, national origin, gender identity or expression, or sexual orienta-
tion of any person.”

SECTION 4. This Act does not affect rights and duties that matured,
penalties that were incurred, and proceedings that were begun, before its effective
date. :

SECTION 5. Statutory material to be repealed is bracketed and stricken.
New statutory material is underscored.

SECTION 6. This Act shall take effect upon its approval.

Note

(Became law on April 23, 2003, without the Governor’s signature, pursuant to Art. III, §16,
State Constitution.)

ACT 34 H.B. NO. 1307

A Bill for an Act Relating to the Office of Hawaiian Affairs.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. This Act is recommended by the governor for immediate
passage in accordance with article VII, section 9 of the Constitution of the State of
Hawaii.

SECTION 2. The purpose of this Act is to appropriate moneys from the
general, and certain special and revolving funds, for transfer and deposit into the
office of Hawaiian affairs’ trust fund for native Hawaiians. The appropriations
represent twenty per cent of the receipts for the use of lands in the public land trust
that were not transferred to the office but deposited instead into the various funds
after the Hawaii Supreme Court decided OHA v. State, 96 Haw. 388 (2001), and
state agencies were directed to discontinue transferring twenty per cent of receipts
from the public land trust lands to the office pursuant to section 10-13.5, Hawaii
Revised Statutes, as enacted by Act 273, Session Laws of Hawaii 1980.

SECTION 3. There is appropriated out of the general revenues of the State of
Hawaii the sum of $2,041,852 or so much thereof as may be necessary for fiscal year
2002-2003 to be deposited into the public land trust proceeds trust fund and used to
better the conditions of native Hawaiians.

The sum appropriated shall be expended by the department of budget and
finance for the purposes of this Act.

SECTION 4. There is appropriated out of the state parking revolving fund
the sum of $21,313 for fiscal year 2002-2003 to be deposited into the public land
trust proceeds trust fund and used to better the conditions of native Hawaiians.

The sum appropriated shall be expended by the department of accounting
and general services for the purposes of this Act.
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SECTION 5. There is appropriated out of the agricultural park special fund
the sum of $46,211 for fiscal year 2002-2003 to be deposited into the public land
trust proceeds trust fund and used to better the conditions of native Hawaiians.

The sum appropriated shall be expended by the department of agriculture for
the purposes of this Act.

SECTION 6. There is appropriated out of the state educational facilities
improvement special fund the sum of $38,201 for fiscal year 2002-2003 to be
deposited into the public land trust proceeds trust fund and used to better the
conditions of native Hawaiians.

The sum appropriated shall be expended by the department of education for
the purposes of this Act.

SECTION 7. There is appropriated out of the foreign-trade zones special
fund the sum of $108,322 for fiscal year 2002-2003 to be deposited into the public
land trust proceeds trust fund and used to better the conditions of native Hawaiians.

The sum appropriated shall be expended by the department of business,
economic development, and tourism for the purposes of this Act.

SECTION 8. There is appropriated out of the natural energy laboratory of
Hawaii authority special fund the sum of $132,568 for fiscal year 2002-2003 to be
deposited into the public land trust proceeds trust fund and used to better the
conditions of native Hawaiians.

The sum appropriated shall be expended by the department of business,
economic development, and tourism for the purposes of this Act.

SECTION 9. There is appropriated out of the Hawaii community develop-
ment revolving fund the sum of $945 for fiscal year 2002-2003 to be deposited into
the public land trust proceeds trust fund and used to better the conditions of native
Hawaiians.

The sum appropriated shall be expended by the department of business,
economic development, and tourism for the purposes of this Act.

SECTION 10. There is appropriated out of the boating special fund the sum
of $975,801 for fiscal year 2002-2003 to be deposited into the public land trust
proceeds trust fund and used to better the conditions of native Hawaiians.

The sum appropriated shall be expended by the department of land and
natural resources for the purposes of this Act.

SECTION 11. There is appropriated out of the special land and development
fund the sum of $157,322 for fiscal year 2002-2003 to be deposited into the public
land trust proceeds trust fund and used to better the conditions of native Hawaiians.

The sum appropriated shall be expended by the department of land and
natural resources for the purposes of this Act.

SECTION 12. There is appropriated out of the state parks special fund the
sum of $455,422 for fiscal year 2002-2003 to be deposited into the public land trust
proceeds trust fund and used to better the conditions of native Hawaiians.

The sum appropriated shall be expended by the department of land and
natural resources for the purposes of this Act.

SECTION 13. There is appropriated out of the harbor special fund the sum of

$5,509,560 for fiscal year 2002-2003 to be deposited into the public land trust
proceeds trust fund and used to better the conditions of native Hawaiians.
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The sum appropriated shall be expended by the department of transportation
for the purposes of this Act.

SECTION 14. There is appropriated out of the beach restoration special fund
the sum of $28,068 for fiscal year 2002-2003 to be deposited into the public land
trust proceeds trust fund and used to better the conditions of native Hawaiians.

The sum appropriated shall be expended by the department of land and
natural resources for the purposes of this Act.

SECTION 15. There is appropriated out of the water resource management
fund the sum of $37,388 for fiscal year 2002-2003 to be deposited into the public
land trust proceeds trust fund and used to better the conditions of native Hawaiians.

The sum appropriated shall be expended by the department of land and
natural resources for the purposes of this Act.

SECTION 16. This Act shall take effect upon its approval.
(Approved April 23, 2003.)

ACT 35 S.B. NO. 843

A Bill for an Act Relating to Conservation of Aquatic Life, Wildlife, and Land
Plants.

Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The legislature finds that amendments to Hawaii’s endangered
species law are needed to bring state law closer into conformity with current federal
regulations regarding habitat conservation plans and safe harbor agreements, and to
provide checks and balances to ensure the protection of Hawaii’s endangered and
threatened species. Hawaii, home to over three hundred endangered and threatened
species, has the distinction of being the ‘endangered species capital of the world™”.
The State and its citizens have a shared responsibility to ensure the survival and
protection of our endangered and threatened plants and animals. Once an endan-
gered species is pushed to extinction, it represents an irreparable loss to both
Hawaii’s natural heritage and the earth’s biodiversity.

In 1997, the legislature amended chapter 195D, Hawaii Revised Statutes
(conservation of aquatic life, wildlife, and land plants), to provide private land-
owners with incentives to promote the conservation and recovery of threatened and
endangered species and their habitats. The amendments allowed for the incidental
“‘taking’’ (i.e., killing, harming, wounding, and harassing) of Hawaii’s endangered
and threatened species through habitat conservation plans and safe harbor agree-
ments. At the time the amendments were enacted, individuals and organizations
involved in protecting our native flora and fauna expressed concerns that habitat
conservation plans or safe harbor agreements might lock the State into plans or
agreements allowing activities that, in the future, would push endangered and
threatened species to extinction, if not expressly conditioned to allow the modifica-
tion or revocation of the plans or agreements. It was feared that the 1997 amend-
ments placed the responsibility on the State rather than on the landowners who
benefit from incidental takings to carry out any mitigation measures based on new
circumstances or information to avoid species extinction.

The legislature further finds that, since 1997, the United States Fish and
Wildlife Service substantially revised its policy on habitat conservation plans and
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safe harbor agreements and that the federal regulations now provide for incidental
take permits to be revoked if continuing the authorized activity would appreciably
reduce the likelihood that any listed species will survive and recover. Now, in the
rare instance in which a habitat conservation plan or safe harbor agreement threatens
to push an imperiled species to extinction, the federal government retains the
authority to revoke the incidental take permit allowing that activity to continue.

The legislature further finds that it is appropriate to allow state and county
agencies to enter into habitat conservation plans and safe harbor agreements only if
certain checks and balances are in place, since those agencies have public trust
responsibilities and affirmative mandates to promote species conservation.

The purpose of this Act is to: :

(D

)]

Bring Hawaii’s endangered species law closer into conformity with
current federal regulations regarding habitat conservation plans and
safe harbor agreements; and

Provide appropriate checks and balances to the habitat conservation
plan and safe harbor agreement process to ensure that these incentives
actually promote the conservation of threatened and endangered spe-
cies and prevent the intentional or unintentional actions of landowners,
public or private, from either pushing species to extinction or prevent-
ing their recovery.

SECTION 2. Chapter 195D, Hawaii Revised Statutes, is amended by adding
a new section to be appropriately designated and to read as follows:

€¢§195D- Citizen suits. (a) Except as provided in subsection (b), any
person, acting as a private attorney general, may a commence civil suit on the
person’s behalf:

(D

@

Against any state or county agency or instrumentality that is alleged to
be in violation of the terms of, or fail to fulfill the obligations imposed
and agreed to under any habitat conservation plan or safe harbor
agreement and accompanying license for public lands as authorized
under sections 195D-21 and 195D-22; or

Against the department or board, where there is alleged a failure of the
department or board to perform any act or duty required under a habitat
conservation plan or safe harbor agreement and accompanying license
issued for public lands.

(b) The circuit courts shall have jurisdiction to enforce this section or to order
the department or board to perform any act or duty required under this section,
provided that:

)

@)

No action may be commenced under subsection (a)(1) less than sixty
days after written notice of the alleged violation has been given to the
department, and to the state or county agency or instrumentality alleged
to be in violation of this section, except that the action may be brought
immediately after the notification in the case of an emergency posing a
significant risk to the well-being of any species of fish, wildlife, or
plant; and

No action may be commenced under subsection (a)(2) less than sixty
days after written notice of the alleged violation has been given to the
department, except that the action may be brought immediately after
the notification in the case of an emergency posing a significant risk to
the well-being of any species of fish or wildlife, or plant.

(c) Any suit brought pursuant to this section may be brought in the judicial
circuit where the alleged violation occurred or is occurring. In any suit brought
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pursuant to this section, where the State is not a party, the attorney general, at the
request of the department, may intervene on behalf of the State as-a matter of right.

(d) The injunctive relief provided by this section shall not restrict any right
that any person or class of persons may have under any other law, including common
law, to seek enforcement of any standard or limitation or to seek any other relief,
including relief against any instrumentality or agency of the State.”’

SECTION 3. Section 195D-2, Hawaii Revised Statutes, is amended as
follows: ,

1. By adding two new definitions to be appropriately inserted and to read as
follows:

“<Private lands’’ mhean lands that are not ‘‘public lands,”” as defined in this
section.

“‘Public lands’’> means lands owned by the federal government, the State, or
a county, or lands owned by any political subdivision of the federal government, the
State, or a county.”’

2. By amending the definition of ‘‘landowner’’ to read as follows:
‘““‘Landowner’’ means [ i i in-pri

A = d

: 5 : > : -] an owner of
land or any estate or interest in that land when acting with the consent
of the fee owner. In the case of government-owned lands, the consent
shall be required of any government department or agency to which
management or control of that land has been assigned.””

SECTION 4. Section 195D-21, Hawaii Revised Statutes, is amended as
follows:

1. By amending subsection (b) to read:

““(b) Except as otherwise provided by law, the board, upon recommendation
from the department, in cooperation with other state, federal, county, or private
organizations and landowners, after a public hearing on the island affected, and upon
an affirmative vote of not less than two-thirds of its authorized membership, may
enter into a habitat conservation plan, if it determines that [the]:

(1) The plan will further the purposes of this chapter by protecting, main-
taining, restoring, or enhancing identified ecosystems, natural commu-
nities, or habitat types upon which endangered, threatened, proposed,
or candidate species depend within the area covered by the plan; [that
the]

(2) The plan will increase the likelihood of recovery of the endangered or
threatened species that are the focus of the plan; and [that-the]

(3) The plan satisfies all the requirements of this chapter.

In the event the board votes to enter into a habitat conservation plan for which the
majority of the endangered species recovery committee recommended disapproval,
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the board may not enter into the habitat conservation plan unless the plan is

approved by a two-thirds majority vote of both houses of the legislature. Habitat

conservation plans may allow conservation rental agreements, habitat banking, and
direct payments. Any habitat conservation plan approved pursuant to this section
shall be based on the best available scientific and other reliable data available at the
time the plan is approved.

Each habitat conservation plan shall:

6]

)

3

“4)

&)

©)

(M

®

Identify the geographic area encompassed by the plan; the ecosystems,
natural communities, or habitat types within the plan area that are the
focus of the plan; and the endangered, threatened, proposed, and candi-
date species known or reasonably expected to be present in those
ecosystems, natural communities, or habitat types in the plan area;
Describe the activities contemplated to be undertaken within the plan
area with sufficient detail to allow the department to evaluate the
impact of the activities on the particular ecosystems, natural communi-
ties, or habitat types within the plan area that are the focus of the plan;
Identify the steps that will be taken to minimize and mitigate all
negative impacts, including without limitation the impact of any autho-
rized incidental take, with consideration of the full range of the species
on the island so that cumulative impacts associated with the take can be
adequately assessed; and the funding that will be available to imple-
ment those steps;

Identify those measures or actions to be undertaken to protect, main-
tain, restore, or enhance the ecosystems, natural communities, or habi-
tat types within the plan area; a schedule for implementation of the
measures or actions; and an adequate funding source to ensure that the
actions or measures, including monitoring, are undertaken in accord-
ance with the schedule;

Be consistent with the goals and objectives of any approved recovery
plan for any endangered species or threatened species known or reason-
ably expected to occur in the ecosystems, natural communities, or
habitat types in the plan area;

Provide reasonable certainty that the ecosystems, natural communities,
or habitat types will be maintained in the plan area, throughout the life
of the plan, in sufficient quality, distribution, and extent to support
within the plan area those species typically associated with the ecosys-
tems, natural communities, or habitat types, including any endangered,
threatened, proposed, and candidate species known or reasonably ex-
pected to be present in the ecosystems, natural communities, or habitat
types within the plan area;

Contain objective, measurable goals, the achievement of which will
contribute significantly to the protection, maintenance, restoration, or
enhancement of the ecosystems, natural communities, or habitat types;
time frames within which the goals are to be achieved; provisions for
monitoring (such as field sampling techniques), including periodic
monitoring by representatives of the department or the endangered
species recovery committee, or both; and provisions for evaluating
progress in achieving the goals quantitatively and qualitatively; and
Provide for an adaptive management strategy that specifies the actions
to be taken periodically if the plan is not achieving its goals.”

2. By amending subsection (d) to read:

*‘(d) Notwithstanding any other law to the contrary, the board shall suspend
or revoke the approval of any habitat conservation plan approved under this section
if the board determines that:
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(1) Any parties to the plan, or their successors, have breached their obliga-
tions under the plan or under any agreement implementing the plan and
have failed to cure the breach in a timely manner, and the effect of the
breach is to diminish the likelihood that the plan will achieve its goals
within the time frames or in the manner set forth in the plan; [eF]

(2) The plan no longer has the funding source specified in subsection (a) or
another sufficient funding source to ensure the measures or actions
specified in subsection (b) are undertaken in accordance with this
section[:]; or

(3) Continuation of the permitted activity would appreciably reduce the
likelihood of survival or recovery of any threatened or endangered
species in the wild.””

SECTION 5. Section 195D-22, Hawaii Revised Statutes, is amended by
amending subsections (a), (b), and (c) to read as follows:

““(a) To encourage landowners to voluntarily engage in efforts that benefit
endangered, threatened, proposed, and candidate species, except as otherwise pro-
vided by law, the board, upon approval by not less than two-thirds of the board’s
authorized membership, after a public hearing on the island affected, may enter into
a safe harbor agreement with one or more landowners to create, restore, or improve
habitats or to maintain currently unoccupied habitats that threatened or endangered
species can be reasonably expected to use, if the board determines that the cumula-
tive activities, if any, contemplated to be undertaken within the areas covered by the
agreement are environmentally beneficial. In the event the board votes to enter into a
safe harbor agreement for which the majority of the endangered species recovery
committee recommended disapproval, the board may not enter into the safe harbor
agreement unless the agreement is approved by a two-thirds majority vote of both
houses of the legislature. The board shall notify the public of the proposed safe
harbor agreement through the periodic bulletin of the office of environmental quality
control and make the proposed agreement available for public review and comment
not less than sixty days prior to approval.

(b) A safe harbor agreement may authorize the take of an endangered,
threatened, proposed, or candidate species incidental to an otherwise lawful activity
in or affecting the created, restored, maintained, or improved habitat; provided that
based on the best scientific and other reliable data available at the time the safe
harbor agreement is approved, if these data are applicable:

(1) The take would not jeopardize the continued ex1stence of any endan—

gered, threatened, proposed, or candidate species;

(2) The take would not reduce the population of endangered, threatened
proposed, or candidate species below the number found on the property
prior to entering into the agreement;

(3) The agreement proposes to create, restore, maintain, or improve signifi-
cant amounts of habitat for a minimum of five years[3;] for private lands
and for a minimum of fifteen years for public lands;

(4) There is adequate funding for the agreement and the source of that
funding is identified;

(5) The safe harbor agreement increases the likelihood that the endangered

: or threatened species for which a take is authorized will recover;

(6) Any take authorized pursuant to this subsection shall occur only in the
habitat created, restored, maintained, or improved; and

(7) The cumulative impact of the activity, which is permitted and facili-
tated by the take, provides net environmental benefits.
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(c) Notwithstanding any other law to the contrary, the board shall suspend or
rescind any safe harbor agreement approved under this section if the board deter-

mines that:

)

2

3)

Any parties to the safe harbor agreement, or their successors, have
breached their obligations under the safe harbor agreement or under
any other agreement implementing the safe harbor agreement and have
failed to cure the breach in a timely manner, and the effect of the breach
is to diminish the likelihood that the agreement will achieve its goals
within the time frames or in the manner set forth in the agreement; [e#]
To the extent that funding is or will be required, the funding source
specified in subsection (b) no longer exists and is not replaced by
another sufficient funding source to ensure that the measures or actions
specified in subsection (b) are undertaken in accordance with this
section[-]; or

Continuation of the permitted activity would appreciably reduce the
likelihood of survival or recovery of any threatened or endangered
species in the wild.”’

SECTION 6. Section 195D-24, Hawaii Revised Statutes, is amended to read

as follows:

“[£1§195D-24(]] Confidentiality. All information submitted to the board by
a landowner pursuant to section 195D-21 or 195D-22, in the course of preparing a
habitat conservation plan or safe harbor agreement[;] for private lands, respectively,
shall be kept confidential until notice of the proposed plan or agreement is published
in the periodic bulletins of the office of environmental quality control. [The] For

habitat conservation plans or safe harbor agreements for private lands, the precise
location of any threatened or endangered species may remain confidential.’’

SECTION 7. Section 195D-25, Hawaii Revised Statutes, is amended by
amending subsection (b) to read as follows:
*‘(b) The endangered species recovery committee shall:

(D

2

3

)
®

Review all applications and proposals for habitat conservation plans,
safe harbor agreements, and incidental take licenses and make recom-
mendations, based on a full review of the best available scientific and
other reliable data and at least one site visit to each property that is the
subject of the proposed action, and in consideration of the cumulative
impacts of the proposed action on the recovery potential of the endan-
gered, threatened, proposed, or candidate species, to the department
and the board as to whether or not they should be approved, amended,
or rejected;

Review all habitat conservation plans, safe harbor agreements, and
incidental take licenses on an annual basis to ensure compliance with
agreed to activities and, on the basis of any available monitoring
reports, and scientific and other reliable data, make recommendations
for any necessary changes;

Consider and recommend appropriate incentives to encourage land-
owners to voluntarily engage in efforts that restore and conserve
endangered, threatened, proposed, and candidate species;

Perform such other duties as provided in this chapter;

Consult with persons possessing expertise in such areas as the commit-
tee may deem appropriate and necessary in the course of exercising its
duties; and
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(6) Not conduct more than one site visit per year to each property[:] that is
the subject of a habitat conservation plan or safe harbor agreement.”

SECTION 8. This Act does not affect rights and duties that matured,
penalties that were incurred, and proceedings that were begun, before its effective
date.

SECTION 9. Statutory material to be repealed is bracketed and stricken.
New statutory material is underscored.

SECTION 10. This Act shall take effect upon its approval.
(Approved April 28, 2003.)

Note
1. Edited pursuant to HRS §23G-16.5.

ACT 36 H.B. NO. 78

A Bill for an Act Relating to the Housing and Community Development Corporation
of Hawaii.

Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The purpose of this Act is to authorize the housing and
community development corporation of Hawaii to establish and maintain special
fund accounts outside of the state treasury. The establishment and management of
fund accounts that are separate from the state treasury is necessary for the efficient
administration of federal housing programs, including federal low-rent public hous-
ing, section 8 housing choice vouchers, emergency shelter grants, and housing for
persons with AIDS.

The Hawaii housing authority was created in 1935. At the time, the agency
was authorized to establish special funds that were outside of the state treasury. This
authority -continued until the Hawaii housing authority was consolidated with the
housing finance and development corporation in 1997.

SECTION 2. Chapter 201G, Hawaii Revised Statutes, is amended by adding
to part I a new section to be appropriately designated and to read as follows:

€¢§201G- Federal funds outside of state treasury. Notwithstanding
chapter 38, the corporation may establish and manage federal funds outside of the
state treasury to be used for federal housing programs. The corporation shall invest
such funds in permitted investments in accordance with chapter 36.”

SECTION 3. New statutory material is underscored.'

SECTION 4. This Act shall take effect upon its approval.
(Approved April 30, 2003.)

Note
1. Edited pursuant to HRS §23G-16.5.
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ACT 37 H.B. NO. 754

A Bill for an Act Relating to Elections by Mail.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Chapter 11, Hawaii Revised Statutes, is amended by adding a
new section to part IX to be appropriately designated and to read as follows:

“§11- Federal, state, and county elections by mail. (a) Any federal,
state, or county election held other than on the date of a regularly scheduled primary
or general election may be conducted by mail.

(b) The chief election officer shall determine whether a federal or state
election, other than a regularly scheduled primary or general election, may be
conducted by mail or at polling places.

(c) The county clerk shall determine whether a county election, held other
than on the date of a regularly scheduled primary or general election, may be
conducted by mail or at polling places. An election by mail in the county shall be
under the supervision of the county clerk.

(d) The chief election officer shall adopt rules pursuant to chapter 91 to
provide for uniformity in the conduct of federal, state, and county elections by
mail.”’

SECTION 2. New statutory material is underscored.!

SECTION 3. This Act shall take effect upon its approval.
(Approved April 30, 2003.)

Note
1. Edited pursuant to HRS §23G-16.5.

ACT 38 H.B. NO. 772

A Bill for an Act Relating to Bonds.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 47-7, Hawaii Revised Statutes, is amended by amend-

ing subsection (b) to read as follows:

*“(b) Unless the governing body shall itself perform the actions, the director

of finance shall[:] determine:

(1) [Determine—the] The date, denomination or denominations, interest
payment dates, maturity date or dates, place or places of payment,
registration privileges and place or places of registration, redemption
price or prices and time or times and terms and conditions and method
of redemption;

(2) The rights of the holder to tender for purchase and the price or prices
and time or times and terms and conditions upon which those rights
may be exercised;

(3) The rights to purchase and price or prices and the time or times and
terms and conditions upon which those rights may be exercised and the
purchase may be made; [and]
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(4) Whether to acquire such policies of insurance and enter into such
banking arrangements on such terms as the director of finance may
deem necessary or desirable in order to carry out the purposes of this
chapter, including, without limitation, credit or liquidity support facili-
ties and interest rate swaps, swaptions, interest rate floors or caps and
other similar contracts to hedge or reduce the amount or duration of
payment, rate, spread or similar risk or to reduce the cost of borrowing
when used in conjunction with the bonds; and

[(4)] (5) All other details of bonds issued under this chapter.

The principal of and interest and premium, if any, on all bonds issued under this
chapter shall be payable in any coin or currency of the United States of America
which at the time of payment is legal tender for public and private debts.”

SECTION 2. Statutory material to be repealed is bracketed and stricken.
New statutory material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved April 30, 2003.)

ACT 39 H.B. NO. 773

A Bill for an Act Relating to Bonds.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 49-4, Hawaii Revised Statutes, is amended by amend-
ing subsection (c) to read as follows:

*‘(c) The governing body shall determine the date, denomination or denomi-
nations, interest payment dates, maturity date or dates, place or places of payment,
registration privileges and place or places of registration, redemption price or prices
and time or times and terms and conditions and method of redemption, the rights of
the holder to tender for purchase and the price or prices and time or times and terms
and conditions upon which the rights might be exercised, the rights to purchase and
the price or prices and the time or times and terms and conditions upon which the
rights might be exercised and the purchase may be made, and all other details of
revenue bonds issued under this part. The governing body may also determine to
acquire such policies of insurance and enter into such banking arrangements on such
terms as the county may deem necessary or desirable in order to carry out the
purposes of this chapter, including, without limitation, credit and liguidity support
facilities and interest rate swaps, swaptions, interest rate floors or caps, and other
similar contracts to hedge or reduce the amount or duration of payment, rate, spread
or similar risk or to reduce the cost of borrowing when used in conjunction with the
bonds. A governing body may delegate the responsibility for any or all of the
aforesaid determinations, within limits prescribed by the governing body, to the
director of finance.”’

SECTION 2. New statutory material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved April 30, 2003.)
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ACT 40 S.B. NO. 363

A Bill for an Act Relating to Experimental Modernization Projects for County
Boards of Water Supply.

Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Chapter 78, Hawaii Revised Statutes, is amended by adding a
new section to be appropriately designated and to read as follows:

¢“§78-  County boards of water supply; experimental modernization
projects. It is the intent of this section to encourage and facilitate improvements in
the human resource programs of qualifying boards of water supply. With or without
the approval from the chief executive, the director of any qualifying board of water
supply may conduct experimental modernization projects to determine whether
specific changes in its human resource program would result in a more desirable
program for the jurisdiction.

Prior to the implementation of any experimental modernization project, the
director of any qualifying board of water supply shall:

(1) Develop a plan identifying:

(A) The purpose of the project;
(B) The methodology to be used,;
(C) The duration of the project;
(D) The criteria for evaluation of the project; and
(E) The cost of the project, if any; and
(2) Consult and negotiate with the exclusive representative if a modifica-
tion or waiver of any provision in a collective bargaining agreement,
including any new provision, is necessary to conduct the project.

The representative of the qualifying board of water supply and the exclusive
representative shall mutually agree in writing to any modification, waiver, or new
provision before the project is implemented.

While the board of water supply project is in progress, it shall not be limited
by state or local personnel laws and rules, but shall be in compliance with all equal
employment opportunity laws, laws prohibiting discrimination, and chapter 89."

For purposes of this section, ‘‘qualifying board of water supply’’ means any
county board of water supply serving a population of 500,000 or more persons.”’

SECTION 2. New statutory material is underscored.’

SECTION 3. This Act shall take effect upon its approval.
(Approved April 30, 2003.)

Note
1. Edited pursuant to HRS §23G-16.5.
ACT 41 S.B. NO. 1139

A Bill for an Act Relating to Family Court.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 607-5.6, Hawaii Revised Statutes, is amended to read
as follows:
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“[£1§607-5.6[}] Surcharge for parent education for separating parties
i :] in matrimonial actions, where either party has a minor child
and for parties in parentage actions; special fund. (a) In addition to the fees
prescribed under section 607-5 for a matrimonial action [under—seetion—607-5;]
where either party has a minor child, or a family court proceeding under chapter 584,
the court shall collect a surcharge of [$35] $50 at the time of filing the initial
complaint or petition. In cases where the surcharge has been initially waived, the
court may collect the surcharge subsequent to the filing with such surcharge to be
assessed from either party or apportioned between both parties.
(b) No surcharge shall be assessed:
(1) Against any party who has received [a] an initial waiver of filing fees
[s], except that the court may subsequently determine that a party has
the financial ability to pay the surcharge; or
(2) Against any party proceeding on behalf of the State or any of the
various counties[;-oF
@ .

[€¢3] (c) Surcharges subject to this section shall be limited to one [payment
surcharge per case. -

[€e)] (d) There is established within the state treasury the parent education
special fund into which shall be deposited revenues assessed under subsection (a),
interest and investment earnings, grants, donations, and contributions from private
or public sources. The fund shall be administered by the judiciary, subject to the
conditions specified in subsection [€)] (e).

[€)] () The special fund shall be used solely for expenditures related to
providing education on all islands for separating parents in matrimonial actions and
parties in parentage actions and their minor children. Revenues deposited into the
special fund may be used for existing or enhanced parent education programs
administered by the judiciary, or for grants or purchases of service pursuant to
chapter [42D:] 42F. All appropriations or authorizations from the special fund shall
be expended by the judiciary.

[(2)] (f) The judiciary shall submit an annual financial report to the legisla-
ture, prior to the convening of each regular session, which shall include an account-
ing of all deposits and expenditures from the fund.”

SECTION 2. Statutory material to be repealed is bracketed and stricken.
New statutory material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved April 30, 2003.)

ACT 42 S.B. NO. 1154

A Bill for an Act Relating to the Office of Hawaiian Affairs.

Be It Enacted by the Legislature of the State of Hawaii:
SECTION 1. In 1989, the legislature adopted Senate Concurrent Resolution
No. 106, S.D. 1, which called for the creation of a task force to examine the

provision of services to Hawaiians. This task force, composed of eighteen public and
private sector groups, was established and named the Hui ‘Imi task force for
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Hawaiian services. Its defined purpose was to make findings and recommendations
concerning the coordination of public and private services available to Hawaiians in
the areas of education, economic development, housing, employment, medicine,
law, cultural issues, and social service issues.

The task force produced a two-volume report entitled, The Hui ‘Imi Task
Force for Hawaiian Services, volume I and volume II, in accordance with the
directive of the concurrent resolution. The report contained findings and thirty-nine
recommendations and was distributed to all legislators in 1991, at which time the
formal legislative authorization of the task force ended.

The members of the task force have continued to work together informally to
address a variety of issues relating to the delivery of social services to native
Hawaiians. In 1997, the legislature passed Act 376, which formally temporarily
reauthorized the task force as the ‘““Hui ‘Imi advisory council’’.

The legislature finds that the work of the Hui ‘Imi advisory council remains a
valuable resource to the State and the native Hawaiian community, by serving as a
forum in which ideas and concerns relating to human services issues important to
Hawaiians may be expressed and shared among the public and private agencies
involved in the delivery of those services to the native Hawaiian community.
Accordingly, the purpose of this Act is to make the Hui ‘Imi advisory council
permanent and place it within the office of Hawaiian affairs for administrative
purposes only.

SECTION 2. Chapter 10, Hawaii Revised Statutes, is amended by adding a
new section to be appropriately designated and to read as follows:

¢“§10- Hui ‘Imi advisory council. (a) There is established a Hui ‘Imi
advisory council, to be placed within the office of Hawaiian affairs for administra-
tive purposes only. The advisory council shall consist of representatives from the
following:

(1) Office of Hawaiian affairs;

(2) Department of education;

(3) Department of Hawaiian home lands;

(4) Department of health;

(5) Department of human services;

(6) Department of business, economic development, and tourism;

(7) Department of land and natural resources;

(8) University of Hawaii;

(9) House of representatives standing committee with primary jurisdiction

over Hawaiian affairs;

(10) Senate standing committee with primary jurisdiction over Hawaiian
affairs;

(11) Alu Like, Inc.;

(12) The Association of Hawaiian Civic Clubs;

(13) E Ola Mau;

(14) The Kamehameha Schools;

(15) The Lunalilo Home;

(16) The Native Hawaiian Culture and Arts Program of the Bernice Pauahi
Bishop Museum;

(17) The Native Hawaiian Legal Corporation;

(18) Papa Ola Lokahi;

(19) The Queen Lili‘uokalani Children’s Center;

(20) Council for Native Hawaiian Advancement; and

(21) Any other agency, organization, or entity that expresses interest to
participate in fulfilling the advisory council’s mandate.
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The advisory council shall make a good faith effort to include as members
other public and private agencies, organizations, or entities that express interest in
fulfilling the advisory council’s mandate.

(b) Each member shall be appointed by the director or other chief executive
of the member’s organization within forty-five days following the effective date of
this Act. The advisory council members shall select a chairperson and establish
procedural rules for its internal administration. The rules shall be exempt from the
public notice and hearing provisions of chapter 91. Administrative expenses of the
advisory council, such as photocopying, postage, stationery, and office supplies
incidental to the performance of members’ duties may be reimbursed out of appro-
priations made to the advisory council, but members of the advisory council shall
otherwise serve without compensation and without reimbursement for travel ex-
penses.

(c) The Hui ‘Imi advisory council shall:

(1) Serve as a liaison between public and private entities serving the
Hawaiian community in the planning and development of collaborative
public and private endeavors;

(2) Investigate the issues described in the Hui ‘Imi task force report
volumes I and II and such other issues affecting Hawaiians as the
advisory council shall designate; and

(3) Submit a report of its findings and recommendations, which report
shall include an action plan for the implementation of the Hui ‘Imi task
force report volumes I and II, with a view toward incorporating the
action plan into the state general plan. The report shall be submitted to
the governor and the legislature no later than twenty days prior to the
convening of the regular session of 2005.”

SECTION 3. Act 376, Session Laws of Hawaii 1997, is repealed.
SECTION 4. New statutory material is underscored."

SECTION 5. This Act shall take effect on July 1, 2003.
(Approved April 30, 2003.)

Note
1. Edited pursuant to HRS §23G-16.5.

ACT 43 S.B. NO. 1413

A Bill for an Act Relating to Kikala-Keokea.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 171-19.5, Hawaii Revised Statutes, is amended by
amending subsection (c) to read as follows:

““(c) Upon fulfillment of the purposes of this section, any unexpended or
unencumbered funds appropriated by the legislature or remaining in the infrastruc-
ture development fund as of the close of business on [June-30;] December 31, 2004,
shall not lapse into that fund or to the credit of the general fund, but shall be
transferred to the credit of the Kikala-Keokea housing revolving fund established in
section 201G-170.5 as of that date; provided that any unexpended or unencumbered
moneys that were provided by the office of Hawaiian affairs and deposited into the
infrastructure development fund for the purpose of infrastructure development shall
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be refunded to the office of Hawaiian affairs upon the completion of the fund’s
intended purpose. No funds shall be transferred until all funding commitments
entered into by the department of land and natural resources to complete the design
and construction of infrastructure improvements have been executed.”’

SECTION 2. Act 144, Session Laws of Hawaii 2001, as amended by Act
112, Session Laws of Hawaii 2002, is amended by amending section 5A to read as
follows:

“‘SECTION 5A. Any unexpended or unencumbered balances of the appro-
priation made by section 5 of this Act to be expended in fiscal year 2001-2002, shall
not lapse at the end of fiscal year 2001-2002; and the authorization to expend the
appropriation shall be extended to [Fane-30,-2003;] December 31, 2004; provided
that any unexpended or unencumbered balances of the appropriation under section 5
of this Act remaining at the close of business on [#anre-30;] December 31, 2004, shall
be transferred to the credit of the Kikala-Keokea housing revolving fund pursuant to
section 171-19.5, Hawaii Revised Statutes.”’

SECTION 3. Statutory material to be repealed is bracketed and stricken.
New statutory material is underscored.

SECTION 4. This Act shall take effect on June 29, 2003.
(Approved April 30, 2003.)

ACT 44 H.B. NO. 389

A Bill for an Act Relating to Family Leave.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The legislature finds that existing law does not require an
employer to permit an employee to use sick leave to attend to the illness of a child,
parent, spouse, or reciprocal beneficiary.

The purpose of this Act is to require an employer who provides sick leave for
employees, including the State and its political subdivisions, to permit employees to
use any accrued and available sick leave above the amount required under the
temporary disability insurance law for family leave purposes.

The legislature intends that this Act not be construed to:

(1) Allow an employer to deny an employee the right to use sick leave,
discharge, or threaten to discharge, demote, suspend, or in any manner
discriminate against an employee for exercising the employee’s right to
use sick leave to attend to a child, parent, spouse, or reciprocal
beneficiary with a serious health condition; nor

(2) Require an employer, including the State, any of its political subdivi-
sions, and any instrumentality of the State or its political subdivisions,
to diminish an employee’s accrued and available sick leave below the
amount required under the temporary disability insurance law.

SECTION 2. Section 398-1, Hawaii Revised Statutes, is amended as follows:
1. By adding the definition of ‘sick leave’’ to read:
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«e<<Sick leave’’ means accrued increments of compensated leave provided
by an emplover to an employee for use by the employee for any of the following
reasons: ’

(1) The employee is physically or mentally unable to perform the em-
ployee’s duties due to illness, injury, or a medical condition of the
employee; ‘

(2) The absence is for the purpose of obtaining professional diagnosis or
treatment for a medical condition of the employee; or

(3) . The absence is for other medical reasons of the employee, such as
pregnancy or obtaining a physical examination.

‘Sick leave’’ shall not include any benefit provided under an employee welfare
benefit plan subject to the federal Employee Retirement Income Security Act of
1974 and shall not include any insurance benefit, workers’ compensation benefit,
unemployment compensation disability benefit, temporary disability insurance ben-
efit, or benefit not payable from the employer.’’

2. By amending the definition of ‘‘employer’’ to read:

‘“““Employer’” means any individual or organization, including the State,
any of its political subdivisions, any instrumentality of the State or its political
subdivisions, any partnership, association, trust, estate, joint stock company, insur-
ance company, or corporation, whether domestic or foreign, or receiver or trustee in
bankruptcy, or the legal representative of a deceased person, who employs one
hundred or more employees for each working day during each of twenty or more
calendar weeks in the current or preceding calendar year.”

SECTION 3. Section 398-4, Hawaii Revised Statutes, is amended to read as
follows:

€¢§398-4 Unpaid leave permitted; relationship to paid leave[:]; sick
leave. (a) Pursuant to section 398-3, an employee shall be entitled to four weeks of
family leave. The family leave shall consist of unpaid leave, paid leave, or a
combination of paid and unpaid leave. If an employer provides paid family leave for
fewer than four weeks, the additional period of leave added to attain the four-week
total may be unpaid. ’

(b) [An] Except as otherwise provided in subsection (c), an employee or
employer may elect to substitute any of the employee’s accrued paid leaves [sueh-as
siek], including but not limited to vacation, personal, or family leave for any part of
the four-week period in subsection (a)[+-provided-thatan-employer or employee-may

(c) An employer who provides sick leave for employees shall permit an
employee to use the employee’s accrued and available sick leave for purposes of this
chapter; provided that an employee shall not use more than ten days per year for this
purpose unless an express provision of a valid collective bargaining agreement
authorizes the use of more than ten days of sick leave for family leave purposes.
Nothing in this section shall require an employer to diminish an employee’s accrued
and available sick leave below the amount required pursuant to section 392-41.”

SECTION 4. If any provision of this Act, or the application thereof to any
person or circumstance is held invalid, the invalidity shall not affect other provisions
or applications of the Act which can be given effect without the invalid provision or
application, and to this end the provisions of this Act are severable.
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SECTION 5. Statutory material to be repealed is bracketed and stricken.
New statutory material is underscored.

SECTION 6. This Act shall take effect on July 1, 2003.

Note

(Became law on April 30, 2003, without the Governor’s signature, pursuant to Art. III, §16,
State Constitution.)

ACT 45 S.B. NO. 88

A Bill for an Act Relating to Motor Vehicles Owned by Military Personnel.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 476-26, Hawaii Revised Statutes, is amended to read as
follows:

‘§476-26 Removal; member of armed forces. Notwithstanding the provi-
sions of section 476-25, a member of the armed forces of the United States on active
duty who is a buyer of a motor vehicle under a contract, without the consent of the
seller, may remove the motor vehicle from the island in which the motor vehicle was
first kept for use by the buyer after sale if the buyer was a member of the armed
forces of the United States on active duty at the time of execution of the contract and
if such buyer has been reassigned to a different county, state, or country by
competent government orders, unless the seller and buyer execute an agreement,
separate and apart from the contract in respect of which it applies, stating that the
motor vehicle may not be removed or stating the terms and conditions under which it
may be removed. Notwithstanding the provisions of section 286-57, a member of the
armed forces of the United States under contract with an out-of-state dealer or
financial institution identified as the lien holder of record on a vehicle registration
or vehicle title may remove said vehicle from the State without the consent of the
seller.”’

SECTION 2. New statutory material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved May 5, 2003.)

ACT 46 S.B. NO. 1405

A Bill for an Act Relating to Commercial Driver Licensing.

Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 286-236, Hawaii Revised Statutes, is amended by
amending subsection (a) to read as follows:

‘‘(a) No person shall be issued a commercial driver’s license unless that
person meets the qualification standards of 49 Code of Federal Regulations, Part
391, Subparts B and E, has passed a knowledge and driving skills test for driving a
commercial motor vehicle which complies with- minimum federal standards estab-
lished by federal regulation enumerated in 49 Code of Federal Regulations, Part 383,
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Subparts G and H, is domiciled in this State as defined in 49 Code of Federal
Regulations Part 383.5, and has satisfied all other requirements of the Commercial
Motor Vehicle Safety Act (CMVSA) of 1986 (Title XTI, Public Law 99-570) in
addition to other requirements imposed by state law or federal regulation. The tests
shall be prescribed by the director and administered by the respective county
examiner of drivers. A person who is not physically qualified to drive under 49 Code
of Federal Regulations §391.41(b)(1) or (2) and who is otherwise qualified to drive a
motor vehicle may be granted an intrastate waiver by the director. The process for
granting intrastate waivers shall be the same as that for interstate waivers in 49 Code
of Federal Regulations, Part 391.49, except that the intrastate waiver requests shall
be submitted to the director.”’

SECTION 2. Section 286-238, Hawaii Revised Statutes, is amended by

amending subsection (a) to read as follows:

‘“(a) The application for a commercial driver’s license or commercial

driver’s instruction permit shall include the following with respect to the applicant:

(1) The full name and current mailing, residential, and business addresses;

(2) A physical description including sex and height;

(3) Date of birth;

(4) Social security number;

(5) Signature;

(6) Color photograph;

(7) Certifications including those required by 49 Code of Federal Regula-
tions, §383.71(a), except that this certification applies to both intrastate
and interstate drivers; and _

(8) Any other information required by section 286-111.

The applicant shall produce proof of residency to show the applicant’s state of
domicile as defined in 49 Code of Federal Regulations Part 383.5.”

SECTION 3. New statutory material is underscored.

SECTION 4. This Act shall take effect on August 1, 2003.
(Approved May 5, 2003.)

ACT 47 S.B. NO. 538

A Bill for an Act Relating to the Agribusiness Development Corporation.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 171-2, Hawaii Revised Statutes, is amended to read as
follows:

¢¢§171-2 Definition of public lands. ‘‘Public lands’’ means all lands or
interest therein in the State classed as government or crown lands previous to August
15, 1895, or acquired or reserved by the government upon or subsequent to that date
by purchase, exchange, escheat, or the exercise of the right of eminent domain, or in
any other manner; including submerged lands, and lands beneath tidal waters which
are suitable for reclamation, together with reclaimed lands which have been given
the status of public lands under this chapter, except:

(1) Lands designated in section 203 of the Hawaiian Homes Commission

Act, 1920, as amended;
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(2) Lands set aside pursuant to law for the use of the United States;

(3) Lands being used for roads and streets;

(4) Lands to which the United States relinquished the absolute fee and
ownership under section 91 of the Hawaiian Organic Act prior to the
admission of Hawaii as a state of the United States unless subsequently
placed under the control of the board of land and natural resources and
given the status of public lands in accordance with the State Constitution,
the Hawaiian Homes Commission Act, 1920, as amended, or other laws;

(5) Lands to which the University of Hawaii holds title;

(6) Lands to which the housing and community development corporation
of Hawaii in its corporate capacity holds title;

(7) Lands to which the Hawaii community development authority in its
corporate capacity holds title;

(8) Lands to which the department of agriculture holds title by way of
foreclosure, voluntary surrender, or otherwise, to recover moneys
loaned or to recover debts otherwise owed the department under
chapter 167;

(9 Lands which are set aside by the governor to the Aloha Tower develop-
ment corporation; lands leased to the Aloha Tower development corpo-
ration by any department or agency of the State; or lands to which the
Aloha Tower development corporation holds title in its corporate
capacity; and

(10) Lands which are set aside by the governor to the agribusiness development
. corporation; lands leased to the agribusiness development corporation by
any department or agency of the State; or lands to which the agribusi-

ness development corporation in its corporate capacity holds title.”

SECTION 2. New statutory material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved May 7, 2003.)

ACT 48 S.B. NO. 1107

A Bill for an Act Relating to Chapter 711, Hawaii Revised Statutes.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 711-1100, Hawaii Revised Statutes, is amended to read
as follows:

¢¢§711-1100 Definitions [ i i ]. In this chapter, unless a
different meaning is plainly [is] required[:], or the definition is otherwise limited by
this section:

““‘Animal’’ includes every living creature, except a human being.

“Cruelty’’, ““torture’” or “‘torment’’ includes every act, omission, or neglect
whereby unjustifiable physical pain, suffering, or death is caused or permitted.

“‘Facsimile’” means a document produced by a receiver of signals transmit-
ted over telecommunication lines, after translating the signals, to produce a duplicate
of an original document.

‘‘Necessary sustenance’” means care sufficient to preserve the health and
well-being of a pet animal, except for emergencies or circumstances beyond the
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reasonable control of the owner or caretaker of the pet animal, and includes but is not
limited to the following requirements: '

(1) Food of sufficient quantity and quality to allow for normal growth or

maintenance of body weight;

(2) Open or adequate access to water in sufficient quantity and quality to

satisfy the animal’s needs;

(3) Access to protection from wind, rain, or sun; and

(4) An area of confinement that has adequate space necessary for the health

of the animal and is kept reasonably clean and free from excess waste
or other contaminants that could affect the animal’s health.

““Obstructs’’ means renders impassable without unreasonable inconvenience
or hazard.

“‘Pet animal’’ means a dog, cat, rabbit, guinea pig, domestic rat or mouse, or
caged birds (passeriformes, piciformes, and psittaciformes only).

““Private place’” means a place where one may reasonably expect to be safe
from casual or hostile intrusion or surveillance, but does not include a place to which
the public or a substantial group thereof has access.

“‘Public’> means affecting or likely to affect a substantial humber of persons.

““Public place’’ means a place to which the public or a substantial group of
persons has access and includes highways, transportation facilities, schools, places
of amusement or business, parks, playgrounds, prisons, and hallways, lobbies, and
other portions of apartment houses and hotels not constituting rooms or apartments
designed for actual residence.

‘‘Record,’’ for the purposes of sections 711-1110.9 and 711.1111, means to
videotape, film, photograph, or archive electronically.’’

SECTION 2. Section 711-1101, Hawaii Revised Statutes, is amended by
amending subsection (1) to read as follows:

(1) A person commits the offense of disorderly conduct if, with intent to
cause physical inconvenience or alarm by a member or members of the public, or
recklessly creating a risk thereof, the person:

(a) Engages in fighting or threatening, or in violent or tumultuous behav-

ior; or

(b) Makes unreasonable noise; or

(¢) [Makes-any-offensively-coarse-utterance;-gesture;-or-display;] Subjects
another person to offensively coarse behavior or [addresses] abusive

language [to-any-person-present;] which is likely to provoke a violent
response; or

(d) Creates a hazardous or physically offensive condition by any act which
is not performed under any authorized license or permit; or

(e) Impedes or obstructs, for the purpose of begging or soliciting alms, any
person in any public place or in any place open to the public.”

SECTION 3. Section 711-1110.9, Hawaii Revised Statutes, is amended to
read as follows:

“[F1§711-1110.9(}] Violation of privacy in the first degree. (1) A person
commits the offense of violation of privacy in the first degree if, except in the
execution of a public duty or as authorized by law, the person intentionally or
knowingly installs in any private place, without consent of the person or persons
entitled to privacy therein, any device for observing, [ e ing;
filming;] recording, amplifying, or broadcasting another person in a stage of undress
or sexual activity in that place, or uses any such unauthorized installation.
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(2) Violation of privacy in the first degree is a class C felony. In addition to
any penalties the court may impose, the court may order the destruction of any
recording made in violation of this section.’’

SECTION 4. Section 711-1111, Hawaii Revised Statutes, is amended to read
as follows:

““§711-1111 Violation of privacy in the second degree. (1) A person
commits the offense of violation of privacy in the second degree if, except in the
execution of a public duty or as authorized by law, the person intentionally:

(a) Trespasses on property for the purpose of subjecting anyone to eaves-

dropping or other surveillance in a private place; or

(b) Installs in any private place, without consent of the person or persons

entitled to privacy therein, any device for observing, [phetegraphing;
i e ing;] recording, amplifying, or broadcasting sounds or

events in that place other than another person in a stage of undress or

sexual activity, or uses any such unauthorized installation; or

(c) Installs or uses outside a private place any device for hearing, record-

ing, amplifying, or broadcasting sounds originating in that place which
would not ordinarily be audible or comprehensible outside, without the
consent of the person or persons entitled to privacy therein; or

(d) Covertly records or broadcasts an image of another person’s intimate

area underneath clothing, by use of any device, and such image is taken

while that person is in a public place and without that person’s consent;

or

[(d)] (e) Intercepts, without the consent of the sender or receiver, a message

by telephone, telegraph, letter, electronic transmission, or other means

of communicating privately; but this subsection does not apply to:

(1)  Overhearing of messages through a regularly installed instrument
on a telephone party line or an extension; or

(ii) Interception by the telephone company, electronic mail account
provider, or telephone or electronic mail subscriber incident to
enforcement of regulations limiting use of the facilities or inci-
dent to other operation and use; or

[€ey] (f) Divulges without the consent of the sender or the receiver the

existence or contents of any message by telephone, telegraph, letter,
electronic transmission, or other means of communicating privately, if
the accused knows that the message was unlawfully intercepted, or if
the accused learned of the message in the course of employment with
an agency engaged in transmitting it; or

[(5] (g) Knowingly possesses materials created under circumstances pro-

hibited in section 711-1110.9. '

(2) For the purposes of this section:

‘‘Intimate areas’’ means any portion of a person’s underwear, pubic area,
anus, buttocks, vulva, genitals, or female breast.

‘‘Intimate areas underneath clothing’’ does not include intimate areas visible
through a person’s clothing or intimate areas exposed in public.

‘‘Public place’’ means an area generally open to the public, regardless of
whether it is privately owned, and includes but is not limited to streets, sidewalks,
bridges, alleys, plazas, parks, driveways, parking lots, buses, tunnels, buildings,
stores, and restaurants.

[€] (3) Violation of privacy in the second degree is a misdemeanor. In
addition to any penalties the court may impose, the court may order the destruction
of any recording made in violation of this section.”
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SECTION 5. Statutory material to be repealed is bracketed and stricken.
New statutory material is underscored.

SECTION 6. This Act shall take effect upon its approval.
(Approved May 7, 2003.)

ACT 49 S.B. NO. 1255

A Bill for an Act Relating to Agricultural Inspections.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Chapter 147, Hawaii Revised Statutes, is amended by adding
two new parts to be appropriately designated and to read as follows:

“PART . AGRICULTURAL SAFETY AND SECURITY

§147-A Definitions. As used in this part, unless the context otherwise
requires:
“Department’” means the department of agriculture.

§147-B Cooperative agreements and contracts to provide anditing and
certification services. The department may enter into cooperative agreements with
the United States Department of Agriculture or other agreements and contracts with
private parties or other governmental agencies for the purposes of:

(1) Auditing and certifying that applicants are following good agricultural,

handling, processing, and manufacturing practices; and

(2) Maintaining food security and product traceability.

§147-C Audits and certification; requests necessary. The department may
designate any employee or agent of the department to conduct the audits and
certification authorized under this part at the request of persons having a financial
interest in the business or product. These audits and certification may be requested,
but in no case shall be required by the department.

§147-D Fees and deposit of moneys. (a) The department shall fix, assess,
and collect fees for the audit and ceriification services provided under this part. The
fees shall be as established under cooperative agreement with the United States
Department of Agriculture or other governmental agencies or, if not applicable, as
established by rule under section 147-7. The department may also charge an amount
necessary to cover all costs of traveling expenses and extraordinary services when
the performance of the services involves unusual cost in their performance.

(b) Except for fees collected by the department pursuant to part VII, all fees
and expenses collected by the department pursuant to this part shall be deposited
with the director of finance to the credit of the general fund.

§147-E Certificate as evidence. A certificate issued under this part and all
certificates issued under the authority of the Congress of the United States relating to
matters covered by this part shall be acceptable in any court of this State as prima
facie evidence of the status of a business or product at the time of its audit.
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PART . SEED CERTIFICATION

§147-F Official certifying agency. The department is designated as the
official certifying agency for certifying seed concerning genetic purity, identity,
quality, and condition for the State. The department may appoint an appropriate
agent to do the work necessary for the certifications in compliance with established
standards.

§147-G Definitions. As used in this part, unless the context otherwise
requires: ‘

““Certifying agency’’ means:

(1) An agency authorized under the laws of a state, territory, or possession
of the United States to officially certify seed and which has standards
and procedures approved by the United States Secretary of Agriculture
to assure the genetic purity, identity, quality, and condition of the seed
certified; or

(2) An agency of a foreign country determined by the United States
Secretary of Agriculture to adhere to procedures and standards for seed
certification comparable to those adhered to generally by seed cer-
tifying agencies under paragraph (1).

‘“‘Department’” means the department of agriculture.

*‘Seed’’ means:

(1) The seed of grass, forage, cereal, and fiber crops;

(2) Other kinds of seed commonly recognized as agricultural or vegetable
seed; and

(3) - Other kinds of propagating materials.

§147-H Cooperative agreements and contracts to provide agricultural
crop certification services. The department may enter into cooperative agreements
with the United States Department of Agriculture or other agreements and contracts
with private parties or other governmental agencies for the purposes of certifying
seed.

§147-1 Certification; requests necessary. The department may designate
any employee or agent of the department to conduct the inspections and certification
authorized under this part at the request of persons having a financial interest in the
seed. These inspections and certification may be requested, but in no case shall be
required by the department.

§147-J Rules. The department shall have the necessary powers to carry out
and effectuate the purposes of this part, and, subject to chapter 91, may adopt rules
with respect to:

(1) Standards for grades, genetic purity, identity, quality, and condition of

seed;

(2) Procedures for certifying seed; and

(3) Other matters necessary to carry out the purposes of this part.

§147-K Fees and deposit of moneys. (a) The department shall fix, assess,
and collect fees for the inspection and certification services provided under this part.
The fees shall be as established under cooperative agreement with the United States
Department of Agriculture or other government agencies or, if not applicable, as
established by rule under section 147-7. The department may also charge an amount
necessary to cover all costs of traveling expenses and extraordinary services when
the performance of the services involves unusual cost in their performance.
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(b) Except for fees collected by the department pursuant to part VII, all fees
and expenses collected by the department pursuant to this part shall be deposited
with the director of finance to the credit of the general fund.

§147-L Certificate as evidence. A certificate issued under this part and all
certificates issued under the authority of the Congress of the United States relating to
matters covered by this part shall be acceptable in any court of this State as prima
facie evidence of the genetic purity, identity, quality, and condition of seed at the
time of its inspection.”

SECTION 2. Chapter 147, part VII, Hawaii Revised Statutes, is amended by
adding a new section to be appropriately designated and to read as follows:

¢“§147-  Certification and audit services. The department of agriculture
shall fix, assess, and collect fees for certification or audit services provided by
temporary inspectors employed under this part. The fees shall be in amounts
necessary to cover all costs of the administration and provision of the certification or
audit services provided under this part; provided that the department of agriculture
shall establish charges for traveling expenses and extraordinary services when the
performance of the services involves unusual cost. The fees and charges established
by the department of agriculture shall not be subject to chapter 91. The department
of agriculture may employ temporary inspectors to assist in providing certification
or audit services under parts I, I, IV, ,and , and those temporary inspectors
shall be exempt from chapter 76.” :

SECTION 3. Section 147-10, Hawaii Revised Statutes, is amended to read as
follows:

4¢8147-10 Income from [marketing-inspection] certification and agricul-
ture control activities. Except for fees collected by the department pursuant to
[section—147-7-5;] part VII, all fees, expenses, and penalties collected by the
department pursuant to this part shall be deposited with the director of finance to the
credit of the general fund.”

SECTION 4. Section 147-34, Hawaii Revised Statutes, is amended to read as
follows: .

¢¢§147-34 Inspection [elassification]; certification fees. The board of agri-
culture may designate any employee or agent of the department [efagriculture] as an
“inspector to classify and inspect fresh and processed flowers and foliage for quality
and condition and to determine if containers, packing materials, and methods of
packing meet the minimum requirements established. In addition the inspector may
classify and inspect flowers and foliage for quality and condition at the request of
persons having a financial interest in the commodities in order to ascertain and to
certify to [such] those persons the grade, classification, quality, or condition thereof
and other pertinent facts. The department may fix, assess, and collect or cause to be
collected fees for [sueh] those certification services when they are performed by the
employees of the department. The fees shall be on a uniform basis and in an amount
reasonably necessary to cover the cost of [inspections—nade] certification services
provided at the request of persons having a financial interest. [All] Except for fees
collected by the department pursuant to part VIL, all fees collected by the department
pursuant to this part shall be deposited with the state director of finance to the credit
of the general fund.”
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SECTION 5. Section 147-64, Hawaii Revised Statutes, is amended to read as
follows:

¢¢§147-64 Deposit of moneys. [All] Except for fees collected by the depart-
ment pursuant to part VII, all fees, charges, expenses, civil penalties, and other
moneys collected by the department under this part or any rules prescribed by the
department [ef-agricalture] pursuant to this part shall be deposited with the state
director of finance to the credit of the general fund.”

SECTION 6. Section 147-93, Hawaii Revised Statutes, is amended to read as
follows:

‘§147-93 Cooperating with federal authority. The department of agricul-

ture may enter into [a] cooperative [agreement] agreements with the [meat-grading
semee—ef—the] Umted States Department of Agrlculture [&nd—may—te—the—e*teﬂt

portion e m a o = h 9 gracman

for the purpose of gradrng beef pork mutton and lamb carcasses.’

SECTION 7. Section 147-97, Hawaii Revised Statutes, is amended to read as
follows:

€‘§147-97 Disposition of fees. All fees collected under this part shall be paid
into a special fund [in-the-division-of-animalindustry] established by the department
of agriculture and shall be expended for the purposes of this part.”’

SECTION 8. Chapter 147, part VII, Hawaii Revised Statutes, is amended to
read as follows:

“[HPART VIL[}] [MARKETING-ORDER] CERTIFICATION SERVICES
REVOLVING FUND

[F1§147-101[1] [M&er&ﬂg—efd(’f] Certification services revolving fund.
There is established a cert1flcat10n services revolvmg fund for use by the department
of agriculture [i-provid ectio Y ed o BEO
grams:] to support certrﬁcatlon or aud1t services estabhshed under parts I III v, .,
and . Moneys in the fund may be expended for materials, salaries, equipment,
trarmng, travel, and other costs related to providing [inspeetion] certification or audit
services. [Meneys] Notwithstanding sections 147-10, 147-34, 147-64, 147-D and
147-K, moneys derived from the [inspeetion] certification or audit services provided
by temporary inspectors employed under this part or from charges for traveling
expenses or extraordlnary servrces shall be deposned [m] 1nto the fund [Mafkeﬁﬂg

SECTION 9. Section 150-22, Hawaii Revised Statutes, is amended to read as
follows:

¢§150-22 Rules. Subject to chapter 91, the department may adopt rules with
respect to:
(1) Designation of noxious weed seed for the purpose of this chapter;
(2) Maximum amount of noxious weed seed and other weed seed which
may be found in agricultural or vegetable seed sold in the State;
(3) Germination standards for agricultural and vegetable seed;
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(4) Inspection, sampling, and testing of seed at the request of interested
persons and charges to be made for these services;

[ Hig-Se

] &) Other requlrements regardrng the sale and labelrng of seed and seed
licenses, including the license fee, as it deems necessary to effectuate
this chapter.

In adopting rules with respect to standards for agricultural and vegetable seed
and tolerances of noxious weed seed, the department shall follow as closely as
practicable the standards and tolerances of the Federal Seed Act, or as adopted by the
Association of Official Seed Analysts.”’

SECTION 10. Section 150-21, Hawaii Revised Statutes, is amended by
repealing the deﬁmt1on of certifying agency’’.

SECTION 11. Section 147-7.5, Hawaii Revised Statutes, is repealed.

SECTION 12. Section 150-2, Hawaii Revised Statutes, is repealed.

SECTION 13. The director of finance shall transfer the unexpended balance,
including encumbrances and accrued liabilities, of the coffee inspection revolving
fund as of close of business on June 30, 2003, to the credit of the certification
services revolving fund. Encumbered moneys shall continue to be encumbered until
paid out or released from prior encumbrances.

SECTION 14. In codifying the new sections added by section 1 of this Act,
the revisor of statutes shall substitute appropriate section numbers for the letters used
in designating the new sections in this Act.

SECTION 15. Statutory materral to be repealed is bracketed and stricken.
New statutory material is underscored."

SECTION 16. This Act shall take effect on June 30, 2003; provided that
section 11 shall take effect on July 1, 2003.

(Approved May 7, 2003.)

Notev
1. Edited pursuant to HRS §23G-16.5.
ACT 50 S.B. NO. 1306

A Bill for an Act Relating to Telecommunications Relay Services.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The legislature finds-that telecommunications relay services
(TRS) provide individuals with hearing and speech disabilities telephone transmis-
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sion services that enable these individuals to communicate by wire or radio with
other individuals in a manner that is functionally equivalent to individuals without
such disabilities.

The legislature further finds that the means to collect moneys that are
assessed to pay for TRS is important to the provision and quality of TRS.

The purpose of this Act is to provide the state public utilities commission
with greater flexibility in administering and providing intrastate telecommunications
relay services in the State.

SECTION 2. Section 269-16.6, Hawaii Revised Statutes, is amended to read
as follows:

¢“§269-16.6 [Relay] Telecommunications relay services for the deaf,
[hearing-impaired;—and speech-impaired:] persons with hearing dlsabllltles,
and persons with speech disabilities. (a) The public utilities commission shall
implement [a—pregram—te—aehte*ze] mtrastate telecommumcauons relay serv1ces for
the deaf [and-hea e

{e}] (b) The commission shall investigate the availability of experienced
providers of quality telecommunications relay services for the deaf, [hearing-im-

] persons with hearing disabilities, and
&ons with speech disabilities. The provision of these telecommunications relay
services to be rendered on or after July 1, 1992, shall be awarded by the commission to
the provider or providers [which] the commission determines to be best qualified to
provide these services. In reviewing the qualifications of the provider or providers, the
commission shall consider the factors of cost, quality of services, and experience, and
such other factors as the commission deems appropriate.

[€] (c) If the commission determines that the telecommunications relay
service can be provided in a cost-effective manner by a service provider[;] or service
providers, the commission may require every [ ]
intrastate telecommunications [easrters;] carrier to contract with [that] such such provider
or providers for the provision of the telecommunications relay service under the

terms established by the commission.

(d) The commission may establish a surcharge to collect customer contribu-
tions for telecommunications relay services required under this section.

(e) The commission may adopt rules to establish a mechanism to recover the
costs of administering and providing telecommunications relay services required
under this section.

(f) The commission shall require every [telepheﬂe—pubh&uﬁh&y—me}udmg]
intrastate telecommunications [earriers;-providing loeal telephone-serviee] carrier to
file a schedule of rates and charges and every provider of telecommunications relay
service to maintain a separate accounting for the costs of providing [fer] telecom-
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munications relay services for the deaf, [ ; S <]
persons with hearing disabilities, and persons with speech disabilities.

(g) Nothing in this section shall preclude the commission from changing any
rate established pursuant to this section either specifically or pursuant to any general
restructuring of all telephone rates, charges, and classifications.

(h) As used in this section:

“Telecommunications relay services’” means telephone transmission ser-
vices that provide an individual who has a hearing or speech disability the ability to
engage in communication by wire or radio with a hearing individual in a manner that
is functionally equivalent to the ability of an individual who does not have a hearing
or speech disability to communicate using wire or radio voice communication
services. ‘“Telecommunications relay services’’ includes services that enable two-
way communication using text telephones or other nonvoice terminal devices,
speech-to-speech services, video relay services, and non-English relay services.”’

SECTION 3. Section 269-16.7, Hawaii Revised Statutes, is repealed.

SECTION 4. Statutory material to be repealed is bracketed and stricken.’
New statutory material is underscored.

SECTION 5. This Act shall take effect upon its approval.

(Approved May 7, 2003.)

Note
1. Edited pursuant to HRS §23G-16.5.

ACT 51 S.B. NO. 1261

A Bill for an Act Relating to Procurement Card Payments.
Be It Enacted by the Legislature of the State of Hawaii:

A SECTION 1. Section 103D-104, Hawaii Revised Statutes, is amended by
adding the definition of ‘‘procurement card’’ to be appropriately inserted and to read
as follows:

““““Procurement card’’ means a charge card, with predetermined limitations,
used by government agencies in place of cash or purchase orders for the purchase of
goods, services, or construction.’’

SECTION 2. Section 103-10, Hawaii Revised Statutes, is amended to read as
follows:

€¢§103-10 Payment for goods and services. (a) Any person who renders a
proper statement for goods delivered or services performed, pursuant to contract, to
any agency of the State or any county, shall be paid no later than thirty calendar days
following receipt of the statement or satisfactory delivery of the goods or perform-
ance of the services. In the event circumstances prevent the paying agency from
complying with this section, the person shall be entitled to interest from the paying
agency on the principal amount remaining unpaid at a rate equal to the prime rate for
each calendar quarter plus two per cent, but in no event shall exceed twelve per cent
a year, commencing on the thirtieth day following receipt of the statement or
satisfactory delivery of the goods or performance of the services, whichever is later,
and ending on the date of the [warrant:] check. As used in this subsection, ‘‘prime
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rate’’ means the prime rate as posted in the Wall Street Journal on the first business
day of the month preceding the calendar quarter.

(b) This section shall not apply in those cases where delay in payment is
due to:

(I) A bona fide dispute between the State or any county and the contractor

concerning the services or goods contracted for;

(2) A labor dispute;

(3) A power or mechanical failure;

(4) Fire;

(5) Acts of God; or

(6) Any similar circumstances beyond the control of the State or any

county.
Where the time of payment is contingent upon the receipt of federal funds, or federal
approval, the solicitation of bids for contracts shall clearly state that payment is
contingent upon those conditions. If the solicitation for bids contains the warning
and a contract is awarded in response to the solicitation then interest shall not begin
to accrue upon any unpaid voucher until the thirtieth day following receipt by the
State or county of the contractor’s statement or the thirtieth day following receipt of
the federal funds or approval, whichever occurs later, and shall end as of the date of
the [warrant.] check.

(c) All [payments—for] goods [delivered] or services [performed—to]
purchased by a state agency which are less than $25, except those purchased through
the use of a state procurement card, shall be [made] paid from the petty cash funds of
the agency; provided that the comptroller may establish a higher threshold for petty
cash payments and may grant exceptions to this requirement.

(d) Any other law to the contrary notwithstanding, the payments for goods
and services obtained through use of any state or county procurement card shall be
made under the terms and conditions specified in the contract under which the
procurement card was established.”’

SECTION 3. Statutory material to be repealed is bracketed and stricken.
New statutory material is underscored.

SECTION 4. This Act shall take effect upon its approval.
(Approved May 12, 2003.)

ACT 52 S.B. NO. 1262

A Bill for an Act Relating to Procurement.

Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The purpose of this Act is to establish procurement policies and
procedures that:

(1) Ensure in-state contractors’ ability to win awards of public funds for
state contracts;

(2) Promote public confidence in the integrity of the procurement process;

(3) Increase openness in the award of competitive sealed proposals and
professional services contracts;

(4) Enhance procurement education in the Pacific by creating a Hawaii
procurement institute;
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(5) Require a pre-bid conference to be attended by all potential bidders,
offerors, subcontractors, and union representatives, that will allow all
interested parties to raise their protests prior to bidding, so that any
subsequent protests can be resolved quickly and efficiently pursuant to
the timeframe established in section 103D-701, Hawaii Revised Stat-
utes; and

(6) Technically correct chapter 103D, Hawaii Revised Statutes.

SECTION 2. Part X of chapter 103D, Hawaii Revised Statutes, is amended
by adding a new section to be appropriately designated and to read as follows:

€“§103D- Pre-bid conference. (a) At least fifteen days prior to submis-
sion of bids pursuant to section 103D-302 for a construction or design-build project
with a total estimated contract value of $500,000 or more, and at least fifteen days
prior to submission of proposals pursuant to section 103D-303 for a construction or
design-build project with a total estimated contract value of $100,000 or more, the
head of the purchasing agency shall hold a pre-bid conference and shall invite all
potential interested bidders, offerors, subcontractors, and union representatives to
“attend.
(b) The procurement policy board shall adopt rules under chapter 91 to
effectuate this section.”

SECTION 3. Section 103D-206, Hawaii Revised Statutes, is amended to
read as follows:

“[F18§103D-206[1] Additional duties of the administrator of the procure-
ment office. In addition to the duties referred to in section 103D-205, the adminis-
trator shall:

(1) Perform periodic review of the procurement practices of all govern—

mental bodies;

(2) Assist, advise, and guide governmental bodies in matters relatmg to

procurement;

(3) Develop and administer a statewide procurement orientation and train-

ing program;

(4) Develop, distribute, and maintain a procurement manual for all state

procurement officials; [and]

(5) Develop, distribute, and maintain a procurement gulde for vendors

wishing to do business with the State and its countiesf:]; and

(6) Establish and maintain a Hawaii procurement institute, in cooperation

with the University of Hawaii William S. Richardson school of law and

other public and private entities and/or persons, to promote and develop

a professional acquisition workforce and to improve and enhance the

State of Hawaii’s contractor industrial base through education and

training. The Hawaii procurement institute may:

(A) Conduct and participate in procurement education and training
for entry level and higher qualified State of Hawaii employees
and others, 1ncludmg persons not employed by the State of
Hawaii;

(B) Conduct and promote research, conferences, and studies to im-
prove the procurement process, laws, policies, methods, regula-
tions, procedures, and forms relating to state and local govern-
ment procurement;
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- (€) Report on_ and make recommendations regarding goals,
guidelines, innovations, and evaluation of state and local govern-
ment procurement initiatives; and

(D) Establish and maintain a procurement library within the State of
Hawaii.”’

SECTION 4. Section 103D-303, Hawaii Revised Statutes, is amended to
read as follows:

“§103D-303 Competitive sealed proposals. (a) Competitive sealed propos-
als may be utilized to procure goods, services, or construction designated in rules
adopted by the procurement policy board as goods, services, or construction which
are either not practicable or not advantageous to the State to procure by competitive
sealed bidding. Competitive sealed proposals may also be utilized when the head of
a purchasing agency determines in writing that the use of competitive sealed bidding
is either not practicable or not advantageous to the State.

(b) Proposals shall be solicited through a request for proposals.

(c) Notice of the request for proposals shall be given in the same manner as
provided in section 103D-302(c).

(d) Proposals shall be opened so as to avoid disclosure of contents to
competing offerors during the process of negotiation. A register of proposals shall be
prepared in accordance with rules adopted by the policy board and shall be open for
public inspection after contract award.

(e) The request for proposals shall state the relative importance of price and
other evaluation factors.

(f) Discussions may be conducted with responsible offerors who submit
proposals determined to be reasonably susceptible of being selected for award for
the purpose of clarification to assure full understanding of, and responsiveness to,
the solicitation requirements. Offerors shall be accorded fair and equal treatment
with respect to any opportunity for discussion and revision of proposals, and
revisions may be permitted after submissions and prior to award for the purpose of
obtaining best and final offers. In conducting discussions, there shall be no disclo-
sure of any information derived from proposals submitted by competing offerors.

(g) Award shall be made to the responsible offeror whose proposal is
determined in writing to be the most advantageous taking into consideration price
and the evaluation factors set forth in the request for proposals. No other factors or
criteria shall be used in the evaluation. The contract file shall contain the basis on
which the award is made.

(h) In cases of awards made under this section, nonselected offerors may
submit a written request for debriefing to the chief procurement officer or designee
within three working days after the posting of the award of the contract. Thereafter,
the head of the purchasing agency shall provide the requester a prompt debriefing in
accordance with rules adopted by the policy board. Any protest by the requester
pursuant to section 103D-701 following debriefing shall be filed in writing with the
chief procurement officer or designee within five working days after the date that the
debriefing is completed.”’

SECTION 5. Section 103D-304, Hawaii Revised Statutes, is amended to
read as follows:

€¢§103D-304 Procurement of professional services. (a) Professional ser-
vices shall be procured in accordance with sections 103D-302, 103D-303, 103D-
305, 103D-306, or 103D-307, or this section[:]; provided that design professional
services furnished by licensees under chapter 464 shall be procured pursuant to this
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section or section 103D-307. Contracts for professional services shall be awarded on
the basis of demonstrated competence and qualification for the type of services
required, and at fair and reasonable prices.

(b) At a minimum, before the beginning of each fiscal year, the head of each
purchasing agency shall publish a notice inviting persons engaged in providing
professional services which the agency anticipates needing in the next fiscal year, to
submit current statements of qualifications and expressions of interest to the agency.
Additional notices [may] shall be given if:

(1) The response to the initial notice is inadequate;

(2) The response to the initial notice does not result in adequate representa-

tion of available sources; [of]

3) [Prev*e&sly—uﬂ&ﬂ&erpa{ed] New needs for professional services arise[-];

[C)) Rules adopted by the policy board so specify.

The chief procurement officer may specify a uniform format for statements of
qualifications. Persons may amend these statements by filing a new statement prior
to the date designated for submission.

(c) The head of the purchasing agency shall designate a review committee
consisting of a minimum of three [:
governmental-body;] persons with sufficient education, training, and licenses or
credentials for each type of professional service which may be required. In designat-
ing the members of the review committee, the head of the purchasing agency shall
ensure the impartiality and independence of committee members. The names of the
members of the review committee established under this section shall be placed in
the contract file. '

The committee shall review and evaluate all submissions and other pertinent
information, including references and reports, and prepare a list of qualified persons
to provide these services. Persons included on the list of qualified persons may
amend their statements of qualifications as necessary or appropriate. Persons shall
immediately inform the head of the purchasing agency of any change in information
furnished which would disqualify the person from being considered for a contract
award.

(d) Whenever during the course of the fiscal year the agency needs a
particular professional service, the head of the purchasing agency shall designate a
[screening] selection committee to evaluate the statements of qualification and
performance data of those persons on the list prepared pursuant to subsection (c)
along with any other pertinent information, including references and reports. The
[sereening] selection committee shall be comprised of a minimum of three
[employees-of-the-purchasing-ageney] persons s with sufficient education, training,
and hcenses or credentlals in the area of the services requlred [If—the—purehasmg

members of the selectlon comm1ttee the head of the purchasmg agency shall ensure

the impartiality and independence of committee members. The names of the mem-
bers of a selection committee established under this section shall be placed in the
contract file.

(e) The [primary] selection criteria employed [by-the-sereening-committee]
in descending order of importance shall [include-but-not] be [limited-to]:

(1) Experience and professional qualifications [ef-the-staffto-be-assigned]
relevant to the projectls] type;

78



ACT 52

(2) Past performance on projects of similar scope for public agencies or
private industry[;-and], including corrective actions and other responses
to notices of deficiencies;

(3) Capacity to accomplish the work in the required time[-]; and

(4) Any additional criteria determined in writing by the selection commit-
tee to be relevant to the purchasing agency’s needs or necessary and
appropriate to ensure full, open, and fair competition for professional
services contracts.

(f) The [sereening] selection committee shall evaluate the submissions of
persons on the list prepared pursuant to subsection (c) and any other pertinent
information which may be available to the agency, against the selection criteria. The
committee may conduct confidential discussions with any person who is included on
the list prepared pursuant to subsection (c) regarding the services which are required
and the services they are able to provide. In conducting discussions, there shall be no

disclosure of any information derived from [propesals—submitted-by—competing

ions:] the competing professional service offerors.

(g) The selection committee shall rank a minimum of three persons based on
the selection criteria and send the ranking to the head of the purchasing agency. The
contract file shall contain a copy of [the-eriteria-established for-theselection-and] the
[committee’s] summary of qualifications for the ranking of each of the persons
provided to the head of the purchasing agency [by-the-committee:] for contract
negotiations. If more than one person holds the same qualifications under this
section, the selection committee shall rank the persons in a manner that ensures
equal distribution of contracts among the persons holding the same qualifications.

; iteria.]

(h) The head of the purchasing agency or designee shall negotiate a contract
with the first ranked person, including a rate of compensation which is fair and
reasonable, established in writing, and based upon the estimated value, scope,
complexity, and nature of the services to be rendered. If a satisfactory contract
cannot be negotiated with the first ranked person, negotiations with that person shall
be formally terminated and negotiations with the second ranked person on the list
shall commence. The contract file shall include documentation from the head of the

purchasing agency, or designee, to support selection of other than the first ranked or
next ranked person. Failing accord with the second ranked person, negotiations with
the next ranked person on the list shall commence. If a contract at a fair and
reasonable price cannot be negotiated, the [sereening] selection committee may be
asked to submit a minimum of three additional persons for the head of the
purchasing agency to [rank;-and] resume negotiations in the same manner provided
in this subsection. Negotiations shall be conducted confidentially.

[€0] () Contracts awarded under this section for $5,000 or more shall be
posted electronically within seven days of the contract award by the chief procure-
ment officer or designee and shall remain posted for at least one year. Information to
be posted shall include[:], but not be limited to:

(1) The names of the [top-five] persons submitted under subsection [{d);-ex;

1 (2);
(2) The name of the person or organization receiving the award;
(3) The dollar amount of the contract;

3
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(4) The name of the head of the purchasing agency or designee [head]
making the selection; and .

(5) Any relationship of the principals to the official making the award.

[(2)] (1) Contracts for professional services of less than [$25;000] the limits
in section 103D-305, may be negotiated by the head of the purchasing agency, or
designee, with at least any two persons [whe-appear] on the list of qualified persons
established pursuant to subsection (c). Negotiations shall be conducted in the
manner set forth in subsection [(e);but-withoutestablishing any-order-of preference:]
(h), with ranking based on the selection criteria of subsection (e) as determined b
the head of the agency.

(k) In cases of awards made under this section, nonselected professional
service providers may submit a written request for debriefing to the chief procure-
ment officer or designee within three working days after the posting of the award of
the contract. Thereafter, the head of the purchasing agency shail provide the
requester a prompt debriefing in accordance with rules adopted by the policy board.
Any protest by the requester pursuant to section 103D-701 following debriefing
shall be filed in writing with the chief procurement officer or designee within five
working days after the date that the debriefing is completed.”’

SECTION 6. Section 103D-310, Hawaii Revised Statutes, is amended to
read as follows:

¢¢§103D-310 Responsibility of offerors. (a) Unless the policy board, by
rules, specifies otherwise, before submitting an offer, a prospective offeror, not less
than ten calendar days prior to the day designated for opening offers, shall give
written notice of the intention to submit an offer to the procurement officer responsi-
ble for that particular procurement.

(b) Whether or not an intention to bid is required, the procurement officer
shall determine whether the prospective offeror has the financial ability, resources,
skills, capability, and business integrity necessary to perform the work. For this
purpose, the officer, in the officer’s discretion, may require any prospective offeror
to submit answers, under oath, to questions contained in a standard form of
questionnaire to be prepared by the policy board. Whenever it appears from answers
to the questionnaire or otherwise, that the prospective offeror is not fully qualified
and able to perform the intended work, a written determination of nonresponsibility
of an offeror shall be made by the head of the purchasing agency, in accordance with
rules adopted by the policy board. The unreasonable failure of an offeror to promptly
supply information in connection with an inquiry with respect to responsibility may
be grounds for a determination of nonresponsibility with respect to such offeror. The
decision of the head of the purchasing agency shall be final unless the offeror applies
for administrative review pursuant to section 103D-709.

(c) All offerors, upon award of contract, shall comply with all laws govern-
ing entities doing business in the State, including chapters 237, 383, 386, 392, and
393, and shall: B ,

(1) Be incorporated or organized under the laws of the State; or

(2) Beregistered to do business in the State as a separate branch or division

that is capable of fully performing under the contract.
Offerors shall produce documents to the procuring officer to demonstrate compli-
ance with this subsection. Any offeror making a false affirmation or certification
under this subsection shall be suspended from further offerings or awards pursuant
to section 103D-702.

[€e)] (d) Information furnished by an offeror pursuant to this section shall not
be disclosed to any person except to law enforcement agencies as provided by
chapter 92F.’
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SECTION 7. Section 103D-701, Hawaii Revised Statutes, is amended by
amending subsection (a) to read as follows:

‘‘(a) Any actual or prospective bidder, offeror, or contractor who is
aggrieved in connection with the solicitation or award of a contract may protest to
the chief procurement officer or a designee as specified in the solicitation. [A]
Except as provided in sections 103D-303 and 103D-304, a protest shall be submitted
in writing within five working days after the aggrieved person knows or should have
known of the facts giving rise thereto; provided that a protest of an award or
proposed award shall in any event be submitted in writing within five working days
after the posting of award of the contract [either] under section 103D-302 or 103D-
303, if no request for debriefing has been made, as applicable; provided further that
no protest based upon the content of the solicitation shall be considered unless it is
submitted in writing prior to the date set for the receipt of offers.”

SECTION 8. Section 103D-1007, Hawaii Revised Statutes, is repealed.

SECTION 9. If any provision of this Act, or the application thereof to any
person or circumstance is held invalid, the invalidity does not affect other provisions
or applications of this Act which can be given effect without the invalid provision or
application, and to that extent the provisions of this Act are severable.

SECTION 10. Statutory material to be repealed is bracketed and stricken.
New statutory material is underscored.!

SECTION 11. This Act shall take effect on July 1, 2003.
(Approved May 12, 2003.)

Note
1. Edited pursuant to HRS §23G-16.5.

ACT 53 S.B. NO. 373

A Bill for an Act Relating to Condominium Property Regimes.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 514A-90, Hawaii Revised Statutes, is amended by
amending subsection (b) to read as follows:

*“(b) Except as provided in subsection (g), when the mortgagee of a mortgage
of record or other purchaser of an apartment obtains title to the apartment as a result
of foreclosure of the mortgage, the acquirer of title and the acquirer’s successors and
assigns shall not be liable for the share of the common expenses or assessments by
the association of apartment owners chargeable to the apartment which became due
prior to the acquisition of title to the apartment by the acquirer. The unpaid share of
common expenses or assessments shall be deemed to be common expenses collect-
ible from all of the apartment owners, including the acquirer and the acquirer’s
successors and assigns. The mortgagee of record or other purchaser of the apartment
shall be deemed to acquire title and shall be required to pay the apartment’s share of
common expenses and assessments beginning:

(1) Thirty-six days after the order confirming the sale to the purchaser has

been filed with the court;

(2) Sixty days after the hearing at which the court grants the motion to

confirm the sale to the purchaser; [of]
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(3) Thirty days after the public sale in a nonjudicial power of sale foreclo-
sure pursuant to section 667-5; or

[3)] (4) Upon the recording of the [deed;] instrument of conveyance,
whichever occurs first[-]; provided that the mortgagee of record or other purchaser of
the apartment shall not be deemed to acquire title under paragraph (1), (2), or (3), if
transfer of title is delayed past the thirty-six days specified in paragraph (1), the sixty
days specified in paragraph (2), or the thirty days specified in paragraph (3), when a
person who appears at the hearing on the motion or a party to the foreclosure action
requests reconsideration of the motion or order to confirm sale, objects to the form of
the proposed order to confirm sale, appeals the decision of the court to grant the
motion to confirm sale, or the debtor or mortgagor declares bankruptcy or is
involuntarily placed into bankruptcy. In any such case, the mortgagee of record or
other purchaser of the apartment shall be deemed to acquire title upon recordation of
the instrument of conveyance.”’

SECTION 2. Statutory material to be repealed is bracketed and stricken.
New statutory material is underscored. ’

SECTION 3. This Act shall take effect upon its approval; provided that the
amendments made to section 514A-90(b), Hawaii Revised Statutes, by this Act shall
not be repealed when section 514A-90 is reenacted on December 31, 2003, pursuant
to section 4 of Act 39, Session Laws of Hawaii 2000.

(Approved May 13, 2003.)

ACT 54 S.B. NO. 42

A Bill for an Act Relating to Watercraft.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The legislature finds that the requirements for minimum safety
equipment for vessels traversing Hawaii’s waters need to be updated to take into
account the natural hazards of Hawaii’s unique geographical isolation, the dominant
trade winds that average fifteen to twenty knots, and four- to eight-foot seas that
exist during most of the year. These unique natural hazards are compounded by:

(1) The tremendous technological advances in boat building;

(2) The availability of more reliable and efficient diesel as well as gasoline

engines; and

(3) The affordability of high-tech navigation, fishing, and safety equip-

ment.
These technological advances now allow recreational as well as commercial vessels
to operate at greater distances from shore, thereby increasing the risk for at-sea
rescues.

Modern technology can also mitigate risks by providing a quick means for
boaters in distress to contact other boaters or persons on shore and to alert the United
States Coast Guard search and rescue forces.

The purpose of this Act is to require state-registered vessels and manual or
sail propelled vessels to carry on-board, a properly functioning:

(1) VHF-FM radio capable of communicating with the United States Coast

Guard communication station, rescue aircraft, and vessels; or

(2) Emergency position indicating radio beacon.
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The beneficiaries of this Act include boaters, the general public in terms of
less costly ocean search and rescue operations, as well as rescue personnel by
making their jobs easier and safer.

SECTION 2. Chapter 200, Hawaii Revised Statutes, is amended by adding a
new section to part II to be appropriately designated and to read as follows:

€¢§200- Emergency communication devices. (a) It shall be unlawful to
operate in the waters of the State beyond one mile of shore, any:

(1) Vessel required to be registered by the State or documented by the

United States Coast Guard; or
(2) Manual or sail-propelled vessel not required to be registered by the
State or documented by the United States Coast Guard,
unless the vessel is equipped with a properly functioning fixed mount or handheld
marine VHF-FM radio (156-162 MHz band) or emergency position indicating radio
beacon.

Canoes, thrill craft, surfboards, and paddleboards shall be exempt from this
section. Kayaks and training sailboats shall be exempt from this section when
accompanied by at least one vessel that complies with this section.

(b) Notwithstanding the provisions of section 200-25, any person who
violates this section shall be fined not more than $100 for each separate offense.
Each day of each violation constitutes a separate offense. Any action taken to impose
or collect the fine provided by this section shall be considered a civil action.

(c) As used in this section, an ‘‘emergency position indicating radio beacon’’
is an electronic device that, when activated, transmits a distress call on a designated
emergency frequency to a radio or satellite receiver and is used by rescue personnel
to locate the position of the signal. Emergency position indicating radio beacons
shall be approved by the Federal Communications Commission and COSPAS-
SARSAT, an international search and rescue organization. The 406 MHz class of
emergency position indicating radio beacons shall be registered with the National
Oceanic and Atmospheric Administration. The applicable United States Coast
Guard regulations relating to emergency position indicating radio beacons shall
prevail for commercial vessels.”

SECTION 3. New statutory material is underscored.’

SECTION 4. This Act shall take effect on January 1, 2004.
(Approved May 13, 2003.)

Note
1. Edited pursuant to HRS §23G-16.5.

ACT 55 S.B. NO. 1077

A Bill for an Act Relating to Continuing Education for Insurance Licensees.

Be It Enacted by the Legislature of the State of Hawaii:

- SECTION 1. Chapter 431, article 9A, Hawaii Revised Statutes, is amended
by adding a new part to be appropriately designated and to read as follows:
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“PART . CONTINUING EDUCATION COURSE PROVIDERS

§431:9A- Continuing education course provider certificate. (a) Any
person seeking a continuing education course provider certificate shall submit to the
commissioner at least sixty days prior to the date the course will be offered:

(1) An application in duplicate on a form prescribed by the commissioner;

and

(2) The appropriate application fee.

(b) A continuing education provider, who is seeking renewal of the certifi-
cate, shall submit to the commissioner at least sixty days prior to the expiration of
the certificate: :

(1) A renewal application in duplicate in a form prescribed by the commis-

sioner; and

(2) The appropriate renewal application fee.

(c) The continuing education course provider certificate:

(1) Shall expire:

(A) On July 1 of the calendar year immediately following the calen-
dar year the application for the initial certificate was received, if
the application was received in the months of January through
June; or

(B) On July 1 of the second calendar year following the calendar year
the application for the initial certificate was received, if the
application was received in the months of July through Decem-
ber; and

(2) May thereafter be renewed by application for a period of one year
beginning on July 1 and ending on July 1 of the following calendar
year,

unless the certificate is earlier suspended or revoked by the commissioner.

(d) An application may be denied if the commissioner determines that the
applicant or an officer, director, partner, or owner of an applicant entity:

(1) Is not qualified to perform the duties and responsibilities listed in this

chapter;

(2) Engaged in false, fraudulent, or deceptive advertising or in making
false or untruthful statements to the public or the commissioner;

(3) Procured any past license or regulatory approval through fraud, misrep-
resentation, or deceit;

(4) Aided and abetted an unlicensed person in performing, directly or
indirectly, any activities requiring a license;

(5) Failed to maintain a record or history of competency, trustworthiness,
fair dealing, and financial integrity;

(6) Engaged in business under a past or present license issued pursuant to
licensing laws, in a matter causing injury to one or more members of
the public;

(7) Failed to comply, observe, or adhere to any law in a manner such that
the commissioner deems the applicant to be unfit for approval;

(8) Has been refused a professional, occupational, or vocational license,
has had such a license suspended, revoked, or restricted, or has been
fined or placed on probation by any licensing authority; or

(9) Has been convicted of a felony or a misdemeanor involving a fraudu-
lent act or an act of dishonesty in the acceptance, custody, or payment
of money or property.
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§431:9A-  Continuing education course provider additional duties. In
addition to other duties and obligations imposed by law, a continuing education
course provider shall be responsible for:

(1) Ensuring that each course is taught by a qualified instructor;

(2) Providing course schedules at least thirty days prior to the start date of
each class;

(3) Monitoring attendance by having licensees who are taking the continu-
ing education course, sign-in at the time of entrance to the course, and
sign-out upon completion of the course, for courses other than self-
study courses;

(4) Supervising and evaluating courses and instructors;

(5) Administering examinations when applicable;

(6) Verifying and submitting in the appropriate format, on a timely basis,
course attendance and completion rosters and other information re-
quired by law;

(7) Signing and issuing to a licensee, in a form approved by the commis-
sioner, a certificate of completion within forty-five days of completion
of a continuing education course;

(8) Providing continuing education course application materials, including
a detailed course content outline and a copy of the provider’s tuition
and fee refund policy, upon a licensee’s request; and

(9) Publishing and abiding by a refund policy that complies with rules
adopted by the commissioner.

§431:9A- Courses. (a) A continuing education course provider shall

obtain prior approval for the course from the commissioner before advertising or
soliciting for a course.

(b) In determining whether to approve a course, the commissioner may
consider whether the course:

M
@

©)
4)

3

Is a formal program of learning that contributes directly to the profes-
sional competence of licensees;

Will enhance and improve the knowledge of licensees with regard to
the conduct of the business of insurance in the State;

Includes methods to evaluate and assess the effectiveness of the course;
Is appropriately classified as ‘‘basic’’, ‘‘intermediate’’, or ‘‘ad-
vanced’’; and

Includes a bibliography of reference materials and supplemental teach-
ing aids.

(c) The commissioner may refuse to grant continuing education credit for
any course work that focuses on:

(©6)

Personal development;

Motivational or public speaking;

Salesmanship;

Product presentation;

Mechanical office skills, including but not limited to typing, speed
reading, use of calculators, computers, or other office machinery; or
Other subject matter not related to the business of insurance as deter-
mined by the commissioner.

(d) A continuing education course provider shall apply to the commissioner
for course approval whenever changes are proposed in the course material, course
hours, method of presentation, or method of examination.

(e) Continuing education credit hours shall be approved in increments of not
less than one credit hour.

(f) No course shall be approved for more than twenty credit hours.
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(2) The continuing education course provider certificate:
(1) Shall expire:

(A) On July 1 of the calendar year immediately following the calen-
dar year the application for the initial certificate was received, if
the application was received in the months of January through
June; or

(B) OnJuly 1 of the second calendar year following the calendar year
the application for the initial certificate was received, if the
application was received in the months of July through Decem-
ber; and

(2) May thereafter be renewed by application for a period of one year
beginning on July 1 and ending on July 1 of the following calendar
year,

unless the certificate is earlier suspended or revoked by the commissioner.

§431:9A- Self-study courses. (a) In addition to the requirements of
courses generally, an approved continuing education course provider shall also
require for self-study courses, including computer-based courses, a written or
computer-based examination at the conclusion of the self-study course. The exami-
nation shall:

(1) Be composed of multiple choice questions, essay questions, or both;

(2) Have at least three different versions of itself, used on a random or
rotating basis;

(3) If composed of multiple choice questions for a course approved for up
to four credit hours, include at least twenty-five multiple choice ques-
tions;

(4) If composed of multiple choice questions for a course approved for
more than four credit hours, include at least fifty multiple choice
questions; :

(5) Be graded by the continuing education course provider or the continu-
ing education course provider’s agent;

(6) If the examination is computer-based, not include prompts designed to
aid the person taking the examination; and

(7) If the course is a computer-based course with a computer-based exami-
nation, be designed to prevent the licensee from taking the examination
without reviewing the course materials.

(b) To pass a multiple-choice self-study course, the licensee shall answer at

least seventy per cent of the examination questions correctly.

(c) A self-study course examination shall not be administered by a person
who:

(1) TIs related to, or is a business associate of, the licensee taking the

. examination; or _

(2) Has a financial interest in the success or failure of a licensee taking the
examination.

(d) Upon receipt of the completed examination, the continuing education
course provider or the continuing education course provider’s agent shall grade the
examination and mail the results to the licensee within thirty days for a multiple
choice examination, and within forty-five days for an essay examination.

§431:9A- Carryover credits. No credit hours earned during a single
renewal cycle may be carried over and counted towards satisfaction of the credit
hour requirements for a following renewal cycle for the same license.
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§431:9A- Course instructors. (a) The commissioner may deem a con-
tinuing education course instructor unqualified if the instructor has been subject to
suspension, revocation, or other disciplinary proceeding in relation to an insurance
license or other financial services license by the State or other jurisdiction.

(b) A continuing education course provider shall give the commissioner
access to the employment records of any instructor employed by the provider.

(c) A provider shall require the instructor to display a photo identification to
any insurance division representative who conducts an official audit during an
instruction period.

§431:9A- Tuition. (a) The following are requirements that providers

shall follow:

(1) Tuition fees for courses shall be reasonable and clearly identified;

(2) If the course is canceled for any reason, all fees shall be refunded in full
unless the enrollment application contains a refund policy clause that
expressly states otherwise. If the fees are refundable, the continuing
education course provider shall refund the fees within forty-five days
after the cancellation;

(3) In the event a course is postponed for any reason, a licensee shall be
given the choice of attending the course at a later date or having the fee
refunded in full. If a licensee chooses not to attend a postponed course,
the continuing education course provider shall refund the fees within
forty-five days after the postponement; and

(4) A provider may have a refund policy that addresses a licensee’s
cancellation or failure to complete a course, so long as that policy is
clear to the licensee and in compliance with this section.

(b) A continuing education course provider may offer a continuing education

course free of tuition.

§431:9A-  Reporting credit hours and recordkeeping. Continuing edu-

cation course providers shall:

(1) Submit course completion information as prescribed by the commis-
sioner to the insurance division within forty-five days after the course is
completed or the competency examination is scored, whichever is later.
The information shall be transmitted in an electronic form in the format
prescribed by the commissioner; and

(2) Maintain adequate records to verify the attendance and successful
course completion pursuant to section 431:9A-125(b).

§431:9A- Advertising. (a) A course shall not be advertised as an
approved course for continuing education credit unless the commissioner has ap-
proved the course in writing.

(b) Advertisements for an approved course shall include:

(1) The provider’s name, course title, and course number;

(2) The statement ‘‘Approved by the Hawaii State Insurance Commis-

sioner for continuing education credit’’;

(3) The number of approved credit hours; and

(4) The amount of tuitjon, fees, and all other associated expenses.

§431:9A- Advisory committee. (a) The commissioner may establish an
advisory committee, which shall be composed of nine members appointed by the
commissioner of which:

(1) Eight members shall be practicing licensees with active licenses; and

(2) One member shall be from the insurance division.
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Members shall serve staggered terms of two years each so that the terms of no more
than five members expire each year.

(b) The advisory committee shall assist the commissioner by:

(1) Recommending to the commissioner policies, procedures, and adminis-
trative rules to implement this part, including:

(A) Additional criteria to be used in the consideration and review of
course providers, courses, and course materials;

(B) Additional criteria to be considered in the approval or rejection of
continuing education courses; and

(C) Courses, credit hours, and fees for applications of renewals for
each approved course;

(2) Reviewing the continuing education course requirements for this State
and other states to determine whether the courses are substantially
equivalent and recommending to the commissioner whether to enter
into or maintain reciprocal agreements with other states;

(3) Reviewing and critiquing proposed continuing education course mate-
rials to determine whether the course materials are appropriate for the
purposes of continuing education and whether courses using these
materials would comply with this part; and

(4) Providing such other and further assistance to the commissioner as the
commissioner deems appropriate.

(c) The committee members shall receive no monetary compensation for

services.

(d) The commissioner may grant continuing education equivalent credit to

members of the advisory committee for work completed pursuant to this section.”

SECTION 2. Section 431:9A-102, Hawaii Revised Statutes, is amended by
amending the definition of ‘‘credit hour’ to read as follows:
““*‘Credit hour’’ means the value assigned to [anhoureof]:
(1) Fifty minutes of classroom instruction; or
(2) Inthe case of self-study courses, fifteen to twenty full pages of reading
materials excluding graphics, quizzes, and illustrations, depending on
content and type-face, as determined by the commissioner;
in an approved continuing education course.”

SECTION 3. Statutory material to be repealed is bracketed and stricken.
New statutory material is underscored.

SECTION 4. This Act shall take effect upon its approval.
(Approved May 13, 2003.)

ACT 56 S.B. NO. 1361

A Bill for an Act Relating to Prescription Drugs.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 328-1, Hawaii Revised Statutes, is amended by adding
two new definitions to be appropriately inserted and to read as follows:

““<Brand’’ or ‘‘brand name’’ means any registered trade name commonly
used to identify a drug.
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3

‘‘Established name’® or ‘‘generic name’’ when applied to a drug has the
meaning given in section 502(e)(3) of the Federal Food, Drug, and Cosmetic Act (21
U.S.C. §352(e)(3)).”’

SECTION 2. Section 328-16, Hawaii Revised Statutes, is amended as

follows:

1. By amending subsection (a) to read:

*“(a) A prescription drug shall be dispensed only if its label bears the

following:

(1) The name, business address, and telephone number of the seller. The
business address shall be the physical location of the pharmacy or the
dispensing practitioner’s office;

(2) The name of the person for whom the drug was prescribed or the name
of the owner of the animal for which the drug was prescribed;

(3) The serial number of the prescription;

(4) The date the prescription was prepared;

(5) The name of the practitioner if the seller is not the practitioner;

(6) The name, strength, and quantity of the drug;

(7) The ‘‘use by’ date [

which shall be:

(A) The expiration date on the manufacturer’s container; or

(B) One year from the date the drug is dispensed, whichever is
earlier;

(8) The number of refills available, if any; [and]

(9) In the case of the dispensing of an equivalent generic drug product, the
statement ‘‘same as (brand name of the drug product prescribed or the
referenced listed drug name)’’, or words of similar meaning; and

(10) Specific directions for the drug’s use; provided that if the specific
directions for use are too lengthy for inclusion on the label, the notation

‘‘take according to written instructions’’ may be used if separate

written instructions for use are actually issued with the drug by the

practitioner or the pharmacist, but in no event shall the notation ‘‘take

as directed’’, referring to oral instructions, be considered acceptable.
If any prescription for a drug does not indicate the number of times it may be
refilled, if any, the pharmacist shall not refill that prescription unless subsequently
authorized to do so by the practitioner. The act of dispensing a prescription drug
other than a professional sample or medical oxygen contrary to this subsection shall
be deemed to be an act that results in a drug being misbranded while held for sale.”’

2. By amending subsection (c) to read:

*“(c) A prescription may be communicated in writing, orally, or by electronic

transmission, and shall include the following information:

(1) The authorization of the practitioner noted as follows:

(A) Written prescriptions shall include the original signature of the
practitioner;

(B) Oral prescriptions shall be promptly recorded by the pharmacist
or medical oxygen distributor and shall include the practitioner’s
oral code designation; and

(C) Electronic prescriptions shall be irrefutably traceable to the pre-
scribing practitioner by a recognizable and unique practitioner
identifier such as:

(i) A bitmap or graphic image of the prescriber’s handwritten
signature and the prescriber’s oral code designation (or li-

;] for the drug,
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cense number or other identifier if the prescriber is an out-
of-state practitioner);

(ii) An electronic signature; [of]

(iii) A digital signature; or [by]

(iv) By other means as approved by the director;

(2) The date of issuance;

(3) The practitioner’s name, business telephone number, and business
address, unless the practitioner is otherwise uniquely identified and the
pharmacy or medical oxygen distributor dispensing the prescription has
the prescriber’s contact information on file accessible within the dis-
pensing area;

(4) The name, strength, and quantity of the drug to be dispensed, and
specific directions for the drug’s use;

(5) The name and address of the person for whom the prescription was
written or the name of the owner of the animal for which the drug was
prescribed, unless the pharmacy or medical oxygen distributor dispens-
ing the prescription has the address on file accessible within the
dispensing area; .

(6) The room number and route of administration, if the patient is in an
institutional facility; and

(7) The number of allowable refills, if the prescription is refillable. If the
number of refills authorized by the practitioner is indicated using the
terms ‘‘as needed’’ or ‘‘prn’’, the prescription may be refilled up to
twelve months from the date the original prescription was written.
After the twelve-month period, the ‘‘as needed’” or “‘prn’’ prescription
may be refilled for a subsequent three-month period; provided:

(A) The prescription is refilled only once during the three-month
period; :

(B) The refill does not exceed a thirty-day supply of the drug;

(C) The refill does not provide any amount of the drug fifteen months
beyond the date the original prescription was written;

(D) In the case of medical oxygen, the duration of therapy indicated
on a certificate of medical necessity shall supersede any limita-
tions or restrictions on refilling; and

(E) Subparagraphs (A) to (D) shall apply only to pharmacies and
medical oxygen distributors practicing in the State.”

SECTION 3. Section 328-17.6, Hawaii Revised Statutes, is amended by
amending subsection (a) to read as follows:

“‘(a) An out-of-state practitioner may issue a written, oral, or electronic
prescription within the confines of the practitioner’s license and in accordance with
Hawaii laws and rules. An oral or electronic prescription shall be [persenally
communieated] issued by the out-of-state practitioner or the prescriber’s authorized
agent and received only by a pharmacist; provided that a medical oxygen order may
be received by a medical oxygen distributor.”’

SECTION 4. Section 328-17.7, Hawaii Revised Statutes, is amended by
amending subsection (a) to read as follows: ‘

*‘(a) Every practitioner, pharmacist, or medical oxygen distributor[;] who
compounds, sells, or delivers any prescribed drug to a patient or a patient’s agent
shall maintain records that identify:

(1) The specific drug product[:] dispensed, including:

(A) The product’s national drug code (NDC) number; or
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(B) The brand name or the established name and the name or com-
monly accepted abbreviation of the principal labeler of the drug
product dispensed, the product strength, and the dosage form;

(2) The quantity of the drug;

(3) Directions for use;

(4) The number of allowable refills;

(5) The date of initial dispensing and the dates of all refilling;

(6) The date of any transfer of the prescription;

(7) The name, business address, and telephone number of the recipient
pharmacist or medical oxygen distributor for any transfer of prescrip-
tion;

(8) The prescribing practitioner, including name, business address, and
telephone number;

(9) The format (oral, written, or electronic) in which the prescription was
received;

(10) The patient, including name, address, and telephone number;

(11) The date of prescribing; and

(12) 'The name of the practitioner, pharmacist, or medical oxygen distributor

dispensing the drug.

Every prescription dispensed shall have the name of the pharmacist, dispensing
practitioner, or medical oxygen distributor responsible for the dispensing appended
to the prescription record, and every prescription record shall be preserved and
legible for a period of not less than five years. The prescription records shall be
subject at all times to the inspection of the director of health or the director’s agent.”’

SECTION 5. Section 328-91, Hawaii Revised Statutes, is amended as
follows:

1. By adding three new definitions to be appropriately inserted and to read:

‘“ “‘Compendia of therapeutically equivalent generic drugs’’ means the Or-
ange Book and any United States Food and Drug Administration documentation of
any United States Food and Drug Administration-approved therapeutic equivalency,
including but not limited to:

(1) Letters of approval of Abbreviated New Drug Applications with thera-

peutic equivalency evaluations;

(2) Published listings of approved New Drug Applications or approved
Abbreviated New Drug Applications with therapeutic equivalency
evaluations; and

(3) Listings of first time generics with therapeutic equivalency evalua-
tions,

adopted by the board.

‘“‘Multiple source drug’® means a drug marketed or sold by two or more
manufacturers or labelers or a drug marketed or sold by the same manufacturer or
labeler under two or more different brand names, or both, under a brand name and
without such a name,

‘‘Savings’® means the financial benefit derived from utilizing the substituted
equivalent generic drug product from the perspective of the consumer or the ultimate
payer, including third party payers.”’ ‘

2. By amending the definition of ‘‘Hawaii additions and deletions list’’ to

read:
“*‘Hawaii additions and deletions list’” means: ,
(1) A list of drug products that the board has determined to be safe,
effective, and therapeutically equivalent generic drug products but are
not in the [Orange Beok;] compendia of therapeutically equivalent

generic drugs; and .
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(2) A list of drug products that are included in the [Orange-Beok]
compendia of therapeutically equivalent generic drugs, but that the
board has determined not to be safe, effective, therapeutically equiva-
lent, or bioequivalent generic drug products.”

3. By repealing the definition of ‘‘established name’’.

SECTION 6. Section 328-92, Hawaii Revised Statutes, is amended to read as
follows:

¢§328-92 Drug product selection. (a) [A] When filling a prescription order
for a drug prescribed by its brand name, a pharmacist or the pharmacist’s authorized
agent shall:
(1) Offer to the consumer [substitutable-andlewer—eeost] an equivalent
. generic drug [preduets] product from the formulary adopted pursuant to
section 328-96; and
(2) [Iaferm] Upon the request of the consumer [ef-the-retail-price-differ-
product;-and], inform the consumer of the savings; and
(3) Inform the consumer of the consumer’s right to refuse substitution.
The pharmacist shall substitute an equivalent generic drug product if [the-consumer
censents;| the practitioner does not prohibit substitution under subsection (b), and
the [price-of the] substitute equivalent generic drug product [i i
i ] results in a savings. The pharmacist shall not substitute

if the consumer refuses.
(b) [Ia-Hlling-initial or-original preseriptions;:-the] The pharmacist shall not
substitute an equivalent generic drug product if the practitioner [-and-enly-the
it s ; < itute”?] indicates ‘‘brand medically neces-
sary’’ or words of similar meaning on the [written] prescription. The designation
“brand medically necessary’’ or other similar words or phrases must be handwritten
by the practitioner and shall not be preprinted or stamped on the written prescription.
The pharmacist shall not substitute an equivalent generic drug product if a prescrip-
tion is [erdered] orally or electronically ordered and the practitioner or authorized
employee of the practitioner [orally-orders—do-not-substitate’”] indicates ‘‘brand
medically necessary’’ or other similar words or phrases.
The pharmacist shall note the practitioner’s instructions on the prescription
record required to be maintained under section 328-17.7.

REPrio I P ptio 5t P

This subsection shall not apply when it does not comply with any federal
requirement for services reimbursable by medicaid or medicare.

[(d] (c) The pharmacist shall not substitute an equivalent generic drug
product for any prescription for an anti-epileptic drug, except upon the consent of the
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practitioner and the patient or the patient’s parent or guardian. This narrow exception
for epileptic patients shall not be construed as a policy decision to make exceptions
for any other conditions.

[¢e3] (d) The county prosecutors and the attorney general may bring action
upon complaint by an aggrieved person or upon their own motion in the name of the
State against any person to enjoin any violation of this part.”’

SECTION 7. Section 328-94, Hawaii Revised Statutes, is amended to read as
follows:

*‘§328-94 Prescription record. Each pharmacist or practitioner shall main-
tain a record of any substitution of [a-generically] an equivalent generic drug product
for a prescribed brand name drug product as provided in this part.”’

SECTION 8. Section 328-96, Hawaii Revised Statutes, is amended to read as
follows:

*‘§328-96 Drug formulary. (a) The board may adopt rules, pursuant to
chapter 91, to effectuate the purpose of this part. Without regard to chapter 91, the
board may adopt as rules the © i i

Do »

Drug-Administration;] compendia of therapeutically equivalent generic drugs as the
state drug formulary of equivalent multiple source drug products. The board may
adopt rules[;] pursuant to chapter 91[;] to establish a Hawaii additions and deletions
list; provided that section [328-92¢d)] 328-92(c) shall apply, and no pharmacist shall
substitute an equivalent generic drug product for. any prescription for an anti-
epileptic drug to treat epilepsy, except upon the consent of the practitioner and the
patient or the patient’s parent or guardian. Upon the adoption of the [Orange Book-er
i : ;] compendia of therapeutically equivalent generic drugs
by the board, the board shall notify all pharmacies in the State and other interested
individuals, within thirty working days, that the formulary has been updated. The
Hawaii additions and deletions list may list additional substitutable drug products
that are determined by the board to be safe, effective, and therapeutically equivalent.
The Hawaii additions and deletions list may delete drug products listed in the

] compendia of therapeutically equivalent generic drugs upon the
board’s finding that product quality or therapeutic equivalency or bioequivalency, as
appropriate, is not adequately assured.

(b) Pursuant to chapter 91, the Hawaii additions and deletions list may be
changed, added to, or deleted from as the board deems appropriate. Any person who
requests that any change be made or that a [generie-nameor-brand-name] drug
product be included or added to or deleted from the Hawaii additions and deletions
list shall have the burden of proof to show cause why the change, inclusion, addition,
or deletion should be made.

(c) The board shall revise or supplement the Hawaii additions and deletions
list as necessary.

(d) The department shall provide for distribution of the Hawaii additions and
deletions list and its revisions and supplements, and the dissemination of notices of
changes to the compendia of therapeutically equivalent generic drugs, to all phar-
macies in the State and to any other interested individuals. The department may
establish fees to be charged to persons who receive the Hawaii additions and
deletions list and its revisions and supplements[:], and notices of changes to the
compendia of therapeutically equivalent generic drugs. The amounts of the fees
charged [ e-Hawaii-additions-and-deletionslist-and-its—revisions-and supple
ments] shall be approximately the same as the costs of producing and distributing the

H dd on a d ORn s
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Hawaii additions and deletions list and its revisions and supplements[:], and the
notices of changes to the compendia of therapeutically equivalent generic drugs.
(e) Each pharmacy in the State shall:
(1) [Obtain;—smaintain;] Maintain and update the [

OrangeBook-and—its
cumulative-supplements;] compendia of therapeutically equivalent ge-
neric drugs as it is approved by the board; and '

(2) Obtain the Hawaii additions and deletions list.
(f) The department shall provide for public education regarding the provi-
sions of this part and shall monitor the effects of this part.”

SECTION 9. Section 328-93, Hawaii Revised Statutes, is repealed.

SECTION 10. This Act does not affect rights and duties that matured,
penalties that were incurred, and proceedings that were begun, before its effective
date.

SECTION 11. Statutory material to be repealed is bracketed and stricken.'
New statutory material is underscored.

SECTION 12. This Act shall take effect upon its approval.
(Approved May 14, 2003.)

Note
1. Edited pursuant to HRS §23G-16.5.

ACT 57 S.B. NO. 585

A Bill for an Act Relating to State Funds.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. This Act is recommended by the governor for immediate
passage in accordance with section 9 of article VII of the Constitution of the State of
Hawaii.

SECTION 2. The legislature intends that a percentage of the moneys

received by the department of health from the tobacco settlement moneys be
transferred to the department of human services to provide health care coverage to
children under nineteen who are eligible under its children’s health insurance
program. However, tobacco settlement moneys which were to be used in fiscal years
2000-2001, and 2001-2002, to provide health care coverage to children under
nineteen, who were eligible under medical assistance programs administered by the
department of human services, were not fully expended. The funds remain in the
Hawaii tobacco settlement special fund and may be used for payments to health care
providers programs administered by the department of human services.
_ Accordingly, the purpose of this Act is to appropriate the unexpended,
accumulated funds from the Hawaii tobacco settlement special fund for the depart-
ment of human services to use for children’s health programs for fiscal year 2002-
2003.

SECTION 3. There is appropriated out of the Hawaii tobacco settlement
special fund the sum of $6,259,886, or so much thereof as may be necessary for
fiscal year 2002-2003, to be transferred from the department of health to the
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department of human services. Notwithstanding section 328L-4, Hawaii Revised
Statutes, the sum appropriated shall be expended by the department of human
services for children’s health programs.

SECTION 4. This Act shall take effect upon its approval.
(Approved May 15, 2003.)

ACT 58 H.B. NO. 1111

A Bill for an Act Making Appropriations for Clatms Against the State, its Officers,
or its Employees.

Be It Enacted by the Legislature of the State of Hawaii:
PART 1

SECTION 1. The following sums or so much thereof as may be necessary for
fiscal year 2002-2003 are appropriated out of the general revenues of the State of
Hawaii to the department of the attorney general for the purpose of satisfying claims
for legislative relief as to the following named persons, firms, corporations, and
entities, for claims against the State or its officers or employees for the overpayment
of taxes, or for refunds, reimbursements, payments of judgments or settlements, or
other liabilities, in the amounts set forth opposite their names:

JUDGMENTS AGAINST THE STATE AMOUNT
AND SETTLEMENTS OF CLAIMS:

1. DEPARTMENT OF ACCOUNTING AND
GENERAL SERVICES:

Event Partners in Concession Services, et $ 185,000.00
al. v. State of Hawaii, et al., Civil No. Settlement
00-1-2077-07, First Circuit

Hi-Tec Roofing Services, Inc. v. State of $ 119,298.41
Hawaii, et al., PCH-2002-1, DCCA Judgment
L.TM. Corp. dba Civil Mechanical $ 27,500.00
v. State of Hawaii, Settlement
Civil No. 01-1-2159-07, First Circuit

SUBTOTAL: $ 331,798.41

2. DEPARTMENT OF AGRICULTURE:
Thomas v. Nakatani $ 150,000.00
Civil No. 00-00125 ACK/KSC, USDC Settlement
SUBTOTAL: $ 150,000.00
3. DEPARTMENT OF EDUCATION:
Doe Parents v. Norton, et al. $1,790,242.47
Civil No. 96-4906-11, First Circuit Judgment
Amount of judgment: $1,757,500.00
4% interest from 2/12/03: $ 3274247

Halpenny v. State of Hawaii, et al. $ 150,000.00
Civil No. 97-1941, First Circuit Settlement
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JUDGMENTS AGAINST THE STATE
AND SETTLEMENTS OF CLAIMS:

Ibarra, et al. v. State of Hawaii, et al.
Civil No. 01-1-0055K, Third Circuit

Kane v. State of Hawaii, et al.
Civil No. 98-2226-05, First Circuit

“Mother Doe 1, et al. v. State of

Hawaii, et. al.
Civil No. 01-1-1101-04, First Circuit
Rahsaan v. State of Hawaii, et al.
Civil No. 00-00795 HG/LEK, USDC
Washino v. Ventura, et al.
Civil No. 01-1-2570-08, First Circuit
SUBTOTAL:

4. OFFICE OF THE GOVERNOR:

Arakaki v. State of Hawaii

Civil No. 00-00514, USDC
Amount of judgment: $53,733.64
2.53% interest from 4/18/02: $ 1,760.44

Arakaki v. State of Hawaii

Civil No. 00-00514, USDC

UPW v. Yogi

Hawaii S.C. No. 23705
Amount of judgment: $ 498.16
10% interest from 1/30/03: $§ 24.98

SUBTOTAL.:

5. DEPARTMENT OF HUMAN SERVICES:

Burns-Vidlak and Sterling Cases
(Class Actions)

SUBTOTAL.:
6. DEPARTMENT OF LAND AND
NATURAL RESOURCES:

Atahan v. County of Maui, et al.
Civil No. 95-0160(1), Second Circuit
Captain Andy’s Sailing, Inc.

v. Johns, et al.

Civil No. 00-00051, USDC

SUBTOTAL.:

7. OFFICE OF THE LIEUTENANT GOVERNOR:

Smith v. State of Hawaii, Campaign
Spending Commission, et al.
Civil No. 02-00068HG/BMK, USDC

Smith v. State of Hawaii, Campaign
Spending Commission, et al.
Civil No. 02-00068HG/BMK, USDC
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AMOUNT

$  40,000.00
Settlement

$ 37,500.00
Settlement

$ 40,000.00
Settlement

$ 425,000.00
Settlement

$ 12,500.00
Settlement

$2,495,242.47

$ 55,494.08
Judgment

$ 104,000.00
Settlement

$ 523.14
Judgment

$ 160,017.22

$7,000,000.00
Settlement

$7,000,000.00

$ 75,000.00
Settlement

$ 242,854.60
Judgment

$ 317,854.60

$  63,042.58
Settlement

$ 31,786.31
Judgment
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SUBTOTAL.:
. MISCELLANEOUS CLAIMS:

JUDGMENTS AGAINST THE STATE AMOUNT

AND SETTLEMENTS OF CLAIMS:
Smith v. State of Hawaii, Campaign $  14,079.56
Spending Commission, et al. Judgment
Civil No. 02-00068HG/BMK, USDC
SUBTOTAL: $ 108,908.45

. DEPARTMENT OF PUBLIC SAFETY:

Aguinaldo v. Hoge, et al. $ 75,000.00
Civil No. 01-1-0681-02, First Circuit Settiement
Allen v. Iranon $ 78,182.68
Civil No. 97-00175ACK, USDC Judgment
Clark, et al. v. State of Hawaii, et al. $1,053,195.62
Civil No. 99-00885DAE/BMK, Settlement
USDC (Class Action) © n
desMarets v. State of Hawaii, et al. $ 175,000.00
Civil No. 97-3978-09, First Circuit Settlement
Evans, et al. v. State of Hawaii, et al. $ 1,990,000.00
Civil No. 97-1908-05, First Circuit Settlement
Morrison v. State of Hawaii, et al. $ 70,000.00
Civil No. 01-1-2248-07, First Circuit Settlement
Serrao v. State of Hawaii $ 50,000.00
Civil No. 01-1-0471, Third Circuit Settlement

$ 3,491,378.30

Arylla Chong $ 575.00
Ronnie Goda-George $ 430.00
Charles Ramos $ 457.00
Masaaki Soneda $ 1,849.00
SUBTOTAL.: $ 3,311.00
TOTAL (SECTION 1): $14,058,510.45

The sums appropriated shall be expended by the department of the attorney
general for the purposes of this Act.

PART 11

SECTION 2. The following sums, or so much thereof as may be necessary
for fiscal year 2002-2003, are appropriated out of the state highway fund for the
purpose of satisfying claims for legislative relief as to the following named persons,
for claims against the State or its officers or employees for payments of judgments or
settlements, or other liabilities, in the amount set forth opposite their names:
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JUDGMENTS AGAINST THE STATE
AND SETTLEMENTS OF CLAIMS:

DEPARTMENT OF TRANSPORTATION,
HIGHWAYS DIVISION:

Allstate v. State of Hawaii, et al.

$ 250,000.00

Civil No. 99-0648(3), Second Circuit Settlement
Delos Reyes, et al. v. State of Hawaii $1,500,000.00
Civil No. 02-1-0819-04, First Circuit Settlement
Eveleth v. State of Hawaii, et al. $ 15,000.00
Civil No. 01-1-0157, Third Circuit Settlement
Hashimoto, et al. v. State of Hawaii, $ 250,000.00
Civil No. 01-1-0110-01, F irst Circuit Settlement
Island Insurance Co. v. Department of $ 19,000.00
Transportation, et al., Settlement
Civil No. 02-1-0156-01, First Circuit

Querubin v. State of Hawaii $ 30,000.00
Civil No. 99-498, Third Circuit Settlement
San Nicholas, et al. v. State of Hawaii, $ 350,000.00
Civil No. 01-1-0111-01, First Circuit Settlement
SUBTOTAL.: $2,414,000.00
TOTAL (SECTION 2): $2,414,000.00

The sums appropriated shall be expended by the department of transportation
for the purposes of this Act.

SECTION 3. The legislature finds and declares that the following claim for
legislative relief recommended for approval as to the following named person for
claims against the State or the department of health or its officers or employees for
the payment of judgments or settlements, or other liabilities, in the amount set forth
opposite their name, is approved for payment:

JUDGMENTS AGAINST THE STATE
AND SETTLEMENTS OF CLAIMS:

DEPARTMENT OF HEALTH:

Aguinaldo v. State of Hawaii, et al. $ 20,000.00
Civil No. 00-1-0278(2), Second Circuit Settlement
SUBTOTAL: $ 20,000.00
TOTAL (SECTION 3): $ 20,000.00

Provided that of the legislative appropriation for the department of health for
fiscal year 2002-2003 in section 3 of Act 259, Session Laws of Hawaii 2001, as
amended by Act 3, Third Special Session Laws of Hawaii 2001, as further amended
by Act 177, Session Laws of Hawaii 2002, the general fund sum of $20,000.00 from
the Developmental Disabilities program (HTH 501) shall be expended by the
department of health for the purposes of this Act.

SECTION 4. The legislature finds and declares that the following claim for
legislative relief recommended for approval as to the following named person for
claims against the State or the department of land and natural resources or its officers
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or employees for the payment of judgments or settlements, or other liabilities, in the
amount set forth opposite their name, is approved for payment:

JUDGMENTS AGAINST THE STATE
AND SETTLEMENTS OF CLAIMS:

DEPARTMENT OF LAND AND NATURAL
RESOURCES:

Maalaea Slip 69, Inc. dba $ 4,133.25
Rascal Charters v. Department of Land and
Natural Resources,

Civil No. 01-1-0421(1), Second Circuit Judgment
SUBTOTAL: $ 4,133.25
TOTAL (SECTION 4): $ 413325

Provided that of the legislative appropriation for the department of land and
natural resources for fiscal year 2002-2003 in section 3 of Act 259, Session Laws of
Hawaii 2001, as amended by Act 3, Third Special Session Laws of Hawaii 2001, as
further amended by Act 177, Session Laws of Hawaii 2002, the special fund sum of
$4,133.25 from the Ocean-Based Recreation program (LNR 801) shall be expended
by the department of land and natural resources for the purposes of this Act.

SECTION 5. The legislature finds and declares that the following claim for
legislative relief recommended for approval as to the following named person for
claims against the State or the department of land and natural resources or its officers
or employees for the payment of judgments and settlements, or other liabilities, in
the amount set forth opposite their name, is approved for payment:

JUDGMENTS AGAINST THE STATE
AND SETTLEMENTS OF CLAIMS:

DEPARTMENT OF LAND AND NATURAL

RESOURCES:
Oberle v. State of Hawaii $ 31,200.00
Civil No. 00-1-0214, Third Circuit Settlement
SUBTOTAL.: $ 31,200.00
TOTAL (SECTION 5): $ 31,200.00

Provided that of the legislative appropriation for the department of land and
natural resources for fiscal year 2002-2003 in section 3 of Act 259, Session Laws of
Hawaii 2001, as amended by Act 3, Third Special Session Laws of Hawaii 2001, as
further amended by Act 177, Session Laws of Hawaii 2002, the general fund sum of
$31,200 from the Park Development and Operation program (LNR 806) shall be
expended by the department of land and natural resources for the purposes of this
Act.

SECTION 6. The legislature finds and declares that the following claim for
legislative relief recommended for approval as to the following named person for
claims against the State or the department of business, economic development, and
tourism or its officers or employees for the payment of judgments or settlements, or
other liabilities, in the amount set forth opposite their name, is approved for
payment:
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JUDGMENTS AGAINST THE STATE
AND SETTLEMENTS OF CLAIMS:

DEPARTMENT OF BUSINESS, ECONOMIC
DEVELOPMENT, AND TOURISM:

Hewlen v. Laboy, et al. $ 15,000.00
Civil No. 01-1-0366-02, First Circuit Settlement
SUBTOTAL.: $ 15,000.00
TOTAL (SECTION 6): $ 15,000.00

Provided that of the legislative appropriation for the department of business,
economic development, and tourism for fiscal year 2003-2004 in section 3 of H.B.
200 (the General Appropriations Act of 2003), the other federal funds sum of
$14,400.00 and the revolving funds sum of $600.00 shall be expended from the
Rental Housing Services program (BED 220) by the department of business,
economic development, and tourism for the purposes of this Act.

SECTION 7. The legislature finds and declares that the following claims for
legislative relief recommended for approval as to the following named persons for
claims against the State or the department of business, economic development, and
tourism or its officers or employees for the payment of judgments or settlements, or
other liabilities, in the amount set forth opposite their name, is approved for
payment:

JUDGMENTS AGAINST THE STATE
AND SETTLEMENTS OF CLAIMS:

DEPARTMENT OF BUSINESS, ECONOMIC
DEVELOPMENT, AND TOURISM:

Tuioti, et al. v. City & County of $ 18,333.34
Honolulu, Civil No. 00-1-1609-05, Settlement
First Circuit

SUBTOTAL.: $ 18,333.34
TOTAL (SECTION 7): , $ 18,333.34

Provided that of the legislative appropriation for the department of business,
economic development, and tourism for fiscal year 2003-2004 in section 3 of H.B.
No. 200 (the General Appropriations Act of 2003), the other federal funds sum of
$18,333.34 shall be expended from the Rental Housing Services program (BED 220)
by the department of business, economic development, and tourism for the purposes
of this Act.

SECTION 8. The legislature finds and declares that the following claims for
legislative relief recommended for approval as to the following named persons for
claims against the State or the department of education or its officers or employees
for the payment of judgments or settlements, or other liabilities, in the amount set
forth opposite their name, is approved for payment:
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JUDGMENTS AGAINST THE STATE
AND SETTLEMENTS OF CLAIMS:

DEPARTMENT OF EDUCATION:

Braithwaite, et al. v. State of Hawaii, $ 30,000.00
et al. Civil No. 02-1-1280-05, Settlement
First Circuit '

SUBTOTAL: $ 30,000.00
TOTAL (SECTION R8): $ 30,000.00

Provided that of the legislative appropriation for the department of education
for fiscal year 2002-2003 in section 3 of Act 259, Session Laws of Hawaii 2001, as
amended by Act 3, Third Special Session Laws of Hawaii 2001, as further amended
by Act 177, Session Laws of Hawaii 2002, the other federal funds sum of
$30,000.00 shall be expended from the School-Based Budgeting program (EDN
100) by the department of education for the purposes of this Act. : ,

SECTION 9. The sums hereinabove may be paid to the respective persons, or
for the satisfaction or settlement of the respectively identified cases, and in several
amounts hereinabove set forth or in lesser amounts deemed appropriate, upon checks
issued by the comptroller; provided departments must obtain the approval of the
attorney general before payment of any claim can be made.

SECTION 10. Notwithstanding the sums hereinabove stated as interest upon
judgments against the State, payment of interest shall be limited to the period from
the date of judgment, if applicable, to thirty days after the effective date of this part,
as provided in section 662-8, Hawaii Revised Statutes, for those cases to which that
statute applies.

PART III

SECTION 11. All unexpended and unencumbered balances of the appro-
priations made in this Act as of the close of business on June 30, 2004, shall lapse.

SECTION 12. If any provision of this Act, or the application thereof to any
person or circumstance is held invalid, the invalidity does not effect other provisions
or applications of the Act, which can be given effect without the invalid provision or
application, and to this end the provisions of this Act are severable.

SECTION 13. This Act shall take effect upon its approval; provided that
sections 6 and 7 of this Act shall take effect on July 1, 2003.

(Approved May 15, 2003.)

ACT 59 H.B. NO. 1509

A Bill for an Act Relating to Historic Preservation.
Be It Enacted by the Legislature of the State of Hawaii:
SECTION 1. Senate Concurrent Resolution No. 140, S.D. 1, adopted by the

Twenty-first Legislature, regular session of 2001, directed the department of land
and natural resources to work with Hawaiian cultural organizations and other
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interested parties to renew the plan to create a state park and nature reserve with
minimum improvements, but preserving the significant archaeological sites in the
area designated in the resolution within the ahupua‘a of Honomalino, Okoe, Kapu‘a,
Kaulanamauna, and Manuka in the districts of South Kona and Ka‘u, county of
Hawaii.

The department of land and natural resources submitted a report to the
Twenty-first Legislature, regular session of 2002, in December of 2001. The report
identified the areas proposed to be included within the park, summarized the status
and existing conditions, discussed access and infrastructure, and summarized the
issues and recommendations.

The purpose of this Act is to establish a South Kona wilderness area on the
island of Hawaii, provide a mechanism for the creation of a plan for management of
the wilderness area, and provide a framework for management of the wilderness
area.

SECTION 2. Chapter 6F, Hawaii Revised Statutes, is amended by adding a
new part to be appropriately designated and to read as follows:

“PART . SOUTH KONA WILDERNESS AREA

§6E-A Establishment. There is established the South Kona wilderness area
on the island of Hawaii in the area described in section 6E-B to be administered by
the department of land and natural resources for the preservation of the visual,
cultural, and historical aspects of the lands covered in this part and for the following
other purposes:

(1) To preserve the extensive archaeological sites in the area, including

ancient homesites, a holua slide, a heiau, and burial caves;

(2) To preserve and protect native Hawaiian plants and animals currently

in the area;

(3) To provide for a wilderness area with minimal man-made structures;

(4) To permit limited access for recreational purposes, such as fishing,

swimming, camping, and exploration; and

(5) To prevent additional development in the area.

$6E-B Lands included. (a) Except as provided in subsection (b), the
following lands shall be included in the South Kona wilderness area:
(1) Honomalino: All lands from the shoreline to six thousand feet inland;
(2) Okoe: All lands from the shoreline to six thousand feet inland. The
Honomalino and Okoe sections include about one thousand four hun-
dred fifty-eight acres; '
(3) Kapu‘a: All lands from the shoreline and going mauka, designated as
lots D-2-1 to D-2-4 in the county of Hawaii, planning department, final
subdivision approval number 7625, a portion of which is currently
included within the conservation district, which lands include about
seven thousand seven hundred eighty acres;
(4) Kaulanamauna: All lands from the shoreline to the forest reserve
boundary, which includes about eight hundred seventy acres; and
(5) Manuka: All lands from the shoreline to the forest reserve boundary,
which includes about eleven thousand eight hundred ten acres.
(b) Any parcel of land included in subsection (a) upon which there is a
dwelling house as of July 1, 2003, together with any outbuildings forming a part of
the residential complex, shall be excluded from the South Kona wilderness area.
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§6E-C Management plan. The department, in cooperation with appropriate
" county, state, and federal agencies, shall develop a comprehensive management
plan for: ‘

(1) The preservation and protection of the historic sites;

(2) The protection of native species; and

(3) The recreational uses of the South Kona wilderness area.
The department shall be authorized and encouraged to contract out the development
of the plan and the management of the South Kona wilderness area to nonprofit
organizations interested in attaining the purposes of this part.

§6E-D Construction prohibited. No new homes or other structures shall be
constructed within one thousand feet of the shoreline within the South Kona
wilderness area, except as follows:

(1)  Structures built by the department for the purpose of managing the

area;

(2) Repairs to existing structures pursuant to rules adopted by the depart-

ment; and

(3) Construction of one dwelling by a private landowner if the existing

rules permit the construction;
provided that no land may be subdivided within the area, and provided further that
no owner shall be permitted to consolidate and resubdivide lots within the area if this
would increase the number of buildable lots.

§6E-E Land acquisition. The department is authorized to acquire any
private lands included in the lands described in section 6E-B(a) by a value-for-value
exchange of other state lands; provided that, notwithstanding section 171-50, the
costs associated with any appraisal, including that of the public land, shall be borne
by the owner of the private land in the exchange transaction or by private funds,
grants, or contributions.

§6E-F Designation of lands within the conservation district. All lands
described in section 6E-B(a) shall be classified as lands within the conservation
district as described in section 205-2 without the necessity of any proceedings before
the land use commission.””

SECTION 3. In codifying the new sections added by section 2 of this Act,
the revisor of statutes shall substitute appropriate section numbers for the letters used
in designating the new sections in this Act.

SECTION 4. This Act shall take effect on July 1, 2003; provided that:

(1) This Act shall be repealed on December 31, 2006, if the exchange
transactions to acquire the lands described in section 6E-B are not
consummated prior to December 31, 2006; and _

(2) In the event that this Act is repealed, any revisions to land classifica-
tions that were made pursuant to this Act shall revert to their original
classifications.

(Approved May 16, 2003.)

103



ACT 60

ACT 60 S.B. NO. 931

A Bill for an Act Relating to Hawaii Victims Leave Act.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The purpose of this Act is to:

(1) Promote the State’s interest in reducing domestic violence, sexual
assault, and stalking by enabling victims of domestic or sexual violence
to maintain the financial independence necessary to leave abusive
situations, achieve safety, minimize the physical and emotional injuries
from domestic or sexual violence, and reduce the devastating economic
consequences of domestic or sexual violence to employers and employ-
ees;

(2) Promote the State’s interest in ensuring that victims of domestic or
sexual violence can recover from and cope with the effects of such
violence and participate in criminal and civil justice processes, without
fear of adverse economic consequences from their employers; and

(3) Ensure that victims of domestic or sexual violence can recover from the
effects of such violence and participate in criminal and civil justice
processes without fear of adverse economic consequences.

SECTION 2. Chapter 378, Hawaii Revised Statutes, is amended by adding a
new part to be appropriately designated and to read as follows:

“PART . VICTIMS LEAVE

§378-A Definitions. As used in this part:

““Child’’ means an individual who is a biological, adopted, or foster son or
daughter; a stepchild; or a legal ward of an employee.

“Course of conduct’’ means acts over any period of time of repeatedly
maintaining a visual or physical proximity to a person or conveying verbal or written
threats, including threats conveyed through electronic communications or threats
implied by conduct.

“Domestic abuse’’ means conduct defined in section 586-1.

“Domestic or sexual violence’’ means domestic abuse, sexual assault, or
stalking.

““Electronic communications”” includes communications via telephone, mo-
bile phone, computer, e-mail, video recorder, fax machine, telex, or pager.

“Employee’’ means a person who performs services for hire for not fewer
than six consecutive months for the employer from whom benefits are sought under
this chapter.

“‘Health care provider’’ means a physician as defined under section 386-1.

*‘Sexual assault’’ means any conduct proscribed by chapter 707, part V.

*“Stalking”” means engaging in a course of conduct directed at a specifically
targeted person that would cause a reasonable person to suffer substantial emotional
distress or to fear bodily injury, sexual assault, or death to the person or to the
person’s spouse, parent, child, or any other person who regularly resides in the
person’s household, and where the conduct does cause the targeted person to have
such distress or fear.

““Victim services organization’’ includes:

(1) A nonprofit, nongovernmental organization that provides assistance to

victims of domestic or sexual violence or to advocates for such victims,
including a rape crisis center;
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(2) An organization operating a shelter or providing professional counsel-
ing services; or
(3) An organization providing assistance through the legal process.

§378-B Leave of absence for domestic or sexual violence. (a) An employer
employing fifty or more employees shall allow an employee to take up to thirty days
of unpaid victim leave from work per calendar year, or an employer employing not
more than forty-nine employees shall allow an employee to take up to five days of
unpaid leave from work per calendar year, if the employee or the employee’s minor
child is a victim of domestic or sexual violence; provided the leave is to either:

(1) Seek medical attention for the employee or employee’s minor child to
recover from physical or psychological injury or disability caused by
domestic or sexual violence;

(2) Obtain services from a victim services organization;

(3) Obtain psychological or other counseling;

(4) Temporarily or permanently relocate; or

(5) Take legal action, including preparing for or participating in any civil
or criminal legal proceeding related to or resulting from the domestic or
sexual violence, or other actions to enhance the physical, psychologi-
cal, or economic health or safety of the employee or the employee’s
minor child or to enhance the safety of those who associate with or
work with the employee. »

(b) An employee’s absence from work that is due to or resulting from
domestic abuse or sexual violence against the employee or the employee’s minor
child as provided in this section shall be considered by an employer to be a
Justification for leave for a reasonable period of time, not to exceed the total number
of days allocable for each category of employer under subsection (a).

‘‘Reasonable period of time’’ as used in this section means:

(1) Where due to physical or psychological injury to or disability to the
employee or employee’s minor child, the period of time determined to
be necessary by the attending health care provider, considering the
condition of the employee or employee’s minor child, and the job
requirements; and

(2) Where due to an employee’s need to take legal or other actions,
including preparing for or participating in any civil or criminal legal
proceeding, obtaining services from a victim services organization, or
permanently or temporarily relocating, the period of time necessary to
complete the activity as determined by the employee’s or employee’s
minor child’s attorney or advocate, court, or personnel of the relevant
victim services organization.

(c) Where an employee is a victim of domestic or sexual violence and seeks
leave for medical attention to recover from physical or psychological injury or
disability caused by domestic or sexual violence, the employer may request that the
employee provide:

(1) A certificate from a health care provider estimating the number of leave
days necessary and the estimated commencement and termination dates
of leave required by the employee; and

(2) Prior to the employee’s return, a medical certificate from the em-
ployee’s attending health care provider attesting to the employee’s
condition and approving the employee’s return to work.

(d) Where an employee has taken not more than five calendar days of leave
for non-medical reasons, the employee shall provide certification to the employer in
the form of a signed statement within a reasonable period after the employer’s
request, that the employee or the employee’s minor child is a victim of domestic or
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sexual violence and the leave is for one of the purposes enumerated in subsection (a).
If the leave exceeds five days per calendar year, then the certification shall be
provided by one of the following methods: _

(1) A signed written statement from an employee, agent, or volunteer of a
victim services organization, from the employee’s attorney or advocate,
from a minor child’s attorney or advocate, or a medical or other
professional from whom the employee or the employee’s minor child
has sought assistance related to the domestic or sexual violence; or

(2) A police or court record related to the domestic or sexual violence.

() If certification is required, no leave shall be protected until a certification,
as provided in this section, is provided to the employer.

(f) The employee shall provide the employer with reasonable notice of the
employee’s intention to take the leave, unless providing that notice is not practicable
due to imminent danger to the employee or the employee’s minor child.

(2) Nothing in this section shall be construed to prohibit an employer from
requiring an employee on victim leave to report not less than once a week to the
employer on the status of the employee and intention of the employee to return to
work.

(h) Upon return from leave under this section, the employee shall return to
the employee’s original job or to a position of comparable status and pay, without
loss of accumulated service credits and privileges, except that nothing in this
subsection shall be construed to entitle any restored employee to the accrual of:

(1) Any seniority or employment benefits during any period of leave,
unless the seniority or benefits would be provided to a similarly
situated employee who was on leave due to a reason other than
domestic or sexual violence; or

(2) Any right, benefit, or position of employment to which the employee
would not have otherwise been entitled.

() All information provided to the employer under this section, including
statements of the employee, or any other documentation, record, or corroborating
evidence, and the fact that the employee or employee’s minor child has been a victim
of domestic or sexual violence or the employee has requested leave pursuant to this
section, shall be maintained in the strictest confidence by the employer, and shall not
be disclosed, except to the extent that disclosure is:

(1) Requested or consented to by the employee;

(2) Ordered by a court or administrative agency; or

(3) Otherwise required by applicable federal or state law.

(j) Any employee denied leave by an employer in wilful violation of this
section may file a civil action against the employer to enforce this section and
recover costs, including reasonable attorney’s fees, incurred in the civil action.

§378-C Relationship to other leaves. If an employee is entitled to take paid
or unpaid leave pursuant to other federal, state, or county law, or pursuant to an
employment agreement, a collective bargaining agreement, or an employment
benefits program or plan, which may be used for the purposes listed under section
378-B(a), the employee shall exhaust such other paid and unpaid leave benefits
before victim leave benefits under this chapter may be applied. The combination of
such other paid or unpaid leave benefits that may be applied and victim leave
benefits shall not exceed the maximum number of days specified under section
378-B(a).

§378-D Effect on employment and collective bargaining agreements;

benefits. Nothing in this part shall be construed to supersede any provision of any
employment agreement, collective bargaining agreement, or employment benefits
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program or plan that provides greater benefits or rights than those benefits or rights
established under section 378-B.”’

SECTION 3. If any provision of this Act, or the application thereof to any
person or circumstance is held invalid, the invalidity does not affect other provisions
or applications of the Act which can be given effect without the invalid provision or
application, and to this end the provisions of this Act are severable.

SECTION 4. In codifying this Act, the revisor of statutes shall substitute
appropriate section numbers for the section references used in this Act.

SECTION 5. This Act shall take effect on January 1, 2004.
(Approved May 19, 2003.)

ACT 61 : H.B. NO. 1198

A Bill for an Act Relating to Child Labor.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. It is the purpose of the child labor law, chapter 390, Hawaii
Revised Statutes, to establish standards in the employment of minors relating to their
safety, health, education, and welfare. To this end, this Act seeks to provide
protections against and sanctions for the exploitation and injury of Hawaii’s youth
while employed during their formative years.

SECTION 2. Section 390-1, Hawaii Revised Statutes, is amended by adding
a new definition to be appropriately inserted and to read as follows:

‘¢ “*Adult entertainment’’ means an activity to which a minor would not be
able to legally gain admittance and shall include but not be limited to:

(1) Performing of exotic entertainment;

(2) Nude, exotic, or lap dancing;

(3) Showing of film, video, still picture, electronic reproduction, or other

visual reproduction depicting:

(A) Acts or simulated acts of sexual intercourse, masturbation, sod-
omy, bestiality, oral copulation, flagellation, or any sexual acts
that are prohibited by law;

Any person being touched, caressed, or fondled on the breast,
buttocks, anus, or genitalia;

Scenes wherein a person displays the anus or genitalia; or
Scenes wherein artificial devices or inanimate objects are em-
ployed to depict, or drawings are employed to portray, any of the
prohibited activities described above.”’

Ee B

SECTION 3. Section 390-2, Hawaii Revised Statutes, is amended as follows:

1. By amending subsection (a) to read:

““(a) No minor under eighteen years of age shall be employed or permitted to
work in, about, or in connection with any gainful occupation at any time except as
otherwise provided in this section. In no event, however, shall the minor be
permitted to be employed or permitted to work in, about, or in connection with adult
entertainment or any gainful occupation prohibited by law or which has been
declared by rule [erregulation] of the director to be hazardous for the minor.”’
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ployed:

108

2. By amending subsections (c) and (d) to read:
““(c) A minor who has attained the age of fourteen years but not sixteen years
may be employed or permitted to work:

1

@
©))
“

(&)
©)

()]
@

During periods when the minor is not legally required to attend school
or when the minor is excused by school authorities from attending
school; [and]

If the employer of the minor procures and keeps on file a valid
certificate of employment; [and]

No more than five hours continuously without an interval of at least
thirty consecutive minutes for a rest or lunch period; [and

-] Between 7:00 a.m. and 7:00 p.m. of any day;
provided that during any authorized school break, the minor may be
employed between 6:00 a.m. and 9:00 p.m.;

No more than six consecutive days;

No more than eighteen hours in a calendar week during which the
minor is legally required to attend school, and no more than forty hours
in a calendar week during which the minor is not legally required to
attend school or when the minor is excused by school authorities from
attending school;

No more than three hours on any school day; and

No more than eight hours on any nonschool day.

(d) A minor under fourteen years of age may be employed or permitted to
work in theatrical employment or in harvesting of coffee under circumstances and
conditions prescribed by the director by [zegulation;] rule; provided that:

6y

)

©))

The work is performed during periods when the minor is not legally
required to attend school or when the minor is excused by school
authorities from attending school;

With respect to employment in harvesting of coffee, the director has
determined after a public hearing that sufficient adult labor to perform
the work is unavailable; and

The employer of the minor procures and keeps on file a valid certificate
of employment.’”

SECTION 4. Section 390-5, Hawaii Revised Statutes, is amended to read as
follows:

“‘[F18390-5[}] Exceptions. This chapter shall not apply to any minor em-

@

3
4
&)

In performance of work in connection with the sale or distribution of
newspapers; [oz]

In domestic service in or about the private home of the employer; [ex]
As a golf caddy; or

By any religious, charitable, or nonprofit organization in exempt em-
ployment as prescribed by the director by rule [erregulation:];
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provided that such employment is during periods when the minor is not legally
required to attend school or when the minor has been excused by school authorities
from attending school; in an occupation which has not been declared by rule of the
director to be hazardous; and not in connection with adult entertainment.”’

SECTION 5. Section 390-6, Hawaii Revised Statutes, is amended to read as
follows:

“‘[£1§390-6[1] Rules [and regulations]. The director [may] shall adopt rules
ions] pursuant to chapter 91, necessary for the purpose of [earrying-out]

S B

SECTION 6. Section 390-7, Hawaii Revised Statutes, is amended to read as
follows:

““[F1§390-7[]] [Penalty:] Child labor crime. Any person, other than the
minor employee, who [wilfully] knowingly violates any provision of this chapte
shall be [fined not more-than$ ’
guilty of a misdemeanor.”’

J ’

SECTION 7. This Act does not affect rights and duties that matured,
penalties that were incurred, and proceedings that were begun, before its effective
date.

SECTION 8. Statutory material to be repealed is bracketed and stricken.
New statutory material is underscored.

SECTION 9. This Act shall take effect upon its approval.
(Approved May 19, 2003.)

ACT 62 H.B. NO. 562
A Bill for an Act Relating to Sexual Assault.
Be It Enacted by the Legislature of the State of Hawaii:

PART 1

SECTION 1. Act 1, Second Special Session Laws of Hawaii 2001, is
amended by amending section 7 to read as follows:

“SECTION 7. This Act shall take effect upon its approval [and-shall-be
sled—on re—30-—-2003: nrovided—that _section 0 an

SECTION 2. Act 1, Second Special Session Laws of Hawaii 2001, is
amended by amending section 5 to read as follows:
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“SECTION 5. The attorney general shall convene a task force to engage in a
comprehensive review of the effectiveness and impact of this Act, based partly on
data provided by the department of the prosecuting attorney of the city and county of
Honolulu. The attorney general shall request the Coalition for the Prevention of Sex
Assault to assist in the development and work of the task force. In addition to its
review of this Act, the task force [shall] also shall review differing viewpoints
concerning the age of consent for consensual sex conduct, particularly as it relates to
minors in sexual relationships with adult partners.

Findings should provide the legislature with factual information, the national
experience, and ‘‘best practices’” for the purpose of assisting the legislature in
developing social policy on the issue of ‘‘age of consent’’, which shall specifically
include but is not limited to:

(1) A compilation of relevant state statutes;

(2) A compilation of sentencing practices in other jurisdictions;

(3) An evaluation of statutes and sentencing practices and their impacts on

adolescents; and

(4) Hawaii data on incidents of adolescent sexual activity:.

The composition of the task force shall be as follows, but not limited to:

(1) Each county chief of police, or designate;

(2) Each county prosecutor, or designate;

(3) A representative from the judiciary;

(4) A department of public safety representative;

(5) A department of health representative;

(6) A Sex Abuse Treatment Center representative;

(7) A Sex Assault Coalition representative;

(8) A Catholic Charities-Child Sex Abuse Treatment Program representa-

tive;

(9) A Children’s Advocacy Center representative;

(10) An office of youth services representative;

(11) An immigrant service provider representative;

(12) The chair of the house committee on judiciary and Hawaiian affairs, or
designate;

(13) The chair of the senate committee on judiciary, or designate;

(14) A Hawaii Family Forum representative;

(15) A Sisters Offering Support representative;

(16) A League of Women Voters representative;

(17) A Hawaii state commission on the status of women representative; and

(18) A military community representative.

The task force shall report its findings and recommendations to the legisla-
ture no later than twenty days before the convening of the regular session of 2003.
The attorney general shall collect and coordinate data generated as a result of the
task force’s recommendations, from the department of education, the department of
health, the University of Hawaii, and service providers, and report its findings to the
legislature no later than twenty days before the convening of the regular session of
2004.”

PART II

SECTION 3. Section 846E-1, Hawaii Revised Statutes, is amended by
adding a new definition to be appropriately inserted and to read as follows:
¢« “‘Registration information’’ means the information specified in section

846E-2(b).”’
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SECTION 4. Section 846E-2, Hawaii Revised Statutes, is amended to read
as follows:

*‘§846E-2 Registration requirements. (a) A sex offender shall register with
the attorney general and comply with the provisions of this chapter for life.

(b) Registration information for each sex offender shall consist of a recent
photograph, verified fingerprints, and [a—signed-statement—by—the—sex—offender
eontatning:| the following information:

(1) Name and all aliases used by the sex offender or under which the sex
offender has been known and other identifying information, including
date of birth, social security number, sex, race, height, weight, and hair
and eye color;

(2) 'The legal address and telephone number of the sex offender’s residence
or mailing address, or any current, temporary address where the sex
offender resides, and for each address how long the sex offender has
resided there;

(3) The legal address and telephone number where the sex offender is
staying for a period of more than ten days, if other than the stated
residence;

(4) The future address and telephone number where the sex offender is
planning to reside, if other than the stated residence;

(5) Names and legal addresses of current and known future employers and

. the starting and ending dates of any such employment;

(6) Names and legal addresses of current and known future educational
institutions with which the sex offender is affiliated in any way,
whether or not compensated, including but not limited to affiliation as a
faculty member, an employee, or a student, and the starting and ending
dates of any such affiliation;

(7) The year, make, model, color, and license number of all vehicles
currently owned or operated by the sex offender;

(8) A summary of the criminal offenses against victims who were minors
and sexually violent offenses for which the sex offender has been
convicted or found unfit to proceed or acquitted pursuant to chapter
704;

(9) A statement indicating whether the sex offender has received or is
currently receiving treatment for mental abnormality or personality
disorder;

(10) A statement indicating whether the sex offender is a United States
citizen; and
(11) Any additional identifying information about the sex offender.

(c) Whenever a sex offender provides registration information, during initial
registration as a sex offender or when providing notice of a change in registration
information, the sex offender also shall sign a statement verifying that all of the
registration information is accurate and current.

(d) Each sex offender, whether or not a resident of this state, who remains in
the state for more than ten days or for an aggregate period exceeding thirty days in
one calendar year, shall register within three working days upon:

Arrival in this state;

Release from incarceration;

Release from commitment;

Release on furlough;

Placement on parole; or

Arrival in a county in which the sex offender resides or expects to be
present for a period exceeding ten days.

eLEREE
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Each sex offender shall register in person with the county chief of police having
jurisdiction of the area where the sex offender resides or is present.”’

SECTION 5. Section 846E-3, Hawaii Revised Statutes, is amended by
amending subsection (d) to read as follows:

““(d) Prior to public release of a sex offender’s relevant information under
subsection (f), the State shall petition the court, in a civil proceeding, for an order
permitting its release. The petition shall be filed with the court in which the offense
was prosecuted, or, in the case where the offense did not occur in the State, in the
circuit of the sex offender’s residence with the court for which jurisdiction would be
proper had the offense occurred in this State. The State shall be represented by the
prosecuting attorney for the county where the hearing is held. The State shall have
the burden of proving, by a preponderance of the evidence, that the sex offender is
required to register under this chapter. Proof by the State shall give rise to a
presumption that public release of relevant information is necessary to protect the
public. The sex offender shall be given the opportunity to present evidence to rebut
the presumption and to show that the offender does not represent a threat to the
community and that public release of relevant information is not necessary.

If the court determines that public release of relevant information is neces-
sary to protect the public, the court shall issue an order for the release. The order
shall set the time duration of public release of relevant information, which shall be
for a minimum period of ten years, unless any [ene-or-ere-of-the-factors] factor
listed in paragraph (2), (4), (5), or (6) applies. If any [ene-er-mere] of these factors
apply, then the time duration of the public release shall be for the life of the sex

E)

hreat to-the-community-and-that -pub o-longer-necessary-|; provided
that upon petition by the sex offender, the court may modify its order for lifetime
public release upon a showing, by clear and convincing evidence, that the sex
offender suffers an extraordinary physical disability that prevents the offender from
committing future sexual offenses.

The court in making its determination shall consider the following factors:

(1) The offense involved the death or serious bodily injury of another
person;

(2) The offense resulted in sentencing under the terms of section 706-
606.5, 706-660.2, or 706-661;

(3) The offender has inexcusably failed to comply with terms and condi-
tions of probation or parole;

(4) The victim was twelve years of age or younger at the time of the
offense;

(5) The offender either prior to or subsequent to the offense requiring
registration under this chapter, has been convicted, found unfit to
proceed, or acquitted due to a physical or mental disease, disorder, or
defect, of a sexual offense or an offense against children, including all
offenses occurring in other jurisdictions;

(6) The offender has been convicted, found unfit to proceed, or acquitted
due to a physical or mental disease, disorder, or defect, of a sexual
assault as defined in section 707-730(1)(a) or an offense that is compa-
rable in another jurisdiction;

(7) The offender [whe] has inexcusably failed to register as a sex offender
or [whe] is otherwise not in compliance with this chapter; and
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(8) The offender has been convicted of any crime since the conviction
requiring the offender’s registration.”’

SECTION 6. Section 846E-4, Hawaii Revised Statutes, is amended by
amending subsection (a) to read as follows:

““(a) Each person, or that person’s designee, in charge of a jail, prison,
hospital, school, or other institution to which a sex offender has been committed
pursuant to a conviction, or an acquittal or finding of unfitness to proceed pursuant
to chapter 704, for a sexually violent offense or a criminal offense against a victim
who is a minor, and each judge, or that judge’s designee, who continues bail for or
releases a sex offender following a guilty verdict or a plea of guilty or nolo
contendere, who releases a sex offender on probation or who discharges a sex
offender upon payment of a fine, and each agency having jurisdiction, shall, prior to
the discharge, parole, or release of the sex offender:

(1)  Explain to the sex offender the duty to register and the consequences of

failing to register under this chapter;

(2) Obtain from the sex offender all of the registration information required
by this chapter;

(3) Inform the sex offender that if at any time the sex offender changes
[pame;—employment;—vehicle,—or—residence—address;] any of the sex
offender’s registration information, the sex offender shall notify the
attorney general of the new registration information in writing within
three working days;

(4) Inform the sex offender that, if at any time the sex offender changes
residence to another state, the sex offender shall register the new
address with the attorney general and also with a designated law
enforcement agency in the new state, if the new state has a registration
requirement, [: ishi i i
new-state;] within the period of time mandated by the new state’s sex
offender registration laws;

(5) Obtain and verify fingerprints and a photograph of the sex offender, if
these have not already been obtained or verified in connection with the
offense that triggers the registration;

(6) Require the sex offender to sign a statement indicating that the duty to
register has been explained to the sex offender; and

(7)  Give one copy of the signed statement and one copy of the registration
information to the sex offender.”

SECTION 7. Section 846E-4, Hawaii Revised Statutes, is amended by
amending subsection (e) to read as fpllpws:

e e vathinr threo working days_after release from

-] The chief of police shall
transmit any sex offender registration information required by this chapter to the
attorney general, by entering the information into a statewide record system, if the
information has not previously been entered into the system, and also shall provide
the attorney general with a photograph and fingerprints of the sex offender, taken at
the time the sex offender registers with the chief of police. The sex offender shall
report in person every five years to the county chief of police of the county where the
sex offender’s residence is located for purposes of having a new photograph taken.”’
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SECTION 8. Section 846E-6, Hawaii Revised Statutes, is amended by
amending subsection (a) to read as follows:

““(a) A sex offender required to register under this chapter, who changes
[rame,—employment,—vehicle,—orresidence—address] any of the sex offender’s
registration information after an initial registration with the attorney general, shall
notify the attorney general of the new registration information in writing within three
working days of the change. For purposes of this section, a person shall be deemed to
have established a new residence during any period in which the person resides at a
different address for not less than ten days. If the new residence is in another state
that has a registration requirement, the person shall register with [&] the designated
law enforcement agency in the state to which the person moves, [rotlater-than-ten

i i i -] within the period of time
mandated by the new state’s sex offender registration laws.”

SECTION 9. If any provision of this Act, or the application thereof to any
person or circumstance is held invalid, the invalidity does not affect other provisions
or applications of the Act, which can be given effect without the invalid provision or
application, and to this end the provisions of this Act are severable.

SECTION 10. Statutory material to be repealed is bracketed and stricken.
New statutory material is underscored.

SECTION 11. This Act shall take effect on June 29, 2003.
(Approved May 19, 2003.)

Note
1. Does not include amendment made by L 2002, ¢ 36.

ACT 63 H.B. NO. 297

A Bill for an Act Relating to Drugs.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Chapter 28, Hawaii Revised Statutes, is amended by adding a
new part to be appropriately designated and to read as follows:

“PART . DRUG NUISANCE ABATEMENT UNIT

§28- Drug nuisance abatement unit. (a) There is established in the
department of the attorney general a drug nuisance abatement unit.

(b) The unit shall employ such attorneys, auditors, investigators, and other
personnel as necessary to promote the effective and efficient conduct of the unit’s
activities. Except for the attorneys, all other employees of the drug nuisance abate-
ment unit shall be subject to chapter 76.

(c) The purpose of the drug nuisance abatement unit shall be to provide for
the effective enforcement and prosecution of those violations of the drug nuisance
abatement laws under chapter 712, part V but only for offenses related to drugs and
intoxicating compounds as provided under chapter 712, part IV. The drug nuisance
abate unit may also review and take appropriate action on drug nuisance complaints
of any citizen of the State, or drug nuisances that are discovered by the unit in
carrying out its activities.”’ :
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SECTION 2. Section 712A-16, Hawaii Revised Statutes, is amended by
amending subsection (4) to read as follows:

*“(4) There is established in the department of the attorney general a re-
volving fund to be known as the criminal forfeiture fund, hereinafter referred to as
the ““fund’’ in which shall be deposited one-half of the proceeds of a forfeiture and
any penalties paid pursuant to section 712A-10(6). All moneys in the fund shall be
expended by the attorney general and are hereby appropriated for the following
purposes:

(a) The payment of any expenses necessary to seize, detain, appraise,
inventory, safeguard, maintain, advertise, or sell property seized, de-
tained, or forfeited pursuant to this chapter or of any other necessary
expenses incident to the seizure, detention, or forfeiture of such prop-
erty and such contract services and payments to reimburse any federal,
state, or county agency for any expenditures made to perform the
foregoing functions;

(b) The payment of awards for information or assistance leading to a civil
or criminal proceeding;

(c) The payment of supplemental sums to state and county agencies for law
enforcement purposes; [and]

(d) The payment of expenses arising in connection with programs for
training and education of law enforcement officers[-]; and

(e) The payment of expenses arising in connection with enforcement
pursuant to the drug nuisance abatement unit in the department of the

attorney general.”’

SECTION 3. There is appropriated out of the general revenues of the State of
Hawaii the sum of $100,000 or so much thereof as may be necessary for fiscal year
2003-2004 and the same sum or so much thereof as may be necessary for fiscal year
2004-2005 for the establishment and implementation of a drug nuisance abatement
unit within the department of the attorney general.

SECTION 4. The sums appropriated shall be expended by the department of
the attorney general for the purposes of this Act.

SECTION 5." This Act shall take effect on July 1, 2003.
(Approved May 19, 2003.)

Note

1. No Ramseyer clause.

ACT 64 S.B. NO. 1274

A Bill for an Act Relating to Manslaughter.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 707-702, Hawaii Revised Statutes, is amended by
amending subsection (2) to read as follows:

*“(2) In a prosecution for murder or attempted murder in the first and second
degrees it is [a] an affirmative defense, which reduces the offense to manslaughterf[;]
or attempted manslaughter, that the defendant was, at the time [ke] the defendant
caused the death of the other person, under the influence of extreme mental or
emotional disturbance for which there is a reasonable explanation. The reasonable-
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ness of the explanation shall be determined from the viewpoint of é reasonable
person in the [defendant’s-situation-ander-the] circumstances as [he] the defendant
believed them to be.”’

SECTION 2. Statutory material to be repealed is bracketed and stricken.
New statutory material is underscored. '

SECTION 3. This Act shall take effect upon its approval.
(Approved May 19, 2003.)

ACT 65 H.B. NO. 1116

A Bill for an Act Relating to Courts.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Chapter 607, Hawaii Revised Statutes, is amended by adding a
new section to be appropriately designated and to read as follows:

¢“8607- Exemption of costs and fees. Persons subject to domestic abuse,
abuse of family or household members, stalking, or sexual assault shall be exempt
from paying the costs and fees prescribed in this chapter in connection with filing,
issuance, registration, or service of a protection order, or a petition for a protection
order, warrant, or witness subpoena issued for the purpose of preventing violent or
threatening acts or harassment against, or contact or communication with or physical
proximity to, another person. For purposes of this section, the term ‘‘protection
order’” means any temporary or final order of protection, a restraining order, or an
injunction involving domestic abuse, abuse of family or household members, stalk-
ing, or sexual assault issued by a civil or criminal court, other than a support or
custody order.”’

SECTION 2. New statutory material is underscored."

SECTION 3. This Act shail take effect upon its approval.
(Approved May 19, 2003.)

Note
1. Edited pursuant to HRS §23G-16.5.
ACT 66 S.B. NO. 1275

A Bill for an Act Relating to Assault Against Law Enforcement Officers.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Chapter 707, Hawaii Revised Statutes, is amended by adding a
new section, to be appropriately designated, and to read as follows:

““8707-  Assault against a law enforcement officer in the second
degree. (1) A person commits the offense of assault against a law enforcement
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officer in the second degree if the person recklessly causes bodily injury to a law
enforcement officer who is engaged in the performance of duty.

(2) Assault of a law enforcement officer in the second degree is a misde-
meanor. The court shall sentence the person who has been convicted of this offense
to a definite term of imprisonment, pursuant to section 706-663, of not less than
thirty days without possibility of probation or suspension of sentence.”’

SECTION 2. Section 707-712.5, Hawaii Revised Statutes, is amended to
read as follows:

“‘[H1§707-712.5[]] Assault against a [pelice] law enforcement officer[:] in
the first degree. (1) A person commits the offense of assault against a [pelice] law
enforcement officer in the first degree! if the person:

(a) Intentionally[;] or knowingly[;-errecklessly] causes bodily injury to a
[pelice] law enforcement officer who is engaged in the performance of
duty; or

(b) [Negligently] Recklessly or negligently causes, with a dangerous in-
strument, bodily injury to a [pelee] law enforcement officer who is
engaged in the performance of duty.

(2) Assault of a [peliee] law enforcement officer in the first degree? is a
[misdemeaner:] class C felony. The court shall, at a minimum, sentence the person
who has been convicted of this offense to [imps i
days.]:

(@ An indeterminate term of imprisonment of five vears, pursuant to

section 706-660; or

(b) Five years probation, with conditions to include a term of imprison-
ment of not less than thirty days without possibility of suspension of
sentence.”’

SECTION 3. Statutory material to be repealed is bracketed and stricken.
New statutory material is underscored.’

SECTION 4. This Act shall take effect upon its approval.
(Approved May 19, 2003.)

Notes

1. “Degree’” should be underscored.
2. ““In the first degree’” should be underscored.
3. Edited pursuant to HRS §23G-16.5.

ACT 67 S.B. NO. 345

A Bill for an Act Relating to Motor Vehicles.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 437-1.1, Hawaii Revised Statutes, is amended by
adding two new definitions to be appropriately inserted and to read as follows:

¢“ ““New motor vehicle dealer’’ means a dealer who engages in the business
of selling at wholesale or retail, or both, new motor vehicles or new and used motor
vehicles.

‘“Used motor vehicle dealer’’ means a dealer who engages in the business of
selling at wholesale or retail, or both, only used motor vehicles.”
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SECTION 2. Section 437-1.1, Hawaii Revised Statutes, is amended by
amending the definition of ‘‘dealer’’ to read as follows:

“““‘Dealer’’ includes ‘‘auction’” as defined in this section or any person not
expressly excluded by this chapter who sells three or more vehicles within a calendar
. year, or who is engaged in the business of selling, soliciting, offering, or attempting
to negotiate sales, purchases, or exchanges of motor vehicles or any interest therein,
including options to purchase motor vehicles. [~ i 2

used-motor-vehieles:] The term *‘dealer’” excludes a person who sells or purchases

motor vehicles in the capacity of:

(1) A receiver, trustee, personal representative, guardian, or any other
person appointed by or acting under a judgment or order of any court;

(2) A public officer while performing official duties;

(3) A holder of an auction license issued under this chapter when acting
within the scope of the license;

(4) An insurance company, finance company, bank, or other financial
institution selling or offering for sale motor vehicles repossessed or
foreclosed by it under the terms of a credit sale contract or security
agreement;

(5) A person not engaged in the business of selling or purchasing motor
vehicles when acquiring or disposing of motor vehicles for the person’s
own personal, family, or business use; provided that the vehicles are
acquired or disposed of for the person’s use in good faith and not for the
purpose of evading any provision of this chapter;.

(6) A consumer consultant who is not engaged in the business of selling,
soliciting, offering, or attempting to negotiate sales or exchanges of
motor vehicles or any interest therein for any dealer, and who for a fee
provides specialized information and expertise in motor vehicle sales
transactions to consumers wishing to purchase or lease motor vehicles.
The consumer consultant shall register and pay a fee to the board prior
to offering consultant services; or

(7) A Hawaii bank or its affiliate selling or offering for sale motor vehicles
surrendered or redelivered to it under the terms of a lease, or sold by it
pursuant to a purchase option contained in a lease.”

SECTION 3. Statutory material to be repealed is bracketed and stricken.
New statutory material is underscored.

SECTION 4. This Act shall take effect upon its approval.
(Approved May 19, 2003.)

ACT 68 S.B. NO. 933

A Bill for an Act Relating to Stalking.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 711-1106.4, Hawaii Revised Statutes, is amended by
amending subsection (1) to read as follows:
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“(1) A person commits the offense of aggravated harassment by stalking if
that person commits the offense of harassment by stalking as provided in section
711-1106.5 and has been convicted previously of harassment by stalking [invelving

fhe—s&me—pefsen] under sectlon 711 1106.5 [and:

within five years of the instant offense

SECTION 2. Section 711-1106.5, Hawaii Revised Statutes, is amended to
read as follows:

““[F1§711-1106.5[}] Harassment by stalking. (1) A person commits the
offense of harassment by stalking if, with intent to harass, annoy, or alarm another
person, or in reckless dlsregard of the risk thereof, that person [pursues-oreonducts
sarveillanee] engages in a course of conduct involving pursuit, surveillance, or non-
consensual contact upon the other person[:

[63)] (2) A person convicted under this section may be required to undergo a
counseling program as ordered by the court.
(3) For purposes of this section, ‘‘non-consensual contact’” means any

contact that occurs without that individual’s consent or in disregard of that person’s
express desire that the contact be avoided or discontinued. Non-consensual contact
includes direct personal visual or oral contact and contact via telephone, facsimile,
or electronic mail transmission.

(4) Harassment by stalking is a misdemeanor.’’

SECTION 3. This Act does not affect rights and duties that matured,
penalties that were incurred, and proceedings that were begun, before its effective
date.

SECTION 4. Statutory material to be repealed is bracketed and stricken.
New statutory material is underscored.

SECTION 5. This Act shall take effect upon its approval.
(Approved May 19, 2003.)
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ACT 69 S.B. NO. 1234

A Bill for an Act Relating to Alcoholic Beverages.
Be It Enacted by the Legislature of the State of Hawaii:

PART 1

SECTION 1. Chapter 663, Hawaii Revised Statutes, is amended by adding a
new part to be appropriately designated and to read as follows:

“PART . CIVIL ACTION; INTOXICATION OF PERSONS
UNDER AGE TWENTY-ONE

§663-A Right of action. (a) Any person twenty-one years or older who:

(1) Sells, furnishes, or provides alcoholic beverages to a person under the
age of twenty-one years; or .

(2) Owns, occupies, or controls premises on which alcoholic beverages are
consumed by any person under twenty-one years of age, and who
knows of alcohol consumption by persons under twenty-one years of
age on such premises, and who reasonably could have prohibited or
prevented such alcohol consumption,;

shall be liable for all injuries or damages caused by the intoxicated person under
twenty-one years of age.

(b) This section shall not apply to sales licensed under chapter 281.

(c) An intoxicated person under the age of twenty-one years who causes an

injury or damage shall have no right of action under this part.

§663-B Subrogation claims denied. There shall be no recovery for any
subrogation claim pursuant to any subrogation clause of an uninsured, underinsured,
collision, or other first-party coverage as a result of payments made to persons who
have claims that arise in whole or in part under this part.”

SECTION 2. Section 281-101.5, Hawaii Revised Statutes, is amended by
amending subsection (a) to read as follows:

“‘(a) No adult shall provide or purchase liquor for consumption or use by a
[miner:] person under twenty-one years of age.”

SECTION 3. Part I of this Act shall apply only to causes of action based
upon acts or omissions occurring on or after its effective date.

PART II

SECTION 4. Section 281-17, Hawaii Revised Statutes, is amended by

amending subsection (a) to read as follows:

“‘(a) The liquor commission, within its own county, shall have the sole

jurisdiction, power, authority, and discretion, subject only to this chapter:

(1) To grant, refuse, suspend, and revoke any licenses for the manufacture,
importation, and sale of liquors;

(2) To take appropriate action against a person who, directly or indirectly,
manufactures [ex], sells, or purchases any liquor without being autho-
rized pursuant to this chapter; provided that in counties which have
established by charter a liquor control adjudication board, the board
shall have the jurisdiction, power, authority, and discretion to hear and
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determine administrative complaints of the director regarding viola-
tions of the liquor laws of the State or of the rules of the liquor
commission, and impose penalties for violations thereof as may be
provided by law;

To control, supervise, and regulate the manufacture, importation, and
sale of liquors by investigation, enforcement, and education; provided
that any educational program shall be limited to licensees and their
employees and shall be financed through the money collected from the
assessment of fines against licensees;

From time to time to make, amend, and repeal such rules, not inconsist-
ent with this chapter, as in the judgment of the commission seem
appropriate for carrying out this chapter and for the efficient adminis-
tration thereof, and the proper conduct of the business of all licensees,
including every matter or thing required to be done or which may be
done with the approval or consent or by order or under the direction or
supervision of or as prescribed by the commission; which rules, when
adopted as provided in chapter 91 shall have the force and effect of law;
Subject to chapter 76, to appoint and remove an administrator, who
may also be appointed an investigator and who shall be responsible for
the operations and activities of the staff. The administrator may hire
and remove hearing officers, investigators, and clerical or other assis-
tants as its business may from time to time require, to prescribe their
duties, and fix their compensation; to engage the services of experts and
persons engaged in the practice of a profession, if deemed expedient.
Every investigator, within the scope of the investigator’s duties, shall
have the powers of a police officer;

To limit the number of licenses of any class or kind within the county,
or the number of licenses of any class or kind to do business in any
given locality, when in the judgment of the commission such limita-
tions are in the public interest;

To prescribe the nature of the proof to be furnished, the notices to be
given, and the conditions to be met or observed in case of the issuance
of a duplicate license in place of one alleged to have been lost or
destroyed, including a requirement of any indemnity deemed appropri-
ate to the case;

To fix the hours between which licensed premises of any class or
classes may regularly be open for the transaction of business, which
shall be uniform throughout the county as to each class respectively;
To prescribe all forms to be used for the purposes of this chapter not
otherwise provided for in this chapter, and the character and manner of
keeping of books, records, and accounts to be kept by licensees in any
matter pertaining to their business;

To investigate violations of this chapter, chapter 244D and, notwith-
standing any law to the contrary, violations of the applicable depart-
ment of health’s allowable noise levels, through its investigators or
otherwise, to include covert operations, and to report violations to the
prosecuting officer for prosecution and, where appropriate, the director
of taxation to hear and determine complaints against any licensee;
To prescribe, by rule, the terms, conditions, and circumstances under
which persons or any class of persons may be employed by holders of
licenses;

To prescribe, by rule, the term of any license [fJor[{] solicitor’s and
representative’s permit authorized by this chapter, the annual or pro-
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rated amount, the manner of payment of fees for the licenses and
permits, and the amount of filing fees; and

(13) To prescribe, by rule, the circumstances and penalty for the unautho-
rized manufacturing or selling of any liquor.”

SECTION 5. Section 286-136, Hawaii Revised Statutes, is amended to read
as follows: :

€¢§286-136 Penalty. (a) Except as provided in subsection (b), any person
who violates section 286-102, 286-122, 286-130, 286-131, 286-132, 286-133, or
286-134 shall be fined not more than $1,000 or imprisoned not more than thirty
days, or both. Any person who violates any other section in this part shall be fined
not more than $1,000.

(b) Any person who is convicted of violating section 286-102, 286-122, 286-
130, 286-131, 286-132, 286-133, or 286-134 shall be subject to a minimum fine of
$500 and a maximum fine of $1,000, or imprisoned not more than one year, or both,
if the person has two or more prior convictions for the same offense in the preceding
five-year period.

(c) Notwithstanding subsections (a) and (b), a minor under the age of
eighteen under the jurisdiction of the family court who is subject to this section shall
either lose the right to drive a motor vehicle until the age of eighteen or be subject to
a fine of $500.”’

SECTION 6. In codifying the new sections added by section 1 of this Act,
the revisor of statutes shall substitute appropriate section numbers for the letters used
in designating the new sections in this Act.

SECTION 7. Statutory material to be repealed is bracketed and stricken.
New statutory material is underscored.

SECTION 8. This Act shall take effect upon its approval.
(Approved May 20, 2003.)

ACT 70 H.B. NO. 564

A Bill for an Act Relating to Promotion of Controlled Substances.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 712-1249.6, Hawaii Revised Statutes, is amended by
amending its title and subsections (1) and (2) to read as follows:

€¢§712-1249.6 Promoting a controlled substance in, on, or near schools
[ex], school vehicles[:], or public parks. (1) A person commits the offense of
promoting a controlled substance in, on, or near schools [er], school vehicles, or
public parks if the person knowingly:

(a) Distributes or possesses with intent to distribute a controlled substance
in any amount in or on the real property comprising a public or private
elementary or secondary school[;] or public park;

(b) Distributes or possesses with intent to distribute a controlled substance
in any amount within seven hundred and fifty feet of the real property
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comprising a public or private elementary or secondary school[:] or
public park; or

(c) Distributes or possesses with intent to distribute a controlled substance
in any amount while on any school vehicle, or within ten feet of a
parked school vehicle during the time that the vehicle is in service for
or waiting to transport school children.

(2) Promoting a controlled substance in, on, or near schools [ef], school

vehicles, or public parks is a class C felony.”

SECTION 2. This Act does not affect rights and duties that matured,
penalties that were incurred, and proceedings that were begun, before its effective
date.

SECTION 3. Statutory material to be repealed is bracketed and stricken.
New statutory material is underscored.

SECTION 4. This Act shall take effect upon its approval.
(Approved May 20, 2003.)

ACT 71 H.B. NO. 807

A Bill for an Act Relating to Chapter 291E.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Chapter 291E, Hawaii Revised Statutes, is amended by adding
a new section to be appropriately designated and to read as follows:

““§291E- Habitually operating a vehicle under the influence of an
intoxicant. (a) A person commits the offense of habitually operating a vehicle under
the influence of an intoxicant if:

(1) = The person is a habitual operator of a vehicle while under the influence

of an intoxicant; and

(2) The person operates or assumes actual physical control of a vehicle:

(A) While under the influence of alcohol in an amount sufficient to
impair the person’s normal mental facuities or ability to care for
the person and guard against casualty;

(B) While under the influence of any drug that impairs the person’s
ability to operate the vehicle in a careful and prudent manner;

(C) With .08 or more grams of alcohol per two hundred ten liters of
breath; or

(D) With .08 or more grams of alcohol per one hundred milliliters or
cubic centimeters of blood.

(b) For the purposes of this section:

*‘Convicted three or more times for offenses of operating a vehicle under the
influence’” means that, at the time of the behavior for which the person is charged
under this section, the person had three or more times within ten years of the instant
offense:

(1) A judgment on a verdict or a finding of guilty, or a plea of guilty or nolo

contendere, for a violation of this section or section 291-4, 291-4.4, or

291-7 as those sections were in effect on December 31, 2001;

123



ACT 71

(2) A judgment on a verdict or a finding of guilty, or a plea of guilty or nolo

contendere, for an offense that is comparable to this section or section

291-4, 291-4.4, or 291-7 as those sections were in effect on December

31, 2001, or section 291E-61 or 707-702.5; or

(3) An adjudication of a minor for a law or probation violation that, if

committed by an adult, would constitute a violation of this section or

section 291-4, 291-4.4, or 291-7 as those sections were in effect on

December 31, 2001, or section 291E-61 or 707-702.5;

that, at the time of the instant offense, had not been expunged by pardon, reversed, or
set aside. All convictions that have been expunged by pardon, reversed, or set aside
prior to the instant offense shall not be deemed prior convictions for the purposes of
proving the person’s status as a habitual operator of a vehicle while under the
influence of an intoxicant. -

A person has the status of a ‘‘habitual operator of a vehicle while under the
influence of an intoxicant’’ if the person has been convicted thrée or more times
within ten years of the instant offense, for offenses of operating a vehicle under the
influence of an intoxicant.

(c) Habitually operating a vehicle while under the influence of an intoxicant
is a class C felony. | : :
(d) For a conviction under this section, the sentence shall be either:

(1) An indeterminate term of imprisonment of five years; or

(2) A term of probation of five years, with conditions to include:

(A) Mandatory revocation of license and privilege to operate a vehi-
cle for a.period-not less than one year but not more than five
years; _

(B) Not less than ten days imprisonment, of which at least forty-eight
hours shall be served consecutively;

(C) Referral to a certified substance abuse counselor as provided in
section 291E~61(d); and

(D) A surcharge of $25 to be deposited into the neurotrauma special
fund.”

SECTION 2. Section 291E-4, Hawaii Revised Statutes, is amended to read
as follows:

“[F1§291E-4[3] Convictions and acts prior to January 1, 2002. (a) Any:
(1) Conviction for an offense under section 200-81, 291-4, 291-4.4, or
291-7[;] as those sections were in effect on December 31, 2001; [ox]
(2) Conviction in any other state or federal jurisdiction for an offense that
is comparable to operating or being in physical control of a vehicle
while having either an unlawful alcohol concentration or an unlawful
drug content in the blood or urine or while under the influence of an
intoxicant; or
(3) Adijudication of a minor for a law violation that, if committed by an
adult, would constitute a violation of section 200-81, 291-4, 291-4.4,
291-4.5, or 291-7 as those sections were in effect on December 31,
2001; :
shall be counted as a prior offense for purposes of section 291E-41 or 291E-61.
(b) Any conviction of an offense under section 291-4, 291-4.4, 291-4.5, or
291-7 as those sections were in effect on December 31, 2001, shall be counted for
purposes of imposing sentence for a violation under section 291E-62.”’

SECTION 3. Section 291E-61, Hawaii Revised Statutes, is amended by
amending subsections (b) and (c) to read as follows:
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“‘(b) A person committing the offense of operating a vehicle under the
influence of an intoxicant shall be sentenced as follows without possibility of
probation or suspension of sentence:

6

¢))

©))

For the first offense, or any offense not preceded within a five-year
period by a conviction for an offense under this section or section
291E-4(a):

(A) A fourteen-hour minimum substance abuse rehabilitation pro-
gram, including education and counseling, or other comparable
program deemed appropriate by the court;

(B) Ninety-day prompt suspension of license and privilege to operate
a vehicle during the suspension period, or the court may impose,
in lieu of the ninety-day prompt suspension of license, a mini-
mum thirty-day prompt suspension of license with absolute pro-
hibition from operating a vehicle and, for the remainder of the
ninety-day period, a restriction on the license that allows the
person to drive for limited work-related purposes and to partici-
pate in substance abuse treatment programs;

(C) Any one or more of the following:

(i) Seventy-two hours of community service work;
(ii) Not less than forty-eight hours and not more than five days
of imprisonment; or
(iii) A fine of not less than $150 but not more than $1,000; and

(D) A surcharge of $25 to be deposited into the neurotrauma special
fund;

For an offense that occurs within five years of a prior conviction for an

offense under this section or section 291E-4(a) by:

(A) Prompt suspension of license and privilege to operate a vehicle
for a period of one year with an absolute prohibition from
operating a vehicle during the suspension period;

(B) Either one of the following:

(i) Not less than two hundred forty hours of community service
work; or

(ii) - Not less than five days but not more than fourteen days of
imprisonment of which at least forty-eight hours shall be
served consecutively;

(C) A fine of not less than $500 but not more than $1,500; and

(D) A surcharge of $25 to be deposited into the neurotrauma special
fund;

For an offense that occurs within five years of two prior convictions for

offenses under this section or section 291E-4(a):

(A) A fine of not less than $500 but not more than $2,500;

(B) Revocation of license and privilege to operate a vehicle for a
period not less than one year but not more than five years;

(C) Not less than ten days but not more than thirty days imprisonment
of which at least forty-eight hours shall be served consecutively;

and
(D) A surcharge of $25 to be deposited into the neurotrauma special
fund;
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[5)] (4) Any person eighteen years of age or older who is convicted under
this section and who operated a vehicle with a passenger, in or on the
vehicle, who was younger than fifteen years of age, shall be sentenced
to an additional mandatory fine of $500 and an additional mandatory
term of imprisonment of forty-eight hours; provided that the total term
of imprisonment for a person convicted under this paragraph and
[paragraphs] paragraph (1), (2), or (3) shall not exceed thirty days.

(c) Notwithstanding any other law to the contrary, any:

(1) Conviction under this section or section 291E-4(a); [ef]

(2) Conviction in any other state or federal jurisdiction for an offense that
is comparable to operating or being in physical control of a vehicle
while having either an unlawful alcohol concentration or an unlawful
drug content in the blood or urine or while under the influence of an
intoxicant; or »

(3) Adjudication of a minor for a law violation that, if committed by an
adult, would constitute a violation of this section or an offense under
section 291E-4(a); '

shall be considered a prior conviction for the purposes of imposing sentence under
this section. Any judgment on a verdict or a finding of guilty, a plea of guilty or nolo
contendere, or an adjudication in the case of a minor, that at the time of the offense
has not been expunged by pardon, reversed, or set aside shall be deemed a prior
conviction under this section. No license and privilege suspension or revocation
shall be imposed pursuant to this section if the person’s license and privilege to
operate a vehicle has previously been administratively revoked pursuant to part III
for the same act; provided that, if the administrative suspension or revocation is
subsequently reversed, the person’s license and privilege to operate a vehicle shall
be suspended or revoked as provided in this section.”

SECTION 4. Section 291E-62, Hawaii Revised Statutes, is amended by
amending subsection (a) to read as follows:

“(a) No person whose license and privilege to operate a vehicle have been
revoked, suspended, or otherwise restricted pursuant to part III or section 291E-61,
or to part VII or part XIV of chapter 286 or section 200-81, 201-4,291-4.4, 291-4.5,
or 291-7 as those provisions were in effect on December 31, 2001, shall operate or
assume actual physical control of any vehicle:

(1) In violation of any restrictions placed on the person’s license; or

(2) While the person’s license or privilege to operate a vehicle remains

suspended or revoked.”’

SECTION 5. This Act does not affect rights and duties that matured,
penalties that were incurred, and proceedings that were begun, before its effective
date.

SECTION 6. Statutory material to be repealed is bracketed and stricken.
New statutory material is underscored.!
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SECTION 7. This Act shall take effect on January 1, 2004.
(Approved May 20, 2003.) '

Note
1. Edited pursuant to HRS §23G-16.5.

ACT 72 H.B. NO. 1010

A Bill for an Act Relating to the Use of Intoxicants.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 291E-21, Hawaii Revised Statutes, is amended by
amendmg subsections (c) and (d) to read as follows:

*“(c) In the event of a collision resulting in injury or death and if a law
enforcement officer has probable cause to believe that a person involved in the
collision has committed a violation of section 707-702.5, 707-703, 707-704,
707-705, 707-706, [er] 291E-61, or 291E-64, the law enforcement officer shall
request that a sample of blood or urine be recovered from the vehicle operator or any
other person suspected of committing a violation of section 707-702.5, 707-703,
707-704, 707-705, 707-706, [ex] 291E-61[-], or 291E-64. If the person involved in
the collision is not injured or refuses to be treated for any injury, the law enforce-
ment officer may offer the person a breath test in lieu of a blood or urine test. If the
person declines to perform a breath test, the law enforcement officer shall request a
blood or urine sample pursuant to subsection (d). The act of declining to perform a
breath test under this section shall not be treated as a refusal under chapter 291E and
shall not relieve the declining person from the requirement of providing a blood or
urine sample under this section.

(d) The law enforcement officer shall make the request under subsection (c)
to the hospital or medical facility treating the person from whom the blood or urine is
to be recovered. If the person is not injured or refuses to be treated for any injury, the
law enforcement officer shall make the request of a blood or urine sample under
subsection (c) to a person authorized under section 291E-12; provided that a law
enforcement officer may transport that person to another police facility or a hospital
or medical facility that is capable of conducting a breath, blood, or urine test. Upon
the request of the law enforcement officer that blood or urine be recovered pursuant
to this section, and except where the person to perform the withdrawal of a blood
sample or to obtain a urine sample or the responsible attending personnel at the
hospital or medical facility determines in good faith that recovering or attempting to
recover blood or urine from the person presents an imminent threat to the health of
the medical personnel or others, the [hespﬁal—er—med&ea;l—faah%y] person authorized
under section 291E 12 shall

@ I

3] Recover the sample in compliance with section 321-161; and
[33] (2) Provide the law enforcement ofﬁcer with the blood or urine sample
requested.”’

SECTION 2. This Act does not affect rights and duties that matured,
penalties that were incurred, and proceedings that were begun, before its effective
date.
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SECTION 3. Statutory material to be repealed is bracketed and stricken.
New statutory material is underscored.

SECTION 4. This Act shall take effect on January 1, 2004.
(Approved May 20, 2003.)

ACT 73 H.B. NO. 192

A Bill for an Act Relating to Accreted Lands.
Be It Enacted by the Legislature of the State of Hawaii:

~ SECTION 1. Section 171-1, Hawaii Revised Statutes, is amended by adding
a new definition to be appropriately inserted and to read as follows:
c<<c Accreted lands’’ means lands formed by the sradual accumulation of
land on a besdch or shore along the ocean by the action of natural forces.”

SECTION 2. Section 171-2, Hawaii Revised Statutes, is amended to read as
follows: '

¢¢§171-2 Definition of public lands. ‘‘Public lands’’ means all lands or
interest therein in the State classed as government or crown lands previous to August
15, 1895, or acquired or reserved by the government upon or subsequent to that date
by purchase, exchange, escheat, or the exercise of the right of eminent domain, or in
any other manner; including accreted lands not otherwise awarded, submerged
lands, and lands beneath tidal waters which are suitable for reclamation, together
with reclaimed lands which have been given the status of public lands under this
chapter, except:

(1) Lands designated in section 203 of the Hawaiian Homes Commission
Act, 1920, as amended,;

(2) Lands set aside pursuant to law for the use of the United States;

(3) Lands being used for roads and streets; '

(4) Lands to which the United States relinquished the absolute fee and
ownership under section 91 of the Hawaiian Organic Act prior to the
admission of Hawaii as a state of the United States unless subsequently
placed under the control of the board of land and natural resources and
given the status of public lands in accordance with the State Constitu-
tion, the Hawaiian Homes Commission Act, 1920, as amended, or other
laws;

(5 Lands to which the University of Hawaii holds title;

(6) Lands to which the housing and community development corporation
of Hawaii in its corporate capacity holds title;

(7) Lands to which the Hawaii community development authority in its

. corporate capacity holds title;

(8) Lands to which the department of agriculture holds title by way of
foreclosure, voluntary surrender, or otherwise, to recover moneys
loaned or to recover debts otherwise owed the department under
chapter 167;

(9) Lands which are set aside by the governor to the Aloha Tower develop-
ment corporation; lands leased to the Aloha Tower development corpo-
ration by any department or agency of the State; or lands to which the
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Aloha Tower development corporation holds title in its corporate
capacity; and

(10) Lands to which the agribusiness development corporation in its corpo-
rate capacity holds title.”’

SECTION 3. Section 343-3, Hawaii Revised Statutes, is amended by amend-

ing subsection (c) to read as follows:

*‘(c) The office shall inform the public of:

(1) A public comment process or public hearing if a federal agency pro-
vides for the public comment process or public hearing to process a
habitat conservation plan, safe harbor agreement, or incidental take
license pursuant to the federal Endangered Species Act;

(2) A proposed habitat conservation plan or proposed safe harbor agree-
ment, and availability for inspection of the proposed agreement, plan,
and application to enter into a planning process for the preparation and
implementation of the habitat conservation plan for public review and
comment; [and]

(3) A proposed incidental take license as part of a habitat conservation plan
or safe harbor agreement[-]; and

(4) An application for the registration of land by accretion pursuant to
section 501-33 or 669-1(e) for any land accreted along the ocean.”

SECTION 4. Section 501-33, Hawan Revised Statutes, is amended to read as
follows:

€¢§501-33 Accretion to land. An applicant for registration of land by
accretion shall prove by a preponderance of the evidence that the accretion is natural
and permanent[:]; provided that no applicant other than the State shall register land
accreted along the ocean, except that a private property owner whose eroded land
has been restored by accretion may file an accretion claim to regain title to the
restored portion. The applicant shall supply the office of environmental quality
control with notice of the application, for publication in the office’s periodic bulletin
in compliance with section 343-3(c)(4). The application shall not be approved unless
the office of environmental quality control has published notice in the office’s
periodic bulletin.

[“Permanent->] As used in this section, ‘‘permanent’’ means that the accre-
tion has been in existence for at least twenty years. The accreted portion of the land
shall be state land except as otherwise provided in this sect1on and shall be
considered w1th1n the conservation district [ i

]. Prohibited uses are governed by section

183-45.”

SECTION 5. Section 669-1, Hawaii Revised Statutes, is amended by amend-
ing subsection (e) to read as follows:

“‘(e) Action may be brought by any person to quiet title to land by accre-
tion[+]; provided that no action shall be brought by any person other than the State to
quiet title to land accreted along the ocean, except that a private property owner
whose eroded land has been restored by accretion may also bring such an action for -
the restored portion. The person bringing the action shall prove by a preponderance
of the evidence that the accretion is natural and permanent. The person bringing the
action shall supply the office of environmental guality control with notice of the
action for publication in the office’s periodic bulletin in compliance with section
343-3(c)(4). The quiet title action shall not be decided by the court unless the office
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of environmental quality control has properly published notice of the action in the
office’s periodic bulletin.

[“Permanent’>] As used in this section, ‘‘permanent’’ means that the accre-
tion has been in existence for at least twenty years. The accreted portion of land shall
be state land except as otherwise provided in this section and shall be considered
within the conservation district [:

unless-designated-otherwise-by-the land use-com-
mission—under-chapter205]. Prohibited uses are governed by section 183-45.”

SECTION 6. Applications for the registration of land by accretion and
actions to quiet title to land by accretion pending at the time of the effective date of
this Act shall be processed under the law existing at the time the applications and
actions were filed with the court. Applications for the registration of land by
accretion and actions to quiet title to land by accretion filed subsequent to the
effective date of this Act shall be processed in accordance with this Act.

SECTION 7. Statutory material to be repealed is bracketed and stricken.
New statutory material is underscored.

SECTION 8. This Act shall take effect upon its approval.
(Approved May 20, 2003.)

ACT 74 H.B. NO. 1155

A Bill for an Act Relating to Unclaimed Property.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 1-28.5, Hawaii Revised Statutes is amended by
amending subsection (d) to read as follows:

“(d) This section shall not apply to notices required by chapters 103D [and-],
103F[-], and 523A.”

SECTION 2. Section 523A-18, Hawaii Revised Statutes, is amended to read -
as follows:

¢¢8523A-18 Notice and publication of abandoned property. (a) The direc-
tor shall cause a public notice to be given for all properties reported abandoned not
later than March 1 of the year immediately following the report required by section
523A-17 at least once statewide.

(b) The notice shall be entitled ‘‘Notice to Persons Appearing to be Owners

of Abandoned Property’’ and contain:

(1) The names in alphabetical order and last known address, if any, of
persons listed in the report with property valued greater than $100;

(2) A statement identifying the location of a list of names and last known
addresses, if any, of persons appearing to be owners of abandoned
property and stating that this list shall be made available as a govern-
ment record;

(3) A statement that information concerning the property and the name and
last known address of the holder may be obtained by any person
possessing an interest in the property by addressing an inquiry to the
director; and
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(4) A statement that if proof of claim is not presented by the owner to the
holder and the owner’s right to receive the property is not established to
the holder’s satisfaction before April 20, the property will be placed not
later than May 1, in the custody of the director and all further claims
shall thereafter be directed to the director.

(c) The notice shall be given by using one or more of the following methods:

(1) Posting on the state of Hawaii, department of budget and finance
internet website;

(2) Publication in a daily or weekly publication of statewide circulation; or

(3) Any other method the director deems effective for publicizing the
notice.

[¢e>-] (d) The director shall not be required to list in the notice any items of

less than $50 unless the director considers the notice to be in the public interest.

[¢d)-] (e) This section shall not apply to sums payable on travelers checks,

money orders, and other written instruments presumed abandoned under section
523A-4.”

SECTION 3. Statutory material to be repealed is bracketed and stricken.
New statutory material is underscored.

SECTION 4. This Act shall take effect on July 1, 2003.
(Approved May 20, 2003.)

ACT 75 H.B. NO. 1212

A Bill for an Act Relating to Land Exchanges.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 171-50, Hawaii Revised Statutes, is amended by
amending subsection (c¢) to read as follows:

**(c) Legislative disapproval. Any exchange of public land for private land
shall be subject to disapproval by the legislature by two-thirds vote of either the
senate or the house of representatives or by majority vote of both in any regular or
special session [next] following the date of the board of land and natural resources’
approval in principle of the exchange. The department shall submit for introduction
to the legislature a resolution for review of action on any exchange [twenty-days

] to be consummated by the board [efland-and natural resourees]
wherein exchange deeds [have-been] will be executed by the parties together with
the following information: (1) the location and area of the parcels of land to be
exchanged; (2) the value of the lands to be conveyed by the State and the private
party; (3) the name or names of the appraiser or appraisers; and (4) the date of the

appraisal[;-wh

SECTION 2. Statutory material to be repealed is bracketed and stricken.
New statutory material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved May 20, 2003.)
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ACT 76 S.B. NO. 1075

A Bill for an Act Relating to Contested Cases.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Chapter 91, Hawaii Revised Statutes, is amended by adding a
new section to be appropriately designated and to read as follows:

€“§91- Mediation in contested cases. (a) An agency may encourage
parties to a contested case hearing under this chapter to participate in mediation prior
to the hearing subject to conditions imposed by the agency in rules adopted in
accordance with this chapter. The agency may suspend all further proceedings in the
contested case pending the outcome of the mediation. :

(b) No mediation period under this section shall exceed thirty days from the
date the case is referred to mediation, unless otherwise extended by the agency.

(c) The parties may jointly select a person to conduct the mediation. If the
parties are unable to jointly select a mediator within ten days of the referral to
mediation, the agency shall select the mediator. All costs of the mediation shall be
borne equally by the parties unless otherwise agreed, ordered by the agency, or
provided by law. ‘

(d) No mediation statements or settlement offers tendered shall be admitted
into any subsequent proceedings involving the case, including the contested case
hearing or a court proceeding.

(e) No preparatory meetings, briefings, or mediation sessions under this
section shall constitute a meeting under section 92-2. Any mediator notes under this
section shall be exempt from section 92-21 and chapter 92F. Section 91-10 shall not
apply to mediation proceedings.”’

SECTION 2. Section 91-9, Hawaii Revised Statutes, is amended by amend-
ing subsection (a) to read as follows:

““(a) [In] Subject to section 91- , in any contested case, all parties shall be
afforded an opportunity for hearing after reasonable notice.”’

SECTION 3. Section 91-10, Hawaii Revised Statutes, is amended to read as
follows:

¢¢891-10 Rules of evidence; official notice. In contested cases:

(1) [A=ny] Except as provided in section 91- , any oral or documentary
evidence may be received, but every agency shall as a matter of policy
provide for the exclusion of irrelevant, immaterial, or unduly repeti-
tious evidence and no sanction shall be imposed or rule or order be
issued except upon consideration of the whole record or such portions
thereof as may be cited by any party and as supported by and in
accordance with the reliable, probative, and substantial evidence. The
agencies shall give effect to the rules of privilege recognized by law[:];

(2) Documentary evidence may be received in the form of copies or
excerpts, if the original is not readily available; provided that upon
request parties shall be given an opportunity to compare the copy with
the originall-];

(3) Every party shall have the right to conduct such cross-examination as
may be required for a full and true disclosure of the facts, and shall
have the right to submit rebuttal evidencel:];
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(4) Agencies may take notice of judicially recognizable facts. In addition,
they may take notice of generally recognized technical or scientific
facts within their specialized knowledge; but parties shall be notified
either before or during the hearing, or by reference in preliminary
reports or otherwise, of the material so noticed, and they shall be
afforded an opportunity to contest the facts so noticed[:]; and

(5) Except as otherwise provided by law, the party initiating the proceed-
ing shall have the burden of proof, including the burden of producing
evidence as well as the burden of persuasion. The degree or quantum of
proof shall be a preponderance of the evidence.”’

SECTION 4. This Act does not affect rights and duties that matured,
penalties that were incurred, and proceedings that were begun, before its effective
date.

SECTION 5. Statutory material to be repealed is bracketed and stricken.
New statutory material is underscored.!

SECTION 6. This Act shall take effect upon its approval.
(Approved May 20, 2003.)

Note
1. Edited pursuant to HRS §23G-16.5.

ACT 77 S.B. NO. 1267

A Bill for an Act Relating to Tobacco.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Chapter 245, Hawaii Revised Statutes, is amended by adding a
new section to be appropriately designated and to read as follows:

€“§245-  Prohibition against stamping or sale of cigarettes not listed in
the directory pursuant to chapter 486P. (a) Beginning December 1, 2003, it shall
be unlawful for an entity to:

(1) Affix a stamp to a package or other container of cigarettes of a tobacco

product manufacturer or brand family not included in the directory; or

(2) Import, sell, offer, keep, store, acquire, transport, distribute, receive, or

possess for sale or distribution cigarettes of a tobacco product manufac-
turer or brand family not included in the directory.

(b) Any entity that knowingly violates subsection (a) shall be guilty of a class
C felony.

(c) Any: cigarettes that are unlawfully imported, possessed, offered, kept,
stored, acquired, transported, stamped, distributed, received, or sold in violation of
this section may be seized and forfeited as contraband pursuant to chapter 712A and
all such cigarettes seized and forfeited shall be destroyed.

(d) This section shall not apply to cigarettes that are exempt from taxes as
provided by section 245-3(b).

(e) For purposes of this section:

“‘Brand family’’, “‘cigarette’’, and ‘‘tobacco product manufacturer’’ shall
have the same meaning as in section 486P-1.

“‘Directory’’ means the ‘‘directory’’ established pursuant to section 486P-C.
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““Entity’’ means one or more individuals, a company, corporation, a partner-
ship, an association, licensee, or any other type of legal entity.”’

SECTION 2. Chapter 486P, Hawaii Revised Statutes, is amended by adding
four new sections to be appropriately designated and to read as follows:

¢§486P-A Unregistered nonresident or foreign nonparticipating manu-
facturers; agent; notice. (a) A nonresident or foreign nonparticipating manufac-
turer that has not registered to do business in this State as a foreign corporation or
business entity shall, as a condition precedent to having its brand families listed or
retained in the directory established under 486P-C, appoint and continually engage
without interruption the services of an agent in the United States to act as an agent
for the service of process on whom all process, and any action or proceeding against
the manufacturer concerning or arising out of the enforcement of this chapter or
chapter 675, may be served in any manner authorized by law. Service pursuant to
this section shall constitute legal and valid service of process on the nonparticipating
manufacturer.

(b) The nonparticipating manufacturer shall provide to the satisfaction of the

attorney general, notice of:

(1) The name, address, phone number, and proof of the appointment and
availability of the manufacturer’s agent;

(2) Termination of the authority of an agent by the manufacturer, thirty
calendar days prior to termination, and proof of the appointment of a
new agent to the satisfaction of the attorney general no less than five
calendar days prior to the termination of an existing agent appointment;
and

(3) The termination of the authority of an agent by the agent, within five
calendar days of the termination, and at the same time, proof of the
appointment of a new agent to the satisfaction of the attorney general.

§486P-B Certification; participating manufacturers; nonparticipating
manufacturers. (a) Every tobacco product manufacturer whose cigarettes are sold
in this State, whether directly or through a distributor, retailer, or similar intermedi-
ary or intermediaries, shall execute and deliver in the manner prescribed by the
attorney general, a certification to the attorney general no later than September 30,
2003, and no later than the thirtieth day of April each year thereafter, certifying that
as of the date of the certification the tobacco product manufacturer is either a
participating manufacturer or is in full compliance with section 675-3(b).

(b) A participating manufacturer shall include in its certification a list of its
brand families. The participating manufacturer shall update the list thirty days prior
to any addition to or modification of its brand families by executing and delivering a
supplemental certification to the attorney general.

(c) A nonparticipating manufacturer shall include in its certification:

(1) A complete list of all of its brand families that identifies by name and

address any other manufacturer of the brand families, and that includes:

(A) A list of all of its brand families of cigarettes and of the number
of units sold for each brand family that was sold in the State
during the preceding calendar year, indicating by an asterisk any
brand family that is no longer being sold in the State as of the date
of the certification; and

(B) A list of its brand families that have been sold in  the State at any
time during the current calendar year.

134



ACT 77

The nonparticipating manufacturer shall update the list thirty days prior
to any addition to or modification of its brand families by executing and
delivering a supplemental certification to the attorney general;

(2) A statement that such nonparticipating manufacturer is registered to do
business in the State, or that such nonparticipating manufacturer is a
nonresident or foreign nonparticipating manufacturer that has not regis-
tered to do business in this State as a foreign corporation or business
entity and has appointed an agent for service of process and provided

" notice thereof pursuant to section 486P-A;

(3) A statement that the nonparticipating manufacturer has established and
continues to maintain a qualified escrow fund required pursuant to
section 675-3(b)(1), including:

(A) The name, address, and telephone number of the financial institu-
tion where the nonparticipating manufacturer has established
such qualified escrow fund;

(B) The account number of the qualified escrow fund or any sub-
account number for the State;

(C) The amount the nonparticipating manufacturer placed in such
fund for cigarettes sold in the State during the preceding calendar
year, the date and amount of each such deposit, and such evi-
dence or verification as may be deemed necessary by the attorney
general to confirm the foregoing; and

(D) The amount and date of any withdrawal or transfer of funds the
nonparticipating manufacturer made at any time from the fund or
from any other qualified escrow fund into which the non-
participating manufacturer made escrow payments pursuant to
section 675-3(b)(1);

(4) A statement that the nonparticipating manufacturer has executed a
qualified escrow agreement that has been reviewed and approved by
the attorney general and that governs the qualified escrow fund; and

(5) A statement that the nonparticipating manufacturer is in full compli-
ance with this chapter, chapter 675, and any rules adopted to implement
this chapter or chapter 675.

(d) A tobacco product manufacturer may not include a brand family in its

certification unless:

(1) In the case of a participating manufacturer, the participating manufac-
turer affirms that the brand family is to be deemed to be its cigarettes
for purposes of calculating its payments under the Master Settlement
Agreement for the relevant year, in the volume and shares determined
pursuant to the Master Settlement Agreement; and

(2) In the case of a nonparticipating manufacturer, the nonparticipating
manufacturer affirms that the brand family is to be deemed to be its
cigarettes for purposes of chapter 675.

Nothing in this section shall be construed as limiting or otherwise affecting
the State’s right to maintain that a brand family constitutes cigarettes of a different
tobacco product manufacturer for purposes of calculating payments under the
Master Settlement Agreement or for purposes of chapter 675.

(e) The attorney general may require at any time from the nonparticipating
manufacturer proof, from the financial institution in which a tobacco product
manufacturer has established a qualified escrow fund for the purpose of compliance
with section 675-3(b)(1), of the amount of money in such fund, exclusive of interest,
the amount and date of each deposit to such fund, and the amount and date of each
withdrawal from such fund.
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() A tobacco product manufacturer shall maintain and make available to the
attorney general, pursuant to this chapter, all invoices and documentation of sale and
other such information relied upon for certification for a period of five years unless
otherwise required by law.

§486P-C Directory; updates; information to be maintained and pro-
vided. (a) Not later than November 1, 2003, the attorney general shall develop and
make available for public inspection, a directory that includes a list of all tobacco
product manufacturers that have provided a current and accurate certification con-
forming to the requirements of section 486P-B, and a list of all brand families that
are listed in the certification; provided that:

)

2

The attorney general shall not include or retain in the directory the
name or brand families of any nonparticipating manufacturer that fails
to provide the required certification or whose certification the attorney
general determines is not in compliance with section 486P-B unless the
attorney general has determined that such violation has been cured to
the satisfaction of the attorney general;

Neither a tobacco product manufacturer nor a brand family shall be

included or retained in the directory if the attorney general concludes,

in the case of a nonparticipating manufacturer, that:

(A) Any escrow payment required pursuant to section 675-3(b)(1) for
any period for any brand family, whether or not listed by the
nonparticipating manufacturer, has not been fully paid into a
qualified escrow fund governed by a qualified escrow agreement
that has been approved by the attorney general; or

(B) Any outstanding final judgment, including interest thereon, for a
violation of section 675-3(b) has not been fully satisfied by the
manufacturer or brand family.

(b) The attorney general shall update the directory as necessary to correct
mistakes and to add or remove a tobacco product manufacturer or brand family to
keep the directory in conformity with the requirements of this chapter.

(c) Every entity licensed under chapter 245 shall:

¢

2

©)

Provide to the attorney general and update as necessary an electronic
mail address for the purpose of receiving any notifications hereunder;
and

Not later than thirty days after the end of each month, and more

frequently if so directed by the attorney general, submit to the attorney

general such information as the attorney general requires to facilitate
compliance with this chapter, including but not limited to:

(A) A list by brand family of the total number of cigarettes, or in the
case of roll-your-own, the equivalent stick count for which the
licensee affixed stamps during the previous calendar month or
otherwise paid the tax due for such cigarettes; and

(B) Samples of each brand family, as may be necessary to enable the
attorney general to determine whether a tobacco product manu-
facturer or licensed entity is in compliance with this chapter.

Maintain, and make available to the attorney general, all invoices and

documentation of sales of all nonparticipating manufacturer cigarettes

and any other information relied upon in reporting to the attorney .

general for a period of five years.

§486P-D Use and disclosure of information. The information received by
the attorney general under this chapter shall be used only for purposes of enforce-
ment of this chapter, chapter 245, and chapter 675; provided that the attorney general
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may share any information with authorities of other states or the federal government
for the purpose of enforcement of similar state statutes upon receipt of adequate
assurance from those authorities that the information will be used only for that
purpose.

Information received by the attorney general under this chapter that tends to
identify customers of tobacco product manufacturers, terms of sale, including price,
and nonaggregated sales volume data, shall be exempt from disclosure under section
92F-11.”

SECTION 3. Section 486P-1, Hawaii Revised Statutes, is amended by
adding six new definitions to be appropriately inserted and to read as follows:

*“ “Brand family’’ means all styles of cigarettes sold under the same trade-
mark and differentiated from one another by means of additional modifiers, includ-
ing but not limited to ‘‘menthol’’, ‘‘lights’’, ‘‘kings’’, and ‘100s’’, and includes any
brand name (alone or in conjunction with any other word), trademark, logo, symbol,
motto, selling message, recognizable pattern of colors, or any other indicia of
product identification identical or similar to, or identifiable with, a previously known
brand of cigarettes.

‘‘Master Settlement Agreement’’ shall have the same meaning as in section
675-2.

‘“Nonparticipating manufacturer’’ means any tobacco product manufacturer
that is not a participating manufacturer.

‘‘Participating manufacturer’® has the meaning given that term in section
II(jj) of the Master Settlement Agreement and all amendments thereto.

““‘Qualified escrow fund’’ shall have the same meaning as in section 675-2.

‘“Units sold’’ shall have the same meaning as in section 675-2.”"

SECTION 4. Section 245-51, Hawaii Revised Statutes, is amended to read as
follows:

¢§245-51 [Sale-of-export] Export and foreign cigarettes prohibited. It
shall be unlawful for [a—persen—te—sell-ordistribute-in-the-State;to] an entity to
possess, keep, store, retain, transport, sell, or offer to sell, distribute, acquire, hold,
own, [ 5 isteibution 5 ] import, or cause
to be imported into the State [fer-sale—ordistribution—in—the-State] any of the
following cigarettes:

(1) The package of which bears any statement, label, stamp, sticker, or
notice indicating that the manufacturer did not intend the cigarettes to
be sold, distributed, or used in the United States, including but not
limited to labels stating ‘‘for export only”’, ‘“U.S. tax-exempt’’, ‘‘for
use outside U.S.”’, or similar wording;

(2) The package of which does not comply with all requirements imposed
by federal law regarding warnings and other information on packages
of cigarettes manufactured, packaged, or imported for sale, distribution,
or use in the United States, including but not limited to the specific
warning labels specified in the federal Cigarette Labeling and Advertis-
ing Act, Title 15 U.S.C. section 1333;

(3) The package of which does not comply with all federal trademark and
copyright laws; :

(4) Imported into the United States on or after January 1, 2000, in violation
of Title 26 U.S.C. section 5754 or any other federal law or regulation;

(5) For which the person otherwise knows or has reason to know the
manufacturer did not intend to be sold, distributed, or used in the
United States;
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(6) For which there has not been submitted to the Secretary of the United
States Department of Health and Human Services the list of the
ingredients added to tobacco in the manufacture of such cigarettes
required by the federal Cigarette Labeling and Advertising Act, Title
15 U.S.C. section 1335a; or

(7) The package of which bears a cigarette brand name that is a registered
United States trademark of a participating manufacturer and the pack-
age was imported by anyone other than the participating manufacturer
of that cigarette brand. ‘‘Participating manufacturer’” means any signa-
tory to the ‘‘Master Settlement Agreement’’, as the latter term is
defined in section 675-2.”

SECTION 5. Section 245-52, Hawaii Revised Statutes, is amended to read as
follows:

‘‘[£18245-52[1] Alteration of packaging prohibited. It shall be unlawful for
[any—persen] an entity to alter the package of any cigarettes, prior to sale or
distribution to remove, conceal, or obscure:

(1) Any statement, label, stamp, sticker, or notice indicating that the
manufacturer did not intend the cigarettes to be sold, distributed, or
used in the United States, including but not limited to labels stating
“for export only’’, ““U.S. tax-exempt’’, ‘‘for use -outside U.S.”’, or
similar wording; or

(2) Any health warning that is not specified in or does not conform with the
requirements of the federal Cigarette Labeling and Advertising Act,
Title 15 U.S.C. section 1333.”’

SECTION 6. Section 245-54, Hawaii Revised Statutes, is amended to read as
follows:

“‘[F1§245-54[3] Confiscation and seizure of illegal [sale-er—export—eof]
export or foreign cigarettes. The attorney general and the police departments of
each of the counties may seize and confiscate any cigarette, package of cigarettes, or
carton of cigarettes that is possessed, kept, stored, [ef] retained [
sale;-et], held, owned, received, transported, imported, or caused to be imported,
acquired, distributed, sold, or offered for sale in violation of this part.”’

SECTION 7. Section 245-55, Hawaii Rev1sed Statutes, is amended to read as
follows:

*‘[[1§245-55[1] Forfeiture. [The forfeiture-of-any| Any cigarette, package of

cigarettes, or carton of cigarettes unlawfully possessed, [er] kept, stored, [erretained

r] received, held, owned, acquired, retained, transported,

imported, or caused to be imported, distributed, sold, or offered for sale, in violation

of this part [may—be—eﬂfefeed] shall be forfelted as contraband pursuant to chapter

a3 FHnistEatiy eding]. Any cigarette,

package of mgarettes, or carton of 01garettes forfe1ted as provxded in this section
shall be ordered destroyed.”’

'SECTION 8. Section 486P-3, Hawaii Revised Statutes, is amended toread as
follows:

““§486P-3 Penalties. (a) The attorney general may bring a civil action
against any entity that fails to file the reports required under this chapter.
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(b) The attorney general may bring a civil action against any entity engaged
in the business of manufacturing, wholesaling, distributing, [er-dealing] importing,
or dealing in cigarettes or tobacco products who fails to provide the information that
the department of the attorney general may deem necessary, for the proper adminis-
tration of this chapter or chapter 675.

(c) Notwithstanding the existence of other remedies at law, the attorney
general may apply for a temporary or permanent injunction restraining any entity
from the sale, use, possession, acquisition, receipt, transportation, or distribution of
cigarettes manufactured by a tobacco product manufacturer who knowingly fails to
report, provide information, or meet the certification requirements of this chapter.
The injunction shall be issued without bond.

[¢e)] (d) The State shall be awarded its attorney’s fees and expenses incurred
in prosecuting violations of this chapter.”

SECTION 9. In codifying the new sections added by section 2 of this Act,
the revisor of statutes shall substitute appropriate section numbers for the letters used
in designating the new sections in this Act.

SECTION 10. Statutory material to be repealed is bracketed and stricken.
New statutory material is underscored.!

SECTION 11. This Act shall take effect upon its approval.
(Approved May 20, 2003.)

Note
1. Edited pursuant to HRS §23G-16.5.

ACT 78 S.B. NO. 69

A Bill for an Act Relating to the Teacher Education Coordinating Committee.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 304-20, Hawaii Revised Statutes, is amended by
amending subsection (b) to read as follows:

“‘(b) There is created an advisory committee to be known as the teacher
education coordinating committee to identify, study, take action, or make recom-
mendations on matters of education of common interest to the department of
education and institutions of higher learning in Hawaii. The membership of the
committee shall include the superintendent of education and the dean of the college
of education of the University of Hawaii, who shall serve in alternate years as
chairperson of the committee with the superintendent acting as the first chairperson[-

i i i ], a' representative [of] from each
accredited teacher training institution in Hawaii[-], and a representative from the
Hawaii teacher standards board. In addition, the superintendent of education and the
dean of the college of education of the University of Hawaii may each appoint other
members to the committee; provided that the dean of the college of education of the
University of Hawaii shall appoint at least two members of the committee from the
University of Hawaii who are not within the college of education. The committee
shall meet at least six times within [aay] each calendar year to:

(1) Work out problems related to the development of strong teacher train-

ing programs at accredited institutions of higher learning in Hawaii;
and
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(2) Identify, study, and discuss educational problems or other educational
matters of interest to the committee and to develop findings and make
recommendations for the improvement of education in Hawaii.

The committee shall submit an annual report on its activities to the legisla-

ture and may include recommendations for legislative consideration.”

SECTION 2. Statutory material to be repealed is bracketed and stricken.
New statutory material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved May 21, 2003.)

Note

1. ““A”” should not be underscored.

ACT 79 H.B. NO. 1161

A Bill for an Act Relating to Psychologist Licensing Requirements.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 465-7, Hawaii Revised Statutes, is amended to read as
follows:

€¢§465-7 Requirements for licensing. (a) Every applicant for a license as a
psychologist shall submit evidence satisfactory to the board that the applicant meets
the following requirements:

(1) . The applicant for licensure shall possess a doctoral degree from:

(A) An American Psychological Association approved program in
clinical psychology; or

(B) A professional psychology training program, awarded by an in-
stitution of higher education, or from a regionally accredited
institution;

(2) The applicant for licensure shall demonstrate that the applicant has
completed one year of post doctoral supervised experience in health
service in psychology, and: :

(A) An internship approved by the American Psychological Associa-
tion; or '

(B) One year of supervised experience in health service in psychol-
ogy, in an internship or residency program in an organized health
service training program; and

(3) The applicant for licensure has passed [a—wsitten] an examination as
may be prescribed by the board.

(b) Notwithstanding subsection (a), a license may be issued to an applicant

who holds [a]:

(1) A diplomate certificate in good standing granted by the American
Board of Professional Psychology[-];

(2) A current Certificate of Professional Qualification in Psychology is-
sued by the Association of State and Provincial Psychology Boards; or

(3) A current National Register of Health Service Providers in Psychology
credential.

(c) A license may be issued to a senior psychologist who [satisfies-subsection

; ng|:
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(1) Holds a valid and current license in another jurisdiction in which the
Examination for Professional Practice in Psychology was not required
for licensure at the time of licensure or in a jurisdiction in which the
Examination for Professional Practice in Psychology was required and
the applicant obtained a score that was equal to or higher than the
board’s passing score at the time the applicant sat for the Examination
for Professional Practice in Psychology;

(2) Before application in this jurisdiction, has been licensed as a psycholo-
gist for at least twenty years in United States or Canadian jurisdictions
where that license was based on a doctoral degree. The total of twenty
years shall be obtained by counting sequential, not concurrent, years of
licensure;

(3) Has had no disciplinary sanction against the person’s license in any
Jjurisdiction during the entire period of being licensed as a psychologist;

[¢4) Has-passed-an-open-beok examination-injurispradence;] and

[(5)] (4) Has submitted the application and fees as required.”

SECTION 2. Section 465-7.6, Hawaii Revised Statutes, is amended to read
as follows:

“§465 7 6 Llcensure of state employed cllmcal psychologlsts (a) [A

{b)] A psychologist employed in a civil serv1ce chnlcal psychologist position
in this State after January 1, 1988, shall -be licensed subject to:

(1) Meeting the requirements of section 465-7; and

(2) Obtaining licensure within two years from the date of employment.

[€e)] (b) After the time period [ef subsections{a)}3)-or(b)}2)] in subsection
(a)(2) has expired, a psychologist, employed in a civil service clinical psychologist
position rendering diagnostic or treatment services, who has not obtained a license,
shall immediately cease and desist the practice of psychology until a license is
obtained pursuant to this chapter.”’

SECTION 3. Statutory material to be repealed is bracketed and stricken.
New statutory material is underscored.

SECTION 4. This Act shall take effect upon its approval.
(Approved May 21, 2003.)
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ACT 80 S.B. NO. 394

A Bill for an Act Relating to Condominium Property Regimes.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 514A-90, Hawaii Revised Statutes, is amended by
amending subsections (g) and (h) to read as follows:

““(g) Subject to this subsection, and subsections (h) and (i), the board of an
association of apartment owners may specially assess the amount of the unpaid
regular monthly common assessments for common area expenses against a person
who, in a judicial or nonjudicial power of sale foreclosure, purchases a delinquent
apartment; provided that:

(1) A purchaser who holds a mortgage on a delinquent apartment that was

recorded prior to the filing of a notice of lien by the association of
apartment owners and who acquires the delinquent apartment through a
judicial or nonjudicial foreclosure proceeding, including purchasing the
delinquent apartment at a foreclosure auction, shall not be obligated to

- make, nor be liable for, payment of the special assessment as provided
for under this subsection; and

(2) A person who subsequently purchases the delinquent apartment from

the mortgagee referred to in paragraph (1) shall be obligated to make,
and shall be liable for, payment of the special assessment provided for
under this subsection; provided that the mortgagee or subsequent pur-
chaser may require the association of apartment owners [has-filed] to
provide at no charge a notice of the association’s intent to claim a lien
against the delinquent apartment for the [ i

amount of the special
assessment, prior to the subsequent purchaser’s acquisition of title to
the delinquent apartment. The notice shall state the amount of the -
special assessment, how that amount was calculated, and the legal
description of the apartment.

(h) The amount of the special assessment assessed under subsection (g) shall
not exceed the total amount of unpaid regular monthly common assessments that
were assessed during the six months immediately preceding the completion of the
judicial or nonjudicial power of sale foreclosure[;-and-for-which-the-asseciation-of

pursuant to-subseetion{(2}(2}]. In no event shall the amount of the special assessment
exceed the sum of $1,800.”

SECTION 2. Act 39, Session Laws of Hawaii 2000, is amended by amend-
ing section 4 to read as follows:

“SECTION 4. This Act shall take effect upon its approval and shall be
repealed on December 31, [2003;] 2007; provided that section 514A-90, Hawaii
Revised Statutes, shall be reenacted in the form in which it read on the day before the
approval of this Act.”’

SECTION 3. Statutory material to be repealed is bracketed and stricken.
New statutory material is underscored.

SECTION 4. This Act shall take effect upon its approval.
(Approved May 21, 2003.)
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ACT 81 H.B. NO. 1594

A Bill for an Act Relating to Nonprofit Corporations.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Chapter 414D, Hawaii Revised Statutes, is amended by adding
a new section to part VI to be appropriately designated and to read as follows:

€“§414D- Amendment terminating or canceling members; redemp-
tion of membership. (a) Any amendment to the articles or bylaws which would
terminate all members or any class of members or redeem or cancel all memberships
or any class of memberships shall meet the requirements of this chapter and this
section.

(b) Prior to adopting a resolution proposing such an amendment, the board of
the corporation shall give notice of the general nature of the amendment to the
members.

(c) After adopting a resolution proposing such an amendment, the notice to
members proposing such amendment shall include one or more statements of up to
five hundred words opposing the proposed amendment if such statement is sub-
mitted by any five members, or by members having three per cent or more of the
voting power, whichever is less, not later than twenty days after the board has voted
to submit such amendment to the members for approval. The production and mailing
costs shall be paid by the corporation.

(d) Any such amendment shall be approved by the members, whether
through attendance or proxy, by two-thirds of the votes cast by each class present at
the meeting at which the amendment is voted upon.

(e) Section 414D-89 shall not apply to any amendment meeting the require-
ments of this chapter and this section.”

SECTION 2. Section 414D-167, Hawaii Revised Statutes, is amended to
read as follows:

*‘[[]§414D-167{1] Application of this part. (a) A provision treating a corpo-
ration’s indemnification of or advance for expenses to directors that is contained in
its articles of incorporation, bylaws, a resolution of its members or board of
directors, or in a contract or otherwise, is valid only if and to the extent the provision
is consistent with this part. If articles of incorporation limit indemnification or
advances for expenses, indemnification and advances for expenses are valid only to
the extent consistent with the articles.

(b) This part shall not limit a corporation’s power to pay or reimburse
expenses incurred by a director in connection with appearing as a witness in a
proceeding at a time when the director has not been made a named defendant or
respondent to the proceeding.

(c) A corporation, by a provision in its articles of incorporation or bylaws, in
a resolution adopted, or in a contract approved by its board of directors or members,
may obligate itself, in advance of the act or omission giving rise to a proceeding, to
provide indemnification in accordance with section 414D-160 or advance funds to
pay_for or reimburse expenses in accordance with section 414D-162. Any such
obligatory provision shall be deemed to satisfy the requirements for authorization
referred to in subsections 414D-164 and 414D-162(c). Any such provision that
obligates the corporation to provide indemnification to the fullest extent permitted
by law shall be deemed to obligate the corporation to advance funds to pay for or
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reimburse expenses in accordance with section 414D-162 to the fullest extent
permitted by law, unless the provision specifically provides otherwise.”

SECTION 3. Statutory material to be repealed is bracketed and stricken.
New statutory material is underscored.’

SECTION 4. This Act shall take effect upon its approval.
(Approved May 21, 2003.)

Note
1. Edited pursuant to HRS §23G-16.5.

ACT 82 H.B. NO. 1214

A Bill for an Act Relating to Public Land Liability.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. There is increasing public demand for outdoor recreation on
public lands. Many of these lands are inherently dangerous and contain many
potential risks, especially for those who are unprepared, participate in hazardous
recreational activities, or choose to ignore warning signs. Unfortunately, in some
instances, serious injuries have resulted. Uncertainty regarding the standard of care
that must be exercised by the State or counties to prevent costly lawsuits may result
in public recreational assets being closed.

To provide a remedy for this problem, a state risk assessment working group
could be established to identify methods to mitigate potential risks. However, even
the most carefully crafted risk assessment and management program will not
eliminate all potential injuries associated with outdoor recreation. Risk management
can mitigate risk through programs that include signage that warns the public of
risks, but at best, risk management can only reduce exposure to a hazardous
condition. ’

The legislature finds that it is in the best interests of the public to provide the
State and counties with a conditional protection from liability arising from the
inherent risks on public lands under their jurisdiction, that strikes an equitable
balance between the personal responsibility of individuals engaged in recreational
pursuits on public lands, and the government’s duty to protect its citizens from harm.
The legislature further finds that allowing the State and counties to manage their
risks on public lands will encourage the State and counties to take reasonable steps
to protect their citizens from harm, and will also help to avoid the closure of
recreational public lands.

The purpose of this Act is to establish a process in which the State and
counties are provided protection from liability on improved public lands when the
requirements of this Act are met.

SECTION 2. Chapter 663, Hawaii Revised Statutes, is amended by adding a
new part to be appropriately designated and to read as follows:

“PART . LIMITATIONS ON PUBLIC ENTITY LIABILITY IN
ACTIONS BASED UPON DUTY TO WARN OF NATURAL
CONDITIONS

§663-  Definitions. As used in this part:
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‘‘Board’’ means the board of land and natural resources.

“Improved public lands’” means lands designated as part of the state park
system, parks, and parkways under chapter 184, or as part of a county’s park system,
and lands which are part of the Hawaii statewide trail and access system under
chapter 198D, excluding buildings and structures constructed upon such lands. For
purposes of this part, ‘‘improved public lands’’ excludes ocean and submerged
lands, and further excludes any public beach park falling within Act 190, Session
Laws of Hawaii 1996, as amended by Act 101, Session Laws of Hawaii 1999.

‘‘Public entity’’ means ‘‘government entity’’ as defined in section 663-10.5.

§663-  Conclusive presumptions relating to duty of public entities to
warn of dangers on improved public lands. (a) A sign or signs warning of
dangerous natural conditions on improved public lands shall be conclusively pre-
sumed to be legally adequate warning of the dangerous natural conditions of which
the sign or signs warn, if the State or a county posts a sign or signs warning of the
dangerous natural conditions and the design and placement of the warning sign or
signs are approved by the board. The board shall consult the risk assessment working
group established by chapter 171, prior to approving the design and placement of a
warning sign pursuant to this section.

(b) The State or a county may submit to the board a comprehensive plan for
warning of dangerous natural conditions at a particular area of improved public
lands. The board shall review the plan for adequacy of the warning as well as the
design and placement of the warning signs, devices, or systems. The board shall
consult with the risk assessment working group before approving the plan. The risk
assessment working group shall seek public comment on the plan. In the event that
the board after consulting with the risk assessment working group approves the plan
for a particular area of improved public lands, and the State or a county posts the
warnings provided for in the approved plan, then the warning signs, devices, or
systems shall be conclusively presumed to be legally adequate warning of all
dangerous natural conditions on the improved public lands.

(c) The State or a county shall have no duty to warn of dangerous natural
conditions on unimproved public lands.

(d) If a warning sign, device, or system is posted or established in accordance
with this section on unimproved lands, the posting or establishment of the warning
sign, device, or system shall not create a duty on the part of the State or county to
warn of other dangerous natural conditions on unimproved lands or to place or
establish an additional warning sign, device, or system in other locations on the
unimproved lands.

(e) The State and the counties shall implement and maintain a sign inspection
program in which a park caretaker or other authorized person conducts documented
inspections of all signs in the park or trail area on a quarterly or more frequent basis.

Records shall be kept under the sign inspection program which document the
date of each sign inspection and whether the particular sign inspected was in place,
free of vandalism, and legible. The State and the counties shall annually provide the
board with a copy of the documentation of all sign inspections under the sign
inspection program.

The conclusive presumption provided by this section shall continue for any
sign posted pursuant to this section for a period of one hundred twenty days after the
last inspection that documented that the sign was in place and legible, after which the
presumption shall lapse until the time at which the sign is subsequently inspected
and documented to be in place and in legible condition.

In any circumstance in which the conclusive presumption lapses because of
the lack of a documented inspection, the presumption shall be reestablished if the
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State or county, as the case may be, proves by a preponderance of the evidence that
at the time of the incident at issue, the sign was in place and in legible condition.

(f) The board shall adopt rules pursuant to chapter 91 establishing standards
to guide the department of land and natural resources and the risk assessment
working group in the general design and placement of warning signs; provided that
chapter 91 shall not apply to any other process or action undertaken pursuant to this
part.

(g) The State and the counties shall implement an accident reporting and
record keeping program whereby all known accidents in park and trail areas are
documented on an accident report form, and all such accident reports are kept on a
permanent basis. The risk assessment working group shall review and use accident
reports kept as part of this program as part of its consultation to the board under this
section.’ ‘

SECTION 3. Chapter 171, Hawaii Revised Statutes, is amended by adding a
new section to be appropriately designated and to read as follows:

€“§171- Risk assessment working group. (a) There is established a risk
assessment working group that shall be administratively attached to the department.
The risk assessment working group shall provide consultation to the board regarding
the design and placement of warning signs, devices, or systems on improved public
lands as defined in section 663- , including any comprehensive plan submitted by
the State, a county, or managing entity, to the board for approval. The risk
assessment working group shall consist of the following members, who shall serve
without compensation:
(1) The chairperson of the board, or designee;
(2) The mayor of each county, or designee;
(3) The administrators of the department’s division of forestry and wildlife
and the division of state parks, or their designees;
(4) The attorney general, or designee; and
(5) A person appointed by the chairperson of the board knowledgeable in
warning sign design.”’

SECTION 4. The risk assessment working group shall submit a report of its
recommendations and of the consultation provided to the board of land and natural
resources under this Act, including a listing of warning signs, devices, and systems
on improved and unimproved public lands subsequently approved or disapproved by
the board, to the legislature no later than twenty days prior to the convening of each
regular session.

SECTION 5. This Act shall not affect rights and duties that matured,
penalties that were incurred, and proceedings that were begun, before its effective
date.

SECTION 6. If any provision of this Act, or the application thereof to any
person or circumstance is held invalid, the invalidity does not affect other prov1s1ons

or applications of the Act which can be given effect without the invalid provision or
application, and to this end the provisions of this Act are severable.

SECTION 7. New statatory material is underscored."

146



ACT 83

SECTION 8. This Act shall take effect on July 1, 2003, and shall be repealed
on June 30, 2008.

(Approved May 22, 2003.)

Note

1. Edited pursuant to HRS §23G-16.5.

ACT 83 S.B. NO. 1393

A Bill for an Act Relating to the Executive Departments of State Government.

Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. (a) The director of public safety shall conduct a study to
determine the feasibility of dividing the department of public safety (department)
into the department of corrections and the department of law enforcement. The study
shall include a report on the following:

6]

2
3)
“)
(5
(6)
M

®

A review of all functions currently assigned to the department and a
review of other states’ organizational structires for correctional and
law enforcement functions;

An analysis of budget allocations to the department, including the
financial breakdown by program;

A justification for the existence of each program;

Personnel position descriptions, classifications, benefits including re-
quirement benefits, and employment status (e.g. civil service, exempt,
and excluded);

A review of facilities and property under the department’s control;
Identification of operational, procedural, and other issues that may be
resolved by dividing the department into the two separate entities;
An analysis and comparison of the training and qualifications of those
persons in the department holding law enforcement positions with
police powers with those of local police officers;

An estimate of future impacts on the department’s resources (e.g.
prison population, drug rehabilitation programs, and other post incar-
ceration programs, and law enforcement responsibilities).

(b) If the director determines from the study that dividing the department is
feasible, the director also shall submit the following:

(1)
(2

“

)
(6)
(7
®

®

Justification for dividing the department;

A cost/benefit analysis for dividing the department;

The effect of the division of the department on personnel, particularly
management positions;

A summation of jurisdictional issues relating to law enforcement and
duplication of services between the new law enforcement department
and local law enforcement; :

An organizational structure;

A proposed budget for each new entity;

A report on how each issue raised in subsection (a)(6) will be resolved;
Legislation to effectuate the recommendations of the director’s report if
necessary; and

A report to the legislature no later than twenty days before the con-
vening of the Regular Session of 2004.
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SECTION 2. This Act shall take effect upon approval.
(Approved May 22, 2003.)

ACT 84 S.B. NO. 295

A Bill for an Act Relating to Motor Vehicle Towing.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Chapter 46, Hawaii Revised Statutes, is amended by adding a
new section to part I to be appropriately designated and to read as follows:

€“§46- Regulation of towing operations. Any law to the contrary not-
withstanding, the council of any county may adopt and provide for the enforcement
of ordinances regulating towing operations, including but not limited to ordinances
relating to rates, equipment standards, hours of operation, storage and safeguarding
of towed vehicles, records retention and inspection, insurance requirements, vehicle
operator requirements, and tax clearances; provided that an ordinance shall not be
effective to the extent that it is inconsistent with any law or department of health rule
governing solid waste salvage facilities.”’

SECTION 2. Section 46-1.5, Hawaii Revised Statutes, is amended to read as
follows:

¢¢846-1.5 General powers and limitation of the counties. Subject to
general law, each county shall have the following powers and shall be subject to the
following liabilities and limitations:

(I) Each county shall have the power to frame and adopt a charter for its
own self-government, which shall establish the county executive, ad-
ministrative, and legislative structure and organization, including, but
not limited to, the method of appointment or election of officials, their
duties, responsibilities, and compensation, and the terms of their office.

(2) Each county shall have the power to provide for and regulate the
marking and lighting of all buildings and other structures that may be
obstructions or hazards to aerial navigation, so far as may be necessary
or proper for the protection and safeguarding of life, health, and
property.

(3) Each county shall have the power to enforce all claims on behalf of the
county and approve all lawful claims against the county, but shall be
prohibited from entering into, granting, or making in any manner any
contract, authorization, allowance payment, or liability contrary to the
provisions of any county charter or general law.

(4) Each county shall have the power to make contracts and to do all things
necessary and proper to carry into execution all powers vested in the
county or any county officer.

(5) Each county shall have the power to maintain channels, whether natural
or artificial, including their exits to the ocean, in suitable condition to
carry off storm waters; and to remove from the channels, and from the
shores and beaches, any debris that is likely to create an unsanitary
condition or become a public nuisance; provided that, to the extent any
of the foregoing work is a private responsibility, the responsibility may
be enforced by the county in lieu of the work being done at public
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expense. Counties also shall have the power to construct, acquire by
gift, purchase, or by the exercise of eminent domain, reconstruct,
improve, better, extend, and maintain projects or undertakings for the
control of and protection against floods and flood waters, including the
power to drain and rehabilitate lands already flooded, and to enact
zoning ordinances providing that lands deemed subject to seasonable,
periodic, or occasional flooding shall not be used for residence or other
purposes in a manner as to endanger the health or safety of the
occupants thereof, as required by the Federal Flood Insurance Act of
1956 (chapter 1025, Public Law 1016).

Each county shall have the power to exercise the power of condemna-
tion by eminent domain when it is in the public interest to do so.
Each county shall have the power to exercise regulatory powers over
business activity as are assigned to them by chapter 445 or other
general law.

Each county shall have the power to fix the fees and charges for all
official services not otherwise provided for.

Each county shall have the power to provide by ordinance for the
improvement or maintenance assessments of districts within the
county.

Except as otherwise provided, no county shall have the power to give or
loan credit to, or in aid of, any person or corporation, directly or
indirectly, except for a public purpose.

Where not within the jurisdiction of the public utilities commission,
each county shall have the power to regulate by ordinance the operation
of motor vehicle common carriers transporting passengers within the
county and adopt and amend rules the county deems necessary for the
public convenience and necessity.

Each county shall have the power to enact and enforce ordinances
necessary to prevent or summarily remove public nuisances and to
compel the clearing or removal of any public nuisance, refuse, and
uncultivated undergrowth from streets, sidewalks, public places, and
unoccupied lots, and in these connections, to impose and enforce liens
upon the property for the cost to the county of removing and complet-
ing the necessary work where the owners fail, after reasonable notice,
to comply with the ordinances. The authority provided by this para-
graph shall not be self-executing, but shall become fully effective
within a county only upon the enactment or adoption by the county of
appropriate and particular laws, ordinances, or rules defining ‘‘public
nuisances’ with respect to each county’s respective circumstances.
The counties shall provide the property owner with the opportunity to
contest the summary action and to recover the owner’s property.
Each county shall have the power to enact ordinances deemed neces-
sary to protect health, life, and property, and to preserve the order and
security of the county and its inhabitants on any subject or matter not
inconsistent with, or tending to defeat, the intent of any state statute,
provided also that the statute does not disclose an express or implied
intent that the statute shall be exclusive or uniform throughout the
State.

Each county shall have the power to make and enforce within the limits
of the county all necessary ordinances covering: all local police mat-
ters; all matters of sanitation; all matters of inspection of buildings; all
matters of condemnation of unsafe structures, plumbing, sewers, dair-
ies, milk, fish, and morgues; all matters of the collection and disposi-
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tion of rubbish and garbage; and to provide exemptions for homeless
facilities and any other program for the homeless authorized by chapter
201G, for all matters under this paragraph; and to appoint county
physicians and sanitary and other inspectors as necessary to carry into
effect ordinances made under this paragraph, who shall have the same
power as given by law to agents of the department of health, subject
only to limitations placed on them by the terms and conditions of their
appointments; and to fix a penalty for the violation of any ordinance,
which penalty may be a misdemeanor, petty misdemeanor, or violation
as defined by general law.

Each county shall have the power to provide public pounds, to regulate
the impounding of stray animals and fowl, and their disposition, and to
provide for the appointment, powers, duties, and fees of animal control
officers.

Each county shall have the power to purchase and otherwise acquire,
lease, and hold real and personal property within the defined bound-.
aries of the county and to dispose of the real and personal property as
the interests of the inhabitants of the county may require, except that:
any property held for school purposes may not be disposed of without
the consent of the superintendent of education; no property bordering
the ocean shall be sold or otherwise disposed of; and all proceeds from
the sale of park lands shall be expended only for the acquisition of
property for park or recreational purposes.

Each county shall have the power to provide by charter for the
prosecution of all offenses and to prosecute for offenses against the

~ laws of the State under the authority of the attorney general of the State.

Each county shall have the power to make appropriations in amounts
deemed appropriate from any moneys in the treasury, for the purpose of
community promotion and public celebrations, the entertainment of
distinguished persons as may from time to time visit the county, for the
entertainment of other distinguished persons as well as public officials
when deemed to be in the best interest of the community, and the
rendering of civic tribute to individuals who, by virtue of their accom-
plishments and community service, merit civic commendations, recog-
nition, or remembrance.

Each county shall have the power to:

(A) Construct, purchase, take on lease, lease, sublease, or in any other
manner acquire, manage, maintain, or dispose. of buildings for
county purposes, sewers, sewer systems, pumping stations, wa-
terworks, including reservoirs, wells, pipelines, and other con-
duits for distributing water to the public, lighting plants, and
apparatus and appliances for lighting streets and public buildings
and manage, regulate, and control the same;

(B) Regulate and control the location and quality of all appliances
necessary to the furnishing of water, heat, light, power, tele-
phonic, and telegraphic service to the county;

(C) Acquire, regulate, and control any and all appliances for the
sprinkling and cleaning of the streets and the public ways and for
flushing the sewers; and

(D) Open, close, construct, or maintain county highways or charge
toll on county highways; provided that all revenues received from
a toll charge shall be used for the construction or maintenance of
county highways.
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Each county shall have the power to regulate the renting, subletting,
and rental conditions of property for places of abode by ordinance.
Unless otherwise provided by law, each county shall have the power to
establish by ordinance the order of succession of county officials in the
event of a military or civil disaster.
Each county shall have the power to sue and be sued in its corporate
name.
Each county shall have the power to establish and maintain waterworks
and sewer works; to collect rates for water supplied to consumers and
for the use of sewers; to install water meters whenever deemed expedi-
ent; provided that owners of premises having vested water rights under
existing laws appurtenant to the premises shall not be charged for the
installation or use of the water meters on the premises; to take over
from the State existing waterworks systems, including water rights,
pipelines, and other appurtenances belonging thereto, and sewer sys-
tems, and to enlarge, develop, and improve the same.

(A) Each county may impose civil fines, in addition to criminal
penalties, for any violation of county ordinances or rules after
reasonable notice and requests to correct or cease the violation
have been made upon the violator. Any administratively imposed
civil fine shall not be collected until after an opportunity for a
hearing under chapter 91. Any appeal shall be filed within thirty
days from the date of the final written decision. These proceed-
ings shall not be a prerequisite for any civil fine or injunctive
relief ordered by the circuit court.

(B) Each county by ordinance may provide for the addition of any
unpaid civil fines, ordered by any court of competent jurisdiction,
to any taxes, fees, or charges, with the exception of fees or
charges for water for residential use and sewer charges collected
by the county. Each county by ordinance may also provide for the
addition of any unpaid administratively imposed civil fines,
which remain due after all judicial review rights under section
91-14 are exhausted, to any taxes, fees, or charges, with the
exception of water for residential use and sewer charges, col-
lected by the county. The ordinance shail specify the administra-
tive procedures for the addition of the unpaid civil fines to the
eligible taxes, fees, or charges and may require hearings or other
proceedings. After the unpaid civil fines are added to the taxes,
fees, or charges as specified by county ordinance, the unpaid civil
fines shall be deemed immediately due, owing and delinquent
and may be collected in the same manner as the taxes, fees, or
charges. The procedure for collection of unpaid civil fines autho-
rized in this paragraph shall be in addition to any other proce-
dures for collection available to the State and county by law or
rules of the courts.

(C) Each county may impose civil fines upon any person who places
graffiti on any real or personal property owned, managed, or
maintained by the county. The fine may be up to $1,000 or may
be equal to the actual cost of having the damaged property
repaired or replaced. The parent or guardian having custody of a
minor who places graffiti on any real or personal property owned,
managed, or maintained by the county shall be jointly and sev-

- erally liable with the minor for any civil fines imposed hereunder.
Any such fine may be administratively imposed after an opportu-
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nity for a hearing under chapter 91, but such a proceeding shall
not be a prerequisite for any civil fine ordered by any court. As
used in this subparagraph, ‘‘graffiti’’ means any unauthorized
drawing, inscription, figure, or mark of any type intentionally
created by paint, ink, chalk, dye, or similar substances.

(D) At the completion of an appeal in which the county’s enforce-
ment action is affirmed and upon correction of the violation if
requested by the violator, the case will be reviewed by the county
agency that imposed the civil fines to determine the appropriate-
ness of the amount of the civil fines that accrued while the appeal
proceedings were pending. In its review of the amount of the
accrued fines, the county agency may consider the following:
nature and egregiousness of the violation, duration of the viola-
tion, number of recurring and other similar violations, effort
taken by the violator to correct the violation, degree of involve-
ment in causing or continuing the violation, reasons for any delay
in the completion of the appeal, and other extenuating circum-
stances. The civil fine which is imposed by administrative order
after this review is completed and the violation is corrected is
subject to only judicial review, notwithstanding any provisions
for administrative review in county charters.

(BE) After completion of a review of the amount of accrued civil fine
by the county agency which imposed the fine, the amount of the
civil fine determined appropriate, including both the initial civil
fine and any accrued daily civil fine, shall immediately become
due and collectible following reasonable notice to the violator. If
no review of the accrued civil fine is requested, the amount of the
civil fine, not to exceed the total accrual of civil fine prior to
correcting the violation, shall immediately become due and
collectible following reasonable notice to the violator, at the
completion of all appeal proceedings.

(F) If no county agency exists to conduct appeal proceedings for a
particular civil fine action taken by the county, then one shall be
established by ordinance before the county shall impose that civil
fine.

Any law to the contrary notwithstanding, any county mayor may
exempt by executive order donors, provider agencies, homeless facili-
ties, and any other program for the homeless under chapter 201G from
real property taxes, water and sewer development fees, rates collected
for water supplied to consumers and for use of sewers, and any other
county taxes, charges, or fees; provided that any county may enact
ordinances to regulate and grant the exemptions granted by this para-
graph.

Any county may establish a captive insurance company pursuant to

article 19, chapter 431.

Each county shall have the power to enact and enforce ordinances

regulating towing operations.’’

SECTION 3. Section 290-11, Hawaii Revised Statutes, is amended to read as

follows:

€¢§290-11 Vehicles left unattended on private and public property; sale
or disposition of abandoned vehicles. (a) Notwithstanding any other provision of
this chapter, any vehicle left unattended on private or public property without

152



ACT 84

authorization of the owner or occupant of the property, may be towed away at the
expense of the owner of the vehicle, by order of the owner, occupant, or person in
charge of the property; provided that there is posted a notice prohibiting vehicles to
park on the property without authorization. The notice shall state that the vehicle will
be towed and held at the expense of the vehicle owner, as well as the name, address,
and a telephone number of the facility where the vehicle will be towed and held. The
notice shall be of such size and be placed in a location that is clearly visible to the
driver of a vehicle approaching any individual marked or unmarked parking space;
provided that where an entire parking lot consists of restricted parking spaces,
placement of the notice at each entrance of the parking lot shall suffice.
(b) Towing companies engaged by the owner, occupant, or person in charge
of the property shall:
(1) Charge not more than $55 for a tow, or $65 for a tow using a dolly, plus
a mileage charge of $6.50 per mile towed and [$35] $20 per day or
fraction thereof for storage for the first seven days and [$10] $15 per
day thereafter. When the tow occurs between the hours of six o’clock
p-m. and six o’clock a.m., from Monday through Thursday and from
Friday six o’clock p.m. to Monday six o’clock a.m., the towing com-
pany shall be entitled to an overtime charge of $15. If the vehicle is in
the process of being hooked up to the tow truck and the owner appears
on the scene before the vehicle has been moved by the tow truck, the
towing company shall unhook the vehicle upon payment by the owner
of an *‘unhooking’’ fee of not more than $50. If the owner is unwilling
or unable to pay the ‘‘unhooking’’ fee, the vehicle may be towed. In the
case of a difficult hookup, meaning an above or below ground hookup
in a multilevel facility, a towing surcharge of $30 shall be applicable;
(2) Determine the name of the legal owner and the registered owner of the
vehicle from the department of transportation or the county department
of finance. The legal owner and the registered ownér shall be notified in
writing at the address on record with the department of transportation
or with the county department of finance by registered or certified mail
of the location of the vehicle, together with a description of the vehicle,
within a reasonable period not to exceed twenty days following the tow.
The notice shall state:
(A) The maximum towing charges and fees allowed by law;
(B) The telephone number of the consumer information service of the
department of commerce and consumer affairs; and
(C) That if the vehicle is not recovered within thirty days after the
mailing of the notice, the vehicle shall be deemed abandoned and
will be sold or disposed of as junk.
Where the owners have not been so notified, then the owner may
recover the owner’s car from the towing company without paying tow
or storage fees; provided that the notice need not be sent to a legal or
registered owner or any person with an unrecorded interest in the
vehicle whose name or address cannot be determined. Absent evidence
to the contrary, a notice shall be deemed received by the legal or
registered owner five days after the mailing. A person, including but
not limited to the owner’s or driver’s insurer, who has been charged in
excess of the charges permitted under this section may sue for damages
sustained and, if the judgment is for the plaintiff, the court shall award
the plaintiff a sum not to exceed the amount of the damages and
reasonable attorney’s fees together with the cost of suit;
(3) Provide, when a vehicle is recovered by the owner before written notice
is sent by registered or certified mail, the owner with a receipt stating:
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(A) The maximum towing charges and fees allowed by law; and
(B)  The telephone number of the consumer inforroation service of the
department of commerce and consumer affairs; and

(4) Accommodate payment by the owner for charges under paragraph (1)

by cash and by either credit card or automated teller machine located on
the premises.

(c) When a vehicle is not recovered within thirty days after the mailing of the
notice, it shall be deemed abandoned and the owner of the towing company, or the
owner of the towing company’s authorized representative, after one public adver-
tisement in a newspaper of general circulation in the State, may negotiate a sale of
the vehicle or dispose of it as junk. »

(d) The authorized seller of the vehicle shall be entitled to the proceeds of
the sale to the extent that compensation is due the authorized seller for services
rendered in respect to the vehicle, including reasonable and customary charges for
towing, handling, storage, and the cost of the notices and advertising required by this
part. Any remaining balance shall be forwarded to the legal or registered owner of
the vehicle if the legal or registered owner can be found. If the legal or registered
owner cannot be found, the balance shall be deposited with the director of finance of
the State and shall be paid out to the legal or registered owner of the vehicle if a
proper claim is filed therefor within one year from the execution of the sales
agreement. If no claim is made within the year allowed, the money shall become a
state realization. ‘

(e) The transfer of title and interest by sale under this part is a transfer by
operation of law; provided that if the certificate of ownership or registration is
unavailable, a bill of sale executed by an authorized seller is satisfactory evidence
authorizing the transfer of the title or interest.

®) [Ee o by—ord " e .:- o—thi
-] This section shall
not apply to a county that has adopted ordinances regulating towing operations.’’

SECTION 4. Section 291C-135, Hawaii Revised Statutes, is amended to
read as follows:

“Tf1§291C-135 Tow trucks; signage and insurance requirements.[]]
Notwithstanding any other law to the contrary, the registered owner or lessee of a
tow truck shall:

(1) Permanently affix on each door of the truck a sign with the name and
telephone number of the tow business. The letters and numbers used in
the sign shall be no less than two inches in height; and

(2) Maintain insurance coverage sufficient to protect owners of towed
vehicles in the event of vehicle loss or damage due to towing. If a tow
operator fails to comply with the insurance requirements of this section,
no charges, including storage charges, may be collected by the tow
operator as a result of the tow or as a condition of the release of the
towed vehicle. Any person, including the registered owner, lien holder,
or insurer of the vehicle, who has been injured by the tow operator’s
failure to comply with this section is entitled to sue for damages
sustained. If a judgment is obtained by the plaintiff, the court shall
award the plaintiff a sum of not less than $1,000 or threefold damages
sustained by the plaintiff, whichever sum is greater, and reasonable
attorney’s fees and costs.

This section shall not apply to a county that has adopted ordinances regulating
towing operations.’’
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SECTION 5. Section 291C-165.5, Hawaii Revised Statutes, is amended to
read as follows:

*§291C-165.5 Motor vehicle towing and storage; settlement. (a) Not-
withstanding any other provision of this chapter, any vehicle identified for removal
pursuant to any county ordinance ordering removal of motor vehicles by any county
police department for traffic violations, including a vehicle which constitutes an
obstruction or hazard to traffic, may be towed away at the expense of the registered
owner of the vehicle, as provided by this section.

(b) The towing company shall determine the name of the lien holder and the
registered owner of the vehicle from the department of transportation or the county
department of finance. The lien holder and the registered owner shall be notified by
the towing company in writing at the address on record with the department of
transportation or with the county department of finance by registered or certified
mail of the location of the vehicle, together with a description of the vehicle, within a
reasonable period not to exceed twenty-days following the tow. The notice shall
state:

(1) The maximum towing charges and fees allowed by law;

(2) The telephone number of the county finance department that arranged

for or authorized the tow; and

(3) 'That if the vehicle is not recovered within thirty days after the mailing

of the notice, the vehicle shall be deemed abandoned and will be sold or

disposed of as junk.
Any towing company engaged in towing pursuant to this section shall comply with
the requirements of section 291C-135. When the vehicle is recovered after the tow
by the registered owner or lien holder, the party recovering the vehicle shall pay the
tow and storage charges which shall not exceed the charges as provided by section
290-11(b) or the rates agreed upon with the respective counties, whichever is lower,
except that tow operators may charge additional reasonable amounts for excavating
vehicles from off-road locations; provided that if the notice required by this section
was not sent within twenty days after the tow, neither the registered owner nor the
lien holder shall be required to pay the tow and storage charges. No notice shall be
sent to a legal or registered owner or any person with any unrecorded interest in the
vehicle whose name or address cannot be determined. A person, including but not
limited to the owner’s or driver’s insurer, who has been charged in excess of the
charges permitted under this section may sue for damages sustained, and, if the
judgment is for the plaintiff, the court shall award the plaintiff a sum not to exceed
the amount of these damages and reasonable attorney’s fees together with the cost of
the suit. :

(c) When a vehicle is recovered by the owner or lien holder before written
notice is sent by registered or certified mail, the towing company shall provide the
owner or lien holder with a receipt stating the maximum towing charges and fees
allowed by law and the telephone number of the county finance department that
arranged for or authorized the tow.

(d) When a vehicle is not recovered within thirty days after the mailing of the
notice, it shall be deemed abandoned and the owner of the towing company, or the
owner of the towing company’s authorized representative, after one statewide public
notice as required in section 1-28.5, may negotiate a sale of the vehicle or dispose of
it as junk. '

(e) The authorized seller of the vehicle shall be entitled to the proceeds of the
sale to the extent that compensation is due the authorized seller for services rendered
in respect to the vehicle, including reasonable and customary charges for towing,
handling, storage, and the cost of the notices and advertising required by this part.
Any remaining balance shall be forwarded to the registered owner or lien holder of
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the vehicle if the registered owner or lien holder is found. If the registered owner or
lien holder cannot be found, the balance shall be deposited with the director of
finance of the State and shall be paid out to the registered owner or lien holder of the
vehicle if a proper claim is filed therefor within one year from the execution of the
sales agreement. The lien holder shall have first priority to the funds to the extent of
the lien holder’s claim. If no claim is made within the year allowed, the money shall
escheat to the State.

(f) The transfer of title and interest by sale under this section is a transfer by
operation of law; provided that if the certificate of ownership or registration is
unavailable, a bill of sale executed by an authorized seller is satisfactory evidence
authorizing the transfer of the title or interest.

(2) This section shall not apply to a county that has adopted ordinances
regulating towing operations.’’

SECTION 6. Statutory material to be repealed is bracketed and stricken.
New statutory material is underscored.!

SECTION 7. This Act shall take effect upon its approval.
(Approved May 22, 2003.)

Note
1. Edited pursuant to HRS §23G-16.5.

ACT 85 S.B. NO. 1505

A Bill for an Act Relating to Invasive Species.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The legislature finds that the silent invasion of Hawaii-by
insects, disease-bearing organisms, snakes, weeds, and other pests is the single
greatest threat to Hawaii’s economy and natural environment and to the health and
lifestyle of Hawaii’s people. Invasive species already cause millions of dollars in
crop losses, the extinction of native species, the destruction of native forests, and the
spread of disease. Every day the media reports another serious case of an invasive
species attacking Hawaii, whether it is the Coqui frog, Salvinia molesta, Miconia
calvescens, or dengue fever. Yet there are many more harmful species that threaten
to invade Hawaii and wreak further damage. Even one new pest, such as the brown
tree snake or the red imported fire ant, could forever change the character of the
islands. Stopping the influx of new invasive species and containing their spread is
essential to Hawaii’s future well-being. '

Unwanted invasive species are entering Hawaii at an alarming rate—about
two million times more rapidly than the natural rate. In 1993, the federal Office of
Technology Assessment declared Hawaii’s alien pest species problem as the worst
in the nation. Hawaii’s evolutionary isolation from the continents and its modern
role as the commercial hub of the Pacific make these islands particularly vulnerable
to destruction by invasive species. Gaps in invasive species prevention systems and a
lack of public awareness further add to this serious problem.

The present problem is severe. The future, though, may be even more dire.
Slow, piecemeal action will not be sufficient. Drastic improvements must be made
now to stem the tide of invasive species. :

Last year, then-Governor Benjamin Cayetano issued Executive Order No.
2002-03, establishing the Hawaii invasive species council in recognition of the
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urgent need to protect Hawaii’s natural resources and economy as well as the health
and quality of life of Hawaii’s residents and visitors from invasive species. The
Hawaii invasive species council’s special purpose is to foster coordinated ap-
proaches that support local initiatives for the prevention and control of invasive
species, such as the coordinating group on alien pest species and the island invasive
species committees. The Hawaii invasive species council has since initiated devel-
opment of coordinated invasive species policy.

The legislature finds that the silent invasion of Hawaii by alien invasive
species is the single greatest threat to Hawaii’s economy, natural environment, and
the health and lifestyle of Hawaii’s people and visitors. Invasive species cause
millions of dollars in crop damage, the extinction of native species, the destruction
of native ecosystems, and the spread of many diseases.

The purpose of this Act is to:

(1) Provide statutory authority to the Hawaii invasive species council to
continue its special purpose to foster and organize coordinated ap-
proaches among various executive departments, federal agencies, and
international and local initiatives for the prevention and control of
invasive species; and

(2) Affirm the objective of the State to rid Hawaii of invasive species.
This Act does not create any new function of government or require additional
funding.

SECTION 2. As used in this Act, unless the context requires otherwise:

“Council’”” means the Hawaii invasive species council.

*‘Department’’ means any entity that is a member of the Hawaii invasive
species council established under section 3(a).

SECTION 3. (a) There is established a temporary invasive species council
for the special purpose of providing policy level direction, coordination, and plan-
ning among state departments, federal agencies, and international and local initia-
tives for the control and eradication of harmful invasive species infestations through-
out the State and for preventing the introduction of other invasive species that may
be potentially harmful. The council shall:

(1) Maintain a broad overview of the invasive species problem in the State;

(2) Advise, consult, and coordinate invasive species-related efforts with

and between the departments of agriculture, land and natural resources,
health, and transportation, as well as state, federal, international, and
privately organized programs and policies;

(3) Identify and prioritize each lead agency’s organizational and resource

shortfalls with respect to invasive species;

(4) After consulting with appropriate state agencies, create and implement

a plan that includes the prevention, early detection, rapid response,

control, enforcement, and education of the public with respect to

invasive species, as well as fashion a mission statement articulating the

State’s position against invasive species;

(5) Coordinate and promote the State’s position with respect to federal

issues, including:

(A) Quarantine preemption;

(B) International trade agreements that ignore the problem of inva-
sive species in Hawaii;

(C) First class mail inspection prohibition;

(D) Whether quarantine of domestic pests arriving -from the mainland
should be provided by the federal government;
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15)
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(B) Coordinating efforts with federal agencies to maximize resources
and reduce or eliminate system gaps and leaks, including depu-
tizing the United States Department of Agriculture’s plant pro-

- tection and quarantine inspectors to enforce Hawaii’s laws;

(F) Promoting the amendment of federal laws as necessary, including
the Lacey Act Amendments of 1981, Title 16 United States Code
sections 3371-3378; Public Law 97-79, and laws related to in-
spection of domestic airline passengers, baggage, and cargo; and

(G) Coordinating efforts and issues with the federal Invasive Species
Council and its National Invasive Species Management Plan;

Identify and record all invasive species present in the State;

Designate the department of agriculture, health, or land and natural

resources as the lead agency for each function of invasive species

control, including prevention, rapid response, eradication, enforcement,
and education;

Identify all state, federal, and other moneys expended for the purposes

of the invasive species problem in the State;

Identify all federal and private funds available. to the State to fight

invasive species and advise and assist state departments to acquire

these funds;

Advise the governor and legislature on budgetary and other issues

regarding invasive species; :

Provide annual reports on budgetary and other related issues to the

legislature twenty days prior to each regular session;

Include and coordinate with the counties in the fight against invasive

species to increase resources and funding and to address county-

sponsored activities that involve invasive species;

Review state agency mandates and commercial interests that some-

times call for the maintenance of potentially destructive alien species as

resources for sport hunting, aesthetic resources, or other values;

Review the structure of fines and penalties to ensure maximum deter-

rence for invasive species-related crimes;

Suggest appropriate legislation to improve the State’s administration of

invasive species programs and policies;

Incorporate and expand upon the department of agriculture’s weed risk

assessment protocol to the extent appropriate for the council’s invasive

species control and eradication efforts; and °

Perform any other function necessary to effectuate the purposes of this

Act.

(b) The council members shall be appointed by the governor not later than
January 1, 2004. The council shall be administratively attached to the office of the
governor and shall be composed of:

6y
@)

©)

The president of the University of Hawaii, or the president’s designated
representative;

The director, or the director’s designated representative, of each of the
following departments:

(A) Business, economic development, and tourism;

(B) Health; and

(C) Transportation; and

The chairperson, or the chairperson’s designated representative, of each
of the following departments:

(A) Agriculture; and

(B) Land and natural resources.
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(c) Representatives of federal agencies and members of the private sector
shall be asked to participate or consulted for advice and assistance.

(d) The council shall meet no less than twice annually to discuss and assess
progress and recommend changes to the invasive species programs based on results
of current risk assessments, performance standards, and other relevant data.

(e) The council shall submit a report of its activities to the governor and
legislature annually.

SECTION 4. A state department that is designated as a lead agency under
section 3(a)(7), with respect to a particular function of invasive species control, shall
have sole administrative responsibility and accountability for that designated func-
tion of invasive species control. The lead agency shall:

(1) Coordinate all efforts between other departments and federal and pri-

vate agencies to control or eradicate the designated invasive species;

(2) Prepare a biennial multidepartmental budget proposal for the legisla-
ture forty days before the convening of the regular session of the
legislature in each odd-numbered year, showing the budget require-
ments of each of the lead agency’s assigned invasive species function
that includes the budget requirements of all departments that it leads for
that species, as well as other federal and private funding for that
invasive species;

(3) Prepare and distribute an annual progress report forty days prior to the
convening of each regular session of the legislature to the governor and
the legislature that includes the status of each assigned function; and

(4) Any other function of a lead agency necessary to effectuate the pur-
poses of this Act.

SECTION 5. Notwithstanding any other law to the contrary, and in addition
to any other authority provided by law that is not inconsistent with the purposes of
this Act, a department is authorized to examine, control, and eradicate all instances
of invasive species identified by the council for control or eradication and found on
any public or private premises or in any aircraft or vessel landed or docked in waters
of the State.

SECTION 6. (a) Whenever any invasive species identified by the council for
control or eradication is found on private property, a department may enter such
premises to control or eradicate the invasive species after reasonable notice is given
to the owner of the property and, if entry is refused, pursuant to the court order in
subsection (d).

(b) If applicable, a duplicate of the notice so given shall be left with one or
more of the tenants or occupants of the premises. If the premises are unoccupied,
notice shall be mailed to the last known place of residence of the owner, if residing
in the State. If the owner resides out of the State or cannot be expeditiously provided
with notice, notice left at the house or posted on the premises shall be sufficient.

(c) The department may instead cause notice to be given, and order the owner
to control or eradicate the invasive species, if such species was intentionally and
knowingly established by the owner on the owner’s property and not naturally
dispersed from neighboring properties, at the owner’s expense within such reason-
able time as the department may deem proper, pursuant to the notice requirements of
this section.

(d) If the owner thus notified fails to comply with the order of the depart-
ment, or its agent, within the time specified by the department, or if entry is refused
after notice is given pursuant to subsection (a) and, if applicable subsection (b), the
department or its agent may apply to the district court of the circuit in which the
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property is situated for a warrant, directed to any police officer of the circuit,
commanding the police officer to take sufficient aid and to assist the department
member or its agent in gaining entry onto the premises, and executing measures to
control or eradicate the invasive species.

(e) The department may recover by appropriate proceedings the expenses
incurred by its order from any owner who, after proper notice, has failed to comply
with the department’s order. :

(f) In no case shall the department or any officer or agent thereof be liable for
costs in any action or proceeding that may be commenced pursuant to this Act.

SECTION 7. (a) Whenever any invasive species is found on state or county
property or on a public highway, street, lane, alley, or other public place controlled
by the State or county, notice shall be given by the department or its agent, as the
case may be, to the person officially in charge thereof, and the person shall be
reasonably notified and ordered by the department to control or eradicate the
invasive species.

(b) In case of a failure to comply with the order, the mode of procedure shall
be the same as provided in case of private persons in section 6.

SECTION 8. The invasive species council may adopt rules pursuant to
chapter 91, Hawaii Revised Statutes, to effectuate this Act.

SECTION 9. Section 150A-6.1, Hawaii Revised Statutes, is amended to read
as follows:

¢¢§150A-6.1 Plant import. (a) The board shall maintain a list of restricted
plants that require a permit for entry into the State. Restricted plants shall not be
imported into the State without a permit issued pursuant to rules.

(b) The department shall designate, by rule, as restricted plants, specific
plants that spread or may be likely to spread an infestation or infection of an insect,
pest, or disease that is detrimental or potentially harmful to agriculture, horticulture,
the environment, or animal or public health. In addition, plant species designated by
rule as noxious weeds are designated as restricted plants.

(c) No person shall import, offer for sale, or sell any Salvinia molesta or
Salvinia minima and pistia stratiotes plants or portion thereof within the State.”

SECTION 10. Section 150A-9.5, Hawaii Revised Statutes, is amended by
amending subsection (c) to read as follows:
““(c) Interim rules adopted by the department pursuant to this section shall be
effective as stated by such rules; provided that:
: (1) Any interim rule shall be published at least once statewide within
twelve days of issuance; and
(2) No interim rule shall be effective for more than one [kundred-eighty

days:] year.”

SECTION 11. Statutory material to be repealed is bracketed and stricken.
New statutory material is underscored.

SECTION 12. This Act shall take effect upon its approval and shall be
repealed on July 1, 2008.

(Approved May 23, 2003.)
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ACT 86 S.B. NO. 552

A Bill for an Act Relating to Landowners’ Liability.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The Hawaii Revised Statutes is amended by adding a new
chapter to read as follows:

““CHAPTER 520A
LANDOWNER’S LIABILITY FOR
ACCESS TO CONTROL INVASIVE SPECIES

§520A-1 Purpose. The purpose of this chapter is to encourage owners of
land to make their land and water areas available to other persons for the purpose of
controlling or eradicating invasive species by limiting landowners’ liability toward
persons entering thereon for such purposes.

§520A-2 Definitions. As used in this chapter, unless the context requires
otherwise:

*‘Charge’” means an admission price or fee asked in return for invitation or
permission to enter or go upon the land.

‘‘Invasive species’’ means any plant, plant pest, noxious weed, microorgan-
ism, biological control organism, or animal that can directly or indirectly injure or
cause damage to the environment or to the interests of agriculture, horticulture,
aquaculture, animal or public health, native species, natural resources, irrigation, or
navigation.

‘‘Land’’ means land, roads, water, water courses, private ways and build-
ings, structures, and machinery or equipment when attached to realty, other than
lands owned by the government.

““Owner’’ means the possessor of a fee interest, a tenant, lessee, occupant, or
person in control of the premises.

§520A-3 Duty of care of owner limited. Except as specifically recognized
by or provided in section 520A-6, an owner of land owes no duty of care to keep the
premises safe for entry or use by others for control or eradication of invasive species,
or to give any warning of a dangerous condition, use, structure, or activity on such
premises to persons entering for such purposes, or to persons entering in response to
such persons who require assistance, either directly or indirectly, including but not
limited to rescue, medical care, or other form of assistance.

§520A-4 Liability of owner limited. (a) Except as specifically recognized
by or provided in section 520A-6, an owner of land who either directly or indirectly
invites or permits without charge any person to use the property for control or
eradication of invasive species does not:

(1) Extend any assurance that the premises are safe for any purpose;

(2) Confer upon the person the legal status of an invitee or licensee to

whom a duty of care is owed;

(3) Assume responsibility for, or incur liability for, any injury to any
person or property caused by an act of omission or commission of such
persons; and

(4) Assume responsibility for, or incur liability for, any injury to any
person or persons who enter the premises in response to an injured
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person who entered the premises to control or eradicate invasive
species.

(b) An owner of land who is required or compelled to provide access or
parking for such access through or across the owner’s property because of state or
county land use, zoning, or planning law, ordinance, rule, ruling, or order, to reach
property subject to control or eradication of invasive species, shall be afforded the
same protection as to such access, including parking for such access, as an owner of
land who invites or permits any person to use that owner’s property for control or
eradication of invasive species under subsection (a).

§520A-5 Exceptions to limitations. Nothing in this chapter limits in any
way any liability which otherwise exists: .

(1) For wilful or malicious failure to guard or warn against a dangerous
condition, use, or structure which the owner knowingly creates or
perpetuates and for wilful or malicious failure to guard or warn against
a dangerous activity which the owner knowingly pursues or perpet-
vates; or

(2) For injury suffered in any case where the owner of land charges the
person or persons who enter or go on the land for the control or
eradication of invasive species, except that in the case of land leased to
the State or a political subdivision thereof, any consideration received
by the owner for such lease shall not be deemed a charge within the
meaning of this section.

§520A-6 Persons using land. Nothing in this chapter shall be construed to:

(1) Create a duty of care or ground for liability for injury to persons or
property; or

(2) Relieve any person using the land of another for control or eradication
of invasive species from any obligation which the person may have in
the absence of this chapter to exercise care in the person’s use of such
Iand and in the person’s activities thereon, or from the legal conse-
quences of failure to employ such care.”

SECTION 2. This Act shall take effect upon its approval.
(Approved May 23, 2003.)

ACT 87 S.B. NO. 1630

A Bill for an Act Relating to Nonprofit Corporations.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 414D-115, Hawaii Revised Statutes, is amended to
read as follows:

€¢8414D-115 Other methods of electing directors. (a) A corporation may
provide in its articles or bylaws for the election of directors by members or
delegates:

(1) On the basis of chapter or other organizational unit;

(2) By region or other geographic unit;

(3) By preferential voting; or :

(4) By any other reasonable method[:+-ex
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) Bymail]

(b) Where directors or officers are to be elected by members, the bylaws or
board of directors may allow the election to be conducted by mail if no less than two
thousand five hundred members- are eligible to vote on the record date determined
pursuant to section 414D-107, and the primary purpose of the corporation is the
management of a planned community as defined in section 421J-2. Except for the
corporations described in this subsection, the election of directors may be conducted
by mail only if so provided in a corporation’s bylaws or articles of incorporation.’’

SECTION 2. Statutory material to be repealed is bracketed and stricken.
New statutory material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved May 23, 2003.)

ACT 88 H.B. NO. 548

A Bill for an Act Relating to Anatomical Gifts.

Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Act 88, Session Laws of Hawaii 1999, enacted statutory
provisions relating to anatomical gifts to facilitate the donation of organs, including
telephone access by an organ procurement organization to driver’s license database
information; a voluntary one dollar organ and tissue education fee attached to motor
vehicle registrations; requiring an acute care hospital to report to the local organ
procurement organization to determine the suitability of a potential donation; and
establishment of the Hawaii organ and tissue education special fund. The provisions
for the organ and tissue education fee and the Hawaii organ and tissue education
special fund are scheduled to be repealed on June 30, 2003. The purpose of this Act
is to make these provisions permanent by repealing the sunset provision of Act 88.

SECTION 2. Act 88, Session Laws of Hawaii 1999, is amended by amend-
ing section 9 to read as follows:

““SECTION 9. This Act shall take effect upon its approval; provided that the
new sections designated as 286-A and 327-B, Hawaii Revised Statutes, in this Act

shall take effect on July 1, 2000[;-and-shall-be-repealed-on-June-30,-2003].”

SECTION 3. Statutory material to be repealed is bracketed and stricken.

SECTION 4. This Act shall take effect on June 29, 2003.
(Approved May 27, 2003.)
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ACT 89 H.B. NO. 1076

A Bill for an Act Relating To Appellate Jurisdiction.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The legislature finds that the different orders from which
appeals may and, indeed, must be taken in a foreclosure case have been character-
ized in the past as “‘traps for the unwary.”’ Sturkie v. Han, 2 Haw. App. 140, 147,
627 P.2d 296 (1981). For more than the thirty years, the appellate courts have been
analyzing their jurisdiction over the various stages of the foreclosure process. One
example of this is MDG Supply v. Diversified Inv., 51 Haw. 375, 463 P.2d 525
(1969). ,

As recently as April, 2002, the Hawaii Supreme Court reconsidered its
previous position and held that certain appeals from orders denying a Rule 60(b),
Hawaii rules of civil procedure, motion were final and appealable orders. Beneficial
Hawai‘i, Inc. v. Casey, Jr. et al. ( Supreme Court No. 22829, April 18, 2002). The
court also impliedly held in that case that a Rule 54(b), Hawaii rules of civil
procedure, certification of the order confirming sale did not make that order or the
judgment entered pursuant to it a final and appealable judgment.

The legislature accordingly believes that it is in the best interest of bor-
rowers, lenders, and their attorneys to codify the practice of appealing from orders in
foreclosure actions in this jurisdiction.

The purpose of this Act is to codify appellate jurisdiction in foreclosure
actions.

SECTION 2. Chapter 667, Hawaii Revised Statutes, is amended by adding a
new section to be appropriately designated and to read as follows:

“§667-  Appeals. (a) Without limiting the class of orders not specified in
section 641-1 from which appeals may also be taken, the following orders entered in
a foreclosure case shall be final and appealable:

(1) A judgment entered on a decree of foreclosure, and if the judgment

. incorporates an order of sale or an adjudication of a movant’s right to a
deficiency judgment, or both, then the order of sale or the adjudication
of liability for the deficiency judgment also shall be deemed final and
appealable;

(2) A judgment entered on an order confirming the sale of the foreclosed
property, if the circuit court expressly finds that no just reason for delay
exists, and certifies the judgment as final pursuant to rule 54(b) of the
Hawaii rules of civil procedure; and

(3) A deficiency judgment; provided that no appeal from a deficiency
judgment shall raise issues relating to the judgment debtor’s liability
for the deficiency judgment (as opposed to the amount of the deficiency
judgment), nor shall the appeal affect the finality of the transfer of title
to the foreclosed property pursuant to the order confirming sale.

(b) An appeal shall be taken in the manner and within the time provided by

the rules of court.”

SECTION 3. Nothing in this Act is intended to or shall be construed to limit
appellate jurisdiction over matters properly brought before the appellate courts such
as the supreme court’s recognition of appellate jurisdiction over an order denying a
motion brought under rule 60(b) of the Hawaii rules of civil procedure, as explained
in the Casey decision cited in section 1, or the doctrine that an appeal from a final
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judgment incorporates within its ambit all interlocutory orders and rulings leading to
that final judgment.

SECTION 4. Statutory material to be repealed is bracketed and stricken.'
New statutory material is underscored.?

SECTION 5. This Act does not affect rights and duties that matured,
penalties that were incurred, and proceedings that were begun, before its effective
date.

SECTION 6. This Act shall take effect upon its approval.
(Approved May 27, 2003.)

Notes

1. No bracketed material.
2. Edited pursuant to HRS §23G-16.5.

ACT 90 S.B. NO. 1034

A Bill for an Act Relating to Agricultural Lands.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The Hawaii Revised Statutes is amended by adding a new
chapter to title 11, to be appropriately designated and to read as follows:

“CHAPTER
NON-AGRICULTURAL PARK LANDS

§ -1 Legislative findings. The legislature finds that article XI, section 10,
of the State Constitution establishes that ‘‘the public lands shall be used for the
development of farm and homeownership on as widespread a basis as possible, in
accordance with procedures and limitations prescribed by law.”’

Therefore, the legislature finds that certain public lands classified for agricul-
tural use by the department of land and natural resources should be transferred to the
department of agriculture, with the approval of the board of land and natural
resources and the board of agriculture, for purposes and in a manner consistent with
article XI, section 10, of the State Constitution.

The purpose of this chapter is to ensure the long-term productive use of
public lands leased or available to be leased by the department of land and natural
resources for agricultural purposes by allowing these lands to be transferred to and
managed by the department of agriculture.

§ -2 Definitions. For the purposes of this chapter:

“‘Agricultural activities’” means the care and production of livestock, live-
stock products, poultry, or poultry products, or apiary, horticultural, or floricultural
products, or the planting, cultivating, and harvesting of crops or trees.

“Board’’ means the board of agriculture.

‘‘Department’” means the department of agriculture.

““Non-agricultural park lands’’ means lands that are not designated as agri-
cultural parks pursuant to chapter 166.
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§ -3 Transfer and management of non-agricultural park lands and
related facilities to the department of agriculture. (a) Upon mutual agreement
and approval of the board and the board of land and natural resources:

(1) The department may accept the transfer of and manage certain qualify-

ing non-agricultural park lands; and

(2) Certain assets, including position counts, related to the management of
existing encumbered and unencumbered non-agricultural park lands
and related facilities shall be transferred to the department.

(b) The department shall administer a program to manage the transferred
non-agricultural park lands under rules adopted by the board pursuant to chapter 91.
The program and its rules shall be separate and distinct from the agricultural park
program and its rules. Non-agricultural park lands are not the same as, and shall not
be selected or managed as are lands under agricultural park leases. Notwithstanding
any other law to the contrary, the program shall include the following conditions
pertaining to encumbered non-agricultural park lands:

(1) The lessee or permittee shall perform in full compliance with the

existing lease or permit;

(2) The lessee or permittee shall not be in arrears in the payment of taxes,
rents, or other obligations owed to the State or any county; and

(3) The lessee’s or permittee’s agricultural operation shall be economically
viable as specified by the board.

(4) No encumbered or unencumbered non-agricultural park lands with
soils classified by the land study bureau’s detailed land classification as
overall (master) productivity rating class A or B shall be transferred for
the use or development of golf courses, golf driving ranges, and
country clubs.

The transfer of non-agricultural park lands shall be done in a manner to be deter-
mined by the board of agriculture may include more than one parcel; provided that
these parcels are geographically adjacent to one another.

(c) For any encumbered or unencumbered non-agricultural park lands trans-
ferred to the department that are not being utilized or required for the public purpose
stated, the order setting aside the lands shall be withdrawn and the lands shall be
returned to the department of land and natural resources.

§ -4 Conversion of qualified and encumbered other agricultural lands.
The department shall establish criteria and rules pursuant to chapter 91 and subject
to approval by the board to convert qualified and encumbered non-agricultural park
lands to department leases or other forms of encumbrance.

§ -5 Extension of other agricultural lands encumbered by permit and
transferred to and managed by the department. Notwithstanding chapter 171, the
board shall establish criteria and rules to allow the cancellation, renegotiation, and
extension of transferred encumbrances by the department. Notwithstanding any law
to the contrary, leases of encumbered non-agricultural park lands transferred to the
_ department shall not have their respective length of term or rents reduced over the
remaining fixed term of the leases.

§ -6 Rules. The board shall adopt rules pursuant to chapter 91 to effec-
tuate the purposes of this chapter.”

SECTION 2. The board of agriculture and the board of land and natural
resources shall jointly report to the legislature, not later than twenty days prior to the
convening of the 2004 regular session, on their efforts to effectuate the transfers
authorized under this Act.
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SECTION 3. This Act shall not be applied so as to impair any contract
existing as of the effective date of this Act in a manner violative of either the
Constitution of the State of Hawaii or Article I, Section 10, of the United States
Constitution.

SECTION 4. This Act shall take effect upon its approval.
(Approved May 28, 2003.)

ACT 91 S.B. NO. 1258

A Bill for an Act Relating to the Agribusiness Development Corporation.

Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Act 176, Session Laws of Hawaii 1998, is amended by
repealing section 5.

SECTION 2. Act 176, Session Laws of Hawaii 1998, as amended by section
3 of Act 117, Session Laws of Hawaii 1999, and as amended by section 2 of Act 213,
Session Laws of Hawaii 2001, is amended by amending section 19 to read as
follows:

*SECTION 19. This Act shall take effect on July 1, 1998[;-provided-that
sectionS-shall-take-effect-onJuly—1,-2005).”

SECTION 3. Act 117, Session Laws of Hawaii 1999, as amended by section
3 of Act 213, Session Laws of Hawaii 2001, is amended by amendmg section 6 to
read as follows:

“SECTION 6. This Act shall take effect on June 30, 1999; provided that[:
)  Section1-shall-berepealed-onJune-30.-2005: and
€2) Section] section 4 shall take effect on July 1, 1999.”

SECTION 4. Statutory material to be repealed is bracketed and stricken.
New statutory material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved May 28, 2003.)
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ACT 92 S.B. NO. 1286

A Bill for an Act Relating to the Housing and Community Development Corporation
of Hawaii.

Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The legislature finds that there remains a continuing need to
provide financing for the infrastructure and other elements that lead to development
of low-income housing for Hawaii’s citizens. The legislature also finds that there
remains a strong need to continue the construction, maintenance, and operation of
rental housing for our neediest low-income families and individuals in order to
provide them with an affordable quality of life. This effort can be accomplished by
placing responsibility for these functions in the agency with the mission of providing
support and support services to those of our people most in need of assistance.
Accordingly, the purpose of the Act is to transfer the housing and community
development corporation of Hawaii from within the department of business, eco-
nomic development, and tourism for administrative purposes to within the depart-
ment of human services for administrative purposes.

SECTION 2. Section 26-14, Hawaii Revised Statutes, is amended to read as
follows:

€¢§26-14 Department of human services. (a) The department of human
services shall be headed by a single executive to be known as the director of human
services.

(b) The department shall administer programs designed to improve the social
well-being and productivity of the people of the State. Without limit to the generality
of the foregoing, the department shall concern itself with problems of human
behavior, adjustment, and daily living through the administration of programs of
family, child and adult welfare, economic assistance, health care assistance, rehabili-
tation toward self-care and support, public housing, and other related programs
provided by law.

(c) The functions and authority heretofore exercised by the department of
public welfare, the bureau of sight conservation and work with the blind (except for
the transcription services program transferred to the department of education), the
council on veterans’ affairs, and any other agency of the state or county governments
with respect to the assistance and care of the indigent and medically indigent as
heretofore constituted are transferred to the department of human services estab-
lished by this chapter.

(d) The housing and community developinent corporation of Hawaii is
placed within the department of human services for administrative purposes only.’’

SECTION 3. Section 26-18, Hawaii Revised Statutes, is amended by amend-
ing subsection (b) to read as follows: »

““(b) The following are placed in the department of business, economic
development, and tourism for administrative purposes as defined by section 26-35:
Aloha Tower development corporation, Hawaii community development authority,
high technology development corporation, land use commission, natural energy
laboratory of Hawaii authority, [the-heusing-and-community-development-eo ;
tion-of Hawaii;] and any other boards and commissions as shall be provided by law.

The department of business, economic development, and tourism shall be
empowered to establish, modify, or abolish statistical boundaries for cities, towns, or
villages in the State and shall publish, as expeditiously as possible, an up-to-date list

=
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of cities, towns, and villages after changes to statistical boundaries have been
made.”’

SECTION 4. Section 201G-2, Hawaii Revised Statutes, is amended by
amendmg subsection (a) to read as follows:
“‘(a) There is established the housing and community development corpora-
tion of Hawaii to be placed within the department of [
ment-and-teurism] human services for administrative purposes only. The corpora-
tion shall be a public body and a body corporate and politic.”’

SECTION 5. Sectlon 201G-143, Hawaii Revised Statutes, is amended to
read. as follows:

¢§201G-143 Annual statements. The corporation shall annually forward to
the director of [business;-econemic-developmentand-tourism] human services and
the director of finance a full, detailed description and financial statement of the
planning, construction, repair, maintenance, and operation of teacher housing.”’

SECTION 6. All officers and employees whose positions are transferred by
this Act shall be transferred to the department of human services. The functions,
duties, classification, pay, benefits, tenure, seniority, prior service credit, vacation,
sick leave, or other employee benefit or privilege of any officer or employee shall
not be changed in the execution of the transfer. Subsequent changes in status shall be
made in accordance with applicable state personnel laws, rules, policies, procedures,
and collective bargaining agreements.

If an office or position held by an officer or employee is abolished as a result
of this Act, the employment action affecting the officer or employee shall be in
accordance with applicable state personnel laws, rules, policies, procedures, and
collective bargaining agreements.

SECTION 7. All rules, policies, procedures, guidelines, and other material
adopted or developed by the department of business, economic development, and
tourism to implement provisions of the Hawaii Revised Statutes that are reenacted or
made applicable to the department of human services by this Act, shall remain in full
force and effect until amended or repealed by the department of human services
pursuant to chapter 91, Hawaii Revised Statutes. In the interim, every reference to
the department of business, economic development, and tourism or director of
business, economic development, and tourism in those rules, policies, procedures,
guidelines, and other material is amended to refer to the department of human
services or director of human services as appropriate.

SECTION 8. All deeds, leases, contracts, loans, agreements, permits, or
other documents executed or entered into by or on behalf of the department of
business, economic development, and tourism pursuant to the provisions of the
Hawaii Revised Statutes, which are reenacted or made applicable to the department
of human services by this Act, shall remain in full force and effect. Effective July 1,
2003, every reference to the department of business, economic development and
tourism or the director of business, economic development, and tourism therein shall
be construed as a reference to the department of human services or the director of
human services as appropriate.

SECTION 9. All appropriations, records, equipment, machines, files, sup-

plies, contracts, books, papers, documents, maps, and other personal property
heretofore made, used, acquired, or held by the department of business, economic
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development, and tourism relating to the functions transferred to the department of
human services shall be transferred with the functions to which they relate.

SECTION 10. All funds appropriated for fiscal biennium' 2003-2003, di-
rectly or indirectly, relating to the functions, programs, or organizational segments
transferred under this Act shall be appropriately transferred to the department of
human services with the functions, programs, or segments to which they relate.

SECTION 11. It is the intent of this Act not to jeopardize the receipt of any
federal aid nor to impair the obligation of the State or any agency thereof to persons
with which it has existing contracts or to the holders of any bond issued by the State
or by any such agency, and to the extent, and only to the extent necessary to
effectuate this intent, the governor may modify the strict provisions of this Act, but
shall promptly report any such modification with reasons therefor to the legislature
at its next session thereafter for review by the legislature.

SECTION 12. Statutory material to be repealed is bracketed and stricken.
New statutory material is underscored.

SECTION 13. This Act shall take effect on July 1, 2003.
(Approved May 28, 2003.)

ACT 93 S.B. NO. 1281

A Bill for an Act Relating to the High Technology Development Corporation.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 206M-3(a), Hawaii Revised Statutes, gives the high
technology development corporation powers to acquire, own, lease, hold, clear,
improve, and rehabilitate real, personal, or mixed property and assign, exchange,
transfer, convey, lease, sublease, or encumber any project, including by way of
easements. Chapter 171, Hawaii Revised Statutes, provides, among other things, that
public lands shall be managed, administered, and controlled by the department of
land and natural resources, unless the lands are specifically exempted by section
171-2, Hawaii Revised Statutes. Section 171-2 does not exempt the lands held by the
high technology development corporation from chapter 171. This Act amends
section 171-2, Hawaii Revised Statutes, by specifically exempting the lands held by
the high technology development corporation from chapter 171, Hawaii Revised
Statutes, pursuant to the legislature’s intent when it created section 206M-3(a).

SECTION 2. Section 171-2, Hawaii Revised Statutes, is amended to read as
follows:

¢¢§171-2 Definition of public lands. ‘‘Public lands’’ means all lands or
interest therein in the State classed as government or crown lands previous to August
15, 1895, or acquired or reserved by the government upon or subsequent to that date
by purchase, exchange, escheat, or the exercise of the right of eminent domain, or in
any other manner; including submerged lands, and lands beneath tidal waters which
are suitable for reclamation, together with reclaimed lands which have been given
the status of public lands under this chapter, except:
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(1) Lands designated in section 203 of the Hawaiian Homes Commission
Act, 1920, as amended; .

(2) Lands set aside pursuant to law for the use of the United States;

(3) Lands being used for roads and streets;

(4) Lands to which the United States relinquished the absolute fee and
ownership under section 91 of the Hawaiian Organic Act prior to the
admission of Hawaii as a state of the United States unless subsequently
placed under the control of the board of land and natural resources and
given the status of public lands in accordance with the State Constitu-
tion, the Hawaiian Homes Commission Act, 1920, as amended, or other
laws;

(5) Lands to which the University of Hawaii holds title;

(6) Lands to which the housing and community development corporation
of Hawaii in its corporate capacity holds title;

(7). Lands to which the Hawaii community development authority in its
corporate capacity holds title;

(8) Lands to which the department of agriculture holds title by way of
foreclosure, voluntary surrender, or otherwise, to recover moneys
loaned or to recover debts otherwise owed the department under
chapter 167;

(9) Lands which are set aside by the governor to the Aloha Tower develop-
ment corporation; lands leased to the Aloha Tower development corpo-
ration by any department or agency of the State; or lands to which the
Aloha Tower development corporation holds title in its corporate
capacity; [and]

(10) Lands to which the agribusiness development corporation in its corpo-
rate capacity holds title[]; and

(11) Lands to which the high technology development corporation in its
corporate capacity holds title.”

SECTION 3. Statutory material to be repealed is bracketed and stricken.
New statutory material is underscored.

SECTION 4. This Act shall take effect upon its approval.
(Approved May 28, 2003.)

ACT 94 H.B. NO. 475

A Bill for an Act Relating to the Public Utilities Commission.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The legislature finds that there is a need to conduct a manage-
ment audit of the public utilities commission to ensure that the commission is
equipped to handle the challenges of the twenty-first century.

The legislature finds that previous management audits of the public utilities
commission were conducted in 1975 and 1989 at the request of the legislature. The
1975 audit, consisting of three volumes, found serious organizational, procedural,
and staffing deficiencies at the commission, and spurred the legislature to examine
and reorganize the State’s public utilities regulatory program that resulted in legisla-
tive changes. The 1989 audit also found serious concerns with the commission. The
audit found that heavy workloads and inadequate resources, among other things,
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were often cited as reasons for not doing such things as bringing rules up to date or
developing more adequate complaint handling and consumer education programs.

The legislature further finds that the public utilities commission is currently
faced with many challenges in meeting the needs of Hawaii’s residents in a changing
global economy. Since the 1989 audit of the commission, there have been significant
technological advances in such areas as telecommunications and electrical restruc-
turing that require a reexamination of the role of the commission’s regulatory
activities. The legislature also recognizes the need for a regulatory structure that
fosters innovation and efficiency in dealing with the competitiveness of a new
economy. Therefore, an audit would be helpful in assisting the public utilities
commission in making such a transition. '

Accordingly, the purpose of this Act is to require the auditor to conduct a
management audit of the public utilities commission to assess the adequacy of the
present utility regulatory process in dealing with issues, problems, and developments
in complex and changing areas, such as telecommunications, energy deregulation,
and intergovernmental relations and submit a report of findings and recommenda-
tions to the legislature and governor before the convening of the regular session of
2004.

SECTION 2. The auditor shall conduct a management audit of the public

utilities commission that shall include, but not be limited to, the following topics:

(1) Appropriateness and applicability of current utility legislation;

(2) Adequacy of coverage of current public utilities commission policies,
rules, and procedures;

(3) Management of the public utilities commission and the division of
consumer advocacy in terms of providing technical and analytical staff
support in case management and enforcement of the public utilities
commission’s rules; and

(4) The effectiveness of the public utilities commission and the division of
consumer advocacy in dealing with telecommunications, energy, and
other utility issues.

SECTION 3. The auditor shall submit the findings and recommendations,
including any proposed legislation, to the legislature and the governor no later than
twenty days prior to the convening of the regular session of 2004.

SECTION 4. This Act shall take effect upon its approval.
(Approved May 28, 2003.)

ACT 95 S.B. NO. 830

A Bill for an Act Relating to Criminal History Record Checks.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Each year the legislature is faced with an ever-growing num-
ber of new requests for statutory authorization to use criminal history record
information as part of employment background checks, certifications, and licensing
of individuals.

The large amount of legislation, spread across an equally large number of
statutes, has made it a difficult task to ensure that all affected statutes are covered
when making statutory changes. The variety of legislation that covers these pro-
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grams has resulted in a piecemeal approach that is reflected in conflicting language
and inconsistencies across the programs, which the affected programs and the
legislature want addressed.
Senate Concurrent Resolution No. 122 (2000) requested that the legislative
reference bureau conduct a comprehensive study of this area that would provide a
review of a number of issues including current legislation, both federal and state,
with recommendations for determining who should be subject to these background
checks, whether Hawaii should be an open records state, and if legislation was
necessary. The bureau’s study was submitted to the 2001 legislature, along with
legislation that was enacted as Act 263, Session Laws of Hawaii 2001.
The bureau’s study found that Hawaii’s laws relating to criminal history
record checks were entangled in a significant state of confusion, not quickly or easily
clarified. When considered together, the various laws that govern access and use of
criminal history records and laws that authorize criminal history record checks are
often redundant, unnecessary, duplicative, or inconsistent, overlapping in some
areas and conflicting in others. Moreover, the study found that there was little
common understanding of what is meant by the term ‘‘criminal history record
check’’, what criminal history records are available to employers or the general
public, and how those records can be used in employment and licensing decisions.
Criminal history record checks cannot be examined in isolation; related laws
governing access and use must also be considered. All stakeholders must be
involved and informed. Accordingly, the study recommended the creation of a
criminal history record check working group of all stakeholders to resolve policy
issues raised by the study relating to the access and use of criminal history record
information for the noncriminal justice purposes of employment and licensing, and
to submit recommendations to the legislature. The criminal history record check
working group was subsequently formed pursuant to Act 263, and in 2003, sub-
mitted a report to the legislature, detailing its proceedings and recommendations.
The purpose of this Act is to implement the recommendations of the criminal
history record check working group to address disparate practices, inconsistencies,
and duplicative language in the statutes authorizing criminal history record checks
for employment background checks, certifications, and licensing of individuals.
This Act:
(1) Clarifies and eliminates conflicting language in sections 378-2.5,
831-3, and 831-3.1, Hawaii Revised Statutes;

(2) Eliminates inconsistencies in individual program statutes by adopting
standard language in the criminal justice data center law under chapter
846; and

(3) Amends the authorizing program statutes by referencing these standard

requirements for criminal history record checks.

SECTION 2. Chapter 78, Hawaii Revised Statutes, is amended by adding a
new section to be appropriately designated and to read as follows:

€¢§78- Criminal history record checks. (a) The State or any of its
branches, political subdivisions, or agencies shall develop standards and procedures
to ensure the reputable and responsible character of applicants and employees,
which shall include criminal history record checks in accordance with section
846- .

(b) The State or any of its branches, political subdivisions, or agencies shall
obtain criminal history information through the Hawaii criminal justice data center
on an applicant for a position that has the same type of contact with children,
dependent adults, or persons committed to a correctional facility as other public
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employees who hold positions that are authorized by law to require criminal history
record checks as a condition of employment; provided that:

(1) The information obtained shall be used exclusively for the purpose of
determining whether a person is suitable for working in close proximity
with children, dependent adults, or persons committed to a correctional
facility;

(2) The use of the information shall be subject to those federal laws and
regulations as may be now or hereafter adopted; and

(3) The Hawaii criminal justice data center may assess applicants a reason-
able fee for each criminal history record check conducted.

(c) The State or any of its branches, political subdivisions, or agencies may
deny employment on the basis of criminal conviction in accordance with applicable
laws and regulations as follows:

(1) For positions with contact with children or dependent adults, if it finds
that the applicant has been convicted of a crime and that by reason of
the nature and circumstances of the crime, the applicant poses a risk to
the health, safety, or well-being of children or dependent adults; and

(2) For positions with contact with persons committed to a correctional
facility, if it finds that the applicant has been convicted of a crime other
than a minor traffic violation involving a fine of $50 or less and because
of the nature of the conviction, the applicant poses a risk to the health,
safety, security, or well-being of persons committed to a correctional
facility, the correctional facility’s staff, or the public at large.

Nothing in this subsection prohibits the State or any of its branches, political
subdivisions, or agencies from denying employment for other reasons as permitted
by applicable laws and regulations.

(d) For purposes of implementing this section:

(1) For employees holding positions with contact with children or depen-
dent adults on the effective date of this Act, no employee who has been
continuously employed on a salaried basis prior to July 1, 1990, shall
be subject to a criminal history record check for the position held on the
effective date of this Act;

(2) For employees holding positions with contact with persons committed
to a correctional facility on the effective date of this Act, no employee
shall be terminated based on convictions in the criminal history record
check except those convictions occurring after July 1, 1990, or under
circumstances in which the employee is a fugitive from justice; and

(3) Nothing in this section shall abrogate an employee’s rights under
collective bargaining to appeal a termination of employment.

(e) As used in this section:

‘Applicant” means a person who is applying for a position whose duties,
location, work site, or assignments place that person in the same type of contact with
children, dependent adults, or persons committed to a correctional facility as other
public employees who hold positions that are authorized by law to require a criminal
history record check as a condition of employment. '

““Employee’” means a person holding a position whose duties, location, work
site, or assignments place that person in the same type of contact with children,
dependent adults, or persons committed to a correctional facility as other public
employees who hold. positions that are authorized by law to require a criminal
history record check as a condition of employment.

“‘Public employees who hold positions that are authorized by law’’ means a
public employee whose position requires a criminal history record check as a
condition of employment and the authorization for the criminal history record check
is not provided by this section.”’
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SECTION 3. Chapter 281, Hawaii Revised Statutes, is amended by adding a
new section to be appropriately designated and to read as follows:

€“§281- County liquor commissions; criminal history record check.
(a) The respective county liquor commissions may request a criminal history record
check of an applicant for a liquor license in accordance with section 846- . The
criminal history record check, at a minimum, shall require the applicant to disclose
whether:

(1) The applicant has been convicted in any jurisdiction of a crime that

would tend to indicate the applicant may be unsuited for obtaining a
liquor license; and

(2) The judgment of conviction has not been vacated.

For the purpose of this section, the criminal history disclosure made by the
applicant may be verified by the liquor commission by means of information
obtained through the Hawaii criminal justice data center. The applicant shall provide
the Hawaii criminal justice data center with personal identifying information which
shall include but not be limited to the applicant’s name, social security number, date
of birth, and gender. This information shall be secured only for the purpose of
conducting the criminal history record check authorized by this section.

(b) The applicant shall submit to the liquor commission:

(1) A statement signed under penalty of law as to whether the applicant has

ever been convicted of a crime other than a minor traffic violation;

(2) Written consent to request and obtain criminal history record informa-

tion for verification; and

(3) Permission to be fingerprinted.

(c) The liquor commission shall obtain criminal history record information
through the Hawaii criminal justice data center on the applicant. The information
obtained shall be used exclusively for the stated purpose for which it was obtained
and shall be subject to applicable federal laws and regulations currently or hereafter
in effect.”

SECTION 4. Chapter 302A, Hawaii Revised Statutes, is amended by adding
two new sections to be appropriately designated and to read as follows:

““§302A-A Employees of the department of education and teacher train-
ees in any public school; criminal history record checks. (a) The department of
education, including the Hawaii state public library system, shall develop procedures
for obtaining verifiable information regarding the criminal history of persons who
are employed or seeking employment in any position, including teacher trainees, that
places them in close proximity to children. These procedures shall include criminal
history record checks in accordance with section 846- .

Information obtained pursuant to this subsection shall be used exclusively by
the employer or prospective employer for the purpose of determining whether a
person is suitable for working in close proximity to children. All such decisions shall
be subject to applicable federal laws and regulations currently or hereafter in effect.

(b) The employer or prospective employer may refuse to employ, and may:

(1) Refuse to issue a teaching or other educational certificate;

(2) Revoke the teaching or other educational certificate;

(3) Refuse to allow or continue to allow teacher training; or

(4) Terminate the employment of any employee or deny employment to an

applicant,
if the person has been convicted of a crime, and if the employer or prospective
employer finds by reason of the nature and circumstances of the crime that the
person poses a risk to the health, safety, or well-being of children. Refusal, revoca-
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tion, or termination may occur only after appropriate investigation and notification
to the employee or applicant for employment of results and planned action, and after
the employee or applicant for employment is given an opportunity to meet and rebut
the finding. Nothing in this subsection shall abrogate any applicable appeal rights
“under chapters 76 or 89, or administrative regulation of the department of education.
(c) This section shall not be used by the department to secure criminal history
record checks on persons who have been employed continuously by the department,
including the state public library system, on a salaried basis prior to July 1, 1990.
(d) Notwithstanding any other law to the contrary, for purposes of this
section, the department of education, including the Hawaii state public library
system, shall be exempt from section 831-3.1 and need not conduct investigations,
notifications, or hearings under this section in accordance with chapter 91.

§302A-B Employees of private schools; criminal history record checks.
(a) Private schools shall develop procedures for obtaining verifiable information
regarding the criminal history of persons who are employed or are seeking employ-
ment in positions that place them in close proximity to children. These procedures
shall include criminal history record checks in accordance with section 846- . The
private school and designated organization shall establish safeguards and procedures
to protect against inadvertent or inappropriate disclosure of information obtained
under this section. The fee charged by the Hawaii criminal justice data center to
perform criminal history record checks may be passed on to the applicant for
employment by the private school or designated organization.

(b) Information obtained pursuant to this section shall be used exclusively by
the private school or designated organization for the purpose of determining whether
a person is suitable for working in close proximity to children. All decisions shall be
subject to federal laws and regulations currently or hereafter in effect.

(¢) Private schools may refuse to employ or may terminate the employment
of an employee or applicant for employment if the person has been convicted of an
offense for which incarceration is a sentencing option, and if the private school finds
by reason of the nature and circumstances of the crime that the person poses a risk to
the health, safety, or well-being of children. Refusal or termination may occur only
after appropriate investigation, notification to the employee or applicant for employ-
ment of results and planned action, and after the employee or applicant for employ--
ment is given an opportunity to meet and rebut the finding.

(d) The State, the Hawaii criminal justice data center, and their respective
officers and employees, shall be immune from civil liability for any official act,
decision, or omission performed pursuant to this section that is not the result of gross
negligence or wilful misconduct. The State, the Hawaii criminal justice data center,
and their respective officers and employees shall be immune from civil liability for
any act, decision, omission to act or decide, or use of the information by any private
school or designated organization authorized to receive or who receives information
pursuant to this section. :

(e) This section shall not be used by private schools to secure criminal
history record checks on persons who have been employed continuously by the
private school on a salaried basis prior to July 1, 2000.

(f) As used in this section:

““Designated organization’” means a private organization that receives crimi-
nal history record check information from the Hawaii criminal justice data center on
behalf of private schools.”

SECTION 5. Chapter 321, Hawaii Revised Statutes, is amended by adding a
new section to be appropriately designated and to read as follows:
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¢¢§321- Employees of the department of health, its providers and
subcontractors; criminal history checks. (a) The department of health shall de-
velop procedures for obtaining verifiable information regarding the criminal history
of persons who are seeking employment, or seeking to serve as providers or
subcontractors, in positions that place them in direct contact with clients when
providing non-witnessed direct mental health services on behalf of the child and
adolescent mental health division of the department of health. These procedures
shall include but not be limited to criminal history record checks in accordance with
section. 846-

(b) Except as otherwise specified, any person who seeks employment with
the department of health, or who is employed or seeks employment with a provider
or subcontractor in a position that necessitates non-witnessed direct contact with
clients when providing non-witnessed direct mental health services on behalf of the
child and adolescent mental health division, shall:

(1) Be subject to criminal history record checks in accordance with section

846- ; and

(2) Provide to the department of health written consent for the department

to obtain criminal history record information for verification.

Information obtained pursuant to subsection (a) and this subsection shall be
used exclusively by the department of health for purposes of determining whether a
person is suitable for working in a position that necessitates non-witnessed direct
contact with clients when providing non-witnessed direct mental health services on
behalf of the child and adolescent mental health division. All such decisions shall be
subject to federal laws and regulations currently or hereafter in effect.

(c) The department of health may refuse to employ or may terminate the
employment of any employee or applicant for employment if the person has been
convicted of an offense for which incarceration is a sentencing option, and if the
department of health finds by reason of the nature and circumstances of the crime
that the person poses a risk to the health, safety, or well-being of clients receiving
non-witnessed direct mental health services. Such refusal or termination may occur
only after appropriate investigation, notification of results and planned action, and
opportunity to meet and rebut the finding, all of which need not be conducted in
accordance with chapter 91. Nothing in this subsection shall abrogate any applicable
appeal rights under chapters 76 or 89.

(d) This section shall not be used by the department of health to secure
criminal history record checks on persons who have been employed continuously on
a salaried basis prior to July 1, 2000.

(¢) Nothing in this section shall prohibit criminal history record checks on
employees of all providers and subcontractors.

(f) For purposes of this section:

‘‘Provider’’ means any organization or individual that intends to enter into a
contract with or is currently contracted by the child and adolescent mental health
division of the department of health to provide direct mental health services to the
department’s eligible clients.

‘‘Subcontractor’” means any organization or individual that enters into a
contract or agreement with a provider to provide direct mental health services to the
department’s eligible clients.

(g) Notwithstanding any other law to the contrary, the department of health
shall be exempt from section 831-3.1 for purposes of this section and need not
conduct investigations, notifications, or hearings under this section in accordance
with chapter 91.”” .

SECTION 6. Chapter 4211, Hawaii Revised Statutes, is amended by adding a
new section to be appropriately designated and to read as follows:
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¢“84211- Employees of cooperative housing corporations; back-
ground checks. The board of directors of a cooperative housing corporation, or the
manager of a cooperative housing project, upon the written authorization of an
applicant for employment as a security guard or manager or for a position that would
allow the employee access to the keys of or entry into the units in the project or
access to corporation funds, may conduct a background check on the applicant, or
direct another responsible party to conduct the check. Before initiating or requesting
a check, the board of directors or the manager shall first certify that the signature on
the authorization is authentic and that the person is an applicant for employment.
The background check, at a minimum, shall require the applicant to disclose
whether:

(1) The applicant has been convicted in any jurisdiction of a crime that
would tend to indicate the applicant is unsuited for employment as an
employee with access to corporation funds or the keys of or entry to the
units in the project; and

(2) The judgment of conviction has not been vacated.

For purposes of this section, the criminal history disclosure made by the
applicant may be verified by the board of directors, manager, or other responsible
party, if so directed by the board or the manager, by means of information obtained
through the Hawaii criminal justice data center. The board or manager may conduct
a criminal history record check directly through the Hawaii criminal justice data
center. The applicant shall provide the Hawaii criminal justice data center with
personal identifying information which shall include but not be limited to the
applicant’s name, social security number, date of birth, and gender. This information
shall be secured only for the purpose of conducting the criminal history record check
authorized by this section. Failure of a cooperative housing corporation or the
manager to conduct or verify or cause to have conducted or verified a background
check shall not alone give rise to any private cause of action against the corporation
or manager for acts and omissions of the employee hired.”’

SECTION 7. Chapter 846, Hawaii Revised Statutes, is amended by adding a
new section to part I to be appropriately designated and to read as follows:

€¢§846- Criminal history record checks. (a) The agencies and other
entities named in subsection (b) may conduct state and national criminal history
record checks on the personnel identified in subsection (b), for the purpose of
determining suitability or fitness for a permit, license, or employment; provided that
the Hawaii criminal justice data center may charge a reasonable fee for the criminal
‘history record checks performed. The criminal history record check shall include the
submission of fingerprints to: ‘

(1) The Federal Bureau of Investigation for a national criminal history
record check; and

(2) The Hawaii criminal justice data center for a state criminal history
record check that shall include non-conviction data.

Criminal history record information shall be used exclusively for the stated purpose
for which it was obtained.

(b) Criminal history record checks may be conducted by:

(1) The department of health on operators of adult foster homes or devel-
opmental disabilities domiciliary homes and their employees, as pro-
vided by section 333F-22;

(2) The department of health on prospective employees, persons seeking to
serve as providers, or subcontractors in positions that place them in
direct contact with clients when providing non-witnessed direct mental
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health services on behalf of the child and adolescent mental health
division, as provided by section 321- ;

The department of education on employees, prospective employees,
and teacher trainees in any public school in positions that necessitate
close proximity to children as provided by 302A-A;

The counties on employees and prospective employees who may be in
positions that place them in close proximity to children in recreation or
child care programs and services;

The county liquor commissions on applicants for liquor licenses as
provided by section 281- ;

The department of human services on operators and employees of child
caring institutions, child placing organizations, and foster boarding
homes as provided by section 346-17;

The department of human services on prospective adoptive parents as
established under chapter 346;

The department of human services on applicants to operate child care
facilities, prospective employees of the applicant, and new employees
of the provider after registration or licensure as provided by section
346-19.7,

The department of human services on persons exempt pursuant to
section 346-152 to be eligible to provide child care and receive child
care subsidies as provided by section 346-154;

The department of human services on operators and employees of
home- and community-based case management agencies and operators
and other adults, except for adults in care, residing in foster family
homes as provided by section 346-E;

The department of human services on staff members of the Hawaii
youth correctional facility as provided by section 352-5.5;

The judiciary on employees and applicants at detention and shelter
facilities as provided by section 571-34;

The department of public safety on employees and prospective employ-
ees who are directly involved with the treatment and care of persons
committed to a correctional facility or who possess police powers
including the power of arrest as provided by section 353C-5;

The department of commerce and consumer affairs on applicants for
private detective or private guard licensure as provided by section
463-9;

Private schools and designated organizations on employees and pro-
spective employees who may be in positions that necessitate close
proximity to children; provided that private schools and designated
organizations receive only indications of the states from which the
national criminal history record information was provided as provided
by section 302A-B;

The public library system on employees and prospective employees
whose positions place them in close proximity to children as provided
by section 302A-A;

The State or any of its branches, political subdivisions, or agencies on
applicants and employees holding a position that has the same type of
contact with children, dependent adults, or persons committed to a
correctional facility as other public employees who hold positions that
are authorized by law to require criminal history record checks as a
condition of employment as provided by section 78- ; and

Any other organization, entity, or the State, its branches, political
subdivisions, or agencies as may be authorized by state law.
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(c) The applicant or employee subject to a criminal record check shall

provide to the requesting agency:

(1) Consent to obtain the applicant’s or employee’s fingerprints and con-
duct the criminal history record check;

(2) Identifying information required by the Federal Bureau of Investigation
which shall include but not be limited to name, date of birth, height,
weight, eye color, hair color, gender, race, and place of birth; and

(3) A statement indicating whether the applicant or employee has ever
been convicted of a crime.”

SECTION 8. Chapter 333F, Hawaii Revised Statutes, is amended as follows:
1. By deleting the definitions of ‘‘criminal history record check’ and
““‘criminal histpry recqrd information’’ in section 333F—1.'

2. By amending section 333F-22(a) to read:

*‘(a) The department shall adopt rules pursuant to chapter 91 to [assure]
ensure the reputable and responsible character of an applicant to operate an adult
foster home or developmental disabilities domiciliary home, of existing providers
and their employees, of current and prospective employees of the applicant, and of
new employees of the provider after certification or licensure, which shall provide
for, but not be limited to, criminal history record checks[:] in accordance with

section 846- .”
3. By amending section 333F-22(c), (d), and (e) to read:
*“(c) An applicant to operate an adult foster home or developmental disabili-

iding] shall be subject to criminal history record checks
in accordance with section 846- _, and shall provide consent to the department to
[eonduet—a—ecriminal-historyrecord-check—and-to] obtain [ether] criminal history
record information for verification. [The—applicant—and eurrent—or—prospeective

]

(d) Each existing pr(;vider or provider [shall-submit—to—the—department
i i 1 and all employees hired after the
cation of the existing provider or provider [indicating

initial licensure or certifi

tra Aolationinvelvingafine-of-$50-or Jess—and-providing] shall be subject to
criminal history record checks in accordance with section 846-  , and shall provide
consent to the department to [conduct-a-ecrimninal-history-record-cheek-and] obtain
[other] criminal history record information for verification. [The-employees-shall

(e) The department is authorized to obtain criminal history record informa-
tion through the Hawaii criminal justice data center on existing providers and their
employees upon their next licensure or certification renewal date, and on any
applicant and all current and prospective employees of the applicant, including all
new employees after the applicant is issued a certification or license under this
chapter. [ T o PR M - .
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SECTION 9. Chapter 346, Hawaii Revised Statutes, is amended as follows:
1. By deleting the definition of ‘‘criminal history record check’’ in section
346-16.
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2. By amending section 346-17 to read:

“§346-17 Child placing organizations, child caring institutions, and
foster boarding homes; authority over, investigation of, and standards for. (a)
No child placing organization shall engage in the investigation, placement, and
supervision of minor children in foster care unless it meets the standards of condi-
tions, management, and competence set by the department of human services.

(b) No child caring institution shall receive minor children for care and
maintenance unless it meets the standards of conditions, management, and compe-
tence to care for and train children set by the department.

(c) No foster boarding home shall receive for care and maintenance any child
unless:

(1) It meets with the standards of conditions, management, and compe-

tence set by the department; and

(2) The foster boarding home applicant successfully completes foster par-
ent training; provided that after July 1, 1999, new special licensed or
relative foster home care providers shall successfully complete foster
parent training within the first year following placement of the first
child into the new special licensed or relative foster home.

(d) The department shall adopt rules pursuant to chapter 91 relating to:

(1) Standards for the organization and administration of child placing
organizations;

(2) Standards of conditions, management, and competence for the care and
training of minor children in child caring institutions and foster board-
ing homes; and

(3) Standards of conditions and competence of operation of foster boarding
homes as may be necessary to protect the welfare of children.

(e) All rules of the department shall have the force and effect of law, and any
violation thereof or of this section shall be punishable by a fine of not more than
$200.

(f) As a condition for a certificate of approval, any organization, institution,
or home shall [meet]:

(1) Meet the standards [te-assure] ensuring the reputable and responsible

character of its operators and employees [by—complying—with—the

requirements—ofa];
(2) Be subject to criminal history record [eheck-under-section346-19.6:]

checks in accordance with section 846-  : and
(3) Provide consent to the department to obtain criminal history record
information.

New employees of the organization, institution, or home shall be fingerprinted
within five working days of employment.
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(g) Upon approval of the organization, institution, or home, the department
or its authorized agents shall issue a certificate of approval that shall continue in
force for one year or for two years if the organization, institution, or home meets the
criteria established by the department, unless sooner revoked for cause. The certifi-
cate shall be renewed by the department or its authorized agents, after annual or
biennial investigation, if the investigation discloses that the organization, institution,
or home continues to meet with the standards set by the department. The certificate
of approval shall be a permit to operate the child placing organization, child caring
institution, or foster boarding home, and no person or organization shall operate or
maintain the organization, institution, or home without the certificate.

(h) Any child placing organization, child caring institution, or foster board-
ing home shall be subject to investigation at any time and in a manner, place, and
form as may be prescribed by the department or its authorized agents.

(i) As used in this section, ‘‘foster parent training’’ means training or
instruction in special skills and knowledge to care for foster children.

(i) The department shall request a criminal history record check through the
Hawaii criminal justice data center on all operators, employees, and new employees
of child care institutions, child placing organizations, and foster boarding homes
subject to licensure pursuant to section 846- .

(k) The department may deny a certificate of approval if an operator,
employee, or new employee of the facility was convicted of a crime other than a
minor traffic violation involving a fine of $50 or less and if the department finds that
the criminal history record of an operator, employee, or new employee poses a risk
to the health, safety, or well-being of the children in care.

() The department shall make a name inquiry into the criminal history
records for the first two years of certification of a foster boarding home and annually
or biennially thereafter depending on the certification status of the home.”’

3. By repealing section 346-19.6.

4. By amending section 346-19.7 to read:

““[F1§346-19.7 [Criminal-history-record cheeks: prospeetive] Prospective
adoptive parents; standards and home studies.[}] (a) The department shall de-

velop standards to [assure] ensure the reputable and responsible character of
prospective adoptive parents as defined in this chapter.

(b) The department shall develop procedures for obtaining verifiable infor-
mation regarding the -criminal history of persons who are seeking to become
adoptive parents. These procedures shall include [but-net-beJimited-te] criminal
history record checks[-—Fhe Hawaii—eriminal justice—data—center—maycharge-a

of Investigation:] in accordance with section 846-
(¢) Except as otherwise specified, any person who seeks to become an
adoptive parent shall [meet]:
(1) Meet all standards and requirements [as] established by the department

p
na
O

(2) [Wsitten—consent—for—the—department to—conduct—a] Be subject to
criminal history record [cheek-as-provided-in-subsection-(b)] checks in
accordance with section 846-  ; and

(3) Provide consent to the department to obtain [ether] criminal history
record information for verification[;-and

3) Permissionto-befingerprinted for-the pur
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Information obtained pursuant to subsection (b) and this subsection shall be used
exclusively by the department for the purpose of determining whether or not a
person is suitable to be an adoptive parent. All such decisions shall be subject to
federal laws and regulations currently or hereafter in effect.

(d) The department may deny a person’s application to adopt a child or
children if either of the prospective adoptive parents was convicted of an offense for
which incarceration is a sentencing option, and if the department finds by reason of
the nature and circumstances of the crime that either of the prospective adoptive
parents poses a risk to the health, safety, or well being of the child or children. Such
denial may occur only after appropriate investigation, notification of results and
planned action, and opportunity to meet and rebut the finding, all of which need not
be conducted in accordance with chapter 91.

() The department may authorize or contract for home studies of prospective
adoptive parents for children under the department’s custody by experienced social
workers with specialized adoption experience.

[X PR : 29

346-151.

7]

6. By amending section 346-154(a), (b), (c), and (d) to read:

‘‘(a) The department shall develop standards to ensure the reputable and
responsible character of an applicant to operate a child care facility, prospective
employees of the applicant, and new employees of the provider after registration or
licensure, which shall include [but-net-be limited-to] criminal history record checks
in accordance with section 846- and child abuse record checks.

(b) An applicant to operate a child care facility shall [submit]:

(1) Be subject to criminal history record checks in accordance with section
846-  ; '

(2) Submit to the department under penalty of [false-swearing;] law, state-
ments signed by the applicant and prospective employees of the appli-
cant[:

¢ Indicating] indicating whether the applicant or any of the prospective
employees has ever been [convictedof a—erime-other-than—a-miner

5 ] confirmed

to have abused or neglected a child, including threatened harm; and

[(2) Previding] (3) Provide consent to the department to conduct a criminal
history record check in accordance with section 846- and a child
abuse record check, and to obtain criminal history and child abuse
record information for verification. [ i j

(c) A provider shall [submit]:
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(1) Be subject to criminal history record checks in accordance with section

846-
(2) Submit to the department [anderpenalty-of false-swearing;] a statement
signed by any employee hired after the initial licensure or registration[:
1) Indieating] that requires the employee to indicate under penalty of law,
whether the employee has ever been [eonvicted-of-a-erime-other than-a
Ninar 10 1oninvolyvino na_of $50) a OF-AYEA haan

confirmed to have abused or nglected a child, incluéing threatened

harm; and
[€2) Providing] (3) Provide consent to the department to conduct a criminal
history record check in accordance with section 846- and a child

abuse record check, and to obtain criminal history and child abuse

record information for verification. [The-employee—shall-befinger-

cheek:]

(d) The department shall obtain criminal history record information through
the Hawaii criminal justice data center and child abuse record information from the
department on the applicant and any prospective employee of the applicant, includ-
ing any new employee retained after the applicant is issued a registration or license
under this part[—The-Hawaii-criminal justice-data-center-may-assess-the-applicant;

-], which shall include an annual name inquiry into the state
criminal history record files.’’

SECTION 10. Chapter 352, Hawaii Revised Statutes, is amended as follows:
1. By deleting the definition of ‘‘criminal history record check’” in section
352-1.

2. By amending section 352-5.5 to read:
*[F1§352-5.5[}1 Criminal history record checks. (a) The department shall
develop standards to [assure] ensure the reputable and responsible characters of staff
members of the Hawaii youth correctional facility which shall include [but-not-be
limited-te] criminal history record checks[-] in accordance with section 846-
(b) Staff members, as defined in section 352-5, including any new staff
members, shall [submit-a-statement-under-penalty-of perjury-indieatingwhetherthe

(1) Be subject to criminal history record checks in accordance with section

846- ; and
(2) Provide consent to the department to [eondueta-criminal-historyrecord
check-andto] obtain other criminal history record information for
verification.

[Fhe e Serp d-for-the purpose-of complying-withthe

i -] New staff members shall be fingerprinted within five
working days of beginning employment for the purpose of complying with the
criminal history record check.
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(c) The department shall obtain criminal history record information through
the Hawaii criminal justice data center on all staff members and new staff members

of the Hawau youth correct1ona1 facrhty [fPhe—Hawaﬂ—ermnaljﬂstree—data—eemef

department shall conduct an annual name 1nqu1ry 1nto the state crrrmnal hlStOl‘Y
record files.

(d) The department may deny employment to a staff member or new staff
member who was convicted of a crime other than a minor traffic violation involving
[fifey-doHars] $50 or less and if the department finds that because of the criminal
history record of the staff member or new staff member, the staff member poses a
risk to the health, safety, security, or well-being of youths under supervision and
confinement.”’

SECTION 11. Section 353C-5, Hawaii Revised Statutes, is amended to read
as follows:

¢¢§353C-5 Criminal history record checks. (a) The department shall
develop standards to [assure] ensure the reputable and responsible characters of staff
members of its correctional facilities which shall include [but-not-belimited-to]
criminal history record checks.

(b) For [the] purposes of this section[;—staff]:

f“‘Staff member’’ means any employee of the department of public safety
who is directly involved with the treatment and care of persons committed to a
facility or who possesses police powers, including the power of arrest[;-and—‘pro-
speetive],

‘‘Prospective staff member’” means any applicant for a job in the department
of public safety that is directly involved with the treatment and care of persons
committed to a facility or that requires the exercise of police powers, including the
power to arrest in the performance of 1ts dutles

. e ]

(c) The department shall obtain criminal history record information through
the Hawaii criminal justice data center in accordance with section 846-  , on all
staff and prospectlve staff members of the department of pubhc safety [fPheHawaﬂ

adepted—] Prospectlve staff members shall be ﬁngerpnnted and the crrmmal hrstory

record check shall be completed prior to beginning employment.

(d) The department may deny employment to a prospective staff member
who was convicted of a crime other than a minor traffic violation involving a fine of
$50 or less and if the department finds from the prospective staff member’s criminal
history record that the prospective staff member poses a risk to the health, safety,
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security, or well-being of inmates under supervision and confinement, other staff, or
the public at large.

(e) Staff members shall not be subject to termination based on findings in
their criminal records except for those whose conviction of a crime occurred after
May 8, 1989, or under circumstances in which a staff member is [f]a[}] fugitive from
justice. [&Ehe—eeﬂwe&eﬂs—ef—staff] Staff members shall be subject to termination
[must-be] for crimes other than a minor traffic violation ation involving a fine of $50 or
less, [ard] where because of the staff member’s conviction record, the staff member
[must-pose] poses a risk to the health, safety, security, or well-being of inmates
under supervision and confinement, other staff, or the public at large.”

SECTION 12. Section 378-2.5, Hawaii Revised Statutes, is amended to read
as follows:

“‘[F18378-2.5[1] Employer inquiries into conviction record. (a) Subject to
subsection (b), an employer may inquire about and consider an individual’s criminal
conviction record concerning hiring, termination, or the terms, conditions, or privi-
leges of employment; provided that the conviction record bears a rational relation-
ship to the duties and responsibilities of the position.

(b) Inquiry into and consideration of tonviction records for prospective
employees shall take place only after the prospective employee has received a
conditional offer of employment which may be withdrawn if the prospective em-
ployee has a conviction record that bears a rational relationship to the duties and
responsibilities of the position.

(c) For purposes of this section, ‘‘conviction’’ means an adjudication by a
court of competent jurisdiction that the defendant committed a crime, not including
final judgments required to be confidential pursuant to section 571-84; provided that
the [period-for-which-the] employer may [examine] consider the employee’s convic-
tion record falling within a period that shall not exceed the most recent ten years[:],
excluding periods of incarceration. If the employee or prospective employee claims
that the period of incarceration was less than what is shown on the employee’s or
prospective employee’s conviction record, an employer shall provide the employee
or prospective employee with an opportunity to present documentary evidence of a
date of release to establish a period of incarceration that is shorter than the sentence
imposed for the employee’s or prospective employee’s conviction.

(d) Notwithstanding subsections (b) and (c), the requirement that inquiry into
and consideration of a prospective employee’s conviction record may take place
only after the individual has received a conditional job offer, and the limitation to the
most recent ten-year period, excluding the period of incarceration, shall not apply to
employers who are expressly permitted to inquire into an individual’s criminal
history for employment purposes pursuant to any federal or state law other than
subsection (a), including:

(1) The State or any of its branches, political subdivisions, or agencies

pursuant to section 831-3.1 and section 78-  ;

(2) The department of education pursuant to section 302A-A;

(3) The department of health with respect to employees, providers, or
subcontractors in positions that place them in direct contact with clients
when providing non-witnessed direct mental health services on behalf
of the child and adolescent mental health division pursuant to section
321-

(4) The judiciary pursuant to section 571-34;

. (5) The counties pursuant to section 846-  ;
(6) Armed security services pursuant to section 261-17(b);
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Providers of a developmental disabilities domiciliary home pursuant to
section 333F-22;

Private schools pursuant to section 378-3(8) and section 302A-B;
Financial institutions in which deposits are insured by a federal agency
having jurisdiction over the financial institution pursuant to section
378-3(9);

Detective agencies and security guard agencies pursuant to sections
463-6(b) and 463-3(b); )

Employers in the business of insurance pursuant to section 431:2-
201.3;

Employers of individuals or supervisors of individuals responsible for
screening passengers or property under 49 U.S.C. 844901 or individu-
als with unescorted access to an aircraft of an air carrier or foreign
carrier or in a secured area of an airport in the United States pursuant to
49 U.S.C. §44936(a);

The department of human services pursuant to section 352-5.5;

The public library system pursuant to section 302A-A;

The department of public safety pursuant to section 353C-5;

The board of directors of a cooperative housing corporation or the
manager of a cooperative housing project pursuant to section 4211- _ :
and

1 The board of directors of an association of apartment owners, or the
manager of a condominium project pursuant to section S14A-82.1.”

C= 3

E EE

SEER

E

SECTION 13. Section 463-9, Hawaii Revised Statutes, is amended to read as
follows:

*‘§463-9 Form of application for license. Application for a license shall be
made on a form prescribed by the board which may require a statement of the
applicant’s full name, age, date and place of birth, residence and business address,
the business or occupation the applicant has engaged in for ten years immediately
preceding the date of the filing of the application with names and addresses of
employers, the date and place of any arrest or conviction of a crime where there has
not been any order annulling or expunging the sentence or of any offense involving
moral turpitude, whether the applicant has received treatment for any psychiatric or
psychological disorder, or whether the treatment has ever been recommended, and
such information, including fingerprints of the applicant and such other information
as the board may require to investigate the character, competency, and integrity of
the applicant. The board shall conduct such investigation of the applicant’s back-
ground, character, competency, and integrity as it deems appropriate, and shall
request, in accordance with section 846- _, criminal history records of the appli-
cant from each jurisdiction in which the application form indicates the applicant
lived for any substantial period of time. The Hawaii criminal justice data center shall
provide such information on request to the director of commerce and consumer
affairs.”’

SECTION 14. Section 514A-82.1, Hawaii Revised Statutes, is amended to
read as follows:

‘[1]§514A-82.1[1] Employees of condominiums; background check. The
board of directors of an association of apartment owners or the manager of a
condominium project, upon the written authorization of an applicant for employ-
ment as security guard or manager or for a position which would allow the employee
access to the keys of or entry into the units in the condominium project or access to

187



ACT 95

association funds, may conduct a background check on the applicant or direct
another responsible party to conduct the check. Before initiating or requesting a
check, the board of directors or the manager shall first certify that the signature on
the authorization is authentic and that the person is an applicant for such employ-
ment. The background check, at a minimum, shall require the applicant to disclose
whether the applicant has been convicted in any jurisdiction of a crime which would
tend to indicate that the applicant may be unsuited for employment as a condomin-
jum employee with access to association funds or the keys of or entry into the units
in the condominium project, and the judgment of conviction has not been vacated.
For the purpose of this section, the criminal history disclosure made by the applicant
may be verified by the board of directors, manager, or other responsible party, if so
directed by the board or the manager, by means of information obtained through the
Hawaii criminal justice data center. The applicant shall provide the Hawaii criminal
justice data center with personal identifying information which shall include but not
be limited to the applicant’s name, social security number, date of birth, and gender.
This information shall be used only for the purpose of conducting the criminal
history record check authorized by this section. Failure of an association of apart-
ment owners or the manager to conduct or verify or cause to have conducted or
. verified a background check shall not alone give rise to any private cause of action
against an association or manager for acts and omissions of the employee hired.”’

SECTION 15. Chapter 571, Hawaii Revised Statutes, is amended as follows:

1. By amending the definition of ‘‘criminal history record check’” in section
571-2 to read:

¢¢<‘Criminal history record check’” means [an-exarmination-of anindividual’s

ao—the Q O

submission of an individual’s fingerprints and other identifying information to th

Federal Bureau of Investigation and to the Hawaii criminal justice data center in
accordance with chapter 846.”’
2. By amending section 571-34 to read:

““[§18571-34[}] Criminal history record checks. The judiciary shall de-
velop standards to [assure] ensure the reputable and responsible character of em-
ployees of detention facilities defined in this chapter which shall include but not be
limited to criminal history record checks. [Empleyees—of] All employees and
applicants for employment at facilities established under section 571-33[-including

. ent] shall
subject to criminal history record checks and shall provide consent to the judiciary to
[conducta-criminal history record-check-and-to] obtain other criminal history record
informa}ion for verific.ati.on. [E i

judiciary shall obtain criminal history record information through the Hawaii crimi-
nal justice data center on all employees and [ ii-crimi
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adopted:] applicants. The judiciary may [deny-employmentto] terminate an em-
ployee or [new-employee] deny employment to an applicant who was convicted of a
crime [other-than-a-minor-trad violationinvelving a fine of fifty & ] and
if the judiciary finds that the [persen’s] criminal history record indicates that the
employee or [rew-employee] applicant poses a risk to the health, safety, security, or
well-being of youths under detention.”

SECTION 16. Chapter 831, Hawaii Revised Statutes, is amended to read as
follows:
1. By amending section 831-3 to read:

¢‘§831-3 Rights retained by convicted person. Except as otherwise pro-
vided by [this-chapterand-chapter 351, part VE] law, a person convicted of a crime .
does not suffer civil death or corruption of blood or sustain loss of civil rights or
forfeiture of estate or property, but retains all of the person’s rights, political,
personal, civil, and otherwise, including the right to hold public office or employ-
ment, to vote, to hold, receive, and transfer property, to enter into contracts, to sue
and be sued, and to hold offices of private trust in accordance with law.”’

2. By amending section 831-3.1 to read:

€¢§831-3.1 Prior convictions; criminal records; noncriminal standards.
(a) A person shall not be disqualified from public office or employment by the State
or any of its branches, political subdivisions, or agencies except under section
831-2(c), or be disqualified to practice, pursue, or engage in any occupation, trade,
vocation, profession, or business for which a permit, license, registration, or certifi-
cate is required by the State or any of its branches, political subdivisions, or
agencies, solely by reason of a prior conviction of a crime; provided that [with]:
(1) With respect to liquor licenses, a person who has been convicted of a
felony may be denied a liquor license by the liquor commission[-]; and
(2) A person who within the past ten years, excluding any period of
incarceration, has been convicted of a crime that bears a rational
relationship to the duties and responsibilities of a job, occupation,
trade, vocation, profession, or business may be denied employment, a
permit, license, registration, or certificate. Nothing in this subsection
shall abrogate any applicable appeal rights under chapters 76 or 89.

D G5O DY S >

-—the] The State or any of its
branches, political subdivisions, or agencies may consider as a [pessible] justifica-
tion for the refusal, suspension, or revocation of any employment or of any permit,

license, registration, or certificate, any conviction of [a-penal-offense] any crime,
except_those which have been expunged, occurring within the past ten vears,

excluding any period of incarceration, when that crime bears a rational relationship
to the duties and responsibilities of the job, occupation, trade, vocation, profession,
or business for which a permit, license, registration, or certificate is applied for or
held.
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(c) The State or any of its branches, political subdivisions, or agencies may
consider as a possible justification for the refusal, suspension, or revocation of any
employment or of any permit, license, registration, or certificate, any conviction of a
crime, not occurring within the past ten years, excluding any period of incarceration,
except those which have been expunged, when [such] the offense directly relates [()
to-the] to:

(1) The applicant’s possible performance in the job applied for[;-er(i)-te

the];

(2) The employee’s possible performance in the job [which] that the
employee holds[;]; or [Gii)-to-the]

(3) The applicant’s or holder’s possible performance in the occupation,
trade, vocation, profession, or business for which a permit, license,
registration, or certificate is applied for or held.

For the purpose of this subsection, such refusal, suspension, or revocation
may occur only when the agency determines, after investigation in accordance with
chapter 91, or in the case of employment in the civil service, after appropriate
investigation, notification of results and planned action, and opportunity to meet and
rebut the finding, all of which need not be conducted in accordance with chapter 91,
that the person so convicted has not been sufficiently rehabilitated to warrant the

].
[€e)] (d) When ‘considqring‘noncriminal standgrds ‘[seleh—as—geed—riﬂefa}

and-thelike;] in the granting, renewal, suspension, or revocation of any employment
or any such permit, license, registration, or certificate, the [ageney] State or any of its
branches, political subdivisions, or agencies shall not take into consideration the
conviction of any crime except as provided by [subseetien] subsections (b)[:] and

(e) A person who applies for a position in the civil service and is denied

employment in that position on the basis of a criminal conviction pursuant to this

section, may appeal the adverse decision to the civil service commission or merit
appeals board, as appropriate, within twenty days after the notice of action has been
sent to the person.

[€d)-This] (f) Notwithstanding any law to the contrary, this section shall not
apply to:

(1) Denials by the department of human services, the department of health,
or any other branch, political subdivision, or agency of any certificate
of approval, license, or permit to any organization, institution, home, or
facility subject to licensure under [ehapter] chapters 321, 333F, and
346;

(2) Denials of employment as a staff member of a youth correctional
facility operated under chapter 352;

(3) Denials of employment as an employee of a detention or shelter facility
established or designated pursuant to section 571-33; [and]

(4) Denials of employment as a staff member of a correctional facility

[operated-under] pursuant to chapter 353[], or as a staff member that
requires the exercise of police powers, including the power to arrest, in
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the performance of the staff member’s duties pursuant to chapter 353C;
and

(5) Denials of employment of applicants or employees pursuant to section
78- .7

SECTION 17. Act 273, Session Laws of Hawaii 2001, is amended as
follows:

1. By deleting the definition of ‘‘criminal history record check’’ in section
346-A in the new part added to the Hawaii Revised Statutes in section 1.

[“ X3

2. By amending section 346-E in the new part added to the Hawaii Revised
Statutes in section 1 to read:

“‘§346-E Criminal history record checks. (a) The department shall de-
velop standards to ensure the reputable and responsible character of operators and
employees of the home and community-based case management agencies and
operators and other adults, except for adults in care, residing in community care
foster family homes as defined in this chapter, which shall include but not be limited
to criminal history record checks[] in accordance with section 846-

(b) An applicant for a home and community-based case management agency
license [shall-submit—statements—signed—under—penaltyof perjury—by the] and
operators, employees, and new employees of [the] a home and community-based
case management agency[;—indicati 5 5

i ] shall be subject to criminal history record
[eheek:] checks in accordance with section 846-  , and shall provide consent to
obtain other criminal history record information for verification. New employees of
the home and community-based case management agency shall be fingerprinted
within five working days of employment, for the purpose of complying with the
criminal history record check requirement.

<]
The department shall make a name inquiry into the criminal history records
for the first two years a home and community-based case management agency is
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licensed and annually or biennially thereafter depending on the licensure status of
the home and community-based case management agency.
(c) An applicant for a certificate of approval as a community care foster

agency;-statements-signed-under penalty-of perjury by-the-opera ]andoprators
and other qdlglts residipg jn [fhe] a community care foster fam_ily home[,—e:xeept—fef

a
O

..... = aothe
a d O
O

consent-to-the-certifying ageney-to-conduet-a] shall be ubiect’ to criminal history
‘record [eheek] checks in accordance with section 846- , and [te] shall obtain other
criminal history record information for verification. [

The certifying agency shall obtain criminal history record information
through the Hawaii criminal justice data center on all operators and other adults
residing in the community care foster family home, except for adults receiving care,
subject to certification pursuant to this section. The Hawaii criminal justice data
center may assess the operators and other adults a reasonable fee for each criminal
history record check conducted. The information obtained shall be used exclusively
for the stated purpose for which it was obtained and shall be subject to federal laws
and regulations as may be now or hereafter adopted.

The certifying agency shall make a name inquiry into the criminal history
records for the first two years a community care foster family home is certified and
annually or biennially thereafter depending on the certification status of the commu-
nity care foster family home.”’ :

SECTION 18. Part III of chapter 846, Hawaii Revised Statutes, is repealed.

SECTION 19. The criminal history record checks working group established
by Act 263, Session Laws of Hawaii 2001, is hereby extended to June 30, 2005, to
continue its work on tasks as shall be assigned by the legislature relating to a
comprehensive review and analysis of all issues related to the use of criminal history
record information for employment, licensing, and other matters. The office of the
public defender shall be included in the working group to represent the interests of
persons with conviction and arrest or nonconviction data in their criminal history
records. The working group shall submit a report to the legislature of its responses,
findings, and recommendations not less than twenty days before the convening of
the regular session of 2005, including proposed legislation and identification of
resources necessary to support or enforce recommendations for new or amended law
and policy. The department of the attorney general and department of human
resources development shall jointly provide administrative support upon request
from the working group. The legislative reference bureau shall provide technical
assistance to the working group in drafting legislation.

SECTION 20. In codifying the new sections added by section 4 of this Act,
the revisor of statutes shall substitute appropriate section numbers for the letters used
in designating the new sections in this Act.

SECTION 21. Statutory material to be repealed is bracketed and stricken.
New statutory material is underscored.!

SECTION 22. This Act shall take effect upon its approval; provided that
section 17 of this Act shall take effect on June 29, 2003, if a bill that repeals or
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extends the sunset provision in section 6 of Act 273, Session Laws of Hawaii 2001,
is passed by the legislature in the regular session of 2003, and becomes an Act.

(Approved May 28, 2003.)

Note
1. Edited pursuant to HRS §23G-16.5.

ACT 96 S.B. NO. 1496

A Bill for an Act Relating to Agriculture.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Act 188, Session Laws of Hawaii 2000, is amended by
amending section 6 to read as follows:

“SECTION 6. The authorization to issue special purpose revenue bonds
under this Act shall lapse on June 30, [2603:] 2005.”

SECTION 2. Statutory material to be repealed is bracketed and stricken.
New statutory material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved May 28, 2003.)

ACT 97 H.B. NO. 730

A Bill for an Act Relating to Occupational Therapists.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The purpose of this Act is to make the regulation of occupa-
tional therapists permanent, clarify that the Occupational Therapy Practice Act does
not preclude the use of occupational therapy assistants, clarify the applicability of
the law relating to occupational therapist qualifications, and repeal the authority for
the issuance of temporary permits for occupational therapy practice.

SECTION 2. Section 26H-4, Hawaii Revised Statutes, is amended to read as
follows:

‘“§26H-4 Repeal dates for newly enacted professional and vocational
regulatory programs. [(a)] Any profess1ona1 or vocational regulatory program
enacted after January 1, 1994, and listed in this section shall be repealed on [the date
mdm—ated—m—s&bseeﬁen—ébﬂ December 31, 2003. The auditor shall perform an

evaluatlon of the program pursuant to sectlon 26H-5, pr10r to its repeal date

SECTION 3. Section 457G-1.5, Hawaii Revised Statutes, is amended by
amending subsection (c¢) to read as follows:
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*“(c) Nothing in this chapter shall be construed to [apply—te-eccupational
therapy-assistants:] prohibit a registered occupational therapist from utilizing occu-
pational therapy support personnel to assist in the practice of occupational therapy;
provided that the occupational therapy support personnel shall work under the
supervision of or in consultation with the registered occupational therapist.

“‘Occupational therapy support personnel’’ includes a person certified by the
National Board for Certification in Occupational Therapy, and who uses the title
“‘occupational therapy assistant’’ or ‘‘certified occupational therapy assistant, the
letters ‘‘COTA”’ or ““OTA’’, or any other titles, letters, abbreviations, or insignia
indicating or implying that the person is an occupational therapy assistant.’

SECTION 4. Section 457G-2, Hawaii Revised Statutes, is amended to read
as follows:

¢¢§457G-2 Qualifications of occupational therapists [and-eceupational
i J. Occupational therapists [ i i
shall have completed the educational requirements and supervised field work
experience required for certification by the National Board for Certification in
Occupational Therapy, and shall have passed a national certification examination
administered by that association.”’

SECTION 5. Section 457G-1, Hawaii Revised Statutes, is amended by
deleting the definition ‘‘direct supervision’’.
[“ AT . Py . ,
. . conal il ist]
SECTION 6. Section 457G-2.5, Hawaii Revised Statutes, is repealed.

SECTION 7. Statutory material to be repealed is bracketed and stricken.'
New statutory material is underscored.

SECTION 8. This Act shall take effect upon its approval.
(Approved May 28, 2003.)

Note
1. Edited pursuant to HRS §23G-16.5.

ACT 98 S.B. NO. 1352

A Bill for an Act Relating to Home and Community-Based Services.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The legislature finds that Act 273, Session Laws of Hawaii
2001, established two-year demonstration projects within the department of human
services (department) relating to licensing and certification of home and community-
based services. Under Act 273, the department established standards for licensing
home and community-based case management agencies, including, but not limited
to, standards related to the conditions, management, and competence of such agen-
cies, and authorized such agencies to certify community care foster family homes.
The licensing and certification demonstration projects assist the department in
fulfilling its regulatory oversight function, ensure the service quality and compe-
tency of home and community-based case management agencies, and protect the
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health and welfare of individuals placed in certified community care foster family
homes.

The purpose of this Act is to continue the demonstration projects relating to
licensing and certification of community care foster family homes and home and
community-based case management agencies established by Act 273, Session Laws
of Hawaii 2001, for one additional year. This Act also appropriates funds from the
criminal history record improvement revolving fund for required criminal history
record checks for operators of community care foster family homes regulated under
such projects.

SECTION 2. Act 273, Session Laws of Hawaii 2001, section 1, is amended
by amending subsection (a) of section 346-B, Hawaii Revised Statutes, to read as
follows: :

*‘(a) Prior to [June-30,2003;] June 30, 2004, this part shall apply equally to
two distinct demonstration projects, except as provided in subsection (b), as follows:

(1) In any county having a population of 500,000 persons or more; and

(2) In any county having a population of less than 500,000 persons.”’

SECTION 3. Act 273, Session Laws of Hawaii 2001, is amended by
arnending section 6 to read as follows:

“SECTION 6. This Act shall take effect on July 1, 2001, and shall be
repealed on [Fane-306,-2003:] June 30, 2004.”

SECTION 4. The department of human services shall submit a report to the
legislature no later than twenty days prior to the regular session of 2004 detailing the
cost-effectiveness and administration of the certification process of community care
foster family homes, as well as the possibility of integrating or consolidating the
classification of community care foster family homes with adult residential care
homes as defined in section 321-15.1, Hawaii Revised Statutes.

SECTION 5. There is appropriated out of the criminal history record
improvement revolving fund the sum of $65,000, or so much thereof as may be
necessary, for fiscal year 2003-2004 for the purposes of Act 273, Session Laws of
Hawaii 2001. The sum appropriated shall be expended by the department of the
attorney general.

SECTION 6. Statutory material to be repealed is bracketed and stricken.
New statutory material is underscored.

SECTION 7. This Act shall take effect on June 29, 2003; provided that
section 5 shall take effect on July 1, 2003.

(Approved May 28, 2003.)

ACT 99 S.B. NO. 946

A Bill for an Act Relating to Caregiver Consent.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Chapter 302A, Hawaii Revised Statutes, is amended by adding
a new part to be appropriately designated and to read as follows:
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“PART . FULL PARTICIPATION IN SCHOOL ACT

§302A- Definitions. As used in this part, unless the context otherwise
requires:

“‘Caregiver’” means any person who is at least eighteen years of age and:

(1) Related by blood, marriage, or adoption to the minor, including a
person who is entitled to an award of custody pursuant to section
571-46(2) but is not the legal custodian or guardian of the minor; or

(2) Has resided with the minor for a continuous immediate preceding
period of six months or more.

§302A-  Affidavit for caregiver consent. (a) Notwithstanding any other
law to the contrary, a caregiver may consent on behalf of a minor to enrollment in
school and to full participation in curricular and co-curricular school activities, if the
caregiver possesses and presents to the department of education for inclusion in the
miinor’s file a valid affidavit for caregiver consent provided by the department of
education and executed by the caregiver that shall include but not be limited to the
following:

(1). The caregiver’s name and current home address;

(2) The birthdate of the caregiver;

(3) The number of the caregiver’s Hawaii driver’s license or state identifi-

cation card;

(4) The relationship of the caregiver to the minor;

(5) The name of the minor;

(6) The birthdate of the minor;

(7) The length of time the minor has resided with the caregiver;

(8) The signature of the caregiver; ,

(9) The signature of consent by the minor’s parent, guardian, or legal

custodian; provided that the signature of the minor’s parent, guardian,
or legal custodian shall not be necessary if the affidavit states that the
caregiver has been unable to obtain the signature of the minor’s parent,
guardian, or legal custodian; and included a statement by the caregiver
documenting the attempts to obtain the signature of the minor’s par-
ents, guardian, or legal custodian.

(10) The minor’s residency with the caregiver is not for the purpose of:
(A) Attending a particular school;

(B) Circumventing the department of education’s district exemption
process;

(C) Participating in athletics at a particular school; or

(D) Taking advantage of special services or programs offered at a
particular school.

(11) Notice has been provided by the caregiver to the child protective
services unit of the department of social services and housing if the
minor covered by this affidavit is residing with the caregiver due to
abuse or neglect perpetuated by the minor’s parent.

(12) The following statement:

“‘General Notices:

This declaration does not affect the rights of the minor’s parent,
guardian, or legal custodian regarding the care, custody, and control of
the minor, and does not give the caregiver legal custody of the minor.

The minor’s parent or legal custodian may at any time rescind
this affidavit by informing the minor’s school principal in writing that
the minor is attending school under the authority of this affidavit and
that this affidavit has been rescinded.
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A person who relies on this affidavit has no obligation to conduct
any further inquiry or investigation.

No person who relies in good faith on this affidavit shall be
subject to civil or criminal liability or to professional disciplinary
action because of that reliance.”’

(b) The caregiver shall immediately notify the school if the minor no longer
resides with the caregiver, and the affidavit for caregiver consent shall be revoked
immediately.

(c) The affidavit for caregiver consent shall be superseded upon written
notification by the minor’s parent, guardian, or legal custodian to the minor’s school
principal that this affidavit has been rescinded.

(d) Any person who relies in good faith on the affidavit has no obligation to
conduct any further inquiry or investigation.

(€) No person who relies in good faith on the affidavit for caregiver consent
shall be subject to civil or criminal liability, or to professional disciplinary action
because of the reliance. )

(f) The affidavit for caregiver consent shall constitute sufficient basis for
determination of residency of a minor unless the school determines from actual facts
that the minor is not living with the caregiver. The school may also require
additional evidence that the caregiver lives at the address provided in the affidavit.

(g) This section shall not apply to the programs and services of minors
subject to the Individuals with Disabilities Education Act (20 U.S.C. section 1400 et
seq.) or section 504 of the Rehabilitation Act of 1973 (29 U.S.C. section 791).

§302A-  Penalties. Any caregiver who makes a false statement in the
affidavit for caregiver consent required under section 302A- , shall be subject to
the penalties under part V of chapter 710. '

§302A- Transfer by the department of education. The department of
education may transfer a minor to the minor’s home school if the minor has been
enrolled in a school based on an invalid caregiver affidavit.”’

SECTION 2. This Act shall take effect upon its approval.
(Approved May 28, 2003.)

ACT 100 S.B. NO. 377

A Bill for an Act Relating to Taxation.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The legislature finds that further development planned by the
State and the city and county of Honolulu to enhance the west side of Oahu and
develop the second city of Kapolei and Ko Olina Resort and Marina would bring
extensive economic benefits and result in the creation of thousands of construction
and permanent jobs. The legislature believes that Ko Olina can play a pivotal role in
regenerating Oahu’s tourism economy. The creation of ‘‘must see’’ attractions and
educational facilities at Ko Olina, including a world-class ocean front aquarium,
marine science and mammal research facilities, an international sports training
complex, a travel industry management intern campus, and other facilities developed
in cooperation with the University of Hawaii, will attract visitors from local,
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national, and international markets, reposition Oahu as a multi-resort island, and
complement Waikiki by creating a broad-based visitor destination.

The Ko Olina developers propose to benefit the west Honolulu region and
specifically the Waianae Coast by providing training facilities and programs in hotel
and resort training. Ko Olina plans to acquire the Makaha Resort to operate a
training hotel and other resort training facilities, including training for operations,
sales, marketing, management, and other aspects of the visitor industry.

The legislature further finds that the proposed training facilities at Makaha
Resort are critically important to the well-being of leeward coast residents, given the
economic depression and unemployment of that area. The training facilities would
prepare students to work at the Ko Olina Resort and Marina or other developments
on the leeward coast.

The purpose of this Act is to establish a tax credit for qualified costs in the
development of facilities for attractions and educational purposes at Ko Olina Resort
and Marina and at Makaha Resort.

SECTION 2. The legislature further finds and declares that the tax credit
established under this Act is in the public interest and for the public health, safety,
and general welfare of the people of Hawaii.

SECTION 3. Chapter 235, Hawaii Revised Statutes, is amended by adding a
new section to be appropriately designated and to read as follows:

«“§235-  Attractions and educational facilities tax credit; Ko Olina
Resort and Marina; Makaha Resort. (a) There shall be allowed to each qualified
taxpayer subject to the taxes imposed by this chapter or chapter 237, 237D, 238, 239,
241, or 431, a tax credit may be claimed for taxable years beginning after December
31, 2004, for qualified costs in the development of facilities for attractions and
educational purposes at Ko Olina Resort and Marina and at Makaha Resort. The tax
credit shall be deductible from the taxpayer’s net income tax liability, if any,
imposed by this chapter and, at the election of the taxpayer, from the tax liability
imposed by chapters 237, 237D, 238, 239, 241, and 431.
(b) The tax credit earned shall be equal to the qualified costs incurred from
June 1, 2003, through May 31, 2009, up to a maximum of $75,000,000 of credits in
the aggregate for all qualified taxpayers for all years; provided that notwithstanding
the amount of tax credits earned in any year, a maximum of $7,500,000 of tax credits
in the aggregate for all qualified taxpayers may be used in any one taxable year. The
credits over $7,500,000 shall be used as provided in subsection (d). In the case of a
partnership, limited liability company, S corporation, estate, trust, or association of
apartment owners, the tax credit allowable is for qualified costs incurred by the
entity. The costs upon which the tax credit is computed shall be determined at the
entity level.
(c) To qualify for the tax credit, a taxpayer shall:
(1) Have expended qualified costs on and be developing a world-class
aquarium and marine science and mammal research facility at Ko Olina
Resort and Marina; and

(2) Dedicate one-half of the net operating income of the world-class
aquarium to the State, beginning on the first day of the seventeenth year
following the year in which the attractions and educational facilities
credit was first taken; or

(3) Acquire or own the Makaha Resort, and lease or sell a portion of the

Makaha Resort for use as training and educational facilities for a period
of not less than six years to a taxpayer meeting the requirements of
subsection (c)(1).
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(d) If the tax credit under this section exceeds $7,500,000 in the aggregate for
all qualified taxpayers for any taxable year or exceeds the taxpayer’s tax liability
under this chapter or chapters 237, 237D, 238, 239, 241, and 431 for any year for
which the credit is taken, the excess of the tax credit may be used as a credit against
the taxpayer’s tax liability for the taxes set forth in this section in subsequent years
until exhausted; provided that the taxpayer may continue to claim the credit provided
in this section if the qualified costs are incurred before June 1, 2009, subject to the
monetary ceilings in subsection (b).

(e) Every claim, including amended claims, for a tax credit under this section
shall be filed on or before the end of the twelfth month following the close of the
taxable year for which the credit may be claimed. Failure to comply with the
foregoing provision shall constitute a waiver of the right to claim the credit.

(f) If, at any time during the six-year period in which tax credits are earned
under this section, the costs incurred no longer meet the definition of qualified costs,
the credits claimed under this section shall be recaptured. The recapture shall be
equal to one hundred per cent of the total tax credits claimed under this section for
the preceding taxable year; provided that the amount of the credits recaptured shall
apply only to those costs that no longer meet the definition of qualified costs. The
amount of the recaptured tax credits determined under this subsection shall be added
to the taxpayer’s tax liability for the taxable year in which the recapture occurs under
this subsection.

(g) If any credit is claimed under this section, then no taxpayer shall claim a
credit under any chapter identified in this section for the same qualified costs for
which a credit is claimed under this section.

(h) The director of taxation shall prepare any forms that may be necessary to
claim a credit under this section. The director may also require the taxpayer to
furnish information to ascertain the validity of the claims for credits made under this
section and may adopt rules necessary to effectuate the purposes of this section
pursuant to chapter 91.

Every qualified taxpayer, no later than March 31 of each year in which
qualified costs were expended in the previous taxable year, shall submit a written,
certified statement to the director of business, economic development, and tourism,
in the form specified by the director of business, economic development, and
tourism, identifying:

(1) Qualified costs, if any, expended in the previous taxable year;

(2) The amount of tax credits claimed pursuant to this section, if any, in the

previous taxable year; and

(3) The tax liability under this chapter and chapters 237, 237D, 238, 239,

241, and 431 against which the tax credits are claimed.
Any other law to the contrary notwithstanding, a statement submitted under this
subsection shall be a public document.

(i) The department of business, economic development, and tourism shail
maintain records of the names of taxpayers eligible for the credits and the total
amount of qualified costs incurred from June 1, 2003, through May 31, 2009. The
department of business, economic development, and tourism shall verify all quali-
fied costs and, upon each determination, shall issue a certificate to the taxpayer
certifying:

(1) The amount of the qualified costs; and

(2) The amount of tax credit that the taxpayer is allowed to use for the

taxable year.

The department of business, economic development, and tourism shall
certify no more than $7,500,000 in credits in the aggregate for all taxpayers for each
taxable year; provided that the department may verify qualified costs of no more
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than $75,000,000 from June 1, 2003, through May 31, 2009. The taxpayer shall file
the certificate with the taxpayer’s return with the department of taxation.

(j) As used in this section:

“Ko Olina Resort and Marina’’ means the six hundred forty—two acres
reclassified to urban district by Decision and Order entered on September 12, 1985,
in Docket A83-562, by the land use commission.

‘‘Makaha Resort”” means the three hundred thirty-two acre property identi-
fied as tax map keys (1) 8-04-002 parcels 51, 52, 53, 54, 55, and 67 and (1) 8-04-
029-142.

““Qualified costs’” means any costs for plans, design, and construction, costs
for equipment that is permanently affixed to a building or structure, and acquisition
of facilities for educational purposes, up to a total of $75,000,000 in the aggregate,
incurred after May 31, 2003, and before June 1, 2009, at either or both of:

(1) Ko Olina Resort and Marina for the development of facilities for

attractions and educational purposes, and for infrastructure within the
Ko Olina Resort and Marina that is directly related to those facilities,
including a world-class aquarium, marine science and mammal re-
search facilities, international sports training complex, a travel industry
management intern campus, infrastructure for the transfer of ocean
waters to the aquarium or marine mammal facilities, or both, seawater
air conditioning, and other educational facilities developed or operated
in cooperation with the University of Hawaii or other educational
institutions; or

(2) Makaha Resort for the development of a training and educational

facility within a working resort and hotel;
provided that ‘‘qualified costs”” shall not include land acquisition costs.

“‘Qualified taxpayer’”” means a person who fulfills the requirements of

subsection {c).”’

SECTION 4. Section 235-2.45, Hawaii Revised Statutes, is amended by
amending subsection (e) to read as follows: \

““(e) Section 704 of the Internal Revenue Code (with respect to a partner’s
distributive share) shall be operative for purposes of this chapter; except that section
704(b)(2) shall not apply to:

(1) Allocations of the high technology business investment tax credit

allowed by section 235-110.9; {ez]

(2) Allocations of net operating loss pursuant to section 235-111.5[:]; or

(3) Allocations of the attractions and educational facilities tax credit al-

lowed by section 235- .”

SECTION 5. Statutory material to be repealed is bracketed and stricken.
New statutory material is underscored.

SECTION 6. This Act, upon its approval, shall apply to qualified costs, as
defined in section 3 of this Act, incurred after May 31, 2003.

(Approved May 29, 2003.)

Note
1. Edited pursuant to HRS §23G-16.5.
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ACT 101 S.B. NO. 1050

A Bill for an Act Relating to Veterans Rights and Benefits.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The legislature finds that a World War II Filipino-American
veteran who dies after June 30, 1994, and who is, at the time of the veteran’s death, a
United States citizen and a resident of the State of Hawaii, is entitled to receive a
burial grant from the office of veterans’ services to pay for the cost of:

(1) Providing funeral and burial services for the deceased veteran; and

(2) Transporting the remains of the deceased veteran to the Philippines.

In order to qualify for this burial grant, however, the Filipino-American
veteran’s survivor or an interested party must produce an itemized paid invoice
showing the specific services rendered on behalf of the deceased veteran. Because of
the tremendous up-front costs associated with funeral and burial services, and
transportation to the Philippines, some World War II Filipino-American veterans,
including the families and friends of these veterans, cannot afford to pay for these
activities in advance. Consequently, some World War II Filipino-American veterans
will not qualify for these burial grants from the office of veterans’ services on
account of their being too ‘‘poor’’. Because of these financial constraints, the bodies
of some deceased veterans have had to “‘sit on ice’” for weeks until the deceased
veteran’s survivor or interested parties could raise the necessary funds to pay the
mortuary for funeral and other related services.

The purpose of this Act is to right this injustice to World War II Filipino-
American veterans by requiring the office of veterans’ services, at the request of a
deceased Filipino-American veteran’s survivor or an interested party, to make
payment directly of up to $2,500 to a mortuary or crematory for:

(1) Providing funeral and burial services; and

(2) Transporting the veteran’s remains to the Philippines,
upon the submission of a contract for services on behalf of the deceased veteran and
an itemized unpaid invoice.

This Act provides an alternative to the procedures currently specified in the
rules of the office of veterans’ services which apply in situations where a deceased
World War II Filipino-American veteran’s survivor or an interested party has
already made payment for services rendered on behalf of the deceased veteran, or in
situations where the deceased veteran may have purchased a pre-paid funeral and
burial plan.

SECTION 2. Chapter 363, Hawaii Revised Statutes, is amended by adding a
new section to be appropriately designated and to read as follows:

““8§363- Disbursement of World War II Filipino-American veterans
burial grant funds. (a) The office of veterans’ services, at the request of a deceased
* World War 1I Filipino-American veteran’s survivor or an interested party, shall
make payment, under the veterans burial grant program, directly to a licensed
provider of mortuary or crematory services in the State for the cost of:

(1) Providing funeral and burial services for a deceased World War II

Filipino-American veteran; and
(2) Transporting the remains of a deceased World War II Filipino-
American veteran to the Philippines.

(b) The maximum amount that may be disbursed on behalf of a deceased

World War II Filipino-American veteran under this section is $2,500.
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(c) The office of veterans’ services shall not expend more than the amount
appropriated for the fiscal year to provide burial grants for deceased World War II
Filipino-American veterans.

(d) The office of veterans’ services shall establish specific eligibility criteria,
application and appeal procedures, service choices, and invoicing arrangements.
Eligibility shall include the requirement that a World War II Filipino-American
veteran was, at the time of death, a resident of the State, as evidenced by valid
documentation of state residence, a State of Hawaii driver’s license, or a State of
Hawaii identification card.

(e) Payment shall be made by the office of veterans’ services upon the
submission of a contract for services on behalf of the deceased World War II
Filipino-American veteran and an itemized unpaid invoice to the office.

(f) For the purposes of this section, ‘“World War II Filipino-American
veteran’’ means any Filipino-American veteran, who is now a citizen of the United
States, who served honorably in an active duty status in any of the armed services of
the United States between September 1, 1939, and December 31, 1946.”

SECTION 3. There is appropriated out of the general revenues of the State of
Hawaii the sum of $30,000, or so much thereof as may be necessary for fiscal year
2003-2004, for the purposes of section 2 of this Act.

The sum appropriated shall be expended by the office of veterans’ services
for the purposes of this Act.

SECTION 4. This Act does not affect rights and duties that matured, and
proceedings that were begun, before its effective date.

SECTION 5. New statutory material is underscored.'

SECTION 6. This Act shall take effect upon its approval; provided that
section 3 shall take effect on July 1, 2003.

(Approved May 30, 2003.)

Note
1. Edited pursuant to HRS §23G-16.5.

ACT 102 H.B. NO. 662

A Bill for an Act Relating to the Hawaii Sports Hall of Fame.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The legislature finds that sports have long been an integral part
of the lives of the citizens of the State of Hawaii. The history of sports in Hawaii is
replete with the outstanding achievements of people from all walks of life. Sports
reflect the human drama, emphasize fair play and the goal of excellence, and provide
a worthy source of inspiration and reflection for all. The establishment of a
repository of the history of Hawaii’s outstanding local sports figures will preserve
their contributions and serve as a focal point for Hawaii’s sports industry. A sports
hall of fame will commemorate the past and provide inspiration for the future.

The legislature further finds that Governor Benjamin Cayetano issued Exec-
utive Order No. 97-03 on June 9, 1997, which authorized the establishment of a
commission of local business and community leaders serving without compensation
to plan the establishment of a permanent Hawaii sports hall of fame. Under the
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order, the Hawaii sports hall of fame is to be housed in Aloha stadium, funded
through private contributions, and designed to commemorate sports legends of
Hawaii who have made significant contributions in the field of sports. The order also
created a trust account as a separate account of the stadium special fund into which
contributions to the Hawaii sports hall of fame are to be deposited. :

However, the commission was originally scheduled to remain in existence
for only two years and end in June of 1999, and the continued existence of the
commission is dependent on the passage of a concurrent resolution by the legisla-
ture, as provided by section 26-41, Hawaii Revised Statutes.

The purpose of this Act is to designate the Hawaii Sports Hall of Fame as the
State of Hawaii museum of sports history in the islands.

SECTION 2. Chapter 109, Hawaii Revised Statutes, is amended by adding a
new section to be appropriately designated and to read as follows:

“§109-  Hawaii Sports Hall of Fame. (a) The official designation of the
Hawaii Sports Hall of Fame, a duly registered nonprofit corporation, shall be the
State of Hawaii museum of sports history in the islands. The qualifying standards
and conditions related to the receipt of funds contained in chapter 42F shall not
apply to the funds received by the State of Hawaii museum of sports history in the
islands; provided that if the museum in turn contracts with a recipient or provider,
then the qualifying standards, conditions, and other provisions of chapter 42F shall
apply to the recipient or provider and the contract; and provided further that a
donation of money, services, goods, or food to the Hawaii Sports Hall of Fame shall
not be construed to be prohibited or restricted under this section.

(b) The Hawaii Sports Hall of Fame shall serve as a repository of sport
memorabilia of notable Hawaii athletes, provided by or acquired from any source.

(c) The Hawaii Sports Hall of Fame may select one or more sites for a
museum, with preference given to a recreational facility having convenient access to
tourists.

(d) Ownership to a piece of memorabilia displayed in the museum shall
remain with the athlete, the athlete’s devise or estate, or the donor; provided that
the State shall not be liable for damage or theft of the memorabilia; provided further
that the museum shall take appropriate measures to preserve and maintain the
memorabilia.”’

SECTION 3. New statutory material is underscored.!

SECTION 4. This Act shall take effect upon its approval.
(Approved May 30, 2003.)

Note
1. Edited pursuant to HRS §23G-16.5.
ACT 103 S.B. NO. 1373

A Bill for an Act Relating to Staffing for Federally Funded Programs.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Chapter 371, Hawaii Revised Statutes, is amended by adding a
new section to be appropriately designated and to read as follows:
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€“§371- Staffing for federally funded programs. Positions established
by the department to implement federally funded employment or training programs,
or both, including but not limited to those established under the Comprehensive
Employment and Training Act, Job Training Partnership Act, Workforce Investment
Act, and the welfare to work program, may be exempt from chapter 76.”

SECTION 2. New statutory material is underscored.'

SECTION 3. This Act shall take effect upon its approval.
(Approved May 30, 2003.)

Note
1. Edited pursuant to HRS §23G-16.5.

ACT 104 H.B. NO. 1285

A Bill for an Act Relating to Historic Sites.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. According to section 6E-42, Hawaii Revised Statutes, when a
private landowner seeks a land development permit, such as a grading permit which
may affect historic property, aviation artifacts, or a burial site, the department of land
and natural resources, division of historic preservation, must be given an opportunity
to review and comment on the application. The legislature finds that the intent of this
review is to provide appropriate protection of historic property. However, the law
does not apply penalties if someone does not seek prior approval and damages an
historic property or burial site.

Thus, the purpose of this Act is to extend the same protections and penal-
ties for the damage of an historic property or burial site discovered on private lands
when the necessary approvals have not been sought as required by the historic
preservation law.

SECTION 2. Chapter 6E, Hawaii Revised Statutes, is amended by adding
three new sections to be appropriately designated and to read as follows:

“‘S6E-A Enforcement. (a) If the board of land and natural resources deter-
mines that any person has violated or is violating this chapter, or any rule adopted
pursuant to this chapter, the board shall serve written notice by certified mail or
personal service upon the alleged violator or violators specifying the alleged viola-
tion and may include with the notice:

(1) “An order specifying a reasonable time during which that person shall be
required to take such measures as may be necessary to correct the
violation and to give periodic progress reports;

(2) An order imposing penalties provided in section 6E-C; and

(3) An order that the alleged violator or violators appear before the board
for a hearing at a time and place specified in the notice or to be set later
and answer the charges complained of.

(b) If the board determines that any person is continuing to violate this
chapter or any rule adopted pursuant to this chapter after having been served notice
of violation, the board shall serve written notice by certified mail or personal service
upon the alleged violator or violators specifying the alleged violation. With the
notice, the board:
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(1) Shall order the alleged violator or violators to submit a written schedule
within thirty days specifying the measures to be taken and the time
within which the measures shall be taken to bring that person into
compliance with this chapter or any rule adopted thereunder. The board
shall accept or modify the submitted schedule within sixty days of
receipt of the schedule. Any schedule not acted upon after sixty days of
receipt by the board shall be deemed accepted by the board;

(2) Shall order the alleged violator or violators to cease and desist from the
activities that violate this chapter or any rule adopted thereunder, if that
person does not submit a written schedule to the board within thirty
days. This order shall remain in effect until the board accepts the
written schedule;

(3) May impose penalties as provided in section 6E-C; and

(4) May order the alleged violator or violators to appear before the board
for a hearing to answer the charges issued, at a time and place specified
in the notice or otherwise set by the board.

(c) If the board determines that any person has violated an accepted schedule
or an order issued pursuant to this section, the board shall impose penalties by
sending a notice in writing, either by certified mail or by personal service to that
person, describing such non-adherence or violation with reasonable particularity.

(d) Any order issued pursuant to this chapter shall become final, unless the
person or persons named therein requests in writing, not later than twenty days after
notice of violation and order is served, a hearing before the board. Upon request for a
hearing, the board shall require that the alleged violator or violators appear before
the board for a hearing to answer the charges issued, at a time and place specified in
the notice or otherwise set by the board.

Any penalty imposed pursuant to this chapter shall become due and payable
twenty days after the notice of penalty is served, unless the person or persons named
therein requests in writing a hearing before the board. Whenever a hearing is
requested on any penalty imposed pursuant to this chapter, the penalty shall become
due and payable only upon completion of all review proceedings and the issuance of
a final order confirming the penalty in whole or in part.

(e) Any hearing conducted pursuant to this section shall be conducted as a
contested case under chapter 91. If, after a hearing held pursuant to this section, the
board finds that a violation or violations has occurred, the board shall;

(1) Affirm or modify any penalties imposed;

(2) Modify or affirm the order previously issued; or

(3) Issue an appropriate order or orders for the prevention, abatement, or
control of the violation or for the taking of such other corrective action
as may be appropriate.

Any order issued after a hearing may prescribe timetables for necessary action in
preventing, abating, or controlling the violation. If, after a hearing on an order or
penalty contained in a notice, the board finds that no violation has occurred or is
occurring, the board shall rescind the order or penalty.

(f) If the amount of any penalty is not paid to the department within thirty
days after it becomes due and payable, the board may institute a civil action in the
name of the State to collect the administrative penalty, which shall be a government
realization. In any proceeding to collect the administrative penalty imposed, the
board need only show that:

(1) Notice was given;

(2) A hearing was held, or the time granted for requesting a hearing has run

without such a request;

(3) The administrative penalty was imposed; and

(4) The penalty remains unpaid.
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(g) In connection with any hearing held pursuant to this section, the board
may subpoena the attendance of witnesses and the production of evidence on behalf
of all parties.

§6E-B Civil penalties. Any person who violates this chapter, or any rule
adopted pursuant to this chapter shall be fined not less than $500 nor more than
$10,000 for each separate offense. Each day of each violation constitutes a separate
offense.

§6E-C Administrative penalties. (a) In addition to any other administrative
or judicial remedy provided by this chapter, or by rules adopted pursuant to this
chapter, the board may impose by order the penalties specified in section 6E-B.

(b) Factors to be considered in imposing an administrative penalty include:

(1) The nature and history of the violation and of any prior violations;

(2) The economic benefit to the violator, or anticipated by the violator,

resulting from the violation;

(3) The opportunity, difficulty, and history of corrective action;

(4) Good faith efforts to comply; and

(5) Such other matters as justice may require.

(¢) It is presumed that the violator’s economic and financial conditions allow
payment of the penalty, and the burden of proof to the contrary is on the violator.

(d) In any judicial proceeding to recover the administrative penalty imposed,
the board need only show that:

(1) Notice was given;

(2) A hearing was held, or the time granted for requesting a hearing has run

without such a request;

(3) The administrative penalty was imposed; and

(4) The penalty remains unpaid.”

SECTION 3. Section 6E-11, Hawaii Revised Statutes, is amended to read as
follows:

““§6E-11 Penalties. (a) It shall be unlawful for any person, natural or corpo-
rate, to take, appropriate, excavate, injure, destroy, or alter any historic property or
aviation artifact located upon the private lands of any owner thereof without the
owner’s written permission being first obtained. It shall be unlawful for any person,
natural or corporate, to take, appropriate, excavate, injure, destroy, or alter any historic
property or aviation artifact located upon lands owned or controlled by the State or any
of its political subdivisions, except as permitted by the department.

(b) It shall be unlawful for any person, natural or corporate, to knowingly
take, appropriate, excavate, injure, destroy, or alter any -burial site or the contents
thereof, located on private lands or lands owned or controlled by the State or any of
its political subdivisions, except as permitted by the department. Violators of this
subsection are also subject to prosecution pursuant to section 711-1107, the penalties
for which shall be imposed in addition to, and not in lieu of, any penalties imposed
under this section. : . ’

(c) It shall be unlawful for any person to take, appropriate, excavate, injure,
destroy, or alter any historic property or burial site during the course of land
development or land alteration activities to which section 6E-42 applies, without
obtaining the required approval. The penalties imposed pursuant to subsections (e) and
(f) shall be in addition to any other penalties that may be imposed pursuant to law.

(d) It shall be unlawful for any person who inadvertently discovers a burial
site to fail to stop work in the immediate area and report the discovery, as required
by section 6E-43.6.
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[¢3] () Any person who violates this section shall be fined not more than
$10,000 for each separate offense. If the violator directly or indirectly has caused the
loss of, or damage to, historic property or burial site, the violator shall be fined an
additional amount determined by the court to be equivalent to the value of the lost or
damaged historic property or burial site. Each day of continued violation of this
provision shall constitute a distinct and separate offense for which the offender may
be punished. Equipment used by a violator for the taking, appropriation, excavation,
injury, destruction, or alteration of historic property or a burial site, or for the
transportation of the violator to or from the historic property or a burial site, shall be
subject to seizure and disposition by the State without compensation to its owner or
owners.

[¢d)] (f) Any person, natural or corporate, who knowingly violates this
section with respect to burial sites shall also be prohibited from participating in the
construction of any state or county funded project for ten years.

(g) Nothing in this section shall apply to land altering activities relating to
family burial plots under section 441-5.5.”’

SECTION 4. Section 6E-13, Hawaii Revised Statutes, is amended by amend-
ing its title and subsection (a) to read as follows:

““§6E-13 [Enforcement:] Injunctive relief. (a) In addition to, and without
limiting the other powers of the attorney general and without altering or waiving any
criminal penalty, civil, or administrative provisions of this chapter, the attorney
general shall have the power to bring an action in the name of the State in any court
of competent jurisdiction for restraining orders and injunctive relief to restrain and
enjoin violations or threatened violations of this chapter.”

SECTION 5. Section 6E-43.6, Hawaii Revised Statutes, is amended to read .
as follows:

“[[]$6E-43.6[}] Inadvertent discovery of burial sites. (a) In the event
human skeletal remains are inadvertently discovered, any activity in the immediate
area that could damage the remains or the potential historic site shall cease until the
requirements of subsections (b) to (d) have been met.

(b) The discovery shall be reported as soon as possible to the department, the
appropriate medical examiner or coroner, and the appropriate police department. As
soon as practicable, the department shall notify the appropriate council and the office
of Hawaiian affairs.

(c) After notification of the discovery of multiple skeletons, the following
shall be done within two working days, if on Oahu, and three working days, if in
other council jurisdictions:

(1) A representative of the medical examiner or coroner’s office and a
qualified archaeologist shall examine the remains to determine jurisdic-
tion. If the remains are the responsibility of the medical examiner or
coroner, the department’s involvement shall end. If the remains are
historic or prehistoric burials, then the remainder of this section shall
apply;

(2) The department shall gather sufficient information, including oral tradi-
tion, to document the nature of the burial context and determine
appropriate treatment of the remains. Members of the appropriate
council shall be allowed to oversee the on-site examination and, if
warranted, removal; and

(3) If removal of the remains is warranted, based on criteria developed by
the department, in consultation with the councils, office of Hawaiian
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affairs, representatives of development and large property owner inter-
ests, and appropriate Hawaiian organizations, such as Hui Malama [ Na
Kupuna O Hawai‘i Nei, through rules adopted pursuant to chapter 91,
the removal of the remains shall be overseen by a qualified archaeo-
logist and a mitigation plan shall be prepared by the department or with
the concurrence of the department.

(d) In cases involving the discovery of a single skeleton, the requirements of
subsection (c) shall be fulfilled in one working day if on Oahu, and two working
days if in other council jurisdictions.

(¢) The mitigation plan developed by or with the concurrence of the
department pursuant to subsection (c)(3) shall be carried out in accordance with the
following:

(I) In discoveries related to development where land alteration project
activities exist, the landowner, permittee, or developer shall be respon-
sible for the execution of the mitigation plan including relocation of
remains. Justifiable delays resulting from the discovery of burials shall
pot count against any contractor’s completion date agreement;

(2) Project activities shall resume once necessary archaeological excava-
tions provided in the mitigation plan have been completed;

(3) In nonproject contexts, the department shall be responsible for the
execution of the mitigation plan and the relocation of remains; and

(4) The department shall verify the successful execution of the mitigation
plan.

(f) In cases where remains are archaeologically removed, the department
shall determine the place of relocation, after consultation with the appropriate
council, affected property owners, representatives of the relevant ethnic group, and
any identified lineal descendants, as appropriate. Relocation shall conform with
requirements imposed by the department of health, and may be accompanied by
traditional ceremonies, as determined by the lineal descendants, or, if no lineal
descendants are identified, the appropriate council or representatives of the relevant
ethnic group that the department deems appropriate. Specific or special reinterment
requests from lineal or cultural descendants may be accommodated provided that the
additional expenses incurred are paid by the affected descendants.

(g) If human skeletal remains are discovered in the course of land develop-
ment or land alteration activities to which section 6E-42 applies, and for which the
required approval was not obtained, all activity in the immediate area that could -
damage the remains or the potential historic site shall cease, and treatment of the
remains shall be allowed only in compliance with section 6E-43.”’

SECTION 6. In codifying the new sections added by section 2 of this Act,
the revisor of statutes shall substitute appropriate section numbers for the letters used
in designating the new sections in this Act.

SECTION 7. Statutory material to be repealed is bracketed and stricken.
New statutory material is underscored.'

SECTION 8. This Act shall take effect upon its approval.
(Approved May 30, 2003.)

Note
1. Edited pursuant to HRS §23G-16.5.
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ACT 105 H.B. NO. 127

A Bill for an Act Relating to General Assistance.

Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 346-71, Hawaii Revised Statutes, is amended by
amending subsection (b) to read as follows:

““(b) A person between eighteen and sixty-five years of age with a disability
shall be eligible for general assistance to households without minor dependents if the

person:

(1) Is determined to be needy in accordance with standards established by
this chapter and the rules adopted under subsection (e);

(2) Is unable to meet the disability requirements established by the federal
Supplemental Security Income Program or its successor agency; and

(3) Is unable to engage in any substantial gainful employment because of a
determined and certified physical or mental disability. Determination
and certification of physical and mental disability shall be as follows:

A

(B)

©

D)

B

A determination and certification of physical disability shall only
be made by a board of licensed physicians designated and paid by
the department. Meetings of this board shall not be subject to part
I of chapter 92;
A determination and certification of mental disability shall be
made by a board of licensed psychologists or licensed physicians
whose specialty is in psychiatry. This board shall also be desig-
nated and paid by the department. Meetings of this board shall
not be subject to part I of chapter 92;
If a determination of mental disability is made, the person shall
accept and pursue appropriate medical treatment from a provider
of the person’s choice;
If a determination of physical disability is made, the person shall
accept and pursue appropriate medical treatment from a provider
of the person’s choice; [and]
Any person, to continue to be certified as mentally or physically
disabled, shall be reevaluated annually as provided by this sec-
tion and more frequently as required by the department[-]; and
Failure to pursue appropriate medical treatment shall result in a
loss of eligibility unless the failure is due to good cause. Good
cause shall include but not be limited to:
(1) Treatment is unavailable;

(ii)) Personal emergencies; and

(iii) Circumstances which threaten the safety of the patient.
The department shall adopt rules in accordance with chapter 91 to
define ‘‘good cause’ as used in this subparagraph, in order to
determine when treatment is unavailable, what constitutes a per-
sonal emergency, what circumstances may threaten the safety of
a patient, and other factors that may constitute good cause.

As used in this subsection:
““Substantial gainful employment’’ means at least thirty hours of work per

week.

““With a disability”’ or ‘‘having a disability’” means a disability that extends
for a period of over sixty days.

Any person determined to be eligible under this subsection may be referred
to any appropriate state agency for vocational rehabilitation services and shall be
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required to accept the services as a further condition of eligibility for the receipt of
general assistance to households without minor dependents under this section. An
assistance unit shall be determined ineligible for general assistance to households
without minor dependents if any adult member of the assistance unit fails to
cooperate with any appropriate state agency for vocational rehabilitation services
after being referred for services. Any person found eligible under this subsection
may also be required to seek employment, and participate in public work projects as
described in section 346-31, and in public employment projects as described in
section 346-102.” ’

SECTION 2. Statutory material to be repealed is bracketed and stricken.
New statutory material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved May 30, 2003.)

ACT 106 S.B. NO. 1163

A Bill for an Act Relating to Emergency Medical Services.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 321-226, Hawaii Revised Statutes, is amended to read
as follows:

““[F18321-226[}] Emergency medical services and systems, standards.
The department of health shall establish standards for emergency medical services
and for emergency medical service systems consistent with the state system and
applicable federal guidelines for such services[z], including a requirement that
ambulance service providers licensed by the State establish and maintain an alcohol
and substance abuse policy for employees that the department of health deems is
equivalent to, or exceeds the provisions of, the safety and health standards estab-
lished by the federal department of transportation for holders of commercial driver’s
licenses. In the event the standards are determined or regulated by any other law, or
by applicable federal guidelines, standards required to be set by this section shall be
at least equivalent to or exceed the other state and federal standards.””

SECTION 2. Statutory material to be repealed is bracketed and stricken.
New statutory material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved May 30, 2003.)

ACT 107 S.B. NO. 1241

A Bill for an Act Relating to Cancer Examinations.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The purpose of this Act is to:
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(1) Repeal section 321-45, Hawaii Revised Statutes, which requires hospi-
tals to offer a uterine cytologic examination to all female in-patients
twenty years of age or older, unless the exam is contraindicated by the
attending physician or was performed within the previous year;

(2) Establish that cancer examinations shall be part of a statewide compre-
hensive cancer control plan to be developed by the department of
health; and

(3) Require the department of health to work with other government agen-
cies, health care providers, health insurers, and others to improve the
overall rates of screening, early diagnosis, and treatment of cancer.

SECTION 2. Section 321-45, Hawaii Revised Statutes, is amended to read as
follows:

i i . .

applicable-er that-it-was-refused:] Cancer examinations shall be part of a statewide
comprehensive cancer control plan to be developed by the department. The plan
shall include provisions for cancer examination, including cervical cancer screening.
The department shall work with other government agencies, health care providers,
health insurers, and others to improve the overall rates of screening, early diagnosis,
and treatment of cancer.”’

SECTION 3. Statutory material to be repealed is bracketed and stricken.
New statutory material is underscored.

SECTION 4. This Act shall take effect upon its approval.
(Approved May 30, 2003.)

ACT 108 S.B. NO. 205

A Bill for an Act Relating to Employment.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Chapter 78, Hawaii Revised Statutes, is amended by adding a
new section to be appropriately designated and to read as follows:

““§78-  Paid leave; education of children. Employees shall be eligible
for at least two hours of paid leave during normal business hours to attend either:
(1) A mutually-scheduled parent-teacher conference for the employee’s
minor child attending a public or private school in grades kindergarten
through twelve; or
(2) A mutually-scheduled parent-caregiver conference for a preschool-
aged child attending a licensed group child care center, as defined
under section 346-151;
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provided that the time-off shall not be credited against vacation or sick leave
benefits, if any; and provided further that the provision of paid leave shall not
adversely interfere with the operations of the work unit nor require the applicable
agency to incur additional human resources or overtime costs.

The employee shall take no more than two mutually-scheduled conferences,
per child, in a single calendar year. Travel time shall be included as part of the two
hours permitted for each conference.”

SECTION 2. New statutory material is underscored.'

SECTION 3. This Act shall take effect upon its approval.
(Approved May 30, 2003.)

Note
1. Edited pursuant to HRS §23G-16.5.

ACT 109 S.B. NO. 687

A Bill for an Act Relating to Leaves of Absence.
Be It Enacted by the Legislature of the State of Hawaii:

PART 1

SECTION 1. The purpose of this Act is to amend section 78-23, Hawaii
Revised Statutes (HRS), and to add a new chapter to Title 7, HRS, authorizing
jurisdictions to establish and implement a special pay plan for eligible employees of
the respective jurisdictions that will not enhance or diminish existing benefits. Partici-
pation in the plan shall be mandatory for all employees covered by a collective
bargaining agreement; provided that participation shall be in accordance with chapter
89, HRS. Participation in the plan for employees not subject to a collective bargaining
agreement who are employed in a jurisdiction that elects to establish a special pay plan
shall be mandatory. A special pay plan is a governmental retirement plan that meets
the requirements of sections 401(a) and 414(d) of the Internal Revenue Code, and may
be a qualified pick-up plan under section 414(h)(2) of the Internal Revenue Code.

SECTION 2. The Hawaii Revised Statutes is amended by adding a new
chapter to Title 7 to be appropriately designated and to read as follows:

“CHAPTER
TAX DEFERRED COMPENSATION PLANS
FOR PUBLIC EMPLOYEES

§ -1 Definitions. As used in this chapter, unless the context clearly
indicates otherwise:

“Employee’’ shall have the same meaning as defined in section 76-11.

“‘Jurisdiction’’ shall have the same meaning as defined in section 76-11.

““Special pay plan’’ means a governmental retirement plan that meets the
requirements of sections 401(a) and 414(d) of the Internal Revenue Code, and which
may be a qualified pick-up plan under section 414(h)(2) of the Internal Revenue Code.

§ -2 Special pay plan; authority established; participation. (a) Each
jurisdiction may establish a special pay plan for its employees.
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(b) Eligibility and participation in a special pay plan shall be determined by
each jurisdiction; provided that the plan shall be:
(1) In accordance with chapter 89, for employees subject to a collective
bargaining agreement; and
(2) Mandatory for employees not subject to a collective bargaining agreement
employed in a jurisdiction that has elected to establish a special pay plan.

§ -3 Special pay plans; implementation. (a) All accumulated vacation
allowance of an employee who separates from service in a jurisdiction that has
established a special pay plan shall be paid to the special pay plan.

(b) The employer shall pick-up any mandatory employee contribution of
accumulated vacation allowance to the special pay plan within the meaning of
section 414(h)(2) of the Internal Revenue Code.

(c) No employee shall have the option of receiving their accumulated
vacation allowance in cash in lieu of having a contribution made to the special pay
plan by their employer.

(d) The employer shall reimburse employees under the age of fifty-five who
elect a withdrawal their entire account balance from the special pay plan within sixty
days from the date that the employee separated from service, an amount equal to the
difference between the FICA and medicare tax savings to the employee, and any
early withdrawal penalty imposed by the Internal Revenue Service. ,

§ -4 Administration of a special pay plan. (a) Each jurisdiction that
establishes a special pay plan shall be responsible for the administration of the plan.

(b) Each jurisdiction, individually or jointly with other jurisdictions, may
contract the services of a special pay plan provider to administer the respective
jurisdiction or jurisdictions’ special pay plan. Each jurisdiction may adopt rules in
accordance with chapter 91, and federal and state law, to effectuate the administra-
tion of the special pay plan. '

§ -5 Costs of a special pay plan. Costs associated with the implementa-
tion and administration of a special pay plan established pursuant to this chapter
shall be borne by the selected plan provider.”

SECTION 3. Section 78-23, Hawaii Revised Statutes, is amended to read as
follows: .

““[f1§78-23[1] Leaves of absence. (2) Employees shall be eligible for vaca-
tion leave, sick leave, and other leaves of absence, with or without pay, as negotiated
under chapter 89 or adjusted under chapter 89C, as applicable.

(b) When an employee is transferred from one department to another within
the same jurisdiction or to another jurisdiction within the State, the employee shall be
given credit for the vacation earned or accumulated in the department from which the
employee transferred, and the director of finance of the State or the equivalent officers
of the several jurisdictions shall make the appropriate transfer of funds to implement
the employee transfer. Moneys received from any such transfer of funds by a state
agency financed by the general fund of the State shall be deposited with the director of
finance of the State to the credit of the general fund of the State; provided that, when
an employee is transferred from one department to another within the same jurisdic-
tion, the transfer of funds shall not be made if the employee’s salary is paid from the
same fund. Compensation for any period of vacation allowance shall be paid at the rate
to which the employee is entitled at the time the allowance is granted.

(c) Upon discharge, an employee shall be entitled to all of the employee’s
accumulated vacation allowance plus the employee’s current accrued vacation
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allowance to and including the date of discharge, notwithstanding that the current
accrued vacation allowance may not have been recorded at the time. If any employee
dies with accumulated or current accrued vacation earned but not taken, an amount
equal to the value of the employee’s pay over the period of such earned vacation, and
any earned and unpaid wages, shall be paid to the person or persons who may have
been designated as the beneficiary or beneficiaries by the employee during the
employee’s lifetime in a verified written statement filed with the comptroller or
other disbursing officer who issues warrants or checks to pay the employee for the
employee’s services as a public employee, or, failing the designation, to the em-
ployee’s estate.

(d) Whenever an employee is to be discharged, voluntarily or involuntarily,
the employee, at the option of the appointing authority, may be discharged and paid
forthwith, in lieu of the employee’s vacation allowance, the amount of compensation
to which the employee would be entitled or which the employee would be allowed
during the vacation period if the employee were permitted to take the employee’s
vacation in the normal manner, and in such case the employee’s position may be
declared vacant and may be permanently filled by a new appointee before the
expiration of any vacation period following the date of the discharge. For an
employee hired after June 30, 1997, who is to be discharged, voluntarily or involun-
tarily, the amount of compensation to be paid in lieu of vacation allowance under
this section shall be computed using the rate of pay and amount of accumulated and
accrued vacation on the date the employee is discharged. Prompt notice upon such
forms and in such manner as may be required shall be given by the department head
of any action taken under this provision. ‘

(e) Payments of vacation allowance paid pursuant to subsections (c) or (d)
shall be subject to-the provisions of chapter  .”’

PART 1I

SECTION 4. The legislature finds that the tragic events of September 11,
2001, have increased security concerns both nationally and locally. Homeland
security on both the national and state levels has meant an increase in the activation
and visibility of the national guard, particularly at vital state facilities.

In Hawaii, the need has never been stronger for the protection of important
state facilities, including the State’s airports and the Hawaii convention center.
Despite the enormous risks involved, the legislature finds that the Hawaii national
guard has met this challenge with resolve and determination.

The legislature finds, however, that a law that was passed in the regular
session of 2000, prior to the events of September 11, 2001, threatens to reduce both
the recruitment and retention of national guard members in Hawaii, as well as other
military reserve components, at the very time when their services are needed more
than ever to assist in state security efforts.

In particular, Act 253, Session Laws of Hawaii 2000, which reformed the
civil service system, repealed chapter 79, Hawaii Revised Statutes, relating to leaves
of absence. Chapter 79, Hawaii Revised Statutes, among other things, provided for
military leave with pay for members of the Hawaii national guard and the military
reserves.

This repeal will require people to go on military duty only by using their
vacation time or by taking a leave of absence without pay. The legislature finds that
the repeal of the sections of chapter 79, Hawaii Revised Statutes, relating to military
leave with pay will have a serious negative impact on the recruitment and retention
of public employees, and the legislature is especially concerned about the impact of
this repeal on the Hawaii national guard. '
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Accordingly, the purpose of this part is to reenact those portions of chapter
79, Hawaii Revised Statutes, that provided military leave with pay for state and
county employees who are members of the Hawaii national guard and the military
reserves.

SECTION 5. Chapter 78, Hawaii Revised Statutes, is amended by adding
two new sections to be appropriately designated and to read as follows:

€“§78-  Pay of officers and employees on active military service. (a) All
officers and employees of the State and the several counties who are appointed for at
least six months of service shall be entitled, while on active duty or during periods of
camps of instruction or field maneuvers as members of the Hawaii national guard or
organized reserves, including the officers’ reserve corps and the enlisted reserve
corps, under call of the President of the United States or the governor of the State, to
receive pay as provided by law. During the absence of the officer or employee, while
in the performance of ordered military or naval duty as a member of the national
guard, air national guard, naval militia, or organized reserves, including the officers’
reserve corps and the enlisted reserve corps, the officer or employee shall receive the
officer’s or employee’s salary or compensation as such officer or employee, but only
for a period not exceeding fifteen working days in any calendar year.

(b) Notwithstanding subsection (a), if the officer or employee is called to
active duty or otherwise required to report for camp training or field maneuvers by
official military orders a second time within a calendar year, the officer or employee
may elect to use the fifteen working days of the succeeding calendar year to which
the officer or employee is entitled for such purposes within the current calendar year;
provided that the officer’s or employee’s entitlement to fifteen working days under
this section for the succeeding calendar year shall be canceled and the officer or
employee shall so agree in writing.

§78- Nonfoerfeiture for absence. Every officer and employee of the State
and the several counties who is a member of the Hawaii national guard or organized
reserves, including the officers’ reserve corps and the enlisted reserve corps, shall be
entitled to be absent from the officer’s or employee’s duties or service while
engaged in the performance of ordered military or naval duty and while going to and
returning from such duty.

No officer or employee shall be subjected, directly or indirectly, by reason of
the absence to any loss or diminution of vacation or holiday privileges or be
prejudiced by reason of the absence with reference to promotion or continuance in
office, employment, reappointment to office, or reemployment.”

PART NI

SECTION 6. Statutory material to be repealed is bracketed and stricken.
New statutory material is underscored.’

SECTION 7. This Act shall take effect upon approval; provided that part I
shall not take effect until December 31, 2004, and provided further that part Il shall
take effect retroactively to June 30, 2000.

(Approved May 30, 2003.)

Note
1. Edited pursvant to HRS §23G-16.5.
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ACT 110 S.B. NO. 1334

A Bill for an Act Relating to the State Internet Portal.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Act 292, Session Laws of Hawaii 2000, is amended by
amending subsection (a) of section 4 to read as follows:

“‘(a) There is established within the office of the governor, on a special and
temporary basis, the Access Hawaii Committee, until June 30, [2003;] 2005, at
which time the committee shall cease to exist.”’

SECTION 2. Statutory material to be repealed is bracketed and stricken.
New statutory material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved May 30, 2003.)

ACT 111 S.B. NO. 789

A Bill for an Act Relating to Public Employee Health Benefits.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 87A-23, Hawaii Revised Statutes, is amended to read
as follows:

““IF1887A-23[1] Health benefits plan supplemental to medicare. The board
shall establish a health benefits plan, which takes into account benefits available to
an employee-beneficiary and spouse under medicare, subject to the following
conditions:

(1) There shall be no duplication of benefits payable under medicare. The
plan under this section, which shall be secondary to medicare, when
combined with medicare and any other plan to which the health
benefits plan is subordinate under the National Association of Insur-
ance Commissioners’ coordination of benefit rules, shall provide bene-
fits that approximate those provided to a similarly situated beneficiary
not eligible for medicare;

(2) The State, through the department of budget and finance, and the
counties, through their respective departments of finance, shall pay to
the fund a contribution equal to [$50: 5

i -] an amount not less than the
medicare part B premium, for voluntary medical insurance coverage
under medicare for retired members of the employees’ retirement sys-
temn; county pension system; or a police, firefighters, or bandsmen
pension system of the State or a county as set forth in chapter 83[:];
provided that if the amount reimbursed by the fund to the retiree is less
than the actual cost of the medicare part B medical insurance plan due
to an increase in the medicare part B medical insurance plan rate, the
fund shall reimburse the retiree for the cost increase within thirty days
of the rate change. The contribution shall be made for each:

(A) Employee-beneficiary who is a retired employee;
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(B) Employee-beneficiary’s spouse while the employee-beneficiary
is living; and
(C) The employee-beneficiary’s spouse, after the death of the
" employee-beneficiary, if the spouse qualifies as an employee-
beneficiary;
The benefits available under this plan, when combined with benefits
available under medicare or any other coverage or plan to which this
plan is subordinate under the National Association of Insurance Com-
missioners’ coordination of benefit rules, shall approximate the bene-
fits that would be provided to a similarly situated employee-beneficiary
not eligible for medicare;
All employee-beneficiaries or dependent-beneficiaries who are eligible
to enroll in the medicare part B medical insurance plan shall enroll in
that plan as a condition of receiving contributions and participating in
benefits plans under this chapter. This paragraph shall apply to retired
employees, their spouses, and the surviving spouses of deceased re-
tirees and employees killed in the performance of duty; and
The board shall determine which of the employee-beneficiaries and
dependent-beneficiaries, who are not enrolled in the medicare part B
medical insurance plan, may participate in the plans offered by the
fund.”

SECTION 2. Section 87A—3v3, Hawaii Revised Statutes, is amended to read

as follows:

“‘[F1§87A-33[F] State and county contributions; retired employees. (a)
Notwithstanding any law to the contrary, this section shall apply to state and county
contributions to the fund for:

)
2
©))

“
&)

©)

(7

The dependent-beneficiary of an employee who is killed in the per-

formance of duty;

A dependent-beneficiary, upon the death of the employee-beneficiary,

except as provided in section 87A-36;

An employee-beneficiary who retired after June 30, 1984, due to a

disability falling within sections 88-79 and 88-285;

An employee-beneficiary who retired before July 1, 1984;

An employee-beneficiary who:

(A) Was hired before July 1, 1996;

(B) Retired after June 30, 1984; and

(C) Who has ten years or more of credited service, excluding sick
leave;

An employee-beneficiary who:

(A) Was hired after June 30, 1996; and

(B) Retired with twenty-five or more years of credited service,
excluding sick leave, except as provided in section 87A-36; and

Employees who retired prior to 1961 and their dependent-beneficiaries.

(b) Effective July 1, 2003, there is established a base monthly contribution
for health benefit plans that the State, through the department of budget and finance,
and the counties, through their respective departments of finance, shall pay to the
fund, up to the following:

)
@

$218 for each employee-beneficiary enrolled in supplemental medicare
self plans;

$671 for each employee-beneficiary enrolled in supplemental medicare
family plans;
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(3) $342 for each employee-beneficiary enrolled in non-medicare self
plans; and .
(4) $928 for each employee-beneficiary enrolled in non-medicare family
plans.
The monthly contribution by the State or county shall not exceed the actual cost of the
health benefits plan or plans. If both husband and wife are employee-beneficiaries, the
total contribution by the State or county shall not exceed the monthly contribution for a
supplemental medicare family or non-medicare family plan, as appropriate.

(c) Effective July 1, 2004, there is established a base monthly contribution
for health benefit plans that the State, through the department of budget and finance,
and the counties, through their respective departments of finance, shall pay to the
fund, up to the following:

' (1) $254 for each employee-beneficiary enrolled in supplemental medicare
self plans;

(2) $787 for each employee-beneficiary enrolled in supplemental medicare

family plans;

(3) $412 for each employee-beneficiary enrolled in non-medicare self

plans; and _
(4) $1,089 for each employee-beneficiary enrolled in non-medicare family

plans.

The monthly contribution by the State or county shall not exceed the actual
cost of the health benefit plan or plans and shall not be required to cover increased
benefits above those initially contracted for by the fund for plan year 2004-2005. If
both husband and wife are employee-beneficiaries, the total contribution by the State
or county shall not exceed the monthly contribution for a supplemental medicare
family or non-medicare family plan, as appropriate.

[€e)] (d) The base composite monthly contribution shall be adjusted annually,
beginning July 1, [2004:] 2005. The adjusted base composite monthly contribution
for each new plan year (July 1 until June 30) shall be calculated by increasing or
decreasing the base composite monthly contribution in effect through the end of the
previous plan year by the percentage increase or decrease in the medicare part B
premium rate for those years, which percentage shall be calculated by dividing the
medicare part B premium rate in effect at the beginning of the new plan year by the
rate in effect [through-the-end] at the beginning of the previous plan year.

For the plan year beginning July 1, 2005, the adjusted base monthly contribu-
tion shall be computed using the actual contracted premium rate as of July 1, 2004,
for medicare and non-medicare, self and family health benefit plans with the highest
actual contracted premium rate as of July 1, 2004.

As used in this subsection, ‘‘medicare part B premium rate’’ means the rate
published in the Federal Register each year on November 1 or on the business day
closest to November 1 of each year after the medicare part B premium rate has been
established by the Secretary of Health and Human Services and approved by the
United States Congress.”’

SECTION 3. Statutory material to be repealed is bracketed and stricken.
New statutory material is underscored.

SECTION 4. This Act shall take effect on July 1, 2003.
(Approved May 30, 2003.)
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ACT 112 H.B. NO. 1607

A Bill for an Act Relating to Authorized Emergency Vehicles.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 291C-1, Hawaii Revised Statutes, is amended by
amending the definition of ‘‘authorized emergency vehicle’’ to read as follows:

** “Authorized emergency vehicle’’ includes such fire department vehicles,
police vehicles, [and] ambulances, and ocean safety vehicles as are publicly owned
and such other publicly or privately owned vehicles as are designated by the city or
county council.”’

SECTION 2. Section 291C-26, Hawaii Revised Statutes, is amended by
amending subsection (c¢) to read as follows: '

““(c) The exemptions granted in [this] subsection (b)[(5)-and—(6)] to an
authorized emergency vehicle shall apply only when the vehicle is making use of
authorized audible and visual signals, except as otherwise provided by county
ordinance. This subsection shall not apply to police [metereyeles:] vehicles.”’

SECTION 3. Statutory material to be repealed is bracketed and stricken.
New statutory material is underscored.

SECTION 4. This Act shall take effect upon its approval.
(Approved May 30, 2003.)

ACT 113 S.B. NO. 1040

A Bill for an Act Relating to Transient Accommodations Tax.

Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 171-19, Hawaii Revised Statutes, is amended by
amending subsection (a) to read as follows:

““(a) There is created in the department a special fund to be designated as the
“‘special land and development fund’’. Subject to the Hawaiian Homes Commission
Act of 1920, as amended, and section 5(f) of the Admission Act of 1959, all
proceeds of sale of public lands, including interest on deferred payments; all moneys
collected under section 171-58 for mineral and water rights; all rents from leases,
licenses, and permits derived from public lands; all moneys collected from lessees of
public lands within industrial parks; all fees, fines, and other administrative charges
collected under this chapter and chapter 183C; a portion of the highway fuel tax
collected under chapter 243; [fees-charged] all moneys collected by the department
for the commercial use of public trails and trail accesses under the jurisdiction of the
department; transient accommodations tax revenues collected pursuant to section
237D-6.5(b)(2); and private contributions for the management, maintenance, and
development of trails and accesses shall be set apart in the fund and shall be used
only as authorized by the legislature for the following purposes:

(1) To reimburse the general fund of the State for advances made that are

required to be reimbursed from the proceeds derived from sales, leases,
licenses, or permits of public lands;
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For the planning, development, management, operations, or mainte-
nance of all lands and improvements under the control and manage-
ment of the board, including but not limited to permanent or temporary
staff positions who may be appointed without regard to chapter 76;
To repurchase any land, including improvements, in the exercise by the
board of any right of repurchase specifically reserved in any patent,
deed, lease, or other documents or as provided by law;

For the payment of all appraisal fees; provided that all fees reimbursed
to the board shall be deposited in the fund;

For the payment of publication notices as required under this chapter;
provided that all or a portion of the expenditures may be charged to the
purchaser or lessee of public lands or any interest therein under rules
adopted by the board;

For the management, maintenance, and development of trails and trail
accesses under the jurisdiction of the department [net—to—exceed

For the payment to private land developers who have contracted with
the board for development of public lands under section 171-60;

For the payment of debt service on revenue bonds issued by the
department, and the establishment of debt service and other reserves
deemed necessary by the board;

To reimburse the general fund for debt service on general obligation
bonds issued to finance departmental projects, where the bonds are
designated to be reimbursed from the special land and development
fund; .

For ‘the protection, planning, management, and regulation of water
resources under chapter 174C; and

For other purposes of this chapter.”

SECTION 2. Section 237D-6.5, Hawaii Revised Statutes, is amended by
amending subsection (b) to read as follows:
““(b) Revenues collected under this chapter shall be distributed as follows:

€y

@

17.3 per cent of the revenues collected under this chapter shall be
deposited into the convention center enterprise special fund established
under section 201B-8; provided that beginning January 1, 2002, if the
amount of the revenue collected under this paragraph exceeds
$31,000,000 in any calendar year, revenues collected in excess of
$31,000,000 shall be deposited into the general fund;

32.6 per cent.of the revenues collected under this chapter shall be

deposited into the tourism special fund established under section

201B-11 for tourism promotion and visitor industry research; provided

that beginning on July 1, 2002:

(A) If the amount of revenues deposited into the tourism special fund
exceeds $62,292,000 in any fiscal year, of the first $1,000,000 in
revenues deposited in excess of $62,292,000:

(i) Ninety per cent shall be deposited into the state parks special
fund established in section 184-3.4; and
(i) Ten per cent shall be [transferred-to-the-Hawaii-statewide
trail-and-access-program-pursuant-to-section198D-2(b)(5);]
deposited into the special land and development fund estab-
lished in section 171-19 for the Hawaii statewide trail and
access program;

provided that the total amount deposited into the state parks

special fund and to the special land and development fund for the
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Hawaii statewide trail and access program shall not exceed
$1,000,000 in any fiscal year;

(3) 44.8 per cent of the revenues collected under this chapter shall be
transferred as follows: Kauai county shall receive 14.5 per cent, Hawaii
county shall receive 18.6 per cent, city and county of Honolulu shall
receive 44.1 per cent, and Maui county shall receive 22.8 per cent; and

(4) 5.3 per cent of the revenues collected under this chapter shall be
deposited into the transient accommodations tax trust fund established
under section 237D-5.5. :

All transient accommodations taxes shall be paid into the state treasury each

month within ten days after collection, and shall be kept by the state director of
finance in special accounts for distribution as provided in this subsection.”

SECTION 3. Statutory material to be repealed is bracketed and stricken.
New statutory material is underscored.

SECTION 4. This Act shall take effect upon its approval.
(Approved May 30, 2003.)

ACT 114 H.B. NO. 651

A Bill for an Act Relating to Informed Consent.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 432E-4, Hawaii Revised Statutes, is amended by
amending subsection (b) to read as follows:

*(b) In order to inform enrollees fully, the provider shall:

(1) Discuss all treatment options with an enrollee [and-inelude], as pro-
vided by section 671-3, including the option of no treatment at all;

(2) Ensure that persons with disabilities have an effective means of com-
munication with the provider and other members of the managed care
plan; and . :

(3) Discuss all risks, benefits, and consequences to treatment and nontreat-
ment[:], as provided by section 671-3(b).”’

SECTION 2. Section 671-3, Hawaii Revised Statutes, is amended to read as
follows:

‘§671-3 Informed consent[; board-of medieal-examiners-standards]. (a)
The board of medical examiners[;—insefar—as—practicable;—shall] may establish
standards for health care providers to follow in giving information to a patient, or to
a patient’s guardian or legal surrogate if the patient [is-not-competent] lacks the
capacity to give an informed consent, to ensure that the patient’s consent to
treatment is an informed consent. The standards shall be consistent with subsection
(b) and may include [the]:!
(1) The substantive content of the information to be given[;-the];
(2) The manner in which the information is to be given by the health care
provider; and [the]
(3) The manner in which consent is to be given by the patient or the
patient’s guardian[:] or legal surrogate.
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ian—of:] The following information shall be supplied to the patient or the
patient’s guardian or legal surrogate prior to obtaining consent to a proposed medical
or surgical treatment or a diagnostic or therapeutic procedure:
(1) The condition [being] to be treated;
(2) [Thenature-and-character] A description of the proposed treatment or
[surgieal] procedure;

(3) The intended and anticipated results[;] of the proposed treatment or
procedure;

(4) The recognized [pessible—alternative—forms—of-treatment;] alternative
treatments or procedures, including the option of not providing these

treatments or procedures; [anéd
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(5) The recognized material risks of serious complications or mortality

associated with:

(A) The proposed treatment or procedure;

(B) The recognized alternative treatments or procedures; and
(C) Not undergoing any treatment or procedure; and

(6) The recognized benefits of the recognized alternative treatments or

procedures.

(c) On or before January 1, 1984, the board of medical examiners shall
establish standards for health care providers to follow in giving information to a
patient or a patient’s guardian, to ensure that the patient’s consent to the performance
of a mastectomy is an informed consent. The standards shall include the substantive
content of the information to be given, the manner in which the information is to be
given by the health care provider and the manner in which consent is to be given by
the patient or the patient’s guardian. The substantive content of the information to be
given shall include information on the recognized alternative forms of treatment.

(d) Nothing in this section shall require informed consent from a patient or a
patient’s guardian or legal surrogate when emergency treatment or an emergency
[surgieal] procedure is rendered by a health care provider and the obtaining of
consent is not reasonably feasible under the circumstances without adversely affect-
ing the condition of the patient’s health.

{(e) For purposes of this section, ‘‘legal surrogate’’ means an agent desig-
nated in a power of attorney for health care or surrogate designated or selected in
accordance with chapter 327E.”’

SECTION 3. This Act does not affect rights and duties that matured, penalties
that were incurred, and proceedings that were begun before its effective date.

SECTION 4. Statutory material to be repealed is bracketed and stricken.
New statutory material is underscored.

SECTION 5. This Act shall take effect on January 1, 2004.
(Approved June 2, 2003.)

Note

1. Colon should be underscored.
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ACT 115 H.B. NO. 1154

A Bill for an Act Relating to Unclaimed Property.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 523A-23.5, Hawaii Revised Statutes, is amended to
read as follows:

“‘[F18523A-23.5[1] Unclaimed property trust fund. (a) There is established
in the state treasury the unclaimed property trust fund, which shall be administered
by the director. All moneys collected by the unclaimed property program from
holders of property presumed abandoned and all proceeds from the sale of un-
claimed property, less costs in connection with the sale of the abandoned property,

shall be depos1ted 1nto the unclalmed property trust fund.

h h i e] Moneys in
the unclalmed property trust fund shall be used for the pavment of the following:

Claims for the return of abandoned property to their rightful owners;
Payment to other states’ unclaimed property programs for owners
whose last known address was in that other state;

Any costs incurred in connection with the sale of abandoned property;
Costs of mailing and publication in connection with any abandoned
property;

Reasonable service charges;

Costs incurred in examining the records of holders of property and in
collecting such property from those holders; and

Any other charges, costs, or expenses incurred in the operation, admin-
1strat10n and enforcement of th1s chapter

@ e B BEE

] Moneys in the unclalmed property trust fund

shall be invested by the director, and all investment earnings shall be deposited to the
credit of the general fund.

(d) All [ﬁ}nds—ln—ehe—uﬂe}a&fned—pfepefql—tfust—fund] unencumbered and
unexpended moneys in excess of [$1;000;600] $1,300,000 remaining on balance in
the unclaimed property trust fund on June 30 of each year shall lapse to the credit of
the state general fund.”

SECTION 2. Section 523A-23, Hawaii Revised Statutes, is repealed.

SECTION 3. Statutory material to be repealed is bracketed and stricken.!
New statutory material is underscored.

SECTION 4. This Act shall take effect on July 1, 2003.
(Approved June 2, 2003.)

Note
1. Edited pursuant to HRS §23G-16.5.
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ACT 116 _f S.B. NO. 582

A Bill for an Act Relating to State Bonds.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Declaration of findings with respect to the general obligation
bonds authorized by this Act. Pursuant to the clause in Article VII, Section 13 of the
State Constitution which states: ‘‘Effective July 1, 1980, the legislature shall include
a declaration of findings in every general law authorizing the issuance of general
obligation bonds that the total amount of principal and interest, estimated for such
bonds and for all bonds authorized and unissued and calculated for all bonds issued
and outstanding, will not cause the debt limit to be exceeded at the time of
issuance,”” the legislature finds and declares as follows:

(1) Limitation on general obligation debt. The debt limit of the state is set
forth in Article VII, Section 13 of the State Constitution, which states in
part: “‘General obligation bonds may be issued by the State; provided
that such bonds at the time of issuance would not cause the total amount
of principal and interest payable in the current or any future fiscal year,
whichever is higher, on such bonds and on all outstanding general
obligation bonds to exceed: a sum equal to twenty percent of the average
of the general fund revenues of the State in the three fiscal years
immediately preceding such issuance until June 30, 1982; and thereafter,
a sum equal to eighteen and one-half percent of the average of the
general fund revenues of the State in the three fiscal years immediately
preceding such issuance.”” Article VII, Section 13 also provides that in
determining the power of the State to issue general obligation bonds,
certain bonds are excludable, including ‘‘reimbursable general obliga-
tion bonds issued for a public undertaking, improvement or system but
only to the extent that reimbursements to the general fund are in fact
made from the net revenue, or net user tax receipts, or combination of
both, as determined for the immediately preceding fiscal year and bonds
constituting instruments of indebtedness under which the State incurs a
contingent liability as a guarantor, but only to the extent the principal
amount of such bonds does not exceed seven percent of the principal
amount of outstanding general obligation bonds not otherwise excluded
under said Article VII, Section 13.

(2) Actual and estimated debt limits. The limit on principal and interest of
general obligation bonds issued by the State, actual for fiscal year
2002-2003 and estimated for each fiscal year from 2003-2004 to 2006-
2007, is as follows:

Fiscal Net General

Year Fund Revenues Debt Limit
1999-2000 $3,256,883,851
2000-2001 3,412,365,536
2001-2002 3,412,344,368
2002-2003 3,692,663,000 $621,698,282
2003-2004 3,727,686,000 648,571,329
2004-2005 3,951,869,000 668,016,091
2005-2006 4,144,674,000 701,286,777

2006-2007 (not applicable) 729,160,788
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For fiscal years 2002-2003, 2003-2004, 2004-2005, 2005-2006 and
2006-2007, respectively, the debt limit is derived by multiplying the
average of the net general fund revenues for the three preceding fiscal
years by eighteen and one-half percent. The net general fund revenues
for fiscal years 1999-2000, 2000-2001, and 2001-2002 are actual, as
certified by the director of finance in the Statement of the Debt Limit of
the State of Hawaii as of July 1, 2002, dated November 27, 2002. The
net general fund revenues for fiscal years 2002-2003 to 2005-2006 are
estimates, based on general fund revenue estimates made as of March
14, 2003, by the council on revenues, the body assigned by Article VII,
Section 7 of the State Constitution to make such estimates, and based
on estimates made by the department of budget and finance of those
receipts which cannot be included as general fund revenues for the
purpose of calculating the debt limit, all of which estimates the legisla-
ture finds to be reasonable.

Principal and interest on outstanding bonds applicable to the debt limit.
(A) According to the department of budget and finance, the total
amount of principal and interest on outstanding general obligation
bonds, after the exclusions permitted by Article VII, Section 13 of the
State Constitution, for determining the power of the State to issue
general obligation bonds within the debt limit as of April 1, 2003 is as
follows for fiscal year 2003-2004 to fiscal year 2009-2010:

Fiscal - Principal
Year and Interest

2003-2004 $351,355,688
2004-2005 352,002,652
2005-2006 435,901,288
2006-2007 471,404,698
2007-2008 475,673,601
2008-2009 465,630,441
2009-2010 368,380,331

The department of budget and finance further reports that the amount of
principal and interest on outstanding bonds applicable to the debt limit
generally continues to decline each year from fiscal year 2010-2011 to
fiscal year 2022-2023 when the final installment of $27,456,505 shall
be due and payable. (B) The department of budget and finance further
reports that the outstanding principal amount of bonds constituting
instruments of indebtedness under which the State may incur a contin-
gent liability as a guarantor is $191,000,000, all or part of which is
excludable in determining the power of the State to issue general
obligation bonds, pursuant to Article VII, Section 13 of the State
Constitution.

Amount of authorized and unissued general obligation bonds and guar-
anties and proposed bonds and guaranties. (A) As calculated from the
state comptroller’s bond fund report as of February 28, 2003 adjusted
for lapses totaling $22,379,820 proposed in House Bill No. 200,H.D. 1,
S.D. 1, C.D. 1,' (the General Appropriations Act of 2003), the total
amount of authorized but unissued general obligation bonds is
$840,411,973. The total amount of general obligation bonds authorized
in this Act is $406,980,000. The total amount of general obligation
bonds previously authorized and unissued, as adjusted and the general
obligation bonds authorized in this Act is $1,247,391,973. (B) As
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(6)

Q)

reported by the department of budget and finance the outstanding
principal amount of bonds constituting instruments of indebtedness
under which the State may incur a contingent liability as a guarantor is
$191,000,000, all or part of which is excludable in determining the
power of the State to issue general obligation bonds, pursuant to Article
VII, Section 13 of the State Constitution.
Proposed general obligation bond issuance. As reported therein for the
fiscal years 2003-2004, 2004-2005, 2005-2006 and 2006-2007, the
State proposed to issue $225,000,000 in general obligation bonds semi-
annually during the fiscal year 2003-2004, $200,000,000 semi-annually
during the fiscal year’ 2004-2005, and $100,000,000 semi-annually
during the fiscal years 2005-2006 and 2006-2007. It has been the
practice of the State to issue twenty-year serial bonds with principal
repayments beginning the fifth year, the bonds payable in substantially
equal annual installments of principal and interest payment with inter-
est payments commencing six months from the date of issuance and
being paid semi-annually thereafter. It is assumed that this practice will
continue to be applied to the bonds that are proposed to be issued.
Sufficiency of proposed general obligation bond issuance to meet the
requirements of authorized and unissued bonds, as adjusted, and bonds
authorized by this Act. From the schedule reported in paragraph (5), the
total amount of general obligation bonds that the State proposes to issue
during the fiscal years 2003-2004 to 2005-2006 is $1,050,000,000. An
additional $200,000,000 is proposed to be issued in fiscal year 2006-
2007. The total amount of $1,050,000,000 which is proposed to be
issued through fiscal year 2005-2006 is sufficient to meet the require-
ments of the authorized and unissued bonds, as adjusted, the total
amount of which is $1,247,391,973 reported in paragraph (4), except
for $197,391,973. 1t is assumed that the appropriations to which an
additional $197,391,973 in bond issuance needs to be applied will have
been encumbered as of June 30, 2006. The $200,000,000 which is
proposed to be issued in fiscal year 2006-2007 will be sufficient to
meet the requirements of the June 30, 2006 encumbrances in the
amount of $197,391,973. The amount of assumed encumbrances as of
June 30, 2006 is reasonable and conservative, based upon an inspection
of June 30 encumbrances of the general obligation bond fund as
reported by the state comptroller, Thus, taking into account the amount
of authorized and unissued bonds, as adjusted, and the bonds autho-
rized by this Act versus the amount of bonds which is proposed to be
issued by June 30, 2006, and the amount of June 30, 2006 encum-
brances versus the amount of bonds which is proposed to be issued in
fiscal year 2006-2007, the legislature finds that in the aggregate, the
amount of bonds which is proposed to be issued is sufficient to meet the
requirements of all authorized and unissued bonds and the bonds
authorized by this Act.
Bonds excludable in determining the power of the State to issue bonds.
As noted in paragraph (1), certain bonds are excludable in determining
the power of the State to issue general obligation bonds. (A) General
obligation reimbursable bonds can be excluded under certain condi-
tions. It is not possible to make a conclusive determination as to the
amount of reimbursable bonds which are excludable from the amount
of each proposed bond issued because:
(i) It is not known exactly when projects for which reimbursable
bonds have been authorized in prior acts and in this Act will be
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implemented and will require the application of proceeds from a

particular bond issue; and
(i) Not all reimbursable general obligation bonds may qualify for

exclusion.
However, the legislature notes that with respect to the principal and
interest on outstanding general obligation bonds, according to the
department of budget and finance, the average proportion of principal
and interest which is excludable each year from the calculation against
the debt limit is 4.89 percent for the ten years from fiscal year 2003-
2004 to fiscal year 2012-2013. For the purpose of this declaration, the
assumption is made that one percent of each bond issue will be
excludable from the debt limit, an assumption which the legislature
finds to be reasonable and conservative. (B) Bonds constituting instru-
ments of indebtedness under which the State incurs a contingent liabil-
ity as a guarantor can be excluded but only to the extent the principal
amount of such guaranties does not exceed seven percent of the
principal amount of outstanding general obligation bonds not otherwise
excluded under subparagraph (A) of this paragraph (7) and provided
that the State shall establish and maintain a reserve in an amount in
reasonable proportion to the outstanding loans guaranteed by the State
as provided by law. According to the department of budget and finance
and the assumptions presented herein, the total principal amount of
outstanding general obligation bonds and general obligation bonds
proposed to be issued, which are not otherwise excluded under Article
VI1I, Section 13 of the State Constitution for the fiscal years 2002-2003,
2003-2004, 2004-2005, 2005-2006, and 2006-2007 are as follows:

Total amount of
General Obligation Bonds
not otherwise excluded by

Article VII, Section 13

Fiscal Year of the State Constitution
2002-2003 $3,524,065,690
2003-2004 3,803,897,809
2004-2005 4,023,525,425
2005-2006 3,970,107,220
2006-2007 3,870,159,568

Based on the foregoing and based on the assumption that the full
amount of a guaranty is immediately due and payable when such
guaranty changes from a contingent liability to an actual liability, the
aggregate principal amount of the portion of the outstanding guaranties
and the guaranties proposed to be incurred, which does not exceed
seven percent of the average amount set forth in the last column of the
above table and for which reserve funds have been or will have been
established as heretofore provided, can be excluded in determining the
power of the State to issue general obligation bonds. As it is not
possible to predict with a reasonable degree of certainty when a guar-
anty will change from a contingent liability to an actual liability, it is
assumed in conformity with fiscal conservatism and prudence, that all
guaranties not otherwise excluded pursuant to Article VII, Section 13
of the State Constitution will become due and payable in the same
fiscal year in which the greatest amount of principal and interest on
general obligation bonds, after exclusions, occurs. Thus, based on such
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assumptions and on the determination in paragraph (8), all of the
outstanding guaranties can be excluded.

(8) Determination whether the debt limit will be exceeded at the time of
issnance. From the foregoing and on the assumption that all of the bonds
identified in paragraph (5) will be issued at an interest rate not to exceed
6.0 percent, it can be determined from the following schedule that the
bonds which are proposed to be issued, which include all authorized and
unissued bonds previously. authorized, as adjusted, general obligation
bonds and instruments of indebtedness under which the State incurs a
contingent liability as a guarantor authorized in this Act, will not cause
the debt limit to be exceeded at the time of such issuance:

Greatest Amount

Time of Issuance and Year of
and Amount to be Debt Limit Highest Principal
Counted Against at Time of and Interest
Debt Limit Issuance on Bonds and Guaranties
1st half FY 2003-2004
$222,750,000 648,571,329 489,038,601 (2007-2008)
2nd half FY 2003-2004
$222,750,000 648,571,329 509,450,191 (2008-2009)
1st half FY 2004-2005
$198,000,000 668,016,001 521,330,191 (2008-2009)
2nd half FY 2004-2005
$198,000,000 668,016,091 533,210,191 (2008-2009)
1st half FY 2005-2006 ’
$ 99,000,000 701,286,777 539,150,191 (2008-2009)
2nd half FY 2005-2006
$ 99,000,000 701,286,777 545,090,191 (2008-2009)
1st half FY 2006-2007
$ 99,000,000 729,160,788 551,030,191 (2008-2009)
2nd half FY 2006-2007
$ 99,000,000 729,160,788 556,970,191 (2008-2009)

(9) Overall and concluding finding. From the facts, estimates, and assump-
tions stated in this declaration of findings, the conclusion is reached
that the total amount of principal and interest estimated for the general
obligation bonds authorized in this Act, and for all bonds authorized
and unissued, and calculated for all bonds issued and outstanding, and
all guaranties, will not cause the debt limit to be exceeded at the time of
issuance.

SECTION 2. The legislature finds the bases for the declaration of findings
set forth in this Act reasonable. The assumptions set forth in this Act with respect to
the principal amount of general obligation bonds which will be issued, the amount of
principal and interest on reimbursable general obligation bonds which are assumed
to be excludable, and the assumed maturity structure shall not be deemed to be
binding, it being the understanding of the legislature that such matters must remain
subject to substantial flexibility.

SECTION 3. Authorization for issuance of general obligation bonds. Gen-
eral obligation bonds may be issued as provided by law in an amount that may be
necessary to finance projects authorized in House Bill No. 200, H.D. 1, $.D. 1, C.D.
1! (the General Appropriations Act of 2003) and House Bill No. 808, H.D. 1, S.D. 2,
C.D. 1,2 (the Judiciary Appropriations Act of 2003) passed by this regular session of
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2003 and designated to be financed from the general obligation bond fund and from
the general obligation bond fund with debt service cost to be paid from special
funds; provided that the sum total of general obligation bonds so issued shall not
exceed $406,980,000.

Any law to the contrary notwithstanding, general obligation bonds may be
issued from time to time in accordance with Section 39-16, Hawaii Revised Statutes,
in such principal amount as may be required to refund any general obligation bonds
of the State of Hawaii heretofore or hereafter issued pursuant to law.

SECTION 4. The provisions of this Act are declared to be severable and if
any portion thereof is held to be invalid for any reason, the validity of the remainder
of this Act shall not be affected.

SECTION 5. In printing this Act, the revisor of statutes shall substitute in
section 1 and section 3 the corresponding act numbers for bills identified therein.

SECTION 6. This Act shall take effect upon its approval.
(Approved June 2, 2003.)

Notes

1. Act 200.
2. Act 120.

ACT 117 H.B. NO. 401

A Bill for an Act Relating to Elections.
Be It Enacted by the Legislature of the State of Hawaii:

PART I

SECTION 1. Section 11-1.6, Hawaii Revised Statutes, is amended by
amending subsection (g) to read as follows:

*‘(g) The chief election officer may be removed by the panel at any time
[and] for [any] good cause.”

PART 11

SECTION 2. Section 11-1.5, Hawaii Revised Statutes, is amended by

amendmg subsection (a) to read as follows
““‘(a) There is established an office of elections to provide support to the chief

election officer. The office shall be [attached to-the-office-of the lieutenant governor]
placed within the department of accounting and general services for [
administration:] administrative purposes. The chief election officer shall be the
administrator of the office of elections. Except for exercising the right to vote, the
full-time employees of the office of elections shall not support, advocate, or aid in
the election or defeat of any candidate for public office.”

SECTION 3. Section 11-2.5, Hawaii Revised Statutes, is amended by
amending subsection (h) to read as follows:
“(h) The elecuons appomtment and review panel shall be [attached-to-the

e - H /-] placed within the
deparcment of accountmg and general services for admlmstratlve purposes.’’
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SECTION 4. All rights, powers, functions, and duties of the office of
elections and the elections appointment and review panel are transferred to the
department of accounting and general services.

All officers and employees whose functions are transferred by this Act shall
be transferred with their functions and shall continue to perform their regular duties
upon their transfer, subject to the state personnel laws and this Act.

No officer or employee of the State having tenure shall suffer any loss of
salary, seniority, prior service credit, vacation, sick leave, or other employee benefit
or privilege as a consequence of this Act, and such officer or employee may be
transferred or appointed to a civil service position without the necessity of examina-
tion; provided that the officer or employee possesses the minimum qualifications for
the position to which transferred or appointed; and provided that subsequent changes
in status may be made pursuant to applicable civil service and compensation laws.

An officer or employee of the State who does not have tenure and who may
be transferred or appointed to a civil service position as a consequence of this Act
shall become a civil service employee without the loss of salary, seniority, prior
service credit, vacation, sick leave, or other employee benefits or privileges and
without the necessity of examination; provided that such officer or employee pos-
sesses the minimum qualifications for the position to which transferred or appointed.

If an office or position held by an officer or employee having tenure is
abolished, the officer or employee shall not thereby be separated from public em-
ployment, but shall remain in the employment of the State with the same pay and
classification and shall be transferred to some other office or position for which the
officer or employee is eligible under the personnel laws of the State as determined
by the head of the department or the governor.

SECTION 5. All appropriations, records, equipment, machines, files, sup-
plies, contracts, books, papers, documents, maps, and other personal property
heretofore made, used, acquired, or held by the office of elections or the elections
appointment and review panel relating to the functions transferred to the department
of accounting and general services shall be transferred with the functions to which
they relate.

PART I

SECTION 6. Section 11-192, Hawaii Revised Statutes, is amended to read as
follows:

¢¢§11-192 Campaign spending commission. There is established a cam-
paign spending commission. The commission shall consist of five members of the
general public, appointed by the governor from a list of ten nominees submitted by
the judicial council. The judicial council may solicit applications for the list of
nominees through community organizations and advertisements in any newspaper of
general circulation. Any vacancies in the commission shall be filled by the governor
with a member from the list of nominees or by reappointment of a commissioner
whose term has expired, subject to the limit on length of service imposed by section
26-34.

The judicial council shall meet and expeditiously select additional persons
for the list of nominees whenever the number of the eligible nominees falls below
five.

Notwithstanding section 26-34, these appointments shall not be subject to
senatorial confirmation. The term of the commissioners shall be four years, except
that the terms of the initial commissioners shall be two years for two commissioners,
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three years for two other commissioners and four years for the chairperson, as
determined by the governor.

The commissioners shall serve without compensation but they shall be
reimbursed for reasonable expenses, including travel expenses, incurred in the

discharge of their dutles [Fer—speelal—pufpeses——{he] The commlss1on shall
[tempeorarily] be [

wati-June—30,—2003:] placed w1th1n the department of accounting and general
services for administrative purposes.’

SECTION 7. All rights, powers, functions, and duties of the campaign
spending commission are transferred to the department of accounting and general
services.

All officers and employees whose functions are transferred by this Act shall
be transferred with their functions and shall continue to perform their regular duties
upon their transfer, subject to the state personnel laws and this Act:

No officer or employee of the State having tenure shall suffer any loss of
salary, seniority, prior service credit, vacation, sick leave, or other employee benefit
or privilege as a consequence of this Act, and such officer or employee may be
transferred or appointed to a civil service position without the necessity of examina-
tion; provided that the officer or employee possesses the minimum qualifications for
the position to which transferred or appointed; and provided that subsequent changes
in status may be made pursuant to applicable civil service and compensation laws.

An officer or employee of the State who does not have tenure and who may
be transferred or appointed to a civil service position as a consequence of this Act
shall become a civil service employee without the loss of salary, seniority, prior
service credit, vacation, sick leave, or other employee benefits or privileges and
without the necessity of examination; provided that such officer or employee pos-
sesses the minimum qualifications for the position to which transferred or appointed.

If an office or position held by an officer or employee having tenure is
abolished, the officer or employee shall not thereby be separated from public em-
ployment, but shall remain in the employment of the State with the same pay and
classification and shall be transferred to some other office or position for which the
officer or employee is eligible under the personnel laws of the State as determined
by the head of the department or the governor.

SECTION 8. All appropriations, records, equipment, machines, files, sup-
plies, contracts, books, papers, documents, maps, and other personal property
heretofore made, used, acquired, or held by the campaign spending commission
relating to the functions transferred to the department of accounting and general
services shall be transferred with the functions to which they relate.

“SECTION 9. Statutory material to be repealed is bracketed and stricken.
New statutory material is underscored.

SECTION 10. This Act shall take effect upon its approval.
(Approved June 2, 2003.)
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ACT 118 S.B. NO. 1309

A Bill for an Act Relating to the Employees’ Retirement System.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 88-3, Hawaii Revised Statutes, is amended to read as
follows:

¢¢§88-3 Payment on death of pensioner. Whenever any person receiving a
pension from the State or from any county thereof dies, the amount next payable
shall be prorated from the last payment date up to and including the date of death,
and [effective] the prorated amount shall be paid to the person who may have been
designated by the pensioner during the pensioner’s lifetime in a statement filed with
the officer charged with payment of the pension, or if no such designation has been
made and filed, the prorated amount shall be paid to the personal representative of
the estate of the pensioner; provided that:

(1) Effective January 1, 2003, whenever a person receiving a pension from

the [state-retirement] system dies, the full monthly pension. [shall-be
payable] for the month in which the pensioner [is-deceased—Thesum

-] died, less any
portion of the pension paid to the pensioner, shall be payable to the

person who may have been designated by the pensioner during the
pensioner’s lifetime in a statement filed with the officer charged with
the payment of the pension, or if no such designation has been made
and filed, the prorated amount shall be paid to the personal representa-
tive of the estate of the pensioner; and

(2) Effective July 1, 2003, whenever a person receiving a pension from the
system dies, the full monthly pension for the month in which the
pensioner died shall be payable to the pensioner.”’

SECTION 2. Section 88-29, Hawaii Revised Statutes, is amended to read as
follows:

¢¢§88-29 Officers, employees, legal adviser. The board of trustees shall
elect from its membership a chairperson, and by a majority vote of all its members,
shall appoint an administrator and a chief investment officer who shall be exempt
from chapter 76 and serve under and at the pleasure of the board. Effective July 1,
1992, the salary of the administrator shall be set by the board [wtthm—the—faﬂge
:]; provided that the salary shall be set at not more
than the salary of the governor as established under section 26-51. The board shall
engage actuarial and other services as shall be required to transact the business of the
system. The compensation for all services engaged by the board, and all other
expenses of the board necessary for the operation of the system, shall be paid at rates
and in amounts the board shall approve.
The attorney general or an: appointed representative may serve as legal
adviser to the board of trustees or the board of trustees may select its own legal
counsel.”’

232



ACT 118

SECTION 3. Section 88-73, Hawaii Revised Statutes, is amended by amend-
ing subsection (f) to read as follows:

““(f) For the purpose of computing or determining benefits for an elective
officer or judge, or any beneficiary of either, the date upon which the elective officer
or judge makes an election to retire, as provided by section 88-61(c), after attaining
an allowance of seventy-five per cent of the member’s average final compensation,
shall be used as the date the member is eligible to receive a service retirement
benefit. The elective officer or judge may continue in active service, but shall not
receive a retirement allowance until termination of active service[;-provided-further
that-apen]. Upon leaving active service, the elective officer or judge shall receive the
retirement allowance [
termination;] provided for in section 88-74, together with the post retirement
allowances provided for in section 88-90[:], effective on the first day of a month
except the month of December when retirement benefits shall be effective on the
first or last day of the month. Post retirement allowances shall be computed from the
date of the election as though the elective officer or judge had left active service on
that day.”’

SECTION 4. Section 88-74, Hawaii Revised Statutes, is amended to read as
follows:

¢¢§88-74 Allowance on service retirement. Upon retirement from service, a

member shall receive a retirement allowance as follows:

(1) If the member has attained age fifty-five, a retirement allowance of two
per cent of the member’s average final compensation multiplied by the
total number of years of the member’s credited service as a class A and
B member, excluding any credited service as a judge, elective officer,
or legislative officer, plus a retirement allowance of one and one-fourth
per cent of the member’s average final compensation multiplied by the
total number of years of prior credited service as a class C member;
provided that:

(A) After June 30, 1968, if the member has at least ten years of
credited service of which the last five or more years prior to
retirement is credited service as a firefighter, police officer, or an
investigator of the department of the prosecuting attorney;

(B) After June 30, 1977, if the member has at least ten years of
credited service of which the last five or more years prior to
retirement is credited service as a corrections officer;

(C) After June 16, 1981, if the member has at least ten years of
credited service of which the last five or more years prior to
retirement is credited service as an investigator of the department
of the attorney general,

(D) After June 30, 1989, if the member has at least ten years of
credited service of which the last five or more years prior to
retirement is credited service as a narcotics enforcement investi-
gator;

(E) After December 31, 1993, if the member has at least ten years of
credited service of which the last five or more years prior to
retirement is credited service as a water safety officer; _

(F) After June 30, 1994, if the member has at least ten years of
credited service, of which the last five or more years prior to
retirement are credited service as a public safety investigations
staff investigator; and
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(G) After June 30, 2002, if the member has at least ten years of
credited service as a firefighter, and is deemed permanently
medically disqualified due to a service related disability to be a
firefighter by the employer’s physician, and continues employ-
ment in a class A or B position other than a firefighter;

then for each year of service as a firefighter, police officer, corrections
officer, investigator of the department of the prosecuting attorney,
investigator of the department of the attorney general, narcotics en-
forcement investigator, water safety officer, or public safety investiga-
tions staff investigator, the retirement allowance shall be two and one-
half per cent of the member’s average final compensation. The maxi-
mum retirement allowance for those members shall not exceed eighty
per cent of the member’s average final compensation. If the member
has not attained age fifty-five, the member’s retirement allowance shall
be computed as though the member had attained age fifty-five, reduced
in accordance with factors of actuarial equivalence adopted by the
board upon the advice of the actuary; provided that no reduction shall
be made if the member has at least twenty-five years of credited service
as a firefighter, police officer, corrections officer, investigator of the
department of the prosecuting attorney, investigator of the department
of the attorney general, narcotics enforcement investigator, public
safety investigations staff investigator, sewer worker, or water safety
officer, of which the last five or more years prior to retirement is
credited service in such capacities;
If the member has made voluntary additional contributions for the
purchase of an additional annuity and has not applied for a refund as
permitted by section 88-72, the member may accept the refund at the
time of retirement or, in lieu thereof, receive in addition to the retirement
allowance provided in paragraph (1), an annuity that is the actuarial
equivalent of the additional contributions with regular interest;

If the member has credited service as a judge, the member’s retirement

allowance shall be computed on the following basis:

(A) For a member who has credited service as a judge before July 1,
1999, irrespective of age, for each year of credited service as a
judge, three and one-half per cent of the member’s average final
compensation in addition to an annuity that is the actuarial
equivalent of the member’s accumulated contributions allocable
to the period of such service; and

(B) For a member who first earned credited service as a judge after
June 30, 1999, for each year of credited service as a judge, three
and one-half per cent of the member’s average final compensa-
tion in addition to an annuity that is the actuarial equivalent of the
member’s accumulated contributions allocable to the period of
such service. If the member has not attained age fifty-five, the
member’s retirement allowance shall be computed as though the
member had attained age fifty-five, reduced in accordance with
factors of actuarial equivalence adopted by the board upon the
advice of the actuary; or

(C) For ajudge with other credited service, as provided in paragraphs
(1) and (2). If the member has not attained age fifty-five, the
member’s retirement allowance shall be computed as though the
member had attained age fifty-five, reduced in accordance with
factors of actuarial equivalence adopted by the board upon the
advice of the actuary; or
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(D) For a judge with credited service as an elective officer or as a
legislative officer, as provided in paragraph (4).

No allowance shall exceed seventy-five per cent of the member’s
average final compensation. If the allowance exceeds this limit, it shall
be adjusted by reducing the annuity included in subparagraphs (A) and
(B) and the portion of the accumulated contributions specified in the
subparagraphs in excess of the requirements of the reduced annuity
shall be returned to the member. The allowance for judges under this
paragraph, together with the retirement allowance provided by the
federal government for similar service, shall in no case exceed seventy-
five per cent of the member’s average final compensation; or

If the member has credited service as an elective officer or as a

legislative officer, the member’s retirement allowance shall be derived

by adding the allowances computed separately under subparagraphs
(A), (B), (C), and (D) as follows:
(A) Trrespective of age, for each year of credited service as an elective
officer, three and one-half per cent of the member’s average final
compensation as computed under section [88-8Hd}1)]
88-81(e)(1), in addition to an annuity that is the actuarial equiva-
lent of the member’s accumulated contributions allocable to the
period of service; and
(B) Irrespective of age, for each year of credited service as a legisla-
tive officer, three and one-half per cent of the member’s average
final compensation as computed under section [88-8Hd)2)]
88-81(€)(2), in addition to an annuity that is the actuarial equiva-
lent of the member’s accumulated contributions allocable to the
period of service;
(C) If the member has credited service as a judge, the member’s
retirement allowance shall be computed on the following basis:
(i) For a member who has credited service as a judge before
July 1, 1999, irrespective of age, for each year of credited
service as a judge, three and one-half per cent of the mem-
ber’s average final compensation as computed under section
[88-81(d)3);] 88-81(e)(3), in addition to an annuity that is
the actuarial equivalent of the member’s accumulated con-
tributions allocable to the period of such service; and

(i) For a member who first earned credited service as a judge
after June 30, 1999, and has attained the age of fifty-five, for
each year of credited service as a judge, three and one-half
per cent of the member’s average final compensation as
computed under section [88-8Hd)3);] 88-81(e)(3), in addi-
tion to an annuity that is the actuarial equivalent of the
member’s accumulated contributions allocable to the period
of such service. If the member has not attained age fifty-
five, the member’s retirement allowance shall be computed
as though the member had attained age fifty-five, reduced in
accordance with factors of actuarial equivalence adopted by
the board upon the advice of the actuary; and

(D) For each year of credited service not included in subparagraph
(A), (B), or (C), the average final compensation as computed
under section [88-8Hd)4)] 88-81(e)(4) shall be multiplied by
two per cent, two and one-half per cent, or one and one-quarter
per cent, as applicable to the credited service earned as a class A,
B, or C member, respectively. If the member has not attained age
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fifty-five, the member’s retirement allowance shall be computed
as though the member had attained age fifty-five, reduced in
accordance with factors of actuarial equivalence adopted by the
board upon the advice of the actuary.
The total retirement allowance shall not exceed seventy-five per cent of
the member’s highest average final compensation calculated under
section [88-8H1H);2)-3)-or-(4)] 88-81(e) (1), (2), (3), or (4). If the
allowance exceeds this limit, it shall be adjusted by reducing any
annuity accrued under subparagraphs (A), (B), and (C) and the portion
of the accumulated contributions specified in these subparagraphs in
excess of the requirements of the reduced annuity shall be returned to
the member. If a member has service credit as an elective officer or as a
legislative officer in addition to service credit as a judge, then the
retirement benefit calculation contained in this paragraph shall super-
sede the formula contained in paragraph (3).”

SECTION 5. Section 88-81, Hawaii Revised Statutes, is amended to read as
follows:

¢“§88-81 Average final compensation. (a) Average final compensation is
the average annual compensation pay or salary upon which a member has made
contributions as required by sections 88-45 and 88-46.

(b) The average final compensation of members [retiring prior-to-January L
2003;] shall be calculated as follows:

(1) For employees who become members prior to January 1, 1971:

(A) During the member’s five highest paid years of credited service,
including vacation pay, or the three highest paid years of credited
service excluding vacation pay, whichever is greater; or

(B) If the member has less than three years of credited service, during
the member’s actual years of credited service.

(2) For employees who become members on or after January 1, 1971:

(A) During the member’s three highest paid years of credited service,
excluding vacation pay; or

(B) If the member has less than three years of credited service, during
the member’s actual years of credited service.
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()] () In computing the compensation of a judge, the compensation paid to
the judge by the United States as well as by the Territory shall be included.

[€e] (d) For service rendered as a member of the legislature from and after
November 5, 1968, the actual annual salary of a member shall be the only amount
used for determining the member’s average final compensation. For service ren-
dered as a member of the legislature prior to November 5, 1968, and after admission
of this State into the Union, the annual compensation of a member shall be
computed, for the purpose of determining the member’s average final compensation,
as follows: during a year in which a general session was held, it shall be deemed to
have been an amount equal to four times the salary of a member of the legislature for
a general session; and during a year in which a budget session was held, it shall be
deemed to have been an amount equal to six times the salary of a member of the
legislature for a budget session. For service rendered as a member of the legislature
prior to the admission of this State into the Union, the annual compensation of a
member shall be deemed to have been four times the salary of a member of the
legislature for a regular session for each year during the member’s term of office.

[€5] (e) If a member has credited service rendered as an elective officer or as
a legislative officer, the member’s average final compensation shall be computed
separately for each category of service as follows:

(1) For the three highest paid years of credited service as an elective
officer, or if the member has less than three years of credited service in
that capacity, then the member’s actual years of credited service;

(2) For the three highest paid years of credited service as a legislative
officer, or if the member has less than three years of credited service in
that capacity, then the member’s actual years of credited service;

(3) For the three highest paid years of credited service as a judge, or if the
member has less than three years of credited service in that capacity,
then the member’s actual years of credited service; and

(4) For the three highest paid years of credited service not included in
paragraph (1), (2), or (3), or if the member has less than three years of
credited service in that capacity, then the member’s actual years of
credited service.”’

SECTION 6. Statutory material to be repealed is bracketed and stricken.
 New statutory material is underscored.

SECTION 7. This Act shall take effect on July 1, 2003; provided that
sections 1, 4, and 5 shall take effect retroactive to January 1, 2003.

(Approved June 2, 2003.)

ACT 119 H.B. NO. 317

A Bill for an Act Relating to the Employees’ Retirement System.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. It has been the University of Hawaii’s (University) long-
standing practice to report certain faculty members and lecturers holding multiple
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part-time appointments as eligible for membership in the employees’ retirement
system.

The purpose of this Act is to allow:

(1) "Present and future University facuity members and lecturers to qualify
for membership in the employees’ retirement system on the basis of
aggregated multiple part-time appointments; and

(2) Past and present University faculty members, lecturers, and administra-
tive, professional, and technical employees to retain the membership
benefits for which the University reported them to be eligible prior to

_the effective date of this Act.

SECTION 2. Section 88-42.5, Hawaii Revised Statutes, is amended to read
as follows:

“[F1§88-42.5[3] Membership of employees holding more than one posi-
tion, appointment, or office. (2) The membership of any employee holding more
than one full-time position, appointment, office, or any combination thereof shall be
limited to the position, appointment, or office of the employee’s option; provided
that the employment in the position, appointment, or office shall meet the minimum
membership eligibility requirements as provided in this part. Any contributions
made based on the compensation, pay, or salary of the employee’s position, appoint-
ment, or office other than that on which the employee’s membership is based shall
be returned to the employee.

The foregoing shall not apply to any employee holding two part-time
positions of the same class if each position meets the minimum eligibility require-
ments for membership, and the sum total of the compensation, pay, or salary
received for both positions does not exceed the higher of the full-time compensation,
pay, or salary for either position.

(b) The membership of any faculty member or lecturer of the University of
Hawaii with multiple part-time appointments or positions shall be based on an
ageregate of all such part-time faculty or lecturer appointments or positions not to
exceed one full-time position. For the purposes of this chapter, the sum total of the
compensation, pay, or salary received from the positions shall not exceed an amount
equal to the highest of the full-time compensation, pay, or salary for any one of the
part-time appointments or positions.

Notwithstanding any other law to the contrary, with respect to any existing or
former faculty member, lecturer, or administrative, professional, or technical em-
ployee of the University of Hawaii who holds or held multiple part-time appoint-
ments or positions prior to July 1, 2003, and who was reported by the University of
Hawaii to the system as eligible for membership in the system, the system shall not
adjust its records for, or reduce the benefits of, such faculty member, lecturer, or
administrative, professional, or technical employee by reason of the failure of such
faculty member, lecturer, or administrative, professional, or technical employee to
meet the system membership eligibility requirements without the aggregation of
multiple part-time appointments or positions.”’

SECTION 3. Section 88-43, Hawaii Revised Statutes, is amended to read as
follows:

¢¢§88-43 Persons ineligible for membership; optional membership. [The]
Except with respect to faculty members or lecturers employed on one or more
campuses of the University of Hawaii who hold multiple part-time appointments or
positions, in such capacities, any of which may be less than one-half of a full-time
equivalent but all of which, when added together, aggregate to at least one-half of a

238



ACT 120

full-time equivalent position, the board of trustees may deny membership to any
class of part-time employees or persons engaged in temporary employment of three
months or less, or it may, in its discretion, make optional with persons in such
classes their individual entrance into membership; provided that no officer or
employee entering service after January 1, 1928, who is entitled to become a
member of any pension system under [Part] part III shall be entitled to become a
member of the system.

Elective officers shall be eligible for membership, and their individual
entrance into membership shall be at their option.”’

SECTION 4. Statutory material to be repealed is bracketed and stricken.
New statutory material is underscored.

SECTION 5. This Act shall take effect on July 1, 2003.
(Approved June 2, 2003.)

ACT 120 H.B. NO. 808

A Bill for an Act Relating to the Judiciary.
Be It Enacted by the Legislature of the State of Hawaii:

PART 1. GENERAL PROVISIONS

SECTION 1. This Act shall be known and may be cited as the Judiciary
Appropriations Act of 2003.

SECTION 2. Unless otherwise clear from the context, as used in this Act:

(a) “*Means of Financing,”’ or ‘“‘MOF,”’ means the source from which funds
are appropriated, or authorized, as the case may be, to be expended for the programs
and projects specified in this Act. All appropriations are followed by letter symbols.
Such letter symbols, where used, shall have the following meanings:

A General funds

B Special funds

C General obligation bond funds

W  Revolving funds

(b) ‘“Position ceiling”’ means the maximum number of permanent positions
authorized for a particular program during a specified period or periods, as noted by
an asterisk.

(c) ““Program ID’’ means the unique identifier for the specific program, and
consists of the abbreviation for the judiciary (JUD) followed by a designated number
for the program. ‘ »

PART II. PROGRAM APPROPRIATIONS

SECTION 3. The following sums, or so much thereof as may be sufficient to
accomplish the purposes and programs designated herein, are appropriated or
authorized from the sources of funding specified to the judiciary for the fiscal
biennium beginning July 1, 2003, and ending June 30, 2005. The total expenditures
and the number of permanent positions established in each fiscal year of the fiscal
biennium shall not exceed the sums and the position ceilings indicated for each year,
except as provided in this Act.
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PROGRAM APPROPRIATIONS

APPROPRIATIONS
FISCAL M  FISCAL M
ITEM PROG. EXPENDING YEAR (8] YEAR 0o
NO. D PROGRAM AGENCY 2003-04 F  2004-05 F
The Judicial System »
1. JUD101 - COURTS OF APPEAL
76.00* 76.00*
OPERATING JUD 5,874,885A 5,816,875A
JUD 243,261W 243,261W
2. JUD310 - FIRST JUDICIAL CIRCUIT
990.50* 990.50*
OPERATING JUD 56,413,035A 56,402,835A
35.00% 35.00*
JUD 3,112,683B 3,112,683B
3. JUD320 - SECOND JUDICIAL CIRCUIT
194.00* 194.00%
OPERATING ) JUD 11,428,602A 11,428,602A
4. JUD330 - THIRD JUDICIAL CIRCUIT
198.00* 198.00*
OPERATING JUuD 13,730,441A 13,730,441A
5. JUD350 - FIFTH JUDICIAL CIRCUIT
' 81.00* 90.00*
OPERATING JUD 4,794,217A 5,138,583A
6. JUD601 - ADMINISTRATION
260.00* 260.00*
OPERATING JUD 18,681,566A 18,693,058A
1.00%* 1.00*
JUD 3,430,261B 3,430,261B

INVESTMENT CAPITAL JUD 2,710,000C 445,000C

PART III. PROGRAM PROVISIONS

SECTION 4. Provided that of the general fund appropriation for courts of
appeal (JUD 101), the sum of $143,533 for fiscal year 2003-2004 and $143,533 for
“fiscal year 2004-2005 shall be expended on dues and subscriptions for the law
library; provided further that any funds not utilized by the law library for dues and
subscriptions shall be lapsed back into the general fund; provided further that the
judiciary shall submit a report to the legislature detailing all expenditures by the law
library on dues and subscriptions; and provided further that this report shall be
submitted to the legislature no later than twenty days prior to the convening of the
2004 and 2005 regular sessions.

SECTION 5. Provided that of the general fund appropriation for first judicial
circuit JUD 310), the sum of $574,420 for fiscal year 2003-2004 and $564,220 for
fiscal year 2004-2005 shall be expended only for the continuation of the juvenile
drug court program; provided further that the judiciary shall submit a report on all
expenditures; provided further that this report shall include but not be limited to the
progress of the juvenile drug court program, number of individuals in these pro-
grams, the success and failure rate of the program, and cost per individual; provided
further that all unexpended funds shall lapse into the general fund; and provided
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further that this report shall be submitted to the legislature no later than twenty days
prior to the convening of the 2004 and 2005 regular sessions.

SECTION 6. Provided that the judiciary shall submit a report on all revenues
and expenditures from the judiciary computer system special fund; provided further
that this report shall be submitted to the legislature no later than twenty days prior to
the convening of the 2004 and 2005 regular sessions.

SECTION 7. Provided that the judiciary is authorized to transfer savings
from its general fund appropriation to the driver education special fund to accommo-
date any temporary cash flow deficits.

SECTION 8. Provided that the judiciary shall submit a report on all positions
re-described and the justification for each re-description to the legislature no later
than twenty days prior to the convening of the 2004 and 2005 regular sessions.

SECTION 9. Provided that whenever the need arises, the chief justice, in
administering an equitable and expeditious judicial process, is authorized to transfer
sufficient funds and positions between programs for operating purposes; provided
that no transfer shall be made to implement any collective bargaining contract signed
after this legislature adjourns sine die.

SECTION 10. Provided that if the chief justice, or any agency, or any
government unit secures federal funds or other property under any act of Congress,
or any funds or other property from private organizations or individuals which are to
be expended in connection with any program or works authorized by this Act, or
otherwise, the chief justice, or the agency with the chief justice’s approval, shall
have the power to enter into the undertaking with the federal government, private
organization, or individual; and provided further that while most federal aid alloca-
tions are known and state matching funds are provided in this Act, in instances
where programs for which federal-state cost sharing is not yet determined, the
availability of federal funds shall be construed as a proportionate reduction of state
costs whenever possible.

PART IV. CAPITAL IMPROVEMENT PROJECTS

SECTION 11. The sum of $3,155,000 appropriated or authorized in part II of
this Act for capital improvement projects shall be expended by the judiciary for the
projects listed below; provided that several related or similar projects may be
combined into a single project, if a combination is advantageous or convenient for
implementation; and provided further that the total cost of the projects thus com-
bined shall not exceed the total of the sums specified for the projects separately. (The
amount after each cost element and the total funding for each project listed in this
part are in thousands of dollars.)
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CAPITAL IMPROVEMENT PROJECTS

APPROPRIATIONS (IN 000’s)
FISCAL M FISCAL M
ITEM EXPENDING YEAR O YEAR o)
NO. TITLE AGENCY 2003-04 F 2004-05 F
JUDICIAL SYSTEM
JUD601 - ADMINISTRATION
1. KAPUAIWA BUILDING RENOVATION, OAHU
DESIGN, CONSTRUCTION, AND EQUIPMENT FOR
INTERIOR ALTERATIONS AND OTHER
IMPROVEMENTS AT THE KAPUAIWA BUILDING,
OAHU.
DESIGN 30
CONSTRUCTION 600
EQUIPMENT 20
TOTAL FUNDING JUD 650C C

2. KAUIKEAOULI HALE ROOF, PARAPET, AND FIRE ALARM SYSTEM
IMPROVEMENTS, OAHU ¢

PLANS, DESIGN, CONSTRUCTION, AND
EQUIPMENT FOR ROOF, PARAPET, AND FIRE
ALARM SYSTEM IMPROVEMENTS AT
KAUIKEAOULI HALE, OAHU.

PLANS 1 1
DESIGN 133 30
CONSTRUCTION 800 413
EQUIPMENT 1 1
TOTAL FUNDING JUD 935C 445C

3. KEAKEALANI BUILDING COURT FACILITIES IMPROVEMENTS, HAWAI

PLANS, DESIGN, CONSTRUCTION, AND
EQUIPMENT FOR GENERAL IMPROVEMENTS TO
JUDICIARY FACILITIES AT THE KEAKEALANI
BUILDING IN KEALAKEKUA, HAWAIL

PLANS 5
DESIGN 20
CONSTRUCTION 100
EQUIPMENT 25
TOTAL FUNDING JUD 150C C

4. REMODELING AND UPGRADING OF JUDICIARY FACILITIES, STATEWIDE

PLANS, DESIGN, CONSTRUCTION, AND
EQUIPMENT FOR REMODELING AND UPGRADING
JUDICIARY BUILDINGS, STATEWIDE.

PLANS 5
DESIGN 70
CONSTRUCTION 415
EQUIPMENT 10
TOTAL FUNDING JUD 500C c

5. ARCHITECTURAL BARRIER REMOVAL FOR JUDICIARY BUILDINGS,
STATEWIDE

PLANS, DESIGN, CONSTRUCTION, AND

EQUIPMENT FOR THE REMOVAL OF

ARCHITECTURAL BARRIERS IN JUDICIARY

BUILDINGS, STATEWIDE.
PLANS 1
DESIGN 34
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CAPITAL IMPROVEMENT PROJECTS

APPROPRIATIONS (IN 000’s)
FISCAL M FISCAL M

ITEM EXPENDING YEAR O YEAR (o)
NO. TITLE AGENCY 2003-04 F 2004-05 F
CONSTRUCTION 150
EQUIPMENT 40
TOTAL FUNDING JUD 225C C

6. WAHIAWA COURT FACILITY, OAHU

PLANS FOR A NEW PERMANENT COURT
FACILITY FOR WAHIAWA, OAHU.
PLANS 100
TOTAL FUNDING JUD 100C C

7. LEGAL AID SOCIETY OF HAWAIIL, OAHU

DESIGN AND CONSTRUCTION FOR THE
RENOVATION OF THE LEGAL AID SOCIETY OF
HAWAII'S BETHEL STREET OFFICE. THIS
PROJECT QUALIFIES AS A GRANT, PURSUANT TO
CHAPTER 42F, HRS.

DESIGN 1
CONSTRUCTION 149
TOTAL FUNDING Jub 150C C

PART V. ISSUANCE OF BONDS

SECTION 12. General obligation bonds may be issued, as provided by law,
to yield the amount that may be necessary to finance projects authorized in part II
and listed in part IV of this Act; provided that the sum total of the general obligation
bonds so issued shall not exceed $3,155,000.

PART VI. SPECIAL PROVISIONS

SECTION 13. Any law or any provision of this Act to the contrary notwith-
standing, the appropriations made for capital improvement projects authorized in
part Il and listed in part IV of this Act shall not lapse at the end of the fiscal year for
which the appropriations are made; provided that all appropriations made for fiscal
year 2003-2004 and fiscal year 2004-2005 which are unencumbered as of June 30,
2006, shall lapse as of that date. '

SECTION 14. The judiciary is authorized to delegate to other state or county
agencies the planning, acquisition of land, design, construction, and equipment of
any capital improvement project when it is determined by the judiciary to be
advantageous to do so.

SECTION 15. All unrequired balances in the general obligation bond fund,
after the objectives of part II appropriations for capital improvements program
purposes listed as projects in part IV have been met, shall be transferred to the
judiciary project adjustment fund.

SECTION 16. If the amount allocated from the general obligation bond fund

for a capital improvement project listed in part IV of this Act is insufficient, the chief
justice may make supplemental allotments from the project adjustment fund; pro-
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vided that supplemental allotments shall not be used to increase the scope of the
project.

SECTION 17. Where it has been determined that changed conditions, such
as reduction in the particular population being served, permit the reduction in the
scope of a project listed in part IV, the chief justice may authorize such reduction of
project scope.

SECTION 18. The chief justice shall determine when and the manner in
which the authorized capital improvement projects shall be initiated. The chief
justice shall notify the governor from time to time of the specific amounts required
for the projects, and the governor shall provide for those amounts through the
issuance of bonds authorized in part V of this Act.

SECTION 19. Any law or any provision to the contrary notwithstanding, the
chief justice may supplement funds for any cost element for a capital improvement
project authorized under this Act by transferring such sums as may be needed from
the funds appropriated for other cost elements of the same project by this Act or by
any other prior or future act which have not lapsed, provided that the total expendi-
ture of funds for all cost elements for the project shall not exceed the total appro-
priation for that project.

PART VII. MISCELLANEOUS PROVISIONS AND EFFECTIVE DATE

SECTION 20. If any portion of this Act or its application to afy person or
circumstances is held to be invalid for any reason, the remainder of the Act and any
provision thereof shall not be affected. If any portion of a specific appropriation is
held to be invalid for any reason, the remaining portion shall be independent of the
invalid portion and shall be expended to fulfill the objective and intent of the
appropriation to the extent possible.

SECTION 21. If any manifest clerical, typographical, or other mechanical
error is found in this Act, the chief justice is authorized to correct the error. All
changes made pursuant to this section shall be reported to the legislature at its next
session.

SECTION 22. This Act shall take effect on July 1, 2003.
(Approved June 2, 2003.)

ACT 121 H.B. NO. 1157

A Bill for an Act Relating to the Employees’ Retirement System.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 88-47, Hawaii Revised Statutes, is amended by amend-
ing subsection (a) to read as follows:
““(a) There shall be three classes of members in the system to be known as
class A, class B, and class C, defined as follows: . .
(1) Class A shall consist of members covered by section 88-74(3) and (4),
those members whose salaries are set forth in sections 26-52 and 26-53,
and their county counterparts, managing directors or administrative
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assistant to the mayor, and other department heads, including agency
heads appointed by the mayor, first deputies appointed by the county
attorney and prosecuting attorney, the county clerk and deputy county
clerk of each county, the administrative director of the courts, the
deputy administrative director of the courts, the executive director of
the labor and industrial relations appeals board, the executive director
of the Hawaii labor relations board, investigators of the department of
the attorney general, narcotics enforcement investigators, water safety
officers not making the election under section 88-271, public safety
investigations staff investigators, and those members in service prior to

July 1, 1984, including those who are on approved leave of absence,

who are covered by Title II of the Social Security Act on account of

service creditable under this part. This class shall consist of:

(A) All employees who enter membership after June 30, 1957, except
employees in positions to which coverage under Title II of the
Social Security Act is not extended;

(B) All employees who were members on July 1, 1957, who elected
to be covered by the Social Security Act; and ,

(C) All former class A retirants who return to employment after June
30, 1984, requiring the retirant’s active membership;

Class B shall consist of [al}] the following members [whe-ate-not-class

A-or-class- C-members;—and];

(A) Police officers and firefighters; and

(B) Employees who were members on June 30, 1957, who elected
not to be covered by the Social Security Act; and

Except for members described in [paragraph] paragraphs (1)[;] and (2),

class C shall consist of all employees [in-pesitions-coveredby Title -of

i i ] who:

(A) First enter service after June 30, 1984;

(B) Reenter service after June 30, 1984, without vested benefit status
as provided in section 88-96(b);

(C) Make the election to become a class C member as provided in
part VII; or

(D) Are former class C retirants who return to service requiring the
retirant’s active membership.”’

SECTION 2. Statutory material to be repealed is bracketed and stricken.

New statutory material is underscored.

SECTION 3. This Act shall take effect January 1, 2004.
(Approved June 2, 2003.)

ACT 122 S.B. NO. 1332

A Bill for an Act Relating to the Compensation of Officials in the Executive Branch

of State Government.

Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Chapter 26, Hawaii Revised Statutes, is amended by adding to

part III a new section to be appropriately designated and to read as follows:
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826-  Executive salary commission. (a) There is established within the
department of human resources development, for administrative purposes only, the
executive salary commission. The commission shall consist of five members. Two
members shall be appointed by the president -of the senate, two members shall be
appointed by the speaker of the house of representatives, and one member shall be
appointed by the chief justice of the supreme court. Vacancies in these positions
shall be filled in the same manner. The members of the commission shall serve
without compensation but shall be reimbursed for expenses necessary for the
performance of their duties.

(b) The commission shall review the salaries of the governor, the lieutenant
governor, the administrative director of the State, and the department heads or
executive officers of the departments of accounting and general services, agriculture,
attorney general, budget and finance, business, economic development, and tourism,
commerce and consumer affairs, Hawaiian home lands, health, human resources
development, human services, labor and industrial relations, land and natural re-
sources, public safety, taxation, and transportation. The commission shall also
review the salary of the deputy to the superintendent of education. The commission
shall recommend an appropriate salary for the governor, the lieutenant governor, and
each department head or executive officer, and appropriate salary ranges for the
deputy department heads. The commission may recommend different salaries for
department heads and executive officers and different salary ranges for deputies or
assistants to department heads; provided that the commission shall recommend the
same salary range for deputies or assistants to department heads within the same
department; provided further that the appointing official shall specify the salary for a
particular position within the applicable range.

(c) The commission may seek assistance from the department of human
resources development and any other agency in conducting its review, and all
agencies shall fully cooperate with the commission and provide any necessary
information to the commission upon request.

(d) The commission shall convene in the month of November 2003, and
every eight years thereafter. Not later than the fortieth legislative day of the regular
session of 2004, and every eight years thereafter, the commission shall submit a
report of its findings and its salary recommendations to the legislature, through the
governor. The commission may include incremental increases that take effect over
the span of years occurring prior to the convening of the next salary commission.
The recommended salaries submitted by the commission shall become effective July
1 of the next fiscal year unless the legislature disapproves the recommended salaries
submitted by the commission through the adoption of a concurrent resolution, which
shall be approved by a simple majority of each house of the legislature, prior to
adjournment sine die of the legislative session in which the recommended salaries
are submitted; provided that, pursuant to section 3 of article V of the State
Constitution, the salaries of the governor and the lieutenant governor shall not be
decreased for their respective terms and the new salaries shall not take effect until
the beginning of the next term for those offices. The governor shall include the
salary amounts, recommended by the commission and approved by the legislature,
in the executive budget. If the salary amounts recommended by the commission are
disapproved by the legislature, the commission shall reconvene in the month of
November following the legislative disapproval to review the legislature’s reasons
for disapproving its salary recommendation. The commission may submit a report of
its findings and submit a new salary recommendation to the legislature of the next
regular session. The commission’s reconvening following a legislative disapproval
shall not toll the eight year cycle.”’
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SECTION 2. Section 26-51, Hawaii Revised Statutes, is amended to read as
follows:

¢‘§26-51 Governor; lieutenant governor. Effective January 1, 1989, and
- January 1, 1990, the salary of the governor of the State shall be $90,699 and $94,780
a year, respectively. Effective January 1, 1989, and January 1, 1990, the salary of the
lieutenant governor shall be $86,164 and $90,041 a year, respectively[:], and,
effective at noon on December 4, 2006, and every eight years thereafter, the salaries
of the governor and the lieutenant governor shall be as last recommended by the
executive salary commission pursuant to section 26- , unless rejected by the

legislature.”’

SECTION 3. Section 26-52, Hawaii Revised Statutes, is amended to read as
follows:

*‘§26-52 Department heads and executive officers. The salaries of the

following state officers shall be as follows:

(1) The salary of the superintendent of education shall be set by the board
of education at a rate no greater than $150,000 a year;

(2) The salary of the president of the University of Hawaii shall be set by
the board of regents;

(3) The salaries of all department heads or executive officers of the
departments of accounting and general services, agriculture, attorney
general, budget and finance, business, economic development, and
tourism, commerce and consumer affairs, Hawaiian home lands, health,
human resources development, human services, labor and industrial
relations, land and natural resources, public safety, taxation, and trans-
portation shall be $85,302 a year[;] and, effective July 1, 2004, and
every eight years thereafter, shall be as last recommended by the
executive salary commission pursuant to section 26- _, unless rejected
by the legislature; and

(4) The salary of the adjutant general shall be $85,302 a year[;-provided]
and, effective July 1, 2004, and every eight years thereafter, shall be as
last recommended by the executive salary commission pursuant to
section 26-  unless rejected by the legislature, except that if [this] the
state salary is in conflict with the pay and allowance fixed by the tables
of the regular army or air force of the United States, the latter shall
prevail.”’

SECTION 4. Section 26-53, Hawaii Revised Statutes, is amended to read as
follows:

‘§26-53 Deputies or assistants to department heads. (a) [EffectiveJanu-
. 5 . —the] The salaries of deputies or assistants to the
head of any department of the State, other than the department of education, shall be
set by the governor within the range from $69,748 to $74,608 and $72,886 to
$77,966 a year, effective January 1, 1989, and January 1, 1990, respectively[-], and,
effective July 1, 2004, and every eight years thereafter, within the range or ranges for
the specific positions as last recommended by the executive salary commission
pursuant to section 26- , unless rejected by the legislature.

(b) [EffectiveJanuary 11989 -and January 1, 1990-the] The salary of the
deputy to the superintendent of education shall be $81,629 and $85,302 a year,
effective January 1, 1989, and January 1, 1990, respectively[:], and, effective July 1,
2004, and every eight years thereafter, shall be as last recommended by the
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executive salary commission pursuant to section 26- , unless rejected by_the
legislature.”’

SECTION 5. Section 26-54, Hawaii Revised Statutes, is amended to read as
follows:

<826-54 Administrative director of the State. Effective January 1, 1989,
and January 1, 1990, the salary of the administrative director of the State shall be
$86,164 and $90,041 a year, respectively[:], and, effective July 1, 2004, and every
eight years thereafter, shall be as last recommended by the executive salary commis-
sion pursuant to section 26- , unless rejected by the legislature.”

SECTION 6. Statutory material to be repealed is bracketed and stricken.
New statutory material is underscored.'

SECTION 7. This Act shall take effect upon its approval.
(Approved June 2, 2003.)

Note
1. Edited pursuant to HRS §23G-16.5.

ACT 123 S.B. NO. 1333

A Bill for an Act Relating to the Compensation of Officials in the Judicial Branch of
State Government.

Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 601-3, Hawaii Revised Statutes, is amended as follows:

1. By amending subsection (a) to read:

““(a) The chief justice, with the approval of the supreme court, shall appoint
an administrative director of the courts to assist the chief justice in directing the
administration of the judiciary. The administrative director shall be a resident of the
State for a continuous period of three years prior to the administrative director’s
appointment, and shall be appointed without regard to chapter 76 and shall serve at
the pleasure of the chief justice. The administrative director shall hold no other
office or employment. Effective July 1, 2000, the salary of the administrative
director shall be no greater than provided in section 26-54 and shall be determined
by the chief justice based upon merit and other relevant factors. Effective July 1,
2004, and every eight years thereafter, the salary of the administrative director shall
be as last determined by the judicial salary commission pursuant to section 608-1.5,
unless disapproved by the legislature.”’

2. By amending subsection (c) to read:

*“(c) The administrative director shall, with the approval of the chief justice,
appoint a deputy administrative director of the courts without regard to chapter 76
and such assistants as may be necessary. Such assistants shall be appointed without
regard to chapter 76. Effective July 1, 2000, the salary of the deputy administrative
director shall be no greater than providéd in section 26-52(3) and shall be deter-
mined by the chief justice based upon merit and other relevant factors. Effective July
1, 2004, and every eight years thereafter, the salary of the deputy administrative
director shall be as last determined by the judicial salary commission pursuant to
section 608-1.5, unless disapproved by the legislature. The administrative director
shall be provided with necessary office facilities.”’
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SECTION 2. Section 602-2, Hawaii Revised Statutes, is amended to read as
follows:

*‘§602-2 Salary, supreme court justices. Effective July 1, 1999, the salary
of the chief justice of the supreme court shall be $105,206 a year and the salary of
each associate justice of the supreme court shall be $104,096 a year. Effective July 1,
2000, the salary of the chief justice of the supreme court shall be $116,779 a year and
the salary of each associate justice of the supreme court shall be $115,547 a year.
Effective July 1, 2004, and every eight years thereafter, the salary of the chief justice
of the supreme court and the salary of each associate justice of the supreme court
shall be as last determined by the judicial salary commission pursuant to section
608-1.5, unless disapproved by the legislature.”’

SECTION 3. Section 602-52, Hawaii Revised Statutes, is amended to read as
follows:

‘‘§602-52 Salary. Effective July 1, 1999, the salary of the chief judge of the
intermediate appellate court shall be $101,321 a year and the salary of each associate
judge shall be $99,656 a year. Effective July 1, 2000, the salary of the chief judge of
the intermediate appellate court shall be $112,466 a year and the salary of each
associate judge shall be $110,618 a year. Effective July 1, 2004, and every eight
years thereafter, the salary of the chief judge of the intermediate appellate court and
the salary of each associate judge shall be as last determined by the judicial salary
commission pursuant to section 608-1.5, unless disapproved by the legislature.”’

SECTION 4. Section 603-5, Hawaii Revised Statutes, is amended to read as
follows:

*‘§603-5 Salary of circuit court judges. Effective July 1, 1999, the salary of
each circuit court judge of the various circuit courts of the State shall be $96,326 a
year. Effective July 1, 2000, the salary of each circuit court judge of the various
circuit courts of the State shall be $106,922 a year. Effective on July 1, 2004, and
every eight years thereafter, the salary of a circuit court judge shall be as last
determined by the judicial salary commission pursuant to section 608-1.5, unless
disapproved by the legislature.”’

SECTION 5. Section 604-2.5, Hawaii Revised Statutes, is amended to read
as follows: :

*‘§604-2.5 Salary of district judges. Effective July 1, 1999, the salary of
each district court judge of the various district courts of the State shall be $90,776 a
year. Effective July 1, 2000, the salary of each district court judge of the various
district courts of the State shall be $100,761 a year. Effective on July 1, 2004, and
every eight years thereafter, the salary of a district court judge shall be as last
determined by the judicial salary commission pursuant to section 608-1.5, unless
disapproved by the legislature.

Whenever the chief justice appoints a district court judge of any of the
various district courts of the State to serve temporarily as a circuit court judge of any
of the various circuit courts of the State, the judge shall receive per diem compensa-
tion for the days on which actual service is rendered based on the monthly rate of
compensation paid to a circuit court judge. For the purpose of determining per diem
compensation in this section, a month shall be deemed to consist of twenty-one
days.”’
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SECTION 6. Section 608-1.5, Hawaii Revised Statutes, is amended to read
as follows:

“8608-1.5 Judicial salary commission. (a) There shall be a judicial salary
commission to review and [recommend] determine the salaries of justices and judges
of all state courts and appointed judiciary administrative officers. The judicial salary
commission shall be attached to the judicial council for administrative purposes. The
commission shall be composed of five members[—twe%e—be] One member shall be
appomted by the governor [ 5

] two members shall be appomted by the pre31dent of the senate, and
two members shall be appointed by the speaker of the house of representatives; and
provided further that vacancies in these positions shall be filled in the same manner.
Members shall not receive compensation for their services, but shall be reimbursed
for travehng and other expenses 1nc1denta1 to the performance of commission duties.

] (b) The commlss1on may seek assis-

tance from any other agency in conducting its review and all agencies shall
cooperate fully with the commission and provide any necessary information to the
commission upon request. In determining the salaries of the justices and judges and
appointed judiciary administrative officers, the commission may set different sala-
ries for the chief justice of the supreme court, the associate justices of the supreme
court, the chief judge of the intermediate appellate court, the associate judges of the
intermediate appellate court, the judges of the circuit courts, and the judges of the
district courts and different salaries or salary ranges for appointed administrative
judiciary officers, with the salary for a particular position to be specified within the
applicable range by the appointing official.

(c) The commission shall convene in the month of November 2003, and
every eight vears thereafter. Not later than the fortieth legislative day of the regular
session of 2004, and every eight vears thereafter, the commission shall submit a
report of its findings and its salary recommendations to the legislature, through the
chief justice. The commission’s salary recommendations may include incremental
increases that take effect over the span of years occurring prior to the convening of
the next salary commission. The recommended salaries submitted by the commis-
sion shall become effective July 1 of the next fiscal year unless the legislature
disapproves the salary recommendations submitted by the commission through the
adoption of a concurrent resolution, which shall be approved by a simple majority of
each house of the legislature prior to adjournment sine die of the legislative session
in which the recommended salaries are submitted; provided that pursuant to article
VI, section 3 of the State Constitution, the salaries of justices and judges shall not be
decreased during their respective terms of office. At the next regular legislative
session, the salary amounts recommended by the commission, and not disapproved
by the legislature, shall be submitted by the chief justice as part of the judiciary’s
proposed budget pursuant to the budgetary procedures spe01f1ed in chapter 37 and
section 601-2(c). [Sala 3 e

—
2]
D
D
D
ab)

] If the salary amounts recommended by the commis-

ever—&ny—meensrstent—statutes—

sion are disapproved by the legislature, the commission shall reconvene in the month
of November following the legislative disapproval to review the legislature’s
reasons for disapproving its salary recommendation. The commission may submit a
report of its findings and submit a new salary recommendation to the legislature of
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the next regular session. The commission’s reconvening following a legislative
disapproval shall not toll the eight year cycle.”’

SECTION 7. Statutory material to be repealed is bracketed and stricken.
. New statutory material is underscored.

SECTION 8. This Act shall take effect upon its approval.
(Approved June 2, 2003.)

ACT 124 H.B. NO. 1165

A Bill for an Act Relating to Business Registration.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Chapter 414D, Hawaii Revised Statutes, is amended by adding
a new section to part I to be appropriately designated and to read as follows:

““§414D- Shares of stock and dividends prohibited; compensation;
distribution. A corporation under this chapter shall not authorize or issue shares of
stock except for limited-equity housing cooperatives. No dividend shall be paid and
no part of the income or profit of a corporation shall be distributed to its members,
directors, or officers. A corporation may pay compensation in a reasonable amount
to its members, directors, or officers for services rendered, may confer benefits upon
its members in conformity with its purposes, and upon dissolution or final liquida-
tion may make distributions to its members as permitted by this chapter; provided
that no such payment, benefit, or distribution shall be deemed to be a dividend or a
distribution of income or profit.”’

SECTION 2. Section 414D-14, Hawaii Revised Statutes, is amended by
adding a new definition to be appropriately inserted and to read as follows:

““‘Department’” means the department of commerce and consumer affairs,
unless the context otherwise requires.”’

SECTION 3. Chapter 428, Hawaii Revised Statutes, is amended by adding a
new section to be appropriately designated and to read as follows:

¢¢§428- Change of name by foreign limited liability company. (a)
Whenever the name of a foreign limited liability company that is authorized to
transact business in this State is changed by an amendment to its articles of
organization, the foreign limited liability company, within sixty days after the
amendment becomes effective, shall deliver to the department director a certificate
evidencing the name change that is duly authenticated by the proper officer of the
state or country under the laws of which it is organized. If the certificate is in a
foreign language, a translation attested to under oath by the translator shall accom-
pany the certificate.

(b) Whenever a foreign limited liability company that is authorized to
transact business in this State changes its name to one that is substantially identical
to the name of any business entity or trade name registered in this State, the foreign
limited liability company shall not thereafter transact any business in this State until
it has changed its name to a name that is available to it under the laws of this State or
has otherwise complied with this chapter.
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(c) If a foreign limited liability company is unable to change its name to a
name that is available to it under the laws of this State, it may deliver to the director a
copy of a certificate of registration of a different name as a trade name and thereafter
shail become authorized to transact business in this State under that name.”

SECTION 4. Chapter 482, Hawaii Revised Statutes, is amended by adding a
new section to part II to be appropriately designated and to read as follows:

¢8482-  Revocation of a mark. (a) Any person claiming to be the owner
of a trademark or service mark for which a certificate of registration has been issued
to another person pursuant to this part may file a verified petition in the office of the
director for the revocation of the registration of the mark on the basis that:

(1) The registered mark has been abandoned; .

(2) The registered mark has not been used by the registrant in accordance

with the declaration either in this State or elsewhere in the United
States for a period of three hundred sixty-five consecutive days and has
not been registered in the name of the registrant in the United States
Patent and Trademark Office;

(3) The registration was granted improperly;

(4) The registration was obtained fraudulently;

(5) The registered mark is or has become the generic name for the goods or

services, or a portion thereof, for which it has been registered; or

(6) The registered mark is so similar, as to be likely to cause confusion or

mistake or to deceive, to a mark registered by another person in the
United States Patent and Trademark Office prior to the date of filing the
application for registration under this part; provided that if a registrant
proves that the registrant is the owner of a concurrent registration of a
mark registered in the United States Patent and Trademark Office that
covers an area including this State, the registration shall not be revoked
for such an area.

The petition shall set forth facts in support of the petitioner’s ownership of the mark

and the claim for revocation.

(b) The petitioner, at the petitioner’s expense, shall notify the registrant of the
hearing in the manner prescribed by the director and section 91-9.5, and the registrant
shall be given the opportunity of a full hearing in accordance with chapter 91.

(c) After granting an opportunity for hearing to the petitioner and the
registrant, the director shall grant or deny the petition for revocation, as the facts
shall warrant.”

SECTION 5. Section 414-310, Hawaii Revised Statutes, is amended by
amending the definition of ‘‘organizing articles’ to read as follows:

¢““‘Organizing articles’’ means:

(1) For a corporation or nonprofit corporation, the articles of incorporation;

(2) For a general partnershipl[;] or limited liability partnership, [erlimited

ip;] the registration statement; [and]
(3) For a limited partnership, the certificate of limited partnership; and
[63)] (4) For a limited liability company, the articles of organization.”’

SECTION 6. Section 414-311.6, Hawaii Revised Statutes, is amended to
read as follows: '

“[F1§414-311.6[]] Foreign mergers. Filings for mergers between foreign
entities registered in this State shall be subject to section 414-315(d). [Seetion
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SECTION 7. Section 414-315, Hawaii Revised Statutes, is amended by
amending subsection (d) to read as follows:

“(d) Articles of merger shall act as articles of dissolution or an application
for a certificate of withdrawal for the respective domestic or foreign corporation that
is not the surviving entity in the merger; provided that:

(1) If the surviving entity is a foreign entity registered in this State, it shall
file with the department director a certificate evidencing the merger
duly authenticated by the proper officer of the state or country under
the laws of which the foreign entity was organized no later than sixty
days after the merger is effective; or

@ Ifal L Y . . » .
ity o iving] foreign entity
registered in this State does not survive the merger, the surviving entity
shall file with the department director a certificate evidencing the
merger as provided in paragraph (1), together with an application for [a
eertificate-of] withdrawal for each nonsurviving foreign entity, no later
than sixty days after the merger is effective.”

SECTION 8. Section 414-401, Hawaii Revised Statutes, is amended to read
as follows:

¢‘§414-401 Grounds for administrative dissolution. [¢a)] The department
director may commence a proceeding under section 414-402 to administratively
dissolve a corporation if the corporation fails to:

(1) Pay any fees prescribed by law;

(2) File its annual report for a period of two [censeeutive] years; .

(3) Appoint and maintain an agent for service of process as required; or

(4) File a statement of a change in the name or business address of the
agent as required under this chapter.

aa = O O narind o
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SECTION 9. Section 414-402, Hawaii Revised Statutes, is amended to read
as follows:

¢‘§414-402 Procedure for and effect of administrative dissolution. (a) If
the department director determines that one or more grounds exist under section
[414-401(a)] 414-401 for dissolving a corporation, the department director shall give
written notice of the department director’s determination by mailing the notice to the
corporation at its last known address appearing in the records of the department
director.

(b) If the corporation does not correct each ground for dissolution or
demonstrate to the reasonable satisfaction of the department director that each
ground determined by the department director does not exist within sixty days after
the date of mailing of the department director’s written notice, the department
director shall administratively dissolve the corporation by signing a decree of
dissolution that recites the ground for dissolution and its effective date. The decree
shall be filed in the department director’s office.

(c) A corporation administratively dissolved continues its corporate exis-
tence but may not carry on any business except that necessary to wind up and
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liquidate its business and affairs under section 414-385 and notify claimants under
sections 414-386 and 414-387. »

(d) The administrative dissolution of a corporation does not terminate the
authority of its registered agent. :

(e) Parties of interest may petition a court of competent jurisdiction to
appoint a trustee to settle the affairs of any corporation so dissolved. If a trustee is
appointed, the trustee shall pay to the State out of any funds that may come into the
trustee’s hands as trustee, a sum equal to any penalty imposed under section
414-473. If a trustee is not appointed, the last directors of the dissolved corporation
shall be and act as trustees for the creditors and shareholders of the dissolved
corporation with full powers to settle its affairs.

(f) A corporation whose articles of incorporation have expired shall cease to
exist by operation of law.

() If a corporation was dissolved due to the expiration of its period of
duration, the corporation, at any time within two years of such dissolution, may
amend its articles of incorporation to extend its period of duration; provided that if
the name of the corporation, or a name substantially identical is registered or
reserved by another entity, or if such name or a name substantially identical is
registered as a trade name, trademark, or service mark, the extension of corporate
existence shall be allowed only upon the registration of a new name by the
corporation pursuant to part XI of this chapter.”’

SECTION 10. Section 414-404, Hawaii Revised Statutes, is amended by
amending subsections (a) and (b) to read as follows:

*“(a) If the department director denies a corporation’s application for rein-
statement following administrative dissolution, the department director shall mail a
written notice to the corporation or its designated representative that explains the
reason or reasons for denial.

(b) The corporation may appeal the denial of reinstatement to the circuit
court within thirty days after [service-of] the notice of denial is [perfected:] mailed.
The corporation [appeals] may appeal by petitioning the court to set aside the
dissolution and attaching to the petition copies of the department director’s certifi-
cate of dissolution, the corporation’s application for reinstatement, and the depart-
ment director’s notice of denial.”’

SECTION 11. Section 414-422, Hawaii Revised Statutes, is amended to read
as follows:

“[[1§414-422[}] Trustees or receivers for dissolved corporations; ap-
pointment; powers; duties. (a) When any corporation organized and authorized to
issue shares under the laws of this State [shall-be-or-shall- have-been] is dissolved[;]
or [shall-cease—or—shall-have—ceased] ceases to exist, the circuit court, upon
application of any creditor, stockholder, or director of the corporation, or any other
person who shows good cause therefor, and upon a finding that the [application

i i i i 5 ] persons responsible
for settling the unfinished business and winding up the affairs of the corporation
either are not diligently pursuing such obligations, or cannot be found or otherwise
are not available, may either appoint one or more of the directors of the corporation
to be trustees or appoint one or more persons to be receivers of and for the
corporation, to do all acts that are necessary for the final settlement of the unfinished
business of the corporation. The powers of the trustees or receivers shall be effective
for the time period determined by the circuit court.

254



ACT 124

414-473.
£d)] The relief provided in this section shall be in addition to, and shall not
limit or diminish, any remedies otherwise available under the common law or other
state or federal statutes or rules. In the event of a conflict between [the-terms-and
previsions—of] this section and any [sech] common law, statute, or rule on the
subject, the more beneficial provisions favoring the applicant shall prevail.”’

SECTION 12. Section 414-433, Hawaii Revised Statutes, is amended by
amending subsection (b) to read as follows:

““(b) The foreign corporation shall deliver with the completed application a
certificate of good standing or other similar record duly authenticated by the
secretary of state or other official having custody of corporate records in the state or
country under whose law it is incorporated; provided that the certificate shall be
dated not earlier than sixty days prior to the filing of the application. If the certificate
is in a foreign language, a translation attested to under oath by the translator shall
accompany the certificate.”

SECTION 13. Section 414-437, Hawaii Revised Statutes, is amended to read
as follows:

*‘[£1§414-437[]] Registered office and registered agent of foreign corpo-
ration. Each foreign corporation authorized to [[]transact[}] business in this State
must continuously maintain in this State:

(1) A registered office that may be the same as any of its places of

business; and

(2) A registered agent, who may be:

(A) Anindividual who resides in this State and whose business office
is identical with the registered office;

(B) A domestic [eerperation-ornot-for-profit-domestic-corporation]
entity authorized to transact business in this State whose business
office is identical with the registered office; or

(C) A foreign [eorperation-orforeignnet-for-profitcorporation] entity
authorized to transact business [or-conduct-affairs] in this State
whose business office is identical with the registered office.”

SECTION 14. Section 414-440, Hawaii Revised Statutes, is amended to read
as follows:

“‘[£1§414-440[1] Service on foreign corporation. (a) [Theregistered-agent
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b)-A] Service of any notice or process authorized by law that is issued

against any foreign corporation by any court, judicial or administrative officer, or
board, may be made in the manner provided by law upon any registered agent,
officer, or director of the foreign corporation who is found within the jurisdiction of
the court, officer, or board; or if any registered agent, officer, or director cannot be
found, upon the manager or superintendent of the foreign corporation or any person
who is found in charge of the property, business, or office of the foreign corporation
within the jurisdiction.

(b) If no officer, director, manager, superintendent, or other person in charge
of the property, business, or office of the foreign corporation can be found within the
State, and if the foreign corporation has not filed with the department director
pursuant to this chapter the name of a registered agent upon whom legal notice and
process from the courts of the State may be served, and likewise if the person named
is not found within the State, service may be made upon the foreign corporation
[may-be-served] by registered or certified mail, return receipt requested, addressed
to the secretary of the foreign corporation at its principal office shown in its
application for a cert1f1cate of authority or in its most recent annual report [if-the

@) Has had e £ author Kedund on-414-462].
(c) Service [is-perfected-under-subsection—(by] using registered or certified

mail is perfected at the earliest of:
(1) The date the foreign corporation receives the mail;
(2) The date shown on the return receipt, if signed on behalf of the foreign
corporation; or
(3) Five days after its deposit in the United States mail, as evidenced by the

postmark if malled postpald and correctly addressed
(@) [F
| NOthan contamed hereln shall hrmt or affect

the rlght to serve any process, notice, or demand required or permitted by laW to be
served upon a foreign corporation in any other manner permitted by law.”’

SECTION 15. Section 414-451, Hawaii Revised Statutes, is amended by
amending subsection (b) to read as follows:

*‘(b) A foreign corporation authorized to transact business in this State may
apply for a certificate of withdrawal by delivering an application to the department
director for filing. The application shall set forth:

(1) The name of the foreign corporation and the name of the state or

country under whose law it is incorporated;

(2) That it is not transacting business in this State and that it surrenders its
authority to transact business in this State;

(3) That it revokes the authority of its registered agent to accept service on
its behalf and consents that service of process in any action or proceed-
ing based upon any cause of action arising in this State during the time
the corporation was authorized to [conduct-affairs] transact business in
this State may thereafter be made on such corporation by service
thereof on the department director; and

(4) A mailing address to which the department director may mail a copy of
any process served on the department director under paragraph (3).”
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SECTION 16. Section 414-461, Hawaii Revised Statutes, is amended to read
as follows:

‘§414-461 Grounds for revocation. The department director may com-
mence a proceeding under section 414-462 to revoke the certificate of authority of a
foreign corporation authorized to transact business in this State if:
(1) The corporation fails to:
(A) Pay any fees prescribed by law;
(B) File its annual report for a period of two [eonsecutive] years;
(C) Appoint and maintain an agent for service of process as required;
or
(D) File a statement of a change in the name or business address of
the agent as required; or
(2) A misrepresentation has been made of any material matter in any
application, report affidavit, or other record or document submitted by
the corporation.”

SECTION 17. Section 414-462, Hawaii Revised Statutes, is amended by
amendlng subsections (b) through (e) to read as follows:

*“(b) If the foreign corporation does not correct each ground for revocation or
demonstrate to the reasonable satisfaction of the department director that each
ground determined by the department director does not exist within sixty days after
the date of mailing of the department director’s written notice, the department
director may revoke the foreign corporation’s certificate of authority by signing a
certificate of revocation that re01tes the ground or grounds for revocat1on and 1ts
effectlve date [Fhe-de i3 : e :

(c) [1Fhe] Upon revokmg any certlﬁcate of authorlty, the department director

shall issue a certificate of revocation that shall be filed in the department director’s
offlce and the authorlty of a forelgn corporatlon to transact busmess in this State

e)] (d) Revocation of a foreign corporation’s certificate of authority does not
terminate the authority of the registered agent of the corporation.”

SECTION 18. Section 414-472, Hawaii Revised Statutes is amended by
amending subsection (c¢) to read as follows:

““(c) Notwithstanding any [etherprovision] of the provisions of this chapter
to the contrary, annual reports reflecting the period from January 1, 2002, through
December 31, 2002, that would otherwise be required, may be voluntarily filed with
the depaltment director if the annual report complies with the requirements of this
section.’
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SECTION 19. Section 414D-3, Hawaii Revised Statutes, is amended as
follows:
1. By amending subsection (f) to read:
‘(f) The document must be certified and executed:
(1) By the presiding officer of the board of directors of a domestic or
foreign corporation, by its president, or by another of its officers;
(2) If directors have not been selected or the corporation has not been
formed, by an incorporator; or
(3) If the corporation is in the hands of a receiver, trustee, or other court-
appointed fiduciary, by that fiduciary.”’
2. By amending subsection (i) to read:
“‘(i) The document [must] shall be delivered to the office of the department
director for filing and [smust] shall be accompanied by [
i i j ;] the correct filing fee[;]
and any [license-fee-or] penalty payment required [by] under this chapter [er-other
law]"’

SECTION 20. Section 414D-5, Hawaii Revised Statutes, is amended to read
as follows:

“[F1§414D-5[}] Filing, service, and copying fees. (a) The following fees

shall be paid to the department director upon the filing of corporate documents:

(1) Articles of incorporation, $50;

(2) Articles of amendment, $20;

(3) Restated articles of incorporation, $20;

(4) Articles of merger [or-consolidation], $100;

(5) Articles of conversion, $200;

(6) Articles of dissolution, $20;

(7) Annual report of nonprofit domestic or foreign corporation, $5;

(8) Any other statement, report, certificate, application, or other corporate
document, except an annual report, of a nonprofit domestic or foreign
corporation, $20;

(9) Application for a certificate of authority, $50;

(10) Application for a certificate of withdrawal, $20;

(11) Reservation of corporate name, $20;

(12) Transfer of reservation of corporate name, $20;

(13) Good standing certificate, $25;

(14) Special handling fee for review of corporation documents, excluding
articles of merger or [conselidation;] conversion, $50;

(15) Special handling fee for review of articles of conversion[;] or merger,
[er-conseolidation;] $150;

(16) Special handling fee for certificates issued by the department, $25 per
certificate;

(17) Special handling fee for certification of documents, $25; and

(18) Agent’s statement of change of registered office, $20 for each affected
domestic corporation or foreign corporation; provided that if more than
two hundred simultaneous filings are made, the fee shall be reduced to
$1 for each affected domestic corporation or foreign corporation.

(b) All special handling fees shall be credited to the compliance resolution

fund established under section 26-9(0).
(c) The department director shall adjust the fees assessed under this section,
as necessary from time to time, through rules adopted pursuant to chapter 91.”
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SECTION 21. Section 414D-6, Hawaii Revised Statutes, is amended to read
as follows:

““[f1§414D-6[]] Effective time and date of document. (a) Except as
otherwise provided in subsection (b)[;] and section 414D-7(c), a document is
effective:

(1) At the time of filing on the date it is filed, as evidenced by the

department director’s endorsement on the original document; or

(2) Atthe time specified in the document as its effective time on the date it

is filed.

(b) [A-decument] Articles of dissolution, articles of conversion, and articles
of merger may specify a delayed effective time and date, and if it does so the
document becomes effective at the time and date specified. If a delayed effective
date but no time is specified, the document is effective at the close of business on
that date. A delayed effective date for a document may not be later than the
[ninetieth] thirtieth day after the date filed.”

SECTION 22. Section 414D-8, Hawaii Revised Statutes, is amended by
amending subsection (c) to read as follows:

““(c) If the department director refuses to file a document, the department
director shall return it to the domestic or foreign corporation[;] or its designated
representative, together with a brief, written explanation of the reason or reasons for
the refusal.”’

SECTION 23. Section 414D-11, Hawaii Revised Statutes, is amended to
read as follows:

“[£1§414D-11]

Certificates and certified copies to be received in evidence. All certificates issued
by the department director pursuant to this chapter, and all copies of documents filed
in the department director’s office pursuant to this chapter when certified by the
department director, shall be taken and received in all courts, public offices, and

official bodies as prima facie evidence of the facts stated therein. A certificate issued

259



ACT 124

by the department director under the seal of the department of commerce and

consumer affairs as to the existence or nonexistence of the facts relating to corpora-

tions, shall be taken and received in all courts, public offices, and official bodies as

prima facie evidence of the existence or nonexistence of the facts stated therein.”

SECTION 24. Section 414D-32, Hawaii Revised Statutes, is amended to
read as follows:

“§414D-32 Articles of incorporation. (a) The articles of incorporation shall

set forth:
¢))

@)
©))

4
&)

A corporate name for the corporation that satisfies the requirements of
section 414D-61;

The mailing address of the corporation’s initial principal office, the
street address of the corporation’s initial registered office, and the name
of its initial registered agent at its initial registered office;

The name and address of each incorporator;

Whether or not the corporation will have members; and

Provisions not inconsistent with law regarding the distribution of assets
on dissolution. )

(b) The articles of incorporation may set forth:

)

2)
&)

“
&)

The purpose or purposes for which the corporation is organized, which
may be, either alone or in combination with other purposes, the
transaction of any lawful activity;

‘The names and addresses of the individuals who are to serve as the

initial directors;

Provisions not inconsistent with law regarding:

(A) Managing and regulating the affairs of the corporation;

(B) Defining, limiting, and regulating the powers of the corporation,
its board of directors, and members (or any class of members),
including but not limited to the power to merge with another
corporation, convert to another type of entity, sell all or substan-
tially all of the corporation’s assets, or dissolve the corporation;
and

(C) The characteristics, qualifications, rights, limitations, and obliga-
tions attaching to each or any class of members;

Any provision that under this chapter is required or permitted to be set

forth in the bylaws;

Provisions eliminating or limiting the personal liability of a director to

the corporation or members of the corporation for monetary damages

for breach of the director’s duties to the corporation and its members;
provided that such a provision may not eliminate or limit the liability of

a director:

(A) For any breach of the director’s duty of loyalty to the corporation
or its members;

(B) For acts or omissions not in good faith or which involve inten-
tional misconduct or a knowing violation of law;

(C) For any transaction from which a director derived an improper
personal economic benefit; or

(D) Under sections 414D-150 to 414D-152.

(c) None of the provisions specified in this section shall eliminate or limit the
liability of a director for any act or omission occurring prior to the date when the
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€e}] (d) The articles of i 1ncorporat10n need not set forth any of the corporate
powers enumerated in this chapter.”’

SECTION 25. Section 414D-33, Hawaii Revised Statutes, is amended by
amending subsection (a) to read as follows:

“(a) [Uﬁess—a—delayed—effeeﬁ*;e—éate—rs—speeiﬁed—the—eemefate] A corpora-
tion’s existence begins when the articles of incorporation are filed with the depart-
ment director.’’

SECTION 26. Section 414D-61, Hawaii Revised Statutes, is amended as
follows:

1 By amending subsections (a) to (c) to read:

“a) A corporate name [may| shall not contain language stating or implying
that the corporation is organized for a purpose other than that permitted by section
414D-51 and its articles of incorporation.

) Except as authonzed by subsectlons (©) and (d) a corporate name [must]
shall not be [¢i ; h m:] the
same as or substannally 1dent1ca1 to:

(1) The name of any entity registered or authorized to transact business [or
econduectaffairs] under the laws of this State;

(2) A corporate name reserved or registered under section 414D-62[;
414D-63;] or 414-51, the exclusive right to which is reserved at the
time in this State;

(3) 'The fictitious name of a foreign business or nonprofit corporation
authorized to transact business in this State because its real name is
unavailable; or

(4) Any trade name, trademark, or service mark registered in this State.

(c) A corporation may apply to the department director for authorization to
use a name that [is-net-distinguishable] based upon the department director’s records
[from] is substantially identical to one or more of the names described in subsection
(b). The department director shall authorize the use of the name applied for if:

(1) The other entity or holder of a reserved or registered name consents to
the use in writing, and one or more words are added to make the name
distinguishable upon the records of the department director from the

- name of the applying corporation; or

(2) The applicant delivers to the department director a certified copy of a
final judgment of a court of competent jurisdiction establishing the
applicant’s right to use the name applied for in this State.”’

2. By amending subsection (e) to read:

““(e) This chapter [dees] shall not control the use of fictitious names.’’

SECTION 27. Section 414D-71, Hawaii Revised Statutes, is amended to
read as follows:

¢§414D-71 Registered office and registered agent. Each corporation shall
continuously maintain in this State:
(1) A registered office that may be the same as any of its places of
business; and
2) A reglstered agent, who may be:
(A) Anindividual who resides in this State and whose business office
is identical with the registered office;
(B) A domestic entity authorized to transact business in this State
whose business office is identical with the registered office; or
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(C) A foreign entity authorized to transact business in this State
whose business office is identical with the registered office.”’

SECTION 28. Section 414D-74, Hawaii Revised Statutes, is amended to
read as follows:

“[{]§414D 74[]]1 Serv1ce on corporatlon. (a) [A—em?em&eifs—regtstefed

e erve -] Serv1ce of any notlce
or process authonzed by law that is 1ssued against anv domestlc or foreign corpora-
tion by any court, judicial or administrative officer, or board, may be made in the
manner provided by law upon any registered agent, officer, or director of the
corporation who is found within the jurisdiction of the court, officer, or board; or if
any registered agent, officer, or director cannot be found, upon the manager or
superintendent of the corporation or any person who is found in charge of the

property, business, or offlce of the corporauon w1thln the 1unsdlct10n

no ofﬁcer dlrector manager, supenntendent or other person in charge of the
property, business, or office of the corporation can be found within the State, and if
the corporation has not filed with the department director pursuant to this chapter the
name of a registered agent upon whom legal notice and process from the courts of
the State may be served, and the person named is not found within the State, service
may be made upon the corporation by registered or certified mail, return receipt
requested, addressed to the corporation at its principal office shown in its application
for a certificate of authority or its most recent annual report.
(c) Service [shall-be] by using registered or certified mail is perfected [ander
this-subsection-on] at the earliest of:
(1) The date the corporation receives the [netiee-via] mail [serviee];
(2) The date shown on the return receipt, if signed on behalf of the
corporation; or
(3) Five days after its deposit in the United States mail, as evidenced by the
postmark, if mailed postpaid and correctly addressed [with-pestage

[

(d) Nothing contained herein shall limit or affect the right to serve any
process, notice, or demand required or permitted by law to be served upon a
corporation in any other manner permitted by law.”’

SECTION 29. Section 414D-184, Hawaii Revised Statutes, is amended by

amending subsection (k) to read as follows:

“‘(k) The amended and restated articles of 1ncorporat10n shall be delivered to

the director for filing together with a statement setting forth:

(1) Whether the restatement contains an amendment to the articles re-
quiring [sharehelder] member approval and, if it'does not, that the
board of directors adopted the restatement; or

(2) If the restatement contains an amendment to the articles requiring
[shareholder] member approval, the information required by section
414D-183. The department director may certify the amended and
restated articles of incorporation as the articles of incorporation cur-
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rently in effect, without including the information required to be filed
by subsection (j)(2) and (3).”

SECTION 30. Section 414D-201.5, Hawaii Revised Statutes, is amended to
read as follows:

“[{]§414D-201 5{1] Foreign mergers. Filings for mergers between foreign
entities reglstered in thlS State shall be sub]ect to sectlon 414D 203(d) [See&eﬂ

during theperiod July_1 2001 to Tune 30. 2003.]"

SECTION 31. Section 414D-203, Hawaii Revised Statutes, is amended as

follows:

1. By amending subsection (a) to read:

“‘(a) After a plan of merger is approved by the board of directors and, if
required by section 414D-202, by the members and any other persons, the surviving
or acquiring corporation shall deliver to the department director articles of merger
setting forth:

(1) The [plan-ofsmerger;] name and jurisdiction of incorporation of each of
the corporations that are parties to_the merger, and the name and
jurisdiction of incorporation of the surviving corporation;

(2) [¥] A statement that the plan of merger has been approved by the board
of directors of each corporation involved in the merger and if required
by section 414D-202, by the members; provided that if approval of
members was not required, a statement to that effect and a statement
that the plan was approved by a sufficient vote of the board of directors;

(3) If approval by members was required:

(A) The designation, number of memberships outstanding, number of
votes entitled to be cast by each class entitled to vote separately
on the plan, and number of votes of each class indisputably
voting on the plan; and

(B)  The total number of votes cast for and against the plan by each
class entitled to vote separately on the plan or the total number of
undisputed votes cast for the plan by each class and a statement
that the number cast for the plan by each class was sufficient for
approval by that class;

(4) If approval of the plan by some person or persons other than the
members or the board is required pursuant to section 414D-202, a
statement that the approval was obtained;

(5) If a merger, a statement indicating any changes in the organizing
articles of the surviving entity to be given effect by the merger;
provided that if no changes are made, a statement that the organizing
articles of the surviving entity shall not be amended pursuant to the
merger; and

(6) A statement that includes:

(A) An agreement that the surviving entity may be served with
process in this State in any action or proceeding for the enforce-
ment of any liability or obligation of any entity previously subject
to suit in this State which is to merge;

(B) Anirrevocable appointment of a resident of this State as its agent
to accept service of process in any such proceeding, that includes
the resident’s street address in this State; and
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(C) An agreement for the enforcement, as provided in this chapter, of
the right of any dissenting: member, shareholder, or partner to
receive payment for their interest against the surviving entity.”’

2. By amending subsection (d) to read:

*“(d) Articles of merger shall act as articles of dissolution or an application
for a certificate of withdrawal for the respective domestic or foreign corporation that
is not the surviving entity in the merger; provided that:

(1) If the surviving entity is a foreign entity registered in this State, it shall
file with the department director a certificate evidencing the merger
duly authenticated by the proper officer of the state or country under
the laws of which the entity was organized no later than sixty days after
the merger is effective; or

2 K[ Vi i

and-the-surviving entity-is-not registeredn-thi o onsurviving]
a foreign entity registered in this State does not survive the merger, the
surviving entity [or—entities] shall file with the department director a
certificate [ef] evidencing the merger as provided in subparagraph (1),
together with an application for withdrawal for each nonsurviving
foreign entity, no later than sixty days after the merger is effective.”

SECTION 32. Section 414D-248, Hawaii Revised Statutes, is amended to
read as follows:

€¢§414D-248 Grounds for administrative dissolution. The department di-
rector may commence a proceeding under section 414D-249 to administratively
dissolve a corporation if the corporation fails to:

(1) Pay any fees prescribed by law;

(2) File its annual report for a period of two [eenseeutive] years;

(3) Appoint and maintain an agent for service of process as required; or

(4) File a statement of a change in the name or business address of the

agent as required under this chapter.”

SECTION 33. Section 414D-249, Hawaii Revised Statutes, is amended to
read as follows:

“[[]§414D-249(]] Procedure for and effect of administrative dissolution.
(a) Upon determining that one or more grounds exist under section 414D-248 for
dissolving a corporation, the department director shall give the corporation written
notice of the department director’s determination by mailing the notice to the
corporation at its last known address appearing in the records of the department
director.

(b) If the corporation does not correct each ground for dissolution or
demonstrate to the reasonable satisfaction of the department director that each
ground determined by the department director does not exist within sixty days after
the date of mailing of the department director’s written notice, the department
director may administratively dissolve the corporation by signing a decree of
dissolution that recites the ground or grounds for dissolution and its effective date.
The decree shall be filed in the department director’s office.

(c) A corporation administratively dissolved continues its corporate exis-
tence but may not carry on any activities except those necessary to wind up and
liquidate its affairs under section 414D-245 and notify its claimants under sections
414D-246 and 414D-247.

(d) The administrative dissolution of a corporation does not terminate the
_ authority of its registered agent.
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(e) Parties of interest may petition a court of competent jurisdiction to
appoint a trustee to settle the affairs of any corporation so dissolved. If a trustee is
not appointed by a court of competent jurisdiction, the last directors of the dissolved
corporation shall be and act as trustees for the creditors and shareholders of the
dissolved corporation with full powers to settle its affairs.

[¢e)] (f) A corporation whose articles of incorporation have expired shall
cease to exist by operation of law.

(g) If a corporation was dissolved due to the expiration of its period of
duration, the corporation, at any time within two years of such dissolution, may
amend its articles of incorporation to extend its period of duration; provided that if
the name of the corporation, or a name substantially identical is registered or
reserved by another entity, or if such name or a name substantially identical is
registered as a trade name, trademark, or service mark, the extension of corporate
existence shall be allowed only upon the registration of a new name by the
corporation pursuant to part XI of this chapter.”’

SECTION 34. Section 414D-251, Hawaii Revised Statutes, is amended by
amending subsections (a) and (b) to read as follows:

‘‘(a) The department director, upon denying a corporation’s application for
reinstatement following administrative dissolution, shall mail [ i
section414D-74] a written notice to the corporation or its designated representative
that explains the reason or reasons for denial.

(b) The corporation may appeal the denial of reinstatement to the circuit
court within thirty days after [serviee-of] the notice of denial is [perfeeted:] mailed.
The corporation shall appeal by petitioning the court to set aside the dissolution and
attaching to the petition copies of the department director’s certificate of dissolution,
the corporation’s application for reinstatement, and the department director’s notice
of denial.”’

SECTION 35. Section 414D-273, Hawaii Revised Statutes, is amended to
read as follows:

¢‘§414D-273 Application for certificate of authority. (a) A foreign corpo-
ration may apply for a certificate of authority to transact business in this State by
delivering an application to the department director for filing. The application shall
set forth:

(1) The name of the foreign corporation or, if its name is unavailable for
use in this State, a corporate name that satisfies the requirements of
section 414D-276;

(2) The name of the state or country under whose law it is incorporated;

(3) The date of incorporation and period of duration;

(4) The mailing address of the corporation’s [initial] principal office, the
street address of its initial registered office in this State, and the name
of its initial registered agent at its initial registered office;

(5) The names and usual business or home addresses of its current directors
and officers; and

(6) Whether the foreign corporation has members.

(b) The foreign corporation shall deliver with the completed application a
certificate of good standing [(Jor [a-decumentof similarimport)] other similar
record duly authenticated by the secretary of state or other official having custody of
corporate records in the state or country under whose law it is incorporated; provided
that the certificate shall be dated not earlier than sixty days prior to the filing of the
application. If the certificate is in a foreign language, a translation attested to under
oath by the translator shall accompany the certificate.”’
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SECTION 36. Section 414D-274, Hawaii Revised Statutes, is amended to
read as follows:

“[{]§414D 274[}Amended—eert}ﬁeateef—autheﬂty—€a91§—fefetg&eefpefa—

Change of name bv forelgn corporatlon. (a) Whenever the name of a forelgn
corporation that is authorized to transact business in this State is changed by an
amendment to its articles of incorporation, the foreign corporation, within sixty days
after the amendment becomes effective, shall deliver to the department director a
certificate evidencing the name change that is duly authenticated by the proper
officer of the state or country under the laws of which it is incorporated. If the
certificate is in a foreign language, a translation attested to under oath by the
translator shall accompany the certificate.

(b) Whenever a foreign corporation that is authorized to transact business in
this State changes its name to one that is substantially identical to the name of any
business entity or trade name registered in this State, the foreign corporation shall
not thereafter transact any business in this State until it has changed its name to a
name that is available to it under the laws of this State or has otherwise complied
with this chapter.

(c) If a foreign corporation is unable to change its name to a name that is
available to it under the laws of this State, it may deliver to the department director a
copy of a certificate of registration of a different name as a trade name and thereafter
shall become authorized to transact business in the State under that name.”’

SECTION 37. Section 414D-277, Hawaii Revised Statutes, is amended to
read as follows:

€¢§414D-277 Registered office and registered agent of foreign corpora-
tion. Each foreign corporation authorized to transact business in this State shall
continuously maintain in this State:
a1 A reglstered office [with] that may be the same [address] as [that-efits
-] any of its places of business; and
(2) A registered agent, who may be:

(A) An individual who resides in this State and whose business office
is identical with the registered office;

(B) A domestic [business-er-nonprofit-corporation] entity authorized
to transact business in this State whose office is identical with the
registered office; or

(C) A foreign entity authorized to transact business in this State
whose business office is identical with the registered office.”

SECTION 38. Section 414D-280, Hawaii Revised Statutes, is amended to
read as follows:

“[{] §414D-280[}] Serv1ce on forelgn corporatlon. (a) [thefeg}s{efeekagerﬁ
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€b)y-A] Service of any notice or process authorized by law that is issued
against any foreign corporation by any court, judicial or administrative officer, or
board may be made in the manner provided by law upon any registered agent,
officer, or director of the foreign corporation who is found within the jurisdiction of
the court, officer, or board; or if any registered agent, officer, or director cannot be
found, upon the manager or superintendent of the foreign corporation or any person
who is found in charge of the property, business, or office of the foreign corporation
within the jurisdiction.

(b) If no officer, director, manager, superintendent, or other person in charge
of the property, business, or office of the foreign corporation can be found within the
State, and if the foreign corporation has not filed with the department director
pursuant to this chapter the name of a registered agent upon whom legal notice and
process from the courts of the State may be served, and likewise if the person named
is not found within the State, service may be made upon the foreign corporation
[may-be-served] by registered or certified mail, return receipt requested, addressed to
the secretary of the foreign corporation at its principal office shown in its application
for a certificate of authority or in its most recent annual report filed under section

414D-308 [f#me—fefe%ﬂ—eeﬂaefa&eﬂ—
&

dihgenee—be—sefved—
414DB-282+er
3) Has-had-itscertificate-of authority revoked-under secion414D-283].
(c) Service [is-perfected-under-subsection(b)] using registered or certified
mail is perfected at the earliest of:
(1) The date the foreign corporation receives the mail;
(2) The date shown on the return receipt, if signed on behalf of the foreign
corporation; or
(3) Five days after its deposit in the United States mail, as evidenced by the
postmark, if mailed postpaid and correctly addressed.

(d [

-] Nothing contamed herein shall
limit or affect the right to serve any process, notice, or demand required or permitted
by law to be served upon a foreign corporation in any other manner permitted by
law.”’

SECTION 39. Section 414D-283, Hawaii Revised Statutes, is amended to
read as follows:

¢¢§414D-283 Grounds for revocation of certificate of authority. [(a}] The
department director may commence a proceeding under section 414D-284 to revoke
the certificate of authority of a foreign corporation authorized to transact business in
this State if:
(1) The corporation fails to:
(A) Pay any fees prescribed by law;
(B) File its annual report for a period of two [censecutive] years;
(C) Appoint and maintain an agent for service of process as required;
or
(D) File a statement of a change in the name or business address of
the agent as required; or
(2) A misrepresentation has been made of any material matter in any
application, report, affidavit, or other record or document submitted by
the corporation.
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SECTION 40. Section 414D-284, Hawaii Revised Statutes, is amended to
read as follows:

*‘[[1§414D-284[]] Procedure and effect of revocation. (a) The department
director upon determining that one or more grounds exist under section 414D-283
for revocation of a certificate of authority shall give written notice of the department
director’s determination by mailing the notice to the foreign corporation at its last
known address appeanng in the records of the department d1rector

(e)] (b) If the foreign corporation does not correct each ground for revocation
or demonstrate to the reasonable satisfaction of the department director that each
ground for revocation determined by the department director does not exist within
sixty days after the date of mailing of the department director’s written notice, the
department director may revoke the foreign corporation’s certificate of authority by
signing a certificate of revocation that recites the ground or grounds for revocation
and 1ts effect1ve date [

(d)—”Phe] (c) Upon revokmg any cert1ﬁcate of authonty, the department
director shall issue a certificate of revocation that shall be filed in the department
director’s office, and the authority of [] the foreign corporation to transact bus1ness
1n this State shall mmedlately cease [

[€8] (d) Revocation of a foreign corporation’s certificate of anthority does
not terminate the authority of the registered agent of the corporation.”

'SECTION 41. Section 414D-308, Hawaii Revised Statutes, is amended by
amending subsection (c) to read as follows:

“‘(c) Notwithstanding any [etherprovision] of the provisions of this chapter
to the contrary, annual reports reflecting the period from January 1, 2002, through
December 31, 2002, that would otherwise be required, may be voluntarily filed with
the department director if the annual report complies with the requirements of this
section.”’
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SECTION 42. Section 415A-22, Hawaii Revised Statutes, is amended by
amending subsection (c) to read as follows:

*‘(c) Notwithstanding any [fether]provision] of the provisions of this chapter
to the contrary, annual reports reflecting the period from January 1, 2002, through
December 31, 2002, that would otherwise be required[;] may be voluntarily filed
with the department director if the annual report complies with the requirements of
this section.””

SECTION 43. Section 421-4, Hawaii Revised Statutes, is amended to read as
follows:

$¢§421-4 Articles of incorporation. (a) Articles of incorporation shall be
certified and executed by each of the incorporators, if natural persons, and by the
president and secretary of [asseeiations] the association and shall contain the
following [

(1) The narne of the association;

(2) The [p}aee—ef—ﬁs—pfmelpal—efﬁee—w%ﬁeh—sh&ﬂ—be—kﬁhe%mte;] hng
address of the association’s principal office, the street address of the
association’s initial registered office, and the name of its initial regis-
tered agent at its initial registered office;

(3) The purposes and powers of the association;

(4) The proposed duration of the association;

(5) The names and addresses of persons who are to act as the initial
directors and officers of the association;

(6) The names and addresses of the incorporators, and if organized with
capital stock, a statement of the number of shares subscribed by each,
which shall not be less than one, and the class of shares for which each
subscribed;

(7) Whether organized with or without capital stock, and if organized with
capital stock the total authorized number of shares and the par value of
each share, if any; and if more than one class of stock is authorized, a
description of the classes of shares, the number of shares in each class,
the relative rights, preferences, and restrictions granted to or imposed
upon the shares of each class, and the dividends to which each class
shall be entitled; and

(8) If organized without capital stock, whether the property rights and
interest of each member are equal or unequal, and if unequal, the rule
by which the rights and interests shall be determined.

(b) The articles may also contain any other provisions[;] consistent with law
for regulating the association’s business or the conduct of its affairs, the establish-
ment of voting districts, the election of delegates to represent the districts[;] and the
members residing therein, for voting by proxy, and the issuance, retirement, and
transfer of membership and stock.”

SECTION 44. Section 421-22, Hawaii Revised Statutes, is amended by
amending subsection (c) to read as follows:

*‘(c) Notwithstanding any [etherprovision] of the provisions of this chapter
to the contrary, annual reports reflecting the period from January 1, 2002, through
December 31, 2002, that would otherwise be required, may be voluntarily filed with
the department director if the annual report complies with the requirements of this
section.”’

SECTION 45. Section 421C-11, Hawaii Revised Statutes, is amended to
read as follows:
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“‘[F1§421C-11[}] Forms. The department of commerce and consumer affairs
shaH—pfepafe] mav prescnbe and furnlsh on request forms for [asseelaﬁeﬂ—afﬂeles

] documents requ1red or perrmtted to be filed by thls
chapter. The director of commerce and consumer affairs may require that the use of
these forms be mandatory.’’

SECTION 46. Section 421C-11.5, Hawaii Revised Statutes, is amended by
amending subsection (a) to read as follows:

““(a) Articles shall be certified and executed by each of the incorporators, if
natural persons, and by the president and secretary of [asseeiations;] the association
before any officer authorized to take acknowledgments, and shall contain the
following [particulars]:

(1) The name of the association which shall contain the term ‘‘coopera-

tive’’ or some abbreviation thereof notwithstanding section 421-5;

(2) The [street] mailing address and zip code of its principal office, which
shall be in the State[:], the street address of the association’s initial
registered office, and the name of its initial registered agent at its initial
registered office; ,

(3) The purposes and powers of the association;

(4) The duration of the association;

(5) The number, names, and titles[;-andresidence-addresses] of the initial
officers and directors, or similar officers;

(6) The names and addresses of the incorporators, and if organized with
stock, a statement of the number of shares subscribed by each, which
shall not be less than one, and the class of shares for which each
subscribed;

(7) If organized with stock, the total authorized number of shares and the
par value of each share, if any; and if more than one class of stock is
authorized, a description of the classes of shares, the number of shares
in each class, the relative rights, preferences, and restrictions granted to
or imposed upon the shares of each class, and the interest-dividends to
which each class shall be entitled; and

(8) If organized without stock, whether the property rights and interest of
each member are equal or unequal, and if unequal, the rule by which the
rights and interest shall be determined.”’

SECTION 47. Section 425-1, Hawaii Revised Statutes is amended by
amending subsection (c) to read as follows:

“(c) Notwithstanding any [etherprovision] of the provisions of this chapter
to the contrary, annual statements reflecting the period from January 1, 2002,
through December 31, 2002, that would otherwise be required, may be voluntarily
filed with the department director if the annual statement complies with the require-
ments of this section.”’ »

SECTION 48. Section 425-1.5, Hawaii Revised Statutes, is amended to read
as follows:

“‘[F18425-1.5[3] Filing in office of the director[:]; effective time and date.
(a) A certified and executed partnership registration statement, any other statement
or certification, or any judicial decree of dissolution or cancellation, a registration
statement for a foreign general partnership, or any other statement or certification
relating thereto, shall be delivered to the director for filing. Unless the director finds
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that any statement or certificate does not conform to law, upon receipt of all filing
fees required by law, the director shall:

(1) Stamp the word “‘Filed”’ and the date of delivery thereof; and

(2) File the document in the director’s office.

(b) Upon the filing of a partnership dissolution statement or judicial decree of
dissolution in the office of the director, the domestic general partnership shall be
dissolved as set forth therein, and upon the effective date of a certificate of
withdrawal or a judicial decree thereof, the foreign general partnership shall be
withdrawn.

(c) Articles of conversion and articles of merger may specify a delayed
effective time and date, and if so, the document becomes effective at the time and
date specified. If a delayed effective date but no time is specified, the document
is effective at the close of business on that date. A delayed effective date for a
document may not be later than the thirtieth day after the date the document is
filed.”’

SECTION 49. Section 425-9, Hawaii Revised Statutes, is amended to read as
follows:

¢‘§425-9 Statement of dissolution. Whenever a domestic general partner-
ship is dissolved, and the business is not continued, a statement thereof showing the
cause of dissolution shall be filed in the office of the director of commerce and
consumer affairs within thirty days after the dissolution. The statement shall be
certified by [ i i i i

] at least one partner who shall certify that the
dissolution was approved by all of the partners.”’

SECTION 50. Section 425-14, Hawaii Revised Statutes, is amended to read
as follows:

“§425-14 Cancellation of registration. (a) The director may commence
a proceeding to cancel the registration of a general partnership if the partnership
fails to:

(1) Pay any fees prescribed by law;

(2) File its annual statement for a period of two [consecutive] years;

(3) Appoint and maintain an agent for service of process as required; or

(4) File a statement of a change in the name or business address of the

agent as required under this chapter.
The cancellation of such registration or certificate shall not relieve the partners of
liability for the penalties for the failure to file any statement or certificates required
by this part.

(b) Within two years after the involuntary cancellation of a general partner-
ship under this section, the registration statement of the general partnership may be
reinstated by the director upon written application executed by any partner of the
general partnership [settingforth-such-information-as-the-director mayrequire.-an

5 ili ]. The application shall:
Recite the name of the general partnership and the effective date of its
involuntary cancellation;

Contain all statements due and unfiled;

Contain the payment of all delinquent fees and penalties; and
Contain a certificate from the department of taxation reciting that all
taxes owed by the general partnership have been paid.

BRE E
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(c) Within the applicable reinstatement period, should the name of the
general partnership, or a name substantially identical thereto be registered or
reserved by another corporation, partnership, limited partnership, limited liability
company, or limited liability partnership, or should such name or a name substan-
tially identical thereto be registered as a trade name, trademark, or service mark, then
reinstatement shall be allowed only upon the registration of a new name by the
involuntarily canceled general partnership pursuant to the amendment provisions of
this chapter.

(d) When the reinstatement is effective, it relates back to and takes effect as
of the effective date of the involuntary cancellation and the general partnership may
resume its business as if the involuntary cancellation had never occurred.”’

SECTION 51. Section 425-21, Hawaii Revised Statutes, is amended to read
as follows:

“‘[F18425-21[]] Service on partnership. (a) Service of any notice or process
authorized by law [en] that is issued against any domestic or foreign partnership[;
;] by any court, judicial or administrative officer, or
board[;] may be made in the manner provided by law upon any registered agent or
partner of the partnership who is found within the jurisdiction of the court, officer, or
board; or if a registered agent or partner cannot be found, upon any person who is
found in charge of the property, business, or office of the partnership within the
jurisdiction of the court, officer, or board.

(b) If no partner or other person in charge of the property, business, or office
of the partnership can be found within the State, and [in-ease] if the partnership has
not filed with the director of commerce and consumer affairs pursuant to this chapter
the name of a registered agent upon whom legal notice and process from the courts
of the State may be served, and the person named is not found within the State,
service may be made upon the partnership by registered or certified mail, return
receipt requested, addressed to the partnership at its principal office(-] shown in its
application for a certificate of authority or in its most recent annual report.

(c) Service by registered or certified mail [shall-be] is perfected at the earli-
est of:

(1) The date the partnership receives the mail;

(2) The date shown on the return receipt, if signed on behalf of the

partnership; or

(3) Five days after its deposit in the United States mail, as evidenced by the -

postmark, if mailed postpaid and correctly addressed.

[€e)] (d) Nothing contained herein shall limit or affect the right to serve any
process, notice, or demand required or permitted by law to be served upon a
partnership in any other manner permitted by law.”’

SECTION 52. Section 425-154, Hawaii Revised Statutes, is amended to read
as follows: ‘

€¢§425-154 [Correcting,amending] Amending and restating, amending,
and restatmg the statement of quahficatlon, voluntary cancellatlon [éa)—If—aﬂy
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()] (a) A statement of qualification may be amended and restated at any time
for any proper purpose determined by the partners. The amended and restated
statement of qualification shall set forth:

(1) All of the operative provisions of the statement of qualification as

previously amended; and

(2) A statement that the amended and restated statement of qualification

supersedes the original statement of qualification and all amendments
thereto.
The amended and restated statement of qualification shall be delivered to the
director for filing. The director may certify the amended and restated statement of
qualification as the statement of qualification currently in effect, without including
the information required to be filed by paragraph (2).

[(e)] (b) A statement of qualification shall be amended by delivering a
statement of amendment of limited liability partnership to the director for filing. The
statement of amendment shall set forth:

(1) The name of the limited liability partnership;

(2) The date on which the limited liability partnership’s statement of

qualification was filed; and

(3) The amendment to the statement of qualification.

[€h] (c) A restated statement of qualification may be executed and filed in
the same manner as a statement of amendment. The restated statement of qualifica-
tion shall set forth all of the operative provisions of the statement of qualification as
previously amended, together with a statement that the restated statement of qualifi-
cation correctly sets forth without change the corresponding provisions of the
statement of qualification as previously amended, and that the restated statement of
qualification supersedes the original statement of qualification and all amendments
thereto. The director may certify the restated statement of qualification currently in
effect, without including the information required to be set forth in the restatement
by this subsection.

[¢e)] (d) An amended, restated, or amended and restated statement of qualifi-
cation shall be effective when filed. '

[€D)] (e) A limited liability partnership validly created under this chapter may
voluntarily cancel its limited liability status [ia] with an amendment to a statement of
qualification.”

SECTION 53. Section 425-156, Hawaii Revised Statutes, is amended by
amending subsection (a) to read as follows:

‘“(a) Before transacting business in this State, a foreign limited liability
partnership shall register pursuant to part I of this chapter, file a statement of foreign
qualification with the director, and submit a certificate of good standing [frem] or
other similar record duly authenticated by the secretary of state or other official
having custody of limited liability partnership records in the state [in—which—the

i ] or_country under whose law it was formed; provided that the
certificate shall be dated not earlier than sixty days prior to the filing of the
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application. If the certificate is in a foreign language, a translation attested to under
oath by the translator shall accompany the certificate.”

SECTION 54. Section 425-159, Hawaii Revised Statutes, is amended by
amending its title and subsection (a) to read as follows:

¢§425-159 [Correcting,-amending;] Amending, restating, and amending
and restating the statement of foreign qualification; voluntary cancellation. (a)
A foreign limited liability partnership shall [eerreet;] amend, restate, and amend and
restate the statement of qualification in the same manner prescribed for domestic
limited liability partnerships in-section 425-154.”’

SECTION 55. Section 425-163, Hawaii Revised Statutes, is amended by
amending subsection (c) to read as follows:

“‘(c) Notwithstanding any [ether-provisien] of the provisions of this chapter
to the contrary, annual reports reflecting the period from January 1, 2002, through
December 31, 2002, that would otherwise be required, may be voluntarily filed with
the department director if the annual report complies with the requirements of this
section.”’

SECTION 56. Section 425-164, Hawaii Revised Statutes, is amended by
amending subsections (a) through (c) to read as follows:

“‘(a) The director may revoke the statement of qualification of a limited
liability partnership or statement of foreign qualification of a foreign limited liability

_ partnership if:
(1) The partnership fails to:

(A) Pay any fees prescribed by law;

(B) File its annual report for a period of two [eensecutive] years;

(C) Appoint and maintain an agent for service of process as required;
or

(D) File a statement of a change in the name or business address of
the agent as required; or.

(2) A misrepresentation has been made of any material matter in any
application, report, affidavit, or other record or document submitted by
the partnership. :

The director shall provide the partnership at least sixty days’ written notice of intent
to revoke the statement. The notice shall be mailed to the partnership at its last
known address appearing in the records of the director. The notice shall specify the
annual report that has not been filed or the fee that has not been paid, and the
effective date of the revocation. The revocation shall not be effective if the specified
annual report is filed and the specified fee is paid before the effective date of the
revocation. .

(b) Revocation under subsection (a) shall only affect a partnership’s status as
a limited liability partnership or foreign limited liability partnership, and shall not be
deemed an event of dissolution of the partnership. '

(c) A partnership whose statement of qualification or statement of foreign
qualification has been revoked may apply to the director for reinstatement within
two years after the effective date of the revocation. The application shall [state]:

(1) [The] Recite the name of the partnership and the effective date of the
revocation; [and]

@ T ion—e i
corrected:] Contain all reports due and unfiled;

(3) Contain the payment of all delinquent fees and penalties; and
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(4) Contain a certificate from the department of taxation reciting that all
taxes owed by the partnership have been paid.”’

SECTION 57. Section 425-201, Hawaii Revised Statutes, is amended by
amending the definition of ‘‘organizing articles’’ to read as follows:

‘¢ ““Organizing articles’’ means:

(1) For a corporation or nonprofit corporation, the articles of incorporation;

(2) For a general partnership[;] or limited liability partnership, [erJimited

partaership;] the registration statement; [and]
(3) For a limited partnership, the certificate of limited partnership; and
[(3)] (4) For a limited liability company, the articles of organization.”

SECTION 58. Section 425-202, Hawaii Revised Statutes, is amended to read
as follows:

“‘[1§425-202[]] Foreign mergers. Filings for mergers between foreign
in this State shall be subject to section 425-204(d). [See&en

SECTION 59. Section 425-204, Hawaii Revised Statutes, is amended by
amending subsection (d) to read as follows:

‘‘(d) Articles of merger shall act as a statement of dissolution or as an
application for withdrawal for the respective domestic or foreign general partnership
or domestic or foreign limited liability partnership that is not the surviving entity in
the merger; provided that:

(1) If the surviving entity is a foreign entity registered in this State, it shall
file with the director a certificate evidencing the merger duly authen-
ticated by the proper officer of the state or country under the laws of
which the entity was organized no later than sixty days after the merger
is effective; or

(2) If a [nensurvivingent

ey

5 foreign entity
registered in this State does not survive the merger, the surviving entity
shall file with the director a certificate evidencing the merger as
provided in subparagraph (1), together with an application for with-
drawal for each nonsurviving foreign entity, no later than sixty days
after the merger is effective.”’

SECTION 60. Section 425D-111, Hawaii Revised Statutes, is amended to
read as follows:

““[f1§425D-111[1] Service on partnership. (a) Service of any notice or
process authorized by law [en] that is issued against any domestic or foreign limited
partnership[;—whether-domestic-or-foreign;] by any court, judicial or administrative
officer, or board, may be made in the manner provided by law upon any registered
agent or general partner of the limited partnership who is found within the jurisdic-
tion of the court, officer, or board; or if a registered agent or general partner cannot
be found, upon any person who is found in charge of the property, business, or office
of the limited partnership within the jurisdiction of the court, officer, or board.

(b) If no general partner or other person in charge of the property, business,
or office of the limited partnership can be found within the State, and [in-ease] if the
limited partnership has not filed with the director pursuant to this chapter the name
of a registered agent upon whom legal notice and process from the courts of the State
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may be served, and the person named is not found within the State, service may be
made upon the limited partnership by registered or certified mail, return receipt
requested, addressed to the limited partnership at its principal office[:] shown in its
application for a certificate of authority or its most recent report.

(c) Service by registered or certified mail [shalt-be] is perfected at the earli-
est of:

(1) The date the limited partnership receives the mail;
(2) The date shown on the return receipt, if signed on behalf of the limited
partnership; or
(3) Five days after its deposit in the United States mail, as evidenced by the
postmark, if mailed postpaid and correctly addressed.
[€e}] (d) Nothing contained herein shall limit or affect the right to serve any
process, notice, or demand required-or permitted by law to be served upon a limited
partnership in any other manner permitted by law.”

SECTION 61. Section 425D-203.6, Hawaii Revised Statutes, is amended to
read as follows: -

<¢8425D-203.6 Cancellation of registration. (a) The director may com-
mence a proceeding to cancel the certificate of a limited partnership
[administratively] if the partnership fails to:

(1) Pay any fees prescribed by law;

(2) File its annual statement for a period of two [consecutive] years;

(3) Appoint and maintain an agent for service of process as required; or

(4) File a statement of a change in the name or business address of the

agent as required.
The cancellation of the certificate shall not relieve the general partners of liability for
the penalties for the failure to file any statement or certificate required by this
chapter.

(b) Within two years after the involuntary cancellation of a certificate of
limited partnership under this section, the certificate of limited partnership may be
reinstated by the director upon written application executed by any general partner
of the limited partnership [setting forth-such-information-as-the-director may require;

application shall:

(1) Recite the name of the limited partnership and the effective date of its

involuntary cancellation; _

(2) State that all delinquent annual statements have been filed and that all

delinquent fees, penalties, assessments, and costs have been paid; and

(3) Contain a certificate from the department of taxation reciting that all

taxes owed by the limited partnership have been paid.

(c) Within the applicable reinstatement period, should the name of the
limited partnership, or a name substantially identical thereto, be registered or
reserved by another corporation, partnership, limited liability company, or limited
liability partnership, or should such name or a name substantially identical thereto be
registered as a trade name, trademark, or service mark, then reinstatement shall be
allowed only upon the registration of a new name by the limited partnership pursuant
to the amendment provisions of this chapter.

(d) When the reinstatement is effective, it relates back to and takes effect as
of the effective date of the involuntary cancellation and the limited partnership may
resume its business as if the involuntary cancellation had never occurred.”’
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SECTION 62. Section 425D-204, Hawaii Revised Statutes, is amended by

amending subsection (a) to read as follows:

*‘(a) Each certificate required by this chapter to be filed in the office of the

director shall be executed in the following manner:

(1) An original certificate of limited partnership [smust] shall be signed by
at least one general partner;

(2) A certificate of amendment [must] shall be signed by at least one
general partner and by each other general partner designated in the
certificate as a new general partner;

(3) A certificate of cancellation [rust] shall be signed by [all] at least one
general [partrers:] partner who shall certify that all partners have
agreed to the cancellation;

(4) Any other certificate or document [mrust] shall be signed by [all] at least
one general [partners;] partner; and

(5) A designation or change of a registered office or agent [must] shall be
signed by at least one general partner.”’

SECTION 63. Section 425D-206, Hawaii Revised Statutes, is amended to
read as follows:

“‘[F1§425D-206[]] Filing in the office of the director[-]; effective time and
date. (a) A certified and executed certificate of limited partnership, any certificate of
amendment or cancellation, or of any judicial decree of amendment or cancellation,
an application for registration as a foreign limited partnership, or any certificate
relating thereto, shall be delivered to the director for filing. A person who executes a
certificate as an agent or fiduciary need not exhibit evidence of that person’s
authority as a prerequisite to filing. Unless the director finds that any certificate does
not conform to law, upon receipt of all filing fees required by law, the director shall:

(1) Stamp the word “‘Filed’’ and the date of delivery thereof; and

(2) File the document in the director’s office.

(b) Upon the filing of a certificate of amendment or judicial decree of
amendment in the office of the director, the certificate of limited partnership shall be
amended as set forth therein, and upon the effective date of a certificate of
cancellation or a judicial decree thereof, the certificate of limited partnership is
canceled.

(c) Except as otherwise provided in subsection (d) and section 425D-206.6, a

document accepted for filing is effective at the time of filing on the date it is filed, as
evidenced by the department director’s date and time endorsement on the original
document. .
(d) Articles of conversion and articles of merger may specify a.delayed
effective time and date, and if so, the document becomes effective at the time and
date specified. If a delayed effective date but no time is specified, the document is
effective at the close of business on that date. A delayed effective date for a
document may not be later than the thirtieth day after the date it is filed.”’

SECTION 64. Section 425D-902, Hawaii Revised Statutes, is amended by
amending subsection (b) to read as follows:

*“(b) The foreign limited partnership shall deliver with the completed appli-
cation a certificate of good standing or other similar record duly authenticated by the
secretary of state or other official having custody of limited partnership records in
the state or country under whose law it is formed; provided that the certificate shall
be dated not earlier than sixty days prior to the filing of the application. If the
certificate is in a foreign language, a translation attested to under oath by the
translator shall accompany the certificate.”’
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SECTION 65. Section 425D-906.5, Hawaii Revised Statutes, is amended by
amending subsection (c) to read as follows:

““(c) Notwithstanding any [ether-provision] of the provisions of this chapter
to the contrary, annual statements reflecting the period from Januwary 1, 2002,
through December 31, 2002, that would otherwise be required, may be voluntarily
filed with the department director if the annual statement complies with the require-
ments of this section.’

SECTION 66. Section 425D-906.6, Hawaii Revised Statutes, is amended to
read as follows:

¢¢8425D-906.6 Cancellation of registration. A certificate of registration of
a foreign limited partnership to transact business in this State may be canceled by the
director if:
(1) The partnership fails to:
(A) Pay any fees prescribed by law;
(B) File its annual [repert] statement for a period of two [een-
secutive] years;
(C) Appoint and maintain an agent for service of process as required;
or
(D) File a statement of a change in the name or business address of
the agent as required; or
(2) A misrepresentation has been made of any material matter in any
application, report, affidavit, or other record or document submitted by
the partnership.
The cancellation of such registration shall not relieve the general partners of liability
for the penalties for the failure to file any statement or certificate required by this
chapter.”’

SECTION 67. Section 425D-1201, Hawaii Revised Statutes, is amending by
amending the definition of ‘‘organizing articles’’ to read as follows:

*““‘Organizing articles’’ means:

(1) For a corporation or nonprofit corporation, the articles of incorporation;
(2) For a general partnership[;] or limited liability partnership, [erdimited

ip;| the registration statement; [and]

(3) For a limited partnership, the certificate of limited partnership; and
[3)] (4) For a limited liability company, the articles of organization.”

SECTION 68. Section 425D-1202, Hawaii Revised Statutes, is amended to
read as follows:

“‘[[18425D-1202[}] Foreign mergers. Filings for mergers between foreign
entities registered in this State shall be subject to section 425D-1204(d). [Section

SECTION 69. Section 425D-1204, Hawaii Revised Statutes, is amended by
amending subsection (d) to read as follows:

“‘(d) Articles of merger shall act as a statement of dissolution or as an
application for withdrawal for the respective domestic or foreign limited partnership
that is not the surviving entity in the merger; provided that:

(1) I the surviving entity is a foreign entity registered in this State, it shall

file with the director a certificate evidencing the merger duly authen-
ticated by the proper officer of the state or country under the laws of
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which the foreign entity was organized no later than sixty days after the

merger is effective; or
2 Ifal T . . .
ity 5 iving] foreign entity
registered in this State does not survive the merger, the surviving entity
shall file with the director a certificate evidencing the merger as
provided in paragraph (1), together with an application for withdrawal
for each nonsurviving foreign entity, no later than sixty days after the
merger is effective.”’

SECTION 70. Section 428-107, Hawaii Revised Statutes, is amended to read
as follows:

‘[{1§428-107[1-Designated] Registered office and agent [for-serviee-of
proeess]. [(a)] A limited liability company and a foreign limited liability company
authorized to [de] transact business in this State shall [designate-and] continuously
maintain in this State:

H ice, which-need not be- place-of s business-in-this-Stater-and

5]

(1) A registered office that may be the same as any of its places of
business; and
(2) A registered agent, who may be:
(A) Anindividual who resides in this State and whose business office
is identical with the registered office;
(B) A domestic entity authorized to transact business in this State
whose business office is identical with the registered office; or
(C) A foreign entity authorized to transact business in this State
whose business office is identical with the registered office.”

SECTION 71. Section 428-109, Hawaii Revised Statutes, is amended by
amending subsection (b) to read as follows:

*‘(b) The registered agent shall mail one copy to the registered office (if not
discontinued) and the other copy to the [partnership] company at its principal
office.”’

SECTION 72. Section 428-110, Hawaii Revised Statutes, is amended to read
as follows:

d

Service of any notice or process authorized by law that is issued against a domestic

or foreign limited liability company by any court, judicial or administrative officer,
or board, may be made in the manner provided by law upon any registered agent,
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manager, if the company is manager-managed, or upon any member if the company
is member-managed, who is found within the jurisdiction of the court, officer, or
board; or if any registered agent, manager, or member cannot be found, upon any
person who is found in charge of the property, business, or office of the company

within the 1unsdrct10n of the court, ofﬁcer or board

no manager, member or other person in charge of the property, busmess or ofﬁce of
the company can be found within the State, and if the company has not filed with the
department director pursuant to this chapter, the name of a registered agent upon
whom legal notice and process from the courts of the State may be served, and the
person named is not found within the State, service [ef-proeess] may be made upon
the limited liability company or foreign limited liability company by registered or
certified mail, return receipt requested addressed to the limited liability company or
foreign limited liability company at its [last-designated-office-or] principal office [as
diselosed by-the-records-in-the-office-of the-direetor:] shown in its application for a -
certificate of authority or its most recent annual report.
(c) Service by registered or certified mail is [effected-under—subsection-(b)]
perfected at the earliest of:
(1) The date the company receives the [proeess;notice;or-demand;] mail,
(2) The date shown on the return receipt, if signed on behalf of the
company; or
(3) Five days after its deposit in the United States mail, as evidenced by the
postmark, if ma11ed postpard and correctly addressed
(d) [This section-shall-not-atfect the righ e
m—&ny—e&her—maﬁner—pfewded—by—}w] Nothmg contalned herem sha.ll hrmt or affect

the right to serve any process, notice, or demand required or permitted by law to be
served upon a limited liability companv or foreign limited 11ab111ty company in any
other manner permitted by law.”’

SECTION 73. Section 428-206, Hawaii Revised Statutes, is amended as
follows:
1. By amending its title to read:

“‘[F18428-206[1] Filing in office of director[:]; effective time and date.”’

2. By amending subsections (c) through (e) to read:

““(c) [Articles-of-organization-or-amendment] Except as otherwise provided
in subsection (d) and section 428-207, a record accepted for filing [by-the-director
are] is effective [as-of] at the [date-and] time [they-are] of filing on the date it is filed
[with-the-director:], as evidenced by the director’s date and time endorsement on the
original record.

(d) Articles of termination, articles of conversion, and articles of merger may
[become] specify a delayed effective [at-adater] time and date, [as] and if so, the
record becomes effective at the time and date specified [m—t-he—reeefd—but—net—mefe]
If a delayed effective date but no time is specified, the record is effective at the close
of business on that date. A delayed effective date for a record may not be later than

[thisty-days] the thirtieth day after the date [ef filing-with-the-director:] it is filed.
If—a—de}wed—effeem;e—date—fef—Heeefdﬂs—speerﬁed—but—nHmeﬂs

RN
-] A specified delayed
effective ‘date that is later than the thutleth day after the record is filed makes the
record effective as of the thirtieth day.”
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SECTION 74. Section 428-901, Hawaii Revised Statutes, is amended by
amending the definition of orgamzmg articles’’ to read as follows:

*“““Organizing articles’’ means:

(1) For a corporation or nonprofit corporation, the articles of incorporation;

(2) For a general partnership[;] or limited liability partnership, [erdimited

;] the registration statement; [and]
(3) For a limited partnership, the certificate of limited partnership; and
[3)] (4) For a limited liability company, the articles of organization.”

SECTION 75. Section 428-901.5, Hawaii Revised Statutes, is amended to
read as follows:

*‘[£18428-901.5[1] Foreign mergers. Filings for mergers between foreign
entltles reglstered in thls State shall be subJect to sectlon 428 905(d) [See&eﬂ

SECTION 76. Section 428-903, Hawaii Revised Statutes, is amended to read
as follows:

¢§428-903 Effect of conversion. [(a)] When a conversion becomes effec-

tive:

(1) - The converting entity shall continue to exist without interruption, but in
the organizational form of the converted entity;

(2) Allrights, title, and interest in all real estate and other property owned
by the converting entity shall automatically be owned by the converted
entity without reversion or impairment, subject to any existing liens or
other encumbrances thereon;

(3) All liabilities and obhgat10ns of the converting entity shall automati-
cally be liabilities and obligations of the converted entity without
impairment or diminution due to the conversion;

(4) The rights of creditors of the converting entity shall continue against
the converted entity and shall not be impaired or extinguished by the
conversion;

(5) Any action or proceeding pending by or against the converting entity
may be continued by or against the converted entity without any need
for substitution of parties;

(6) The shares and other forms of ownership in the converting entity that
are to be converted into shares, or other forms of ownership, or other
securities in the converted entity as provided in the plan of conversion
shall be converted, and if the converting entity is a domestic limited
liability company, the members of the domestic limited liability com-
pany shall be entitled only to the rights provided in the plan of
conversion or to the rights to dissent under section [415-80:] 414-342;

(7) A shareholder, partner, member, or other owner of the converted entity
shall be liable for the debts and obligations of the converting entity that
existed before the conversion takes effect only to the extent that such
shareholder, partner, member, or other owner:

- (A) Agreed in writing to be liable for such debts or obhgatlons
(B) Was liable under applicable law prior to the effective date of the
conversion, for such debts or obligations; or
(C) Becomes liable under applicable law for existing debts and obli-
gations of the converted entity by becoming a shareholder, part-
ner, member, or other owner of the converted entity;
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®

If the converted entity is a foreign limited liability company or other
entity, such converted entity shall appoint a resident of this State as its
agent for service of process in a proceeding to enforce any obligation or
the rights of dissenting members of the converting domestic limited
liability company; and

If the converting entity is a domestic limited liability company, section
428-907 shall apply as if the converted entity were the survivor of a
merger with the converting entity.

SECTION 77. Section 428-905, Hawaii Revised Statutes, is amended as

follows:

1. By amending subsection (a) to read:

‘“(a) After approval of the plan of merger under section 428-904(e), unless
the merger is terminated under section 428-904(h), articles of merger shall be signed
on behalf of each limited liability company and each other entity that is a party to the
merger and delivered to the director for filing. The articles shall set forth:

(D

@
©)

4)

&)

The name and jurisdiction of formation or organization of each of the

entities that are partles to the merger, and the name, address, and

JllI’lSdlCthIl of organization of the [limited liability-company] surviving

entity into which they propose to merge, which is hereinafter desig-
nated as the surviving entity;

A statement that the plan of merger was approved by each entity that is

a party to the merger;

A statement indicating any changes in the organizing articles of the

surviving entity to be given effect by the merger; provided that if no

changes are made, a statement that the organizing articles of the
surviving entity shall not be amended pursuant to the merger;

The future effective date (which shall be a date certain) of the merger if

it is not to be effective upon the filing of the articles of merger;

provided that the effective date shall not be more than thirty days from
the filing date; and

A statement that includes:

(A) An agreement that the surviving entity may be served with
process in this State in any action or proceeding for the enforce-
ment of any liability or obligation of any entity previously subject
to suit in this State which is to merge;

(B) An irrevocable appointment of a resident of this State as its agent
to accept service of process in any such proceeding, that includes
the resident’s street address in this State; and

(C) An agreement for the enforcement, as provided in this chapter, of
the right of any dissenting member, shareholder, or partner to
receive payment for their interest against the surviving entity.”’

2. By amending subsection (d) to read:

““(d) Articles of merger shall act as a statement of dissolution or as an
application for withdrawal for the respective domestic or foreign limited liability
company that is not the surviving entity in the merger; provided that:

)
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If the surviving entity is a foreign entity registered in this State, it shall
file with the director a certificate evidencing the merger duly authen-
ticated by the proper officer of the state or country under the laws of
which the foreign entity was organized no later than sixty days after the
merger is effective; or
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) Ifal ivi
ity 5 iving]| foreign entity
registered in this State does not survive the merger, the surviving entity
shall file with the director a certificate evidencing the merger as
provided in paragraph (1), together with an application for withdrawal
for each nonsurviving foreign entity, no later than sixty days after the
merger is effective.”’

SECTION 78. Section 428-1002, Hawaii Revised Statutes, is amended by
amending subsection (a) to read as follows:

‘“(a) A foreign limited liability company may apply for a certificate of
authority to transact business in this State by delivering an application to the director
for filing. The application shall set forth:

(1) The name of the foreign limited liability company or, if its name is

unavailable for use in this State, a name that satisfies the requirements
of section 428-1005;

(2) The name of the state or country under whose law it is organized;

(3) A representation and warranty that a list of the names of and addresses
of all members and their respective capital contributions are kept and
will be kept at this principal office until cancellation, in accordance
with section 428-1007, of the foreign limited liability company’s
authority to transact business in this State;

(4) The mailing address of its [initial] principal office, the street address of
its initial registered office in this State, and the name of its initial
registered agent at its initial registered office in this State;

(5) Whether the duration of the company is for a specified term and, if so,
the period specified; ‘

(6) Whether the company is manager-managed, and:

(A) 1If so, the name and address of each manager; or
(B) If not, the name and address of each member;

(7) Whether the members of the company are to be liable for its debts and
obligations under a provision similar to section 428-303(c); and

(8) Any additional information as may be necessary or appropriate to
enable the director to determine whether the foreign limited liability
company is entitled to obtain authority to transact business in this
State.””

SECTION 79. Section 428-1006, Hawaii Revised Statutes, is amended by
amending subsection (b) to read as follows:

““(b) The director may not revoke a certificate of authority of a foreign
limited liability company unless the director sends the company notice of the
revocation, at least sixty days before its effective date, by | i

O I O N
O1—P1o ti ate;—o O Pd

= ] mailing the notice to the foreign
limited liability company at its last known address appearing in the director’s
records. The notice shall identify the cause for the revocation of the certificate of
authority. If the foreign limited liability company does not cure its failure by the date
specified in the notice of revocation, the director may issue a certificate of revoca-
tion that shall be filed in the office of the director. The authority of the company to
transact business in this State shall cease upon the issuance of the certificate of
revocation.”’

SECTION 80. Chapter 482, Hawaii Revised Statutes, is amended by amend-
ing its title to read as follows:
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“CHAPTER 482
TRADEMARKS, [PRINTS; LABELS;] SERVICE MARKS, AND
TRADE NAMES, REGISTRATION AND PROTECTION OF”

SECTION 81. Chapter 482, Hawaii Revises Statutes, is amended by amend-
ing the title of part I to read as follows: :

“PART I. TRADE NAMES[; PRENTS; AND-EABELS]”’

SECTION 82. Section 482-1, Hawaii Revised Statutes, is amended as
follows: : :
1. By adding a new definition to be appropriately inserted and to read:

¢« ‘Individual’’ means a natural person, and includes the estate of an incom-
petent or deceased individual.”

2. By amending the definitions of ‘‘applicant,
to read:

““«Applicant’ includes the person filing an application for registration of a
trade name or mark under this chapter, and the legal representatives, successors, or
assigns of such person. :

“Person’’ and any other word or term used to designate the applicant or
other party entitled to a benefit or privilege or rendered liable under this chapter,
includes an individual, firm, partnership, corporation, limited liability company,
union, association, estate, business trust, trust, government, governmental agency or
instrumentality, two or more of any of the foregoing having a joint or common
interest, or other organization capable of suing and being sued in a court of law.

““Registrant’’ includes the person to whom the registration of a trade name or
mark under this chapter is issued, and the legal representatives, successors, or
assigns of the person.”

2y ¢

person,’” and ‘‘registered’’

SECTION 83. Section 482-2, Hawaii Revised Statutes, is amended to read as
follows:

» ¢“§482-2 Certificate. (a) Any person desiring to register any [print-orJabel

500 O O 3>
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obtain a certificate of [the] registration of the [print;label-of] trade name in the
manner hereinafter provided. _

(b) Before any person may receive a certificate of registration of a [print-or
label;] trade name, the person shall file in the office of the director an application for
the registration [of the-print-orlabel;] thereof, with a certified declaration[;-certified

icant;] stating that the [applicant] person is the sole and original
proprietor of the trade name or the assign of the proprietor [of this-print-erlabel;and
deseribing tured-article or-which-the print-o .=' .‘:
of business in which the [print-er

and [stating] sctting forth the [menser] nature.
label] trade name is used. [ jeati
] ]

(c) Upon filing the application, the applicant shall pay to the director a fee of
$50. A special handling fee of $20 for expediting registration of a trade name[;print;
orlabel] shall be assessed by the director. All special handling fees shall be credited
to the compliance resolution fund established under section 26-9(0).”’

SECTION 84. Section 482-3, Hawaii Revised Statutes, is amended by
amending subsections (a) and (b) to read as follows:
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*‘(a) Upon receiving the application accompanied by the fee, the director
shall cause the [print—label;-or] trade name to be recorded and shall issue to the
applicant a certificate of registration [under-the-seal-of the-director;-and-the]. The
certificate of registration shall be constructive notice to all persons of the applicant’s
claim of the use of the [print-label-of] trade name throughout the State, for the term
of [ene-year] five years from the date thereof; provided that the director shall not
register any [print;label-er] trade name which is substantially identical with any
registered [print—tabel—or] trade name or with the name of any corporation,
partnership, limited partnership, limited liability partnership, or limited liability
company registered in accordance with chapters 414, 414D, 415A, 425, 425D, and
428; provided further that the [printlabek-or] trade name is continued in actual use
by the applicant in the State or elsewhere in the United States[-erisregistered-in-the
name-of the-applicant in-the patent-and-trademark office-of the United States]. The
acceptance of an application and issuance of a certificate of registration by the
director shall not abrogate or limit any common law or other right of any person to
any corporation, partnership, limited partnership, limited liability partnership, or
limited liability company name, or trade name.

(b) The registration of a [print;-label-or] trade name may be renewed at any
time during [a] the period of its registration for additional five year periods [ef-ter
years-from-the-date-of renewal] by [the] filing [of an-applicationfoz] a renewal [of

i ide:] application within six months
prior to the expiration of the current term and complying with the renewal require-
ments prescribed by the director. Upon filing the application for renewal, the
applicant shall pay the director a fee of $50.”

SECTION 85. Section 482-4, Hawaii Revised Statutes, is amended by
amending its title and subsection (a) to read as follows:

¢¢§482-4 Certain [prints;labels;unionlabels,-and] trade names not to be
adopted or used. (a) It shall be unlawful for any person to adopt or use a [print;
label;-or] trade name [which] that is substantially identical [to] or confusingly similar
[with] to any registered [print-label;-or] trade name, or the name of any corporation,
partnership, or limited liability company existing or registered, or authorized to
transact business[;] in accordance with the laws of this State, [on-corporations;
ips; i iabili ies;] or a name the exclusive right to which

is, at the time, reserved in this State.”

SECTION 86. Section 482-5, Hawaii Revised Statutes, is amended to read as
follows:

‘§482-5 Penalty. Any person using such substantially identical or
confusingly similar [print; abel;-or] trade name as set forth in section 482-4, shall be
fined not more than $1,000.”’

SECTION 87. Section 482-6, Hawaii Revised Statutes, is amended by
amending subsections (a) and (b) to read as follows:

*“(a) If any [printabel—oz] trade name is not used by the registrant in
accordance with the declaration [either] in this State [er-elsewhere—in—the United
States] for a period of three hundred sixty-five consecutive days, [and-the-print;
and-trademark-office-of -the United-States;] the certificate of registration shall be
subject to revocation.

(b) Any person desiring such revocation shall file a verified petition in the
office of the director, setting forth facts indicating such nonuse for a period of three
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hundred sixty-five consecutive days immediately preceding the date of the filing of
the petition[;-and-alleging the-nonregistration-in-the-patent-and-trademark-office-o
the United-States]. The petitioner [shall], at the petitioner’s expense, shall notify the
registrant of the hearing in the manner prescribed by the director and section 91-9.5,
and the registrant shall be given the 