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PREFACE

This volume contains all of the laws enacted by the Hawaii State Legislature
during the Third Special Session of 2001 and Regular Session of 2002.

The text of the laws is printed in full except for laws repealing existing
statutes. With the exception of certain obvious typographical errors which have been
corrected, the text of the laws as enacted is followed.

Statutory material that is being repealed is either bracketed or bracketed and
stricken. New material is indicated by underscoring. As authorized by Section 23G-
16.5, Hawaii Revised Statutes, the text is edited to omit the bracketed material for
HRS sections being repealed in their entirety, and to omit the underscoring for new
HRS sections.

Explanatory notes appear at the end of the corresponding laws. The notes
clarify editorial changes and inconsistencies in text.

Wendell K. Kimura
Revisor of Statutes

Honolulu, Hawaii
July 10, 2002
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ACT 1 H.B. NO. 1

A Bill for an Act Relating to Social Welfare.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The terrorist attacks on September 11, 2001, have had a
devastating economic impact on the State of Hawaii. Severe slowdowns in the travel
and tourism industries have seriously damaged our tourism-based economy and have
cost many workers their jobs. The massive number of layoffs, furloughs, and other
cutbacks in the workforce have forced, and will force many families to struggle to
attain even the basic necessities for living such as food and shelter.

The legislature finds that there is a pressing need to deal with this crisis.

Social welfare organizations have indicated that there is a growing demand
for food, but a decreasing supply of food to meet those needs. The situation is further
exacerbated by the fact that public donations have been primarily directed to New
York City, while fewer donations have come in for local causes. The demand for
housing assistance is also growing as most shelters and other forms of housing are
already at full capacity. Advocates for the homeless have predicted that in the
coming months, hundreds of families will be forced to live in cars, on beaches, and
in parks, as the economic downturn intensifies.

An additional potential problem will arise when eight hundred families
currently receiving federal welfare benefits will no longer qualify for benefits after
November, 2001. These families will also need assistance in the coming months,
further depleting already scarce resources.

The legislature finds that expenditures from the emergency budget and
reserve fund established by section 328L-3, Hawaii Revised Statutes, are needed to
meet the conditions of emergency, economic downturn, and unforeseen reduction in
revenues that presently confront the State. Further, the legislature finds that the
appropriations in this Act are consistent with the purposes of the emergency budget
and reserve fund.

The purpose of this Act is to provide funding for food and financial
assistance for housing to assist those who lack these critical items.

SECTION 2. There is appropriated out of the emergency budget and reserve

fund of the State of Hawaii the sum of $1,000,000 or so much thereof as may be
necessary for fiscal year 2001-2002 for the office of community services of the
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department of labor and industrial relations to fund grants-in-aid to provide food for
Hawaii’s needy.

The sum appropriated shall be expended by the department of budget and
finance for the purposes of this Act.

SECTION 3. Of the $1,000,000 appropriation for fiscal year 2001-2002 from
the emergency budget and reserve fund to the office of community services of the
department of labor and industrial relations, there is appropriated the sum of
$1,000,000 or so much thereof as may be necessary for fiscal year 2001-2002 to fund
grants-in-aid to provide food for Hawaii’s needy.

The sum appropriated shall be expended by the office of community services
of the department of labor and industrial relations for the purposes of this Act;
provided that the sum appropriated in this section shall not be expended for any
administrative purposes.

SECTION 4. There is appropriated out of the emergency budget and reserve
fund of the State of Hawaii the sum of $1,000,000 or so much thereof as may be

. _.necessary for fiscal year 2001-2002 for the housing and community development

corporation of Hawaii to provide financial assistance that addresses the housing
needs of Hawaii’s needy.

The sum appropriated shall be expended by the department of budget and
finance for the purposes of this Act.

SECTION 5. Of the $1,000,000 appropriation for fiscal year 2001-2002 from
the emergency budget and reserve fund to the housing and community development
corporation of Hawaii, there is appropriated the sum of $1,000,000 or so much
thereof as may be necessary for fiscal year 2001-2002 to provide financial assistance
that addresses the housing needs of Hawaii’s needy.

The sum appropriated shall be expended by the housing and community
development corporation of Hawaii for the purposes of this Act; provided that the
sum appropriated in this section shall not be expended for any administrative
purposes.

SECTION 6. The expenditure of funds appropriated in this Act shall be
subject to financial audits by the office of the legislative auditor.

SECTION 7. The office of community services and the housing and commu-

_nity development corporation of Hawaii shall submit detailed expenditure reports of

the funds appropriated in this Act to the legislature no later than twenty days before
the convening of the Regular Session of 2002.

SECTION 8. This Act shall take effect upon its approval.
(Approved November 2, 2001.)
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ACT 2 H.B. NO. 9

A Bill for an Act Making an Appropriation for the Immediate Implementation of an
Integrated Marketing Plan to Market and Promote the State of Hawaii as a
Visitor Destination.

Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. On September 11, 2001, four commercial aircraft were
hijacked by terrorists. Two of the aircraft were flown directly into the ‘‘twin towers’’
of the World Trade Center in New York City resulting in the destruction of both
towers and the tragic death of thousands of innocent people. A third aircraft was
flown directly into the Pentagon building resulting in its partial ruin and the tragic
death of more innocent people. The fourth aircraft crashed into an open site in
Pennsylvania due to the heroic acts of the passengers which prevented the aircraft
from causing further tragedy.

In response to these terrorist attacks, the Federal Aviation Administration
immediately ordered all aircraft to be grounded from September 11, 2001, until
limited authorization was provided to allow commercial aircraft to fly into desig-
nated airports on September 13, 2001. Various airlines have reduced their flights
after September 11, 2001. Although security measures at all airports were signifi-
cantly enhanced after September 11, 2001, passenger confidence to travel by air was
greatly impacted.

As a result of the terrorist attacks on September 11, 2001, the national
economy and consumer confidence was severely impacted. The lack of confidence
in traveling by air has emerged as a major consumer barrier as uncertainty over
future terrorist actions persists. Travelers reacted to the terrorist attacks by canceling
near-term leisure and business trips. A recent poll of United States residents
indicated that approximately 42 per cent to 59 per cent are less willing to fly now.
Likewise, a poll in Japan indicated that approximately 46 per cent of the 367
surveyed said they would keep their travel plans to Hawaii through February 2002.
Twenty-three per cent said they will not visit Hawaii, and 24 per cent said they had
not decided. As an island State, Hawaii relies primarily upon air transportation as the
manner of travel for traveling to Hawaii for business and leisure.

The drop in passenger counts in September 2001, has been dramatic, falling
by about forty per cent for the period September 11, 2001, to September 30, 2001, as
compared to the same period last year. The numbers of passengers on domestic
flights have recovered to about eighty per cent of what they were in the first week of
October 2000, but Japanese arrivals are still at about sixty per cent of what they
were. The department of business, economic development and tourism has estimated
that if visitor losses average thirteen per cent for the rest of the year, or about the
same as experienced during the Gulf War of 1991, layoffs of approximately 11,000
employees would occur and the gross state product would decline by nearly $500
million. If visitor industry losses equate to a thirty per cent downturn for the
remainder of 2001, the State is looking at layoffs exceeding 27,000 employees, and
as much as a $1 billion loss in the gross state product for the year.

Immediately after the terrorist attacks, Hawaii experienced a near term
cancellation of leisure and business trips, and shortly thereafter Hawaii visitor
industry employees had to reduce their hours, share jobs, accept a furlough, volun-
tarily accelerate their vacation, and be laid off. According to data from the depart-
ment of labor and industrial relations, initial unemployment filings in Hawaii’s air
transportation industry are at seven times typical levels, retail unemployment filings
at eight times last years numbers, and hotel workers a disturbing twenty times higher
than the previous year.
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The legislature finds that the State of Hawaii is in an economic crisis as a
direct result of the terrorist attacks on September 11, 2001. In response to this
economic crisis, the State must take immediate steps to minimize the severity and
length of the negative economic spiral, especially within the visitor industry.

One such step is to support an integrated marketing plan to promote the State
of Hawaii as a visitor destination for business and leisure. The marketing plan will
capitalize on Hawaii’s uniquely positive global brand and focus on visitor travel to
and from Hawaii during the period October 2001, to March 2002. The goal of the
-marketing plan will be to stabilize visitor levels to 2001 levels by the end of the
second quarter of 2002.

The purpose of this Act is to fund the immediate implementation of an
integrated marketing plan that will address the lack of confidence by visitors in
traveling by air arising from the terrorist attacks and any other factors that immedi-
ately impact travel to Hawaii.

SECTION 2. There is appropriated out of the tourism special fund of the
State of Hawaii the sum of $10,000,000 or so much thereof as may be necessary for
the fiscal year 2001-2002 for the immediate implementation of an integrated market-
ing plan to market and promote the State of Hawaii as a visitor destination. The
marketing plan shall respond to the changed market conditions resulting from the
terrorist attacks of September 11, 2001. Existing tourism marketing contracts may be
amended to implement the purposes of this Act.

SECTION 3. The sum appropriated shall be expended by the Hawaii tourism
authority for the purposes of this Act and in addition to the amount previously
appropriated to the authority under Act 259, Session Laws of Hawaii 2001.

SECTION 4. The Hawaii tourism authority, with assistance from the Hawaii

Visitors and Convention Bureau, shall report to the legislature by March 1, 2002, on

its implementation of an integrated plan to market and promote the State of Hawaii

_as a visitor destination in response to the changed market conditions resulting from

the terrorist attacks of September 11, 2001. The report shall include the details on

. how the $10,000,000 was expended, and how these expenditures relate to other
expenditures by the Hawaii tourism authority for marketing.

SECTION 5. This Act shall not be applied so as to impair any contract
existing as of the effective date of this Act in a manner violative of either the Hawaii
Constitution or section 10 of Article I of the United States Constitution.

SECTION 6. This Act shall take effect upon its approval.
(Approved November 2, 2001.)

ACT 3 H.B. NO. 14

A Bill for an Act Relating to Capital Improvement Projects.
Be It Enacted by the Legislature of the State of Hawaii:

PART I

SECTION 1. The legislature finds that the devastating acts of terrorism on
September 11, 2001, and our country’s subsequent military response, have had a

4
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profound and crippling effect on Hawaii’s recovering economy, as well as on the
livelihood and well being of Hawaii’s people. Inasmuch as the legislature recognizes
its obligation to promote economic stability and growth on behalf of the people it
represents, the legislature intends to utilize all instrumentalities of government
within its power to guide, direct, and influence the revival of the State’s economy, in
order to ensure the financial security of its people; preserve our desired quality of
life; and restore hope and confidence in the future of our State.

The legislature acknowledges that an effective way for government to facili-
tate recovery and ensure the creation of fertile economic conditions is to focus public
investment into economic sectors within our control, and to specific areas that will
maximize and enhance productivity in our community. Toward this end, the
legislature intends to authorize the implementation of approximately $100,000,000
for public works construction projects, concentrating on funding of those areas
fundamental to all economic activity — the development, maintenance, and im-
provement of physical plants and infrastructure to support education and a skilled
workforce; the development of reliable communications to connect businesses and
ensure global security and connectivity; the maintenance and improvement of our
investments in public buildings and infrastructure; and the preservation and en-
hancement of our cultural and environmental assets.

PART 11
SECTION 2. Act 259, Session Laws of Hawaii 2001, Section 3, is amended

as follows:
(1) By amending Item G-1 to read:

“G. FORMAL EDUCATION
1. EDN100 — SCHOOL-BASED BUDGETING

11,849.50* 11,815.50*

OPERATING EDN 884,044,285A 929,885,433A
EDN 5,372,924B 5,372,924B

EDN 61,824,930N 61,199,930N

EDN 3,410,000T 3,410,000T

EDN 928,135U 928,135U

EDN 3,000,000W 3,000,000W

INVESTMENT CAPITAL AGS [56:155; 47,096;,000B]
82,745,000B 20,500,000B

AGS 12,262,000C 2,500,000C

AGS 125,000R R

EDN 250,000B 250,000B

EDN 493,000C c

(2) By amending Item G-7 to read:

“G. FORMAL EDUCATION
7. AGS807 - PHYSICAL PLANT OPERATIONS & MAINTENANCE-AGS

240.00* 240.00*

OPERATING AGS 23,259,540A 23,259,540A

INVESTMENT CAPITAL AGS [50;600;666€] 10,000,000C
125,000,000C"*

(3) By amending Item G-12 to read:
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12. UOH700 - UNIVERSITY OF HAWAII, WEST OAHU

OPERATING

INVESTMENT CAPITAL

47.50%
UOH 2,260,139A
UOH 1,200,000B
UOH 7,000N
UOH 125,000W
UOH 8,000,000C

(4) By amending Item G-14 to read:

e

FORMAL EDUCATION

14. UOH900 - UNIVERSITY OF HAWAIIL, SYSTEM WIDE SUPPORT

OPERATING

INVESTMENT CAPITAL

322.00%

UOH 164,939,049A
4.00*

UOH 1,368,128B
: 4.00*
UOH 457,667TN
100.00*

UOH 45,112,127TW
AGS 5,759,000C

UOH [35:+72;666C]
32,172,000C

UOH 1,000,000W

(5) By amending Item K-8 to read:

“g.

GOVERNMENT-WIDE SUPPORT

8. BUF101 - PROGRAM PLANNING, ANALYSIS AND BUDGETING

OPERATING
INVESTMENT CAPITAL

51.00*
BUF 122,831,542A
BUF 146,546,305U
AGS 5,000,000C

BUF [83;535660€
110,125,000C

47.50%
2,260,139A
1,200,000B

7,000N

125,000W
c

322.00%
176,958,152A
4.00*
1,368,128B
4.00%*
457,667N
100.00*
45,112,127W
9,649,000C
13,434,000C

W

51.00*
131,262,943A
156,323,622U

C

77;346,000€]
50,750,000C”

SECTION 3. Act 259, Session Laws of Hawaii 2001, Section 91, is amended

as follows:

(1) By amending Item G-18 to read:

“G-18

AUGUST ABRENS ELEMENTARY SCHOOL, OAHU

DESIGN, CONSTRUCTION, AND EQUIPMENT FOR
AN EIGHT CLASSROOM BUILDING; GROUND
AND SITE IMPROVEMENTS; EQUIPMENT AND
APPURTENANCES.

DESIGN
CONSTRUCTION
EQUIPMENT

TOTAL FUNDING

225
3,000
200
AGS [225B]
3,425B

[3;:866]
[3:2601B"’



THIRD SPECIAL SESSION

ACT 3
(2) By amending Item G-19 to read:

“G-19 CENTRAL MIDDLE SCHOOL, OAHU

DESIGN, CONSTRUCTION, AND EQUIPMENT FOR

THE RENOVATION OF BUILDING A, PHASE I;

GROUND AND SITE IMPROVEMENTS;

EQUIPMENT AND APPURTENANCES.
DESIGN 365
CONSTRUCTION 5,100
EQUIPMENT

[5:106]
125
TOTAL FUNDING AGS

[$25]
[5:225]B”

(3) By amending Item G-23 to read:

“G-23  LEILEHUA HIGH SCHOOL, OAHU

DESIGN, CONSTRUCTION, AND EQUIPMENT FOR
AN EIGHT CLASSROOM BUILDING

(REPLACEMENT); GROUND AND SITE

IMPROVEMENTS; EQUIPMENT AND
APPURTENANCES. '

DESIGN 320
CONSTRUCTION 3,100
EQUIPMENT

[35160]
100
TOTAL FUNDING AGS

[3260]B”’

(4) By amending Item G-24 to read:

“G-24 240100 MILILANI MAUKA II ELEMENTARY SCHOOL, OAHU

CONSTRUCTION AND EQUIPMENT FOR FIRST
(1°T) AND/OR SECOND INCREMENT; GROUND
AND SITE IMPROVEMENTS; EQUIPMENT AND

APPURTENANCES.
CONSTRUCTION [6:999]
16,941
EQUIPMENT [+
501
[#:060]B”’

TOTAL FUNDING AGS

(5) By amending Item G-26 to read:

“G-26  PEARL HARBOR KAI ELEMENTARY SCHOOL, OAHU

DESIGN, CONSTRUCTION, AND EQUIPMENT FOR
THE RENOVATION OF BUILDING ‘‘F”’ (BOMB
SHELTER) INTO CLASSROOMS, STORAGE,
OFFICES, TOILETS, PARKING; GROUND AND SITE
IMPROVEMENTS; EQUIPMENT AND
APPURTENANCES.

DESIGN 200
CONSTRUCTION 1,800
EQUIPMENT 65
TOTAL FUNDING AGS [260B]
2,065B

[+:860]

[+865]B”
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(6) By amending Item G-27 to read:

“G-27 ROOSEVELT HIGH SCHOOL, OAHU

DESIGN, CONSTRUCTION, AND EQUIPMENT FOR
THE RENOVATION OF BUILDING A, PHASE [;
GROUND AND SITE IMPROVEMENTS;
EQUIPMENT AND APPURTENANCES.

DESIGN 800

CONSTRUCTION 3,800

EQUIPMENT 200
TOTAL FUNDING AGS [800B]
4,800B

(7) By amending Item G-29 to read:

“G-29 WAIMEA HIGH SCHOOL, KAUAI

DESIGN, CONSTRUCTION, AND EQUIPMENT FOR
THE RENOVATION OF BUILDINGS C AND H;
GROUND AND SITE IMPROVEMENTS;
EQUIPMENT AND APPURTENANCES.

DESIGN 200
CONSTRUCTION 2,000
EQUIPMENT 100
TOTAL FUNDING AGS [266B]
2,300B

(8) By amending Item G-44 to read:

“G44 CSD03 LUMP SUM CIP-SCHOOL BUILDING IMPROVEMENTS,
STATEWIDE

DESIGN AND CONSTRUCTION FOR THE
IMPROVEMENT OF PUBLIC SCHOOL FACILITIES
STATEWIDE. PROJECTS MAY INCLUDE ROOFING,
AIR CONDITIONING, PAINTING, PLUMBING,
OTHER REPAIRS AND IMPROVEMENTS TO
PUBLIC SCHOOL FACILITIES MAINTAINED BY
DAGS AND/OR DOE.

DESIGN 6,000
CONSTRUCTION [44,600]
119,000
TOTAL FUNDING AGS [56;6866€]
125,000C

(9) By amending Item G-68 to read:

[3;806]
[260]
[4:000]B’

[2:606]
[2:166]B”

2,000
8,000

10,000C”’

“G-68 541 SYS, FACILITIES IMPROVEMENTS-REPAIRS AND MAINTENANCE,

STATEWIDE
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PLANS, DESIGN, CONSTRUCTION, AND
EQUIPMENT FOR THE RENEWAL AND
RENOVATION OF THE UNIVERSITY’S PHYSICAL
PLANT. PROJECT TO INCLUDE REROOFING,
MECHANICAL AND ELECTRICAL SYSTEMS,
RENOVATIONS, RESURFACING, REPAINTING,
AND OTHER REPAIRS AND PROJECT COSTS TO
UPGRADE FACILITIES AT ALL UNIVERSITY

CAMPUSES.

PLANS 100 100

DESIGN 1,000 1,000

CONSTRUCTION [8,899] 8,899
25,899

EQUIPMENT 1 1

TOTAL FUNDING UOH [16;600€] 10,000C”’

27,000C

(10) By amending Item K-4 to read:

“K-4  00-02 STATE EDUCATIONAL FACILITIES IMPROVEMENT SPECIAL
FUND, STATEWIDE

CONSTRUCTION TO AUTHORIZE THE TRANSFER
OF GENERAL OBLIGATION BOND FUNDS TO THE
STATE EDUCATIONAL FACILITIES
IMPROVEMENT SPECIAL FUND.

CONSTRUCTION [53;535] [4%346]
80,125 20,750
TOTAL FUNDING BUF [53;:535€] [47346€]
80,125C 20,750C”

SECTION 4. Act 259, Session Laws of Hawaii 2001, Section 91, is amended
by adding a new item to read as follows:

‘‘UOH700- UNIVERSITY OF HAWAII, WEST OAHU

G-57N  CAMPUS DEVELOPMENT, UNIVERSITY OF HAWAII-WEST OAHU

PLANS AND DESIGN FOR THE DEVELOPMENT OF
THE UNIVERSITY OF HAWATI-WEST OAHU AT
THE CITY OF KAPOLEL

PLANS 2,000
DESIGN 6,000
TOTAL FUNDING UOH 8,000C [

SECTION 5. Act 259, Session Laws of Hawaii 2001, Section 102, is
amended to read as follows:

“SECTION 102. Provided that of the general obligation bond fund appro-
priation for physical plant operations and maintenance (AGS 807), the sum of
[$50,000;660] $125,000,000 in fiscal year 2001-2002 and the sum of $10,000,000 in
fiscal year 2002-2003 shall be expended only for repairs and maintenance of school
facilities.”

SECTION 6. Act 259, Session Laws of Hawaii 2001, Section 103, is
amended to read as follows:

“SECTION 103. Provided that of the general obligation bond fund appro-
priation for university of Hawaii systemwide support (UOH 900), the sum of

9
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[$16,000,000] $27,000,000 in fiscal year 2001-2002 and the sum of $10,000,000 in
fiscal year 2002-2003 shall be expended only for improvements and repairs and
maintenance of university facilities systemwide.”’

PART III

SECTION 7. There is appropriated out of the general revenues of the State of
Hawaii the sum of $5,500,000, or so much thereof as may be necessary, for fiscal
year 2002-2003, to be expended by the department of budget and finance for interest
and principal on general obligation bonds; provided further that any unexpended
funds shall lapse to the general fund.

PART 1V

SECTION 8. Declaration of findings with respect to the general obligation
bonds authorized by this Act. Pursuant to the clause in Article VII, Section 13 of the
State Constitution which states: ‘Effective July 1, 1980, the legislature shall include
a declaration of findings in every general law authorizing the issuance of general
obligation bonds that the total amount of principal and interest, estimated for such
bonds and for all bonds authorized and unissued and calculated for all bonds issued
and outstanding, will not cause the debt limit to be exceeded at the time of
issuance,”’ the legislature finds and declares as follows:

(1) Limitation on general obligation debt. The debt limit of the State is set
forth in Article VII, Section 13 of the State Constitution, which states in
part: ‘“General obligation bonds may be issued by the State; provided
that such bonds at the time of issuance would not cause the total amount
of principal and interest payable in the current or any future fiscal year,
whichever is higher, on such bonds and on all outstanding general
obligation bonds to exceed: a sum equal to twenty percent of the
average of the general fund revenues of the State in the three fiscal
years immediately preceding such issuance until June 30, 1982; and
thereafter, a sum equal to eighteen and one-half percent of the average
of the general fund revenues of the State in the three fiscal years
immediately preceding such issuance.”” Article VII, Section 13 also
provides that in determining the power of the State to issue general
obligation bonds, certain bonds are excludable, including *‘reimbursa-
ble general obligation bonds issued for a public undertaking, improve-
ment or system but only to the extent that reimbursements to the
general fund are in fact made from the net revenue, or net user tax
receipts, or combination of both, as determined for the immediately
preceding fiscal year’” and bonds constituting instruments of indebted-
ness under which the State incurs a contingent liability as a guarantor,
but only to the extent the principal amount of such bonds does not
exceed seven percent of the principal amount of outstanding general
obligation bonds not otherwise excluded under said Article VII, Sec-
tion 13.

(2) Actual and estimated debt limits. The limit on principal and interest of
general obligation bonds issued by the State, actual for fiscal year
2000-2001 and estimated for each fiscal year from 2001-2002 to 2004-
2005, is as follows:

10
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Fiscal Net General

Year Fund Revenues Debt Limit
1997-1998 3,195,967,036
1998-1999 3,254,256,686
1999-2000 3,256,883,851
2000-2001 3,428,080,000 $598,604,967
2001-2002 3,567,843,000 612,918,600
2002-2003 3,674,705,000 632,256,422
2003-2004 3,856,504,000 658,022,060
2004-2005 (not applicable) 684,441,540

For fiscal years 2000-2001, 2001-2002, 2002-2003, 2003-2004 and
2004-2005, respectively, the debt limit is derived by multiplying the
average of the net general fund revenues for the three preceding fiscal
years by eighteen and one-half per cent. The net general fund revenues
for fiscal years 1997-1998, 1998-1999, and 1999-2000 are actual, as
certified by the director of finance in the Statement of the Debt Limit of
the State of Hawaii as of July 1, 2000, dated November 24, 2000. The
net general fund revenues for fiscal years 2000-2001 to 2003-2004 are
estimates, based on general fund revenue estimates made as of Septem-
ber 5, 2001, by the council on revenues, the body assigned by Article
VII, Section 7 of the State Constitution to make such estimates, and
based on estimates made by the department of budget and finance of
those receipts which cannot be included as general fund revenues for
the purpose of calculating the debt limit, all of which estimates the
legislature finds to be reasonable.

Principal and interest on outstanding bonds applicable to the debt limit.
(A) According to the department of budget and finance, the total
amount of principal and interest on outstanding general obligation
bonds, after the exclusions permitted by Article VII, Section 13 of the
State Constitution, for determining the power of the State to issue
general obligation bonds within the debt limit as of September 1, 2001
is as follows for fiscal year 2002-2003 to fiscal year 2009-2010:

Fiscal Principal

Year and Interest
2002-2003 389,910,925
2003-2004 404,151,481
2004-2005 404,398,886
2005-2006 400,426,205
2006-2007 397,197,143
2007-2008 388,777,761
2008-2009 378,783,031
2009-2010 281,587,717

The department of budget and finance further reports that the amount of
principal and interest on outstanding bonds applicable to the debt limit
generally continues to decline each year from fiscal year 2010-2011 to
fiscal year 2021-2022 when the final installment of $26,752,481 shail
be due and payable. (B) The department of budget and finance further
reports that the outstanding principal amount of bonds constituting
instruments of indebtedness under which the State may incur a contin-
gent liability as a guarantor is $238,500,000, all or part of which is
excludable in determining the power of the State to issue general
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obligation bonds, pursuant to Article VII, Section 13 of the State
Constitution.

Amount of authorized and unissued general obligation bonds and guar-
anties and proposed bonds and guaranties. (A) As calculated from the
state comptroller’s bond fund report as of August 31, 2001, adjusted for
$173,028,000 appropriations authorized by Act 259, Session Laws of
Hawaii 2001, for $8,713,000 appropriations authorized by Act 1,
Special Session Laws of Hawaii 2001, and for the issuance of
$300,000,000 State of Hawaii General Obligation Bonds of 2001,
Series CV, the total amount of authorized but unissued general obliga-
tion bonds is $1,184,902,205. The total amount of general obligation
bonds anthorized in this Act is $100,000,000. The total amount of
general obligation bonds previously authorized and unissued and the
general obligation bonds authorized in this Act is $1,284,902,205. (B)
As reported by the department of budget and finance the outstanding
principal amount of bonds constituting instruments of indebtedness
under which the State may incur a contingent liability as a guarantor is
$238,500,000, all or part of which is excludable in determining the
power of the State to issue general obligation bonds, pursuant to Article
VII, Section 13 of the State Constitution.

Proposed general obligation bond issuance. As reported herein for the
fiscal years 2001-2002, 2002-2003, 2003-2004 and 2004-2005, the
State proposes to issue $200,000,000 in general obligation bonds
during the first half of fiscal year 2001-2002, $250,000,000 during the
second half of fiscal year 2001-2002, $150,000,000 during the first half
of fiscal year 2002-2003, $150,000,000 during the second half of fiscal
year 2002-2003, $150,000,000 during the first half of fiscal year 2003-
2004, $150,000,000 during the second half of fiscal year 2003-2004,
$150,000,000 during the first half of fiscal year 2004-2005 and
$100,000,000 during the second half of fiscal year 2004-2005. It has
been the practice of the State to issue twenty-year serial bonds with
principal repayments beginning the fourth year, the bonds payable in
substantially equal annual installments of principal and interest pay-
ment with interest payments commencing six months from the date of
issuance and being paid semi-annually thereafter. It is assumed that this
practice will continue to be applied to the bonds that are proposed to be
issued.

Sufficiency of proposed general obligation bond issuance to meet
the requirements of authorized and unissued bonds, as adjusted, and
bonds authorized by this Act. From the schedule reported in paragraph
(5), the total amount of general obligation bonds which the State
proposes to issue during the fiscal years 2001-2002 to 2003-2004 is
$1,050,000,000. An additional $250,000,000 is proposed to be issued
in fiscal year 2004-2005. The total amount of $1,050,000,000 which is
proposed to be issued through fiscal year 2003-2004 is sufficient to
meet the requirements of the authorized and unissued bonds, as ad-
justed, the total amount of which is $1,284,902,205, as reported in
paragraph (4), except for $234,902,205. It is assumed that the appro-
priations to which an additional $234,902,205 in bond issuance needs
to be applied will have been encumbered as of June 30, 2004. The
$250,000,000 which is proposed to be issued in fiscal year 2004-2005
will be sufficient to meet the requirements of the June 30, 2004
encumbrances in the amount of $234,902,205. The amount of assumed
encumbrances as of June 30, 2004 is reasonable and conservative,
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based upon an inspection of June 30 encumbrances of the general
obligation bond fund as reported by the state comptroller. Thus, taking
into account the amount of authorized and unissued bonds, as adjusted,
and the bonds authorized by this Act versus the amount of bonds which
is proposed to be issued by June 30, 2004, and the amount of June 30,
2004 encumbrances versus the amount of bonds which is proposed to
be issued in fiscal year 2004-2005, the legislature finds that in the
aggregate, the amount of bonds which is proposed to be issued is
sufficient to meet the requirements of all authorized and unissued
bonds and the bonds authorized by this Act.

Bonds excludable in determining the power of the State to issue bonds.
As noted in paragraph (1), certain bonds are excludable in determining
the power of the State to issue general obligation bonds. (A) General
obligation reimbursable bonds can be excluded under certain condi-
tions. It is not possible to make a conclusive determination as to the
amount of reimbursable bonds which are excludable from the amount
of each proposed bond issued because:

(1) It is not known exactly when projects for which reimbursable
bonds have been authorized in prior acts and in this Act will be
implemented and will require the application of proceeds from a
particular bond issue; and

(ii) Not all reimbursable general obligation bonds may qualify for
exclusion.

However, the legislature notes that with respect to the principal and
interest on outstanding general obligation bonds, according to the
department of budget and finance, the average proportion of principal
and interest which is excludable each year from the calculation against
the debt limit is 5.68 percent for the ten years from fiscal year 2001-
2002 to fiscal year 2010-2011. For the purpose of this declaration, the
assumption is made that five percent of each bond issue will be
excludable from the debt limit, an assumption which the legislature
finds to be reasonable and conservative. (B) Bonds constituting instru-
ments of indebtedness under which the State incurs a contingent liabil-
ity as a guarantor can be excluded but only to the extent the principal
amount of such guaranties does not exceed seven percent of the
principal amount of outstanding general obligation bonds not otherwise
excluded under subparagraph (A) of this paragraph (7) and provided
that the State shall establish and maintain a reserve in an amount in
reasonable proportion to the outstanding loans guaranteed by the State
as provided by law. According to the department of budget and finance
and the assumptions presented herein, the total principal amount of
outstanding general obligation bonds and general obligation bonds
proposed to be issued, which are not otherwise excluded under Article
VII, Section 13 of the State Constitution for the fiscal years 2001-2002,
2002-2003, 2003-2004, and 2004-2005 are as follows:

Total amount of
General Obligation Bonds
not otherwise excluded by

Article VII, Section 13

Fiscal year of the State Constitution
2001-2002 3,585,286,468
2002-2003 3,654,844,095
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2003-2004 3,699,192,537
2004-2005 3,665,370,256

Based on the foregoing and based on the assumption that the full
amount of a guaranty is immediately due and payable when such
guaranty changes from a contingent liability to an actual liability, the
aggregate principal amount of the portion of the outstanding guaranties
and the guaranties proposed to be incurred, which does not exceed
seven percent of the average amount set forth in the last column of the
above table and for which reserve funds have been or will have been
established as heretofore provided, can be excluded in determining the
power of the State to issue general obligation bonds. As it is not
possible to predict with a reasonable degree of certainty when a guar-
anty will change from a contingent liability to an actual liability, it is
assumed in conformity with fiscal conservatism and prudence, that all
guaranties not otherwise excluded pursuant to Article VII, Section 13
of the State Constitution will become due and payable in the same
fiscal year in which the greatest amount of principal and interest on
general obligation bonds, after exclusions, occurs. Thus, based on such
assumptions and on the determination in paragraph (8), all of the
outstanding guaranties can be excluded.

Determination whether the debt limit will be exceeded at the time of
issuance. From the foregoing and on the assumption that the bonds
identified in paragraph (5), which are issued prior to June 30, 2003 will
be issued at an interest rate of 5.5 per cent and the bonds identified in
paragraph (5) which are issued after July 1, 2003 will be issued at an
interest rate of 6.0 per cent, it can be determined from the following
schedule that the bonds which are proposed to be issued, which include
all authorized and unissued bonds previously authorized, as adjusted,
general obligation bonds and instruments of indebtedness under which
the State incurs a contingent liability as a guarantor authorized in this
Act, will not cause the debt limit to be exceeded at the time of such
issuance:

Greatest Amount

Time of Issuance and Year of
and Amount to be Debt Limit Highest Principal
Counted Against at Time of and Interest
Debt Limit Issuance on Bonds and Guaranties
1st half FY 2001-2002
$190,000,000 612,604,967 421,116,649 (2004-2005)
2nd half FY 2001-2002
$237,500,000 612,604,967 438,997,230 (2005-2006)
1st half FY 2002-2003
$142,500,000 632,256,422 451,536,768 (2005-2006)
2nd half FY 2002-2003
$142,500,000 632,256,422 461,887,680 (2006-2007)
1st half FY 2003-2004
$142,500,000 658,022,060 475,047,680 (2006-2007)
2nd half FY 2003-2004
$142,500,000 658,022,060 483,597,680 (2006-2007)
1st half FY 2004-2005
$142,500,000 684,441,540 493,388,749 (2007-2008)
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2nd half FY 2004-2005
$95,000,000 684,441,540 499,088,749 (2007-2008)
(9)  Overall and concluding finding. From the facts, estimates, and assump-
tions stated in this declaration of findings, the conclusion is reached
that the total amount of principal and interest estimated for the general
obligation bonds authorized in this Act, and for all bonds authorized
and unissued, and calculated for all bonds issued and outstanding, and
all guaranties, will not cause the debt limit to be exceeded at the time of
issuance.

SECTION 9. The legislature finds the bases for the declaration of findings
set forth in this Act reasonable. The assumptions set forth in this Act with respect to
the principal amount of general obligation bonds which will be issued, the amount of
principal and interest on reimbursable general obligation bonds which are assumed
to be excludable, and the assumed maturity structure shall not be deemed to be
binding, it being the understanding of the legislature that such matters must remain
subject to substantial flexibility.

SECTION 10. Authorization for issuance of general obligation bonds. Gen-
eral obligation bonds may be issued as provided by law in an amount that may be
necessary to finance projects authorized herein; provided that the sum total of
general obligation bonds so issued shall not exceed $100,000,000.

Any law to the contrary notwithstanding, general obligation bonds may be
issued from time to time in accordance with Section 39-16, Hawaii Revised Statutes,
in such principal amount as may be required to refund any general obligation bonds
of the State of Hawaii heretofore or hereafter issued pursuant to law.

SECTION 11. The provisions of this Act are declared to be severable and if
any portion thereof is held to be invalid for any reason, the validity of the remainder
of this Act shall not be affected.

SECTION 12. Statutory material to be repealed is bracketed and stricken.
New statutory material is underscored.

SECTION 13. This Act shall take effect upon its approval.
(Approved November 2, 2001.)

ACT 4 H.B. NO. 15

A Bill for an Act Relating to the Emergency Environmental Workforce.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The September 11, 2001, tragedy, resulting from terrorist
attacks in New York, Virginia, and Pennsylvania, has changed the lives of Ameri-
cans and the way government responds to acts of terrorism. Today, all levels of
government across the nation are facing challenges to meet the needs of all constitu-
ents.

The federal government faces the monumental task of developing and imple-
menting America’s response to violent acts of terrorism and preparing an extensive
network of security and intelligence to meet national and international needs. While
New York faces the enormous tasks of rebuilding and restoring disrupted services to
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its people, other state and local governments across the nation must deal with the
““ripple effect” of a disrupted world economy.

Here in Hawaii, state and county leaders of executive and legislative
branches of government have begun to assess the impact of September 11 on the
local economy within the context of broader national and international econormies.
While the visitor industry has been the first segment of our local economy to suffer
the effects of decreased Ieisure travel, other ancillary or related industries have been
impacted as well. -

Analysis and research are still needed to provide a clearer forecast as to the
potential duration and depth of the visitor downturn.

While government assesses the State’s long-term needs and continues its
efforts to lessen negative economic impacts of activities or undertakings beyond our
control, immediate short-term solutions are needed for Hawaii’s people being
negatively impacted with reduced work schedules or layoffs. Immediate solutions
for immediate relief will require unprecedented levels of cooperation between state
and local government, and between public and private entities, and bold yet produc-
tive proposals.

The purpose of this Act is to appropriate funds for the establishment of an
emergency environmental workforce for short-term employment for individuals
who have lost their jobs because of Hawaii’s recent economic downturn. Individuals
willing to accept the challenge of a workforce job will assist the efforts to:

(1) Isolate the spread of dengue fever;

(2) Fradicate the miconia plant and other invasive plants; and

(3) Reduce coqui frog and fire ant populations.

SECTION 2. There is established the emergency environmental workforce to
be attached to The Research Corporation of the University of Hawaii for administra-
tive purposes. The emergency environmental workforce shall:

(1) Employ approximately four hundred to four hundred fifty individuals

who were terminated from their jobs after the September 11 tragedy as
a result of the local economic downturn. The individuals shall be
employed as three-month contract employees;

(2) Deploy contract employees to all island mayors certifying a need for
environmental clearance and eradication services to supplement current
services being provided for the isolation of dengue fever, the eradica-
tion of the miconia plant and other invasive plants, and the reduction of
coqui frog and fire ant populations; and

(3) Coordinate its efforts with the efforts of the invasive species committee
on each island.

SECTION 3. The Research Corporation of the University of Hawaii shall:

(1) Together with the Pacific Cooperative Studies Unit, develop a plan-
ning, administration, implementation, and evaluation strategy, includ-
ing a program duration plan and a budget for contract and administra-
tive expenses for the sum appropriated;

(2) Consult with private employers with workforces, which have, or which
may be, affected by layoffs from the economic downturn as a result of
the September 11 tragedy to develop a recruitment and public informa-
tion plan;

(3) Develop a strategy for the interviewing and selection of program parti-
cipants;

(4) Work with island mayors requesting cleaning and eradication services
to administer physical examinations, as may be necessary, to qualifying
applicants prior to final contract offers;
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(5) Request that the attorneys employed or retained by the University of
Hawaii prepare the necessary employment contracts to meet the objec-
tives of the program on an expedited basis;

(6) Submit review and assessment reports to the governor, the senate
president, and the house speaker every sixty days for the duration of the
program; and

(7)  Undertake all other necessary activities for program development and
implementation.

SECTION 4. There is appropriated out of the general revenues of the State of
Hawaii the sum of $1,500,000 or so much thereof as may be necessary for fiscal year
2001-2002 for the establishment of an emergency environmental workforce to be
administered by The Research Corporation of the University of Hawaii.

The sum appropriated shall be expended by The Research Corporation of the
University of Hawaii for the purposes of this Act.

SECTION 5. This Act shall take effect upon its approval.
(Approved November 2, 2001.)

ACT 5 H.B. NO. 16

A Bill for an Act Relating to Procurement.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The terrible terrorist incidents on September 11, 2001, resulted
in an immense and tragic loss of life and security, and have truly stunned the nation.
As a result, the United States has increased its vigilance and implemented numerous
heightened security measures designed to guard against further attacks.

Due largely to the terrorist attacks and their far-ranging impacts, air travel
throughout the country has decreased dramatically. This has had an especially
damaging effect on Hawaii’s economy because tourism, our main industry, is almost
completely dependent on air travel. Airlines, hotels, and other businesses have been
laying off significant numbers of employees. Consequently, Hawaii is facing what
may be its worst economic crisis in history.

As part of the effort to revive the economy, the legislature finds that
amending or repealing certain public contract requirements will enable government
agencies to make timely awards of contracts and infuse needed moneys into busi-
nesses that are seeking ways to recover their losses and curtail numerous layoffs.
The Hawaii public procurement code, chapter 103D, Hawaii Revised Statutes, treats
small purchases of less than $25,000 for goods, services, or construction, in such a
way as to ensure administrative simplicity and as much competition as practicable.

Since September 11, 2001, business activity slowed down to a virtual
standstill, causing the statewide number of initial claims filed for unemployment
benefits to increase by more than two hundred per cent from the same period last
year. The legislature further finds that the slowdown of business activity in the State,
the resulting increase in unemployment benefit claims, and the inability of these
unemployed residents to maintain their payments for their medical, food, and shelter
costs poses an imminent danger to public health, safety, and welfare. The legislature
believes that this imminent danger to public health, safety, and welfare presents a
compelling state interest during this time of economic emergency to give preference
to state residents for the limited number of jobs currently available in this State.
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The purposes of this Act are to raise the small purchase thresholds and to
ensure that the primary beneficiaries of the relaxed public contract requirements are
state residents whose livelihood have been severely compromised by the events of
September 11, 2001.

SECTION 2. Notwithstanding any provision of law to the contrary, including
chapter 103D, Hawaii Revised Statutes, procurements of $50,000 or less for goods
and services shall be treated as small purchases under section 103D-305, Hawaii
Revised Statutes.

SECTION 3. Notwithstanding any provision of law to the contrary, including
chapter 103D, Hawaii Revised Statutes, construction contracts of less than $250,000
shall be treated as small purchases under section 103D-305, Hawaii Revised Stat-
utes; provided, each construction contract shall require a performance bond to be
secured and delivered to the purchasing agency that is in a form prescribed by the
rules of the policy board, executed by a surety company authorized to do business in
this State, or otherwise secured in a manner satisfactory to the purchasing agency, in
an amount equal to one hundred per cent of the price specified in the contract.

SECTION 4. All contracts entered into, or commencement of any established
procedure prior to entering into a contract, including bid solicitation, under statutes
or portions of statutes affected by this Act, shall continue to be honored until their
termination. The provisions of this Act shall not be applied so as to impair any
contract existing as of the effective date of this Act or to otherwise violate the
provisions of either the Hawaii Constitution or the United States Constitution.

SECTION 5. (a) During the economic emergency period from September 11,
2001, to June 30, 2002, if the governor suspends any statute, rule, or order as
authorized by the third special session of the 2001 Hawaii state legislature to
facilitate the awarding of contracts for goods, services, or construction, all such
contracts shall be awarded with a view toward revitalizing the economy of the State.
For all such contracts not involving federal funds, preference shall be given to
contractors who affirm that:

(1) Immediately prior to the date of the governor’s declaration of an
economic emergency they were, and are on the date of any award of a
contract, licensed to conduct business and other activities in the State,
in good standing, and in full compliance with registration requirements,
all tax laws, wage and hour, employment, insurance, worker’s compen-
sation, and employee health and benefits laws of the State; and

(2) At least seventy-five per cent of their workforce consists of state
residents. For purposes of this paragraph, a person shall be deemed to
be a “‘state resident’’ if the person has lived continuously in the State
for a period of six months prior to the effective date of this Act, and has
not established residency in another state by living continuously therein
or filing tax returns in that jurisdiction during that time.

(b) Any contractor found to have made a false affirmation under subsection

(a) may have its offer rejected and may be debarred or suspended pursuant to section
103D-702, Hawaii Revised Statutes. If work on a project has commenced prior to
institution of a challenge against the contractor’s affirmation, the contractor may be
permitted to continue working during resolution of the challenge.

(c) The preference provisions of this section shall also be applied to all

contracts with a total value of $100,000 or more under section 3.

18



THIRD SPECIAL SESSION ACT 6

SECTION 6. The names of all contractors, a brief description of the contract,
and the amount of each contract awarded, shall be submitted to the legislature in a
monthly report regarding every construction contract with a total value of $100,000
or more awarded under the increased small purchase dollar ceilings pursuant to this
Act or pursuant to a suspension of any statute, rule, or order in the exercise of the
governor’s powers.

SECTION 7. If any provision of this Act, or the application thereof to any
person or circumstance is held invalid, the invalidity does not affect other provisions
or applications of this Act which can be given effect without the invalid provision or
application, and to that extent the provisions of this Act are severable.

SECTION 8. This Act shall take effect upon its approval and shall be
repealed on June 30, 2002.

(Approved November 2, 2001.)

ACT 6 S.B. NO. 2

A Bill for an Act Relating to Temporary Health Insurance for Unemployed Persons.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The terrorist attacks in New York, Virginia, and Pennsylvania
on September 11, 2001, have significantly raised global concerns about the safety of
air travel. Because Hawaii is an island destination, air travel is the primary means of
arrival for the large majority of Hawaii’s visitors. The current concern with air travel
has devastated tourism, the State’s primary industry, and the ripple effect has been
felt in all sectors of our economy.

The downturn in our visitor industry has caused significant numbers of our
residents to be victims of employment furloughs, layoffs, reduced work hours, and
terminations. While these former employees may obtain some financial relief
through unemployment insurance benefits, they may not, for financial or other
reasons, be able to continue their health care insurance coverage.

The purpose of this Act is to help unemployed persons to maintain health
care coverage by providing a temporary program of health insurance.

SECTION 2. There is established the temporary health insurance for unem-
ployed persons program to provide temporary health care coverage for persons who
have lost employment on or after September 11, 2001.

To be eligible to participate in this program the person shall:

(1) Have lost the person’s health insurance as a result of a furlough, layoff,

reduced work hours, or termination of employment on or after Septem-
ber 11, 2001;

(2) Not be eligible for any health insurance coverage from another source;

and

(3) Agree to pay for the costs of the person’s coverage premium.

This program shall have a benefit package similar to the basic benefits
provided in the department’s QUEST-Net program and shall be administered by the
department of human services.

SECTION 3. If a person is entitled to continue health insurance coverage
pursuant to the Consolidated Omnibus Budget Reconciliation Act (COBRA), the
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person may apply for reimbursement of payments made for the purpose of continu-
ing the person’s health insurance medical and prescription drug coverage up to the
following monthly amounts:

Single: $125.00

Family: $315.00

The total reimbursement a person may collect under this section shall be for

three months of coverage from the effective date of the individual’s loss of coverage.

A person is eligible for reimbursement of payments if:

(1) The person became unemployed, furloughed, or suffered a reduction in
work hours which has resulted in the loss of the person’s employment
related group health insurance which occurred on or after the Septem-
ber 11, 2001, disaster, and is ineligible for any other insurance through
the person’s spouse or parents;

(2) The person is entitled to continue health insurance coverage pursuant to
the Consolidated Omnibus Budget Reconciliation Act (COBRA);

(3) The person is not eligible for any other employment related group
health coverage reimbursement or subsidy aimed to assist the unem-
ployed person in continuing the person’s group health insurance cover-
age;

(4) The person certifies in writing the amount paid by the person for
prescription and medical coverage for the three-month period begin-
ning on the effective date of the person’s loss of coverage; and

(5) The person’s employer certifies in writing that the person is not entitled
to any other subsidy offered by the employer or the employer’s health
insurer.

SECTION 4. There is appropriated out of the general funds of the State of
Hawaii the sum of $1,587,600 or so much thereof as may be necessary for fiscal year
2001-2002 and the sum of $1,360,800 or so much thereof as may be necessary for
fiscal year 2002-2003 for administration of the program established by this Act.

The sums appropriated shall be expended by the department of human
services for the purposes of this Act.

SECTION 5. There is appropriated out of the general funds of the State of
Hawaii the sum of $2,000,000 or so much thereof as may be necessary for fiscal year
2001-2002 for the reimbursement of payments made under this Act.

The sum appropriated shall be expended by the department of labor and
industrial relations for the purposes of this Act.

SECTION 6. This Act shall take effect on December 1, 2001, and shall be
repealed on December 21, 2002.

(Approved November 2, 2001.)

ACT 7 S.B. NO. 3

A Bill for an Act Relating to Unemployment.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. In the aftermath of the September 11th terrorist attacks and the
damaging effect on the airline and visitor industries, Hawaii’s economy has experi-
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enced an immediate and significant downturn with an unprecedented number of
workers being laid off.

The purpose of this Act is to create a temporary program providing addi-
tional benefits to unemployed workers by extending their unemployment insurance
(UD) benefits. The funds for state additional benefits (SAB) payable under this Act
shall be withdrawn from the unemployment compensation trust fund pursuant to
sections 383-121 to 383-123, Hawaii Revised Statutes. If necessary, additional
moneys may be allocated from the state general fund and used for the payment of
expenses incurred for the administration of SAB.

SECTION 2. For the purpose of this Act:

““‘Applicable benefit year’” means the individual’s current benefit year if the
individual has an unexpired benefit year or the individual’s most recent benefit year
for regular benefits ending on or after September 11, 2001.

‘‘Benefit year’” shall be as defined in section 383-1, Hawaii Revised Stat-
utes.

“Continued claim certification’” means an application that certifies the
completion of a week of total, part-total, or partial unemployment to claim benefits
for a week of unemployment as defined in section 12-5-73, Hawaii Administrative
Rules.

““Eligibility period”” for the receipt of SAB shall be the period beginning on
the first Sunday following the date that this Act is approved by the governor and
ending on June 30, 2002.

““Initial claim’” includes a new claim, an additional claim, or a reopened
claim as defined in section 12-5-73, Hawaii Administrative Rules.

‘‘Regular benefits’” means the unemployment insurance benefits paid on an
initial claim filed under chapter 383, Hawaii Revised Statutes, except as provided for
in sections 383-168 through 383-176, Hawaii Revised Statutes.

*‘State additional benefits’” or ‘““SAB’’ means the unemployment compensa-
tion benefits payable under this Act.

““Week of unemployment’’ shall be as defined in section 383-1, Hawaii
Revised Statutes.

SECTION 3. An individual shall be eligible to receive a payment of SAB
with respect to a week of unemployment in accordance with the provisions of this
Act; provided that:

(1) The individual filed an initial claim or continued claim certification for

regular benefits on or after September 11, 2001, and was paid benefits
for the period after September 11, 2001;

(2) The week of unemployment falls within the eligibility period;

(3) The individual exhausted all rights to receive regular benefits under
chapter 383, Hawaii Revised Statutes, on or after September 11, 2001,
or if regular benefits were not exhausted, the individual’s applicable
benefit year expired on or after September 11, 2001;

(4) The individual 1is not eligible to receive unemployment benefits under
federal law or the laws of any other state, or any federal or federal-state
extended benefits program, after September 11, 2001;

(5) Any additional or extended unemployment benefits paid under federal
law or the laws of any other state, or any federal or federal-state
extended benefits program, shall not be deducted from the total SAB
amount the individual is eligible for, but shall be in addition to SAB,
and SAB shall be paid only when such federal, federal-state, or other
state’s extended benefits are not payable to the individual; and
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(6) The individual has met all other conditions of eligibility that apply to
regular benefits as required under chapter 383, Hawaii Revised Stat-
utes, except that no individual shall be required to serve a waiting
period in the eligibility period.

SECTION 4. (a) The weekly SAB amount payable to an individual for a
week of total unemployment in the eligibility period shall be an amount equal to the
weekly benefit amount payable in the individual’s applicable benefit year.

(b) The maximum SAB amount payable to any eligible individual with
respect to the individual’s applicable benefit year shall be thirteen times the individ-
ual’s weekly SAB amount.

(c) No SAB shall be payable for any week beginning prior to the eligibility
period or after the close of the eligibility period.

SECTION 5. Benefits paid to an individual under the SAB program shall be
charged against the account of any of the individual’s base period employers except
for employers on a contributory plan under section 383-61, Hawaii Revised Statutes.

SECTION 6. Effective for calendar year 2002 only, section 383-68, Hawaii
Revised Statutes, shall not apply and the contribution rate schedule shall be main-
tained at schedule C. The governor may provide for a schedule change for the
remainder of the calendar year 2002 only by issuance of a proclamation specifically
invoking the change and the effective date of the change.

SECTION 7. Except when the result would be inconsistent with the provi-
sions of this Act, the provisions of chapter 383, Hawaii Revised Statutes, which
apply to claims for, or the payment of, regular benefits shall apply to claims for, and
the payment of, SAB.

SECTION 8. No provision contained in this Act shall apply to the payment
of SAB if such provision conflicts with federal statutes and jeopardizes the receipt of
federal administrative funding and certification for the Federal Unemployment Tax
Act (FUTA) employer tax offset credit.

In the event any provision in this Act jeopardizes the receipt of federal funds,
the governor is authorized to revise any provision of this Act to the extent required to
maximize the receipt of federal funds. The governor shall promptly report any such
revision and reasons therefor to the legislature at the next legislative session
thereafter.

SECTION 9. There is appropriated out of the general revenues of the State of
Hawaii the sum of $560,000 or so much thereof as may be necessary for fiscal year
2001-2002 to carry out the purposes of this Act.

The sum appropriated shall be expended by the department of labor and
industrial relations.

SECTION 10. This Act shall take effect upon its approval and shall be
repealed on June 30, 2002.

(Approved November 2, 2001.)
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ACT 8 S.B.NO. 5

A Bill for an Act Relating to Filing Thresholds for Certain Taxes.
Be It Enacted by the Legisiature of the State of Hawaii:

SECTION 1. The terrorist attacks on September 11, 2001, have stunned the
nation and have had far-ranging impacts that threaten to paralyze our national
economy. As a result, we have experienced a dramatic decrease in air travel, which
has a particularly damaging effect on Hawaii’s tourism-based economy. To counter-
act these negative effects, this Act increases the filing thresholds for taxpayers filing
withholding, general excise, use, transient accommodations, and rental motor vehi-
cle and tour vehicle surcharge tax returns.

Employers are responsible for withholding a portion of their employees’
wages as income tax and paying the amounts withheld to the department of taxation
on the employees’ behalf. Withholding returns with less than $100,000 annual
liability are due monthly on or before the fifteenth day of the calendar month
following the month for which the taxes were withheld. When the total tax liability is
less than $1,000 for the calendar year, returns may be filed quarterly on or before the
fifteenth day of the month after the close of each quarter. This Act increases the
threshold for quarterly filing to $5,000.

The periodic general excise or use tax return (Form G-45) must be filed on a
monthly, quarterly, or semiannual basis on or before the last day of the month
following the close of the reporting period. Currently, the return and tax may be filed
on a quarterly basis if the taxpayer’s liability for the calendar or fiscal year is $2,000
or less and on a semi-annual basis if the total liability is $1,000 or less. The filing
thresholds were last increased in 1985. These same thresholds are applicable to a
taxpayer filing a transient accommodations tax return and rental motor vehicle and
tour vehicle surcharge tax return.

The purpose of this Act is to assist taxpayers by increasing the thresholds for
taxpayers filing withholding, general excise, use, transient accommodations, and
rental motor vehicle and tour vehicle surcharge tax returns. This will reduce the
filing burden of taxpayers, thereby encouraging compliance and providing greater
cash flow for taxpayers.

For example, a taxpayer with a gross income of $25,000 per year, subject to
the general excise tax, now must file on a quarterly basis. The return for the third
calendar quarter ending September 30, 2001, is currently due on October 31, 2001.
This Act will allow that taxpayer to file on a semiannual basis. The return for the
third and fourth calendar quarters would not have to be filed until January 31, 2002.
Similar savings both in cash flow and decrease in paperwork will be felt by those
who will only need to file quarterly instead of monthly and for the payment of the
other taxes as well.

SECTION 2. Section 235-62, Hawaii Revised Statutes, is amended to read as
follows:

¢‘§235-62 Return and payment of withheld taxes. Every employer re-
quired by this chapter to withhold taxes on wages paid in any month shall make a
return of such wages to the department of taxation on or before the fifteenth day of
the calendar month following the month for which the taxes have been withheld;
provided that each employer required to make a return under this section whose
liability for taxes withheld exceeds $100,000 a year, shall make a return of wages
and taxes withheld to the department on or before the tenth day of the calendar
month following the month for which the taxes have been withheld. The return shall
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be in such form, including computer printouts and the like, and contain such
information as may be prescribed by the director of taxation. The return shall be filed
with the collector of the taxation district in which the employer has the employer’s
principal place of business or with the director at Honolulu if the employer has no
place of business in the State. Every return required under this section shall be
accompanied by a remission of the complete amount of tax withheld, as reported in
the retarn. If the director believes collection of the tax may be in jeopardy, the
director may require any person required to make a return under this section to make
such return and pay such tax at any time. The director may grant permission to
employers, whose liability to pay over the taxes withheld as provided in this section
shall not exceed [$1000] $5,000 a year, to make returns and payments of the taxes
due on a quarterly basis during the calendar year, the returns and payments to be
made on or before the fifteenth day of the calendar month after the close of each
quarter, to wit, on or before April 15, July 15, October 15, and January 15. The
director may grant permission to employers to make monthly payments based on an
estimated quarterly liability; provided that the employer files a reconciliation return
on or before the fifteenth day of the calendar month after the close of each quarter
during the calendar year as provided by this section. The director, for good cause,
may extend the time for making returns and payments, but not beyond the fifteenth
day of the second month following the regular due date of the return. With respect to
wages paid out of public moneys, the director, in the director’s discretion, may
prescribe special forms for, and different procedures and times for the filing of, the
returns by employers paying the wages, or may waive the filing of any returns upon
the conditions and subject to rules the director may prescribe.”’

SECTION 3. Section 237-30, Hawaii Revised Statutes, is amended by
amending subsections (b) and (c) to read as follows:

““(b) Notwithstanding subsection (a), the director of taxation, for good cause,
may permit a taxpayer to file the taxpayer’s return required under this section and
make payments thereon:

(1) On a quarterly basis during the calendar or fiscal year, the return and
payment to be made on or before the last day of the calendar month
after the close of each quarter, to wit: for calendar year taxpayers, on or
before April 30, July 31, October 31, and January 31 or, for fiscal year
taxpayers, on or before the last day of the fourth month, seventh month,
and tenth month following the beginning of the fiscal year and on or
before the last day of the month following the close of the fiscal year;
provided that the director is satisfied that the grant of the permit will not
unduly jeopardize the collection of the taxes due thereon and the
taxpayer’s total tax liability for the calendar or fiscal year under this
chapter will not exceed [$2;0005] $4,000; or

(2) On a semiannual basis during the calendar or fiscal year, the return and
payment to be made on or before the last day of the calendar month
after the close of each six-month period, to wit: for calendar year
taxpayers, on July 31 and January 31 or, for fiscal year taxpayers, on or
before the last day of the seventh month following the beginning of the
fiscal year and on or before the last day of the month following the
close of the fiscal year; provided that the director is satisfied that the
grant of the permit will not unduly jeopardize the collection of the taxes-
due thereon and the taxpayer’s total tax liability for the calendar or
fiscal year under this chapter will not exceed [$1;000:] $2.000.

The director, for good cause, may:permit a taxpayer to make monthly

payments based on the taxpayer’s estimated quarterly or semiannual liability, pro-
vided the taxpayer files a reconciliation return at the end of each quarter or at the end
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of each six-month period during the calendar or fiscal year, as provided in this
section.

(c) If a taxpayer filing the taxpayer’s return on a quarterly or semiannual
basis, as provided in this section, becomes delinquent in either the filing of the
taxpayer’s return or the payment of the taxes due thereon, or if the liability of a
taxpayer, who possesses a permit to file the taxpayer’s return and to make payments
on a semiannual basis exceeds [$1;000] $2,000 in general excise taxes during the
calendar year or exceeds [$2;000] $4,000 in general excise taxes during the calendar
year if making payments on a quarterly basis, or if the director determines that any
such quarterly or semiannual filing of return would unduly jeopardize the proper
administration of this chapter, including the assessment or collection of the general
excise tax, the director may, at any time, revoke a taxpayer’s permit, in which case
the taxpayer will then be required to file the taxpayer’s return and make payments
thereon as herein provided in subsection (a).”’

SECTION 4. Section 237D-6, Hawaii Revised Statutes, is amended by
amending subsections (b) and (c) to read as follows:

*“(b) Notwithstanding subsection (a), the director of taxation, for good cause,
may permit a taxpayer to file the taxpayer’s return required under this section and
make payments thereon:

(1) On a quarterly basis during the calendar or fiscal year, the return and
payment to be made on or before the last day of the calendar month
after the close of each quarter, to wit: for calendar year taxpayers, on or
before April 30, July 31, October 31, and January 31 or, for fiscal year
taxpayers, on or before the last day of the fourth month, seventh month,
and tenth month following the beginning of the fiscal year and on or
before the last day of the month following the close of the fiscal year;
provided that the director is satisfied that the grant of the permit will not
unduly jeopardize the collection of the taxes due thereon and the
taxpayer’s total tax liability for the calendar or fiscal year under this
chapter will not exceed [$2;000;] $4,000; or

(2) On a semiannual basis during the calendar or fiscal year, the return and
payment to be made by or before the last day of the calendar month
after the close of each six-month period, to wit: for calendar year
taxpayers, on July 31 and January 31 or, for fiscal year taxpayers, on or
before the last day of the seventh month following the beginning of the
fiscal year and on or before the last day of the month following the
close of the fiscal year; provided that the director is satisfied that the
grant of the permit will not unduly jeopardize the collection of the taxes
due thereon and the taxpayer’s total tax liability for the calendar or
fiscal year under this chapter will not exceed [$15000:] $2,000.

The director, for good cause, may permit a taxpayer to make monthly
payments based on the taxpayer’s estimated quarterly or semiannual liability; pro-
vided that the taxpayer files a reconciliation return at the end of each quarter or at the
end of each six-month period during the calendar or fiscal year, as provided in this
section.

(c) If a taxpayer filing the taxpayer’s return on a quarterly or semiannual
basis, as provided in this section, becomes delinquent in either the filing of the
taxpayer’s return or the payment of the taxes due thereon, or if the liability of a
taxpayer, who possesses a permit to file the taxpayer’s return and to make payments
on a semiannual basis exceeds [$15000] $2,000 in transient accommodations taxes
during the calendar year or exceeds [$2;000] $4,000 in transient accommodations
taxes during the calendar year if making payments on a quarterly basis, or if the
director determines that any such quarterly or semiannual filing of return would
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unduly jeopardize the proper administration of this chapter, including the assessment
or collection of the transient accommodations tax, the director, at any time, may
revoke a taxpayer’s permit, in which case the taxpayer shall then be required to file
the taxpayer’s return and make payments thereon as provided in subsection (a).””

SECTION 5. Section 251-4, Hawaii Revised Statutes, is amended by amend-
ing subsections (b) and (c) to read as follows:

*‘(b) Notwithstanding subsection (a), the director, for good cause, may
permit a person to file the person’s return required under this section and make
payments thereon:

(1) On a quarterly basis during the calendar or fiscal year, the return and
payment to be made on or before the last day of the calendar month
after the close of each quarter, to wit: for calendar year taxpayers, on or
before April 30, July 31, October 31, and January 31 or, for fiscal year
taxpayers, on or before the last day of the fourth month, seventh month,
and tenth month following the beginning of the fiscal year and on or
before the last day of the month following the close of the fiscal year;
provided that the director is satisfied that the grant of the permit will not
unduly jeopardize the collection of the surcharge taxes due thereon and
that the person’s total surcharge tax liability for the calendar or fiscal
year under this chapter will not exceed [$2;000;] $4,000; or

(2) On asemiannual basis during the calendar or fiscal year, the return and
payment to be made by or before the last day of the calendar month
after the close of each six-month period, to wit: for calendar year
taxpayers, on July 31 and January 31 or, for fiscal year taxpayers, on or
before the last day of the seventh month following the beginning of the
fiscal year and on or before the last day of the month following the
close of the fiscal year; provided that the director is satisfied that the
grant of the permit will not unduly jeopardize the collection of the
surcharge taxes due thereon and that the person’s total surcharge tax
liability for the calendar or fiscal year under this chapter will not
exceed [$4600:] $2,000.

The director, for good cause, may permit a person to make monthly pay-
ments based on the person’s estimated quarterly or semiannual liability; provided
that the person files a reconciliation return at the end of each quarter or at the end of
each six-month period during the calendar or fiscal year, as provided in this section.

(c) If a person filing the return on a quarterly or semiannual basis, as
provided in this section, becomes delinquent in either the filing of the return or the
payment of the surcharge taxes due thereon, or if the liability of a person, who
possesses a permit to file the return and to make payments on a semiannual basis
exceeds [$1000] $2,000 in surcharge taxes during the calendar year or exceeds
[$2,000] $4,000 in surcharge taxes during the calendar year if making payments on a
quarterly basis, or if the director determines that any such quarterly or semiannual
filing of return would unduly jeopardize the proper administration of this chapter,
including the assessment or collection of the surcharge tax, the director, at any time,
may revoke a person’s permit, in which case the person then shall be required to file
the person’s return and make payments thereon as provided in subsection (a).”’

SECTION 6. Statutory material to be repealed is bracketed and stricken.
New statutory material is underscored.

SECTION 7. This Act shall take effect upon its approval; provided that:

(1) Section 2 shall apply to withholding taxes for periods beginning on or
after October 1, 2001;
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(2) Section 3 shall apply to gross income or gross proceeds received on or
after October 1, 2001, and all taxes accruing on or after October 1,
2001;

(3) Section 4 shall apply to gross rental or gross rental proceeds received
on or after October 1, 2001, and all taxes accruing on or after October
1, 2001; and

(4) Section 5 shall apply to the rental of each rental motor vehicle and the
use of each tour vehicle on or after October 1, 2001.

(Approved November 2, 2001.)

ACT 9 S.B.NO. 6

A Bill for an Act Relating to Taxation of Transportation Service Providers.

Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The terrorist attacks on September 11, 2001, have stunned the
nation and have had far-ranging impacts that threaten to paralyze our national
economy. As a result, we have experienced a dramatic decrease in air travel, which
has a particularly damaging effect on Hawaii’s tourism-based economy.

To counteract these negative effects, this Act subjects transportation service
providers to the general excise tax under section 237-13(6), Hawaii Revised Stat-
utes, in lieu of the public service company tax imposed under section 239-6, Hawaii
Revised Statutes.

The public service company tax is imposed on transportation service pro-
viders including motor carriers, common carriers by water, and contract carriers, and
is a means of taxing the carrier’s personal property, tangible and intangible, includ-
ing the going concern value. The tax is generally measured at the rate of four per
cent on the gross income from the provider’s public service company business
earned in the previous taxable year. Because the public service company tax is based
upon the prior year’s gross income, the tax may not correspond to the taxpayer’s
current year’s receipts or activities.

Under improving economic conditions, the public service company tax is
favorable to transportation service providers because the provider would pay a tax
equal to four per cent of its prior year’s income, which would be less than a four per
cent tax measured by its higher current year’s income. However, in a declining
market place, the provider may have to pay more in taxes than its current gross
income can support.

The purpose of this Act is to allow transportation service providers to report
under the general excise tax chapter instead of the public service company tax
system, which would allow them to pay a four per cent tax based on their actual
income for the current period. This will more than likely result in tax savings to them
given the anticipated economic climate. '

SECTION 2. Section 237-7, Hawaii Revised Statutes, is amended to read as
follows:

€¢§237-7 ““Service business or calling”’, defined. ‘‘Service business or
calling’’ includes all activities engaged in for other persons for a consideration
which involve the rendering of a service, including professional and transportation
services, as distinguished from the sale of tangible property or the production and
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sale of tangible property. ‘‘Service business or calling’’ does not include the services
rendered by an employee to the employee’s employer.”

SECTION 3. Section 237-18, Hawaii Revised Statutes, is amended to read as
follows:

¢¢§237-18 Further provisions as to application of tax. (a) Where a coin
operated device produces gross income which is divided between the owner or
operator of the device, on the one hand, and the owner or operator of the premises
where the device is located, on the other hand, the tax imposed by this chapter shall
apply to each such person with respect to the person’s portion of the proceeds, and
no more.

(b) Where gate receipts or other admissions are divided between the person
furnishing or producing a play, concert, lecture, athletic event, or similar spectacle
(including any motion picture showing) on the one hand, and a promoter (including
any proprietor or other operator of a motion picture house) offering the spectacle to
the public, on the other hand, the tax imposed by this chapter, if the promoter is
subject to the tax imposed by this chapter, shall apply only to the promoter measured
by the whole of the proceeds, and the promoter shall be authorized to deduct and
withhold from the portion of the proceeds payable to the person furnishing or
producing the spectacle the amount of the tax payable by the person upon such
portion. No tax shall apply to a promoter with respect to such portion of the proceeds
as is payable to a person furnishing or producing the spectacle, who is exempted by
section 237-23 from taxation upon such activity.

(c) Where, through the activity of a person taxable under section 237-13(6), a
product has been milled, processed, or otherwise manufactured upon the order of
another taxpayer who is a manufacturer taxable upon the value of the entire
manufactured products, which consists in part of the value of the services taxable
under section 237-13(6), so much gross income as is derived from the rendering of
the services shall be subjected to tax on the person rendering the services at the rate
of one-half of one per cent, and the value of the entire product shall be included in
the measure of the tax imposed on the other taxpayer as elsewhere provided.

(d) Where, through the activity of a person taxable under section 237-13(6),
there have been rendered to a cane planter services consisting in the harvesting or
hauling of the cane, or consisting in road maintenance, under a contract between the
person rendering the services and the cane planter, covering the services and also the
milling of the sugar, the services of harvesting and hauling the cane and road
maintenance shall be treated the same as the service of milling the cane, as provided
by subsection (c), and the value of the entire product, manufactured or sold for the
cane planter under the contract, shall be included in the measure of the tax imposed
on the person as elsewhere provided.

(e) Where insurance agents, including general agents, subagents, or solici-
tors, who are not employees and are licensed pursuant to chapter 431, or real estate
brokers or salespersons, who are not employees and are licensed pursuant to chapter
467, produce commissions which are divided between such general agents,
subagents, or solicitors, or between such real estate brokers or salespersons, as the
case may be, the tax levied under section 237-13(6) or under section 237-16 as to
real estate brokers or salespersons, or under section 237-13(7) as to insurance
general agents, subagents, or solicitors shall apply to each such person with respect
to the person’s portion of the commissions, and no more. :

(f) Where tourism related services are furnished through arrangements made
by a travel agency or tour packager and the gross income is divided between the
provider of the services and the travel agency or tour packager, the tax imposed by
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this chapter shall apply to each such person with respect to such person’s respective
portion of the proceeds, and no more.

As used in this subsection ‘‘tourism related services’’ means catamaran
cruises, canoe rides, dinner cruises, lei greetings, transportation included in a tour
package, sightseeing tours not subject to chapter 239, admissions to luaus, dinner
shows, extravaganzas, cultural and educational facilities, and other services rendered
directly to the customer or tourist, but only if the providers of the services other than
air transportation are subject to a four per cent tax under this chapter or chapter 239.

(g) Where transient accommodations are furnished through arrangements
made by a travel agency or tour packager at noncommissioned negotiated contract
rates and the gross income is divided between the operator of transient accommoda-
tions on the one hand and the travel agency or tour packager on the other hand, the
tax imposed by this chapter shall apply to each such person with respect to such
person’s respective portion of the proceeds, and no more.

As used in this subsection, the words ‘‘transient accommodations’’
and “‘operator’’ shall be defined in the same manner as they are defined in section
237D-1.

(h) Where the transportation of passengers or property is furnished through
arrangements between motor carriers, and the gross income is divided between the
motor carriers, any tax imposed by this chapter shall apply to each motor carrier with
respect to each motor carriers’ respective portion of the proceeds.

As used in this subsection:

‘“Carrier’” means a person who engages in transportation, and does not
include a person such as a freight forwarder or tour packager who provides
transportation by contracting with others, except to the extent that such person
oneself engages in transportation.

‘‘Contract carrier’” means a person other than a public utility as defined
under section 239-2 or taxicab, which under contracts or agreements, engages in the
transportation of persons or property for compensation, by land, water, or air.

‘‘Motor carrier’” means a common carrier or contract carrier transporting
persons or property for compensation on the public highways, other than a public
utility as defined under section 239-2 or taxicab.

“‘Public highways’’ has the meaning defined by section 264-1 including both
state and county highways, but operation upon rails shall not be deemed transporta-
tion on the public highways.””

SECTION 4. Section 239-6, Hawaii Revised Statutes, is amended to read as
follows:

€¢§239-6 Airlines, certain carriers. (a) There shall be levied and assessed
upon each airline a tax of four per cent of its gross income each year from the airline
business; provided that if an airline adopts a rate schedule for students in grade
twelve or below traveling in school groups providing such students at reasonable
hours a rate less than one-half of the regular adult fare, the tax shall be three per cent
of its gross income each year from the airline business.

(b) There shali be levied and assessed upon each motor carrier, each common
carrier by water, and upon each contract carrier other than a motor carrier, a tax of
four per cent of its gross income each year from the motor carrier or contract carrier
business.

(c) The tax imposed by this section is a means of taxing the personal property
of the airline or other carrier, tangible and intangible, including going concern value,
and is in lieu of the tax imposed by chapter 237 but is not in lieu of any other tax.
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(d) Notwithstanding subsections (a), (b), and (c), the rate of tax upon the
portion of the gross income of a motor carrier which consists of the receipts from the
sale of its products oriservices to a contractor shall be as follows:

(1) In calendar year 2000, 3.5 per cent;

(2) In calendar year 2001, 3.0 per cent;

(3) In calendar year 2002, 2.5 per cent;

(4) In calendar year 2003, 2.0 per cent;

(5) In calendar year 2004, 1.5 per cent;

(6) In calendar year 2005, 1.0 per cent; and

(7) In calendar year 2006, and thereafter, 0.5 per cent;
provided that there is-a resale of the products or services and the resale by the
contractor is subject ta taxation at the highest rate under section 237-13 or 237-16;
the gross income of the motor carrier is not divided as provided in the definition of
“‘gross income’’ in seition 239-2 for the tax imposed under this chapter or chapter
237; and the gross income of the motor carrier from the sale of its products or
services to the contractor is not subject to a deduction under chapter 237 by the
contractor; and in the case of services provided by the motor carrier, the benefit of
the service passes to the customer of the contractor as an identifiable element of the
contracting or service provided by the contractor and does not constitute overhead as
defined in section 237-1.

The department shall have the authority to implement the tax rate changes in
paragraphs (1) through (7) by prescribing tax forms and instructions that require tax
reporting and payment by deduction, allocation, or any other method to determine
tax liability with due regard to the tax rate changes.

For purposes of this subsection, ‘‘contractor’’ has the same meaning as
defined in section 237-6.

(e) Notwithstanding subsections (a) through (d), beginning on October 1,
2001, the tax under this chapter shall not apply to airlines, motor catriers, common
carriers by water, and contract carriers other than motor carriers; provided that the
eross income received on or after October 1, 2001, by these carriers shall be subject
to the tax imposed under chapter 237. For the taxable year in which October 1, 2001
occurs, the tax imposed and due under this chapter for the affected carriers shall be
abated in an amount equal to:

(1) The tax imposed on the first day of the taxpayer’s taxable year in which

October 1, 2001 occurs;

(2) Divided by the number of months in the taxpayer’s affected taxable

year; and

(3) Multiplied by the number of months in the taxpayer’s taxable year

remaining after September 30, 2001.””

SECTION 5. Statutory material to be repealed is bracketed and stricken.
New statutory material is underscored.

SECTION 6. This Act shall take effect upon its approval; provided that the
gross income received on or after October 1, 2001, by transportation service
providers shall be subject to the tax imposed under chapter 237, Hawaii Revised
Statutes.

(Approved November 2, 2001.)
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ACT 10 S.B. NO. 8

A Bill for an Act Relating to Income Tax Credits.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Chapter 235, Hawaii Revised Statutes, is amended by adding a
new section to be appropriately designated and to read as follows:

¢‘§235-  Residential construction and remodeling tax credit. (a) There
shall be allowed to each taxpayer, subject to the taxes imposed by this chapter, a
residential construction and remodeling tax credit that shall be deductible from the
taxpayer’s net income tax liability, if any, imposed by this chapter for the taxable
year in which the credit is properly claimed. The amount of the tax credit claimed
under this section by the taxpayer in all years for which the credit is available shall
be limited to four per cent of the residential construction or remodeling costs
incurred; provided that the costs shall not exceed $250,000 in the aggregate for each
unit; and that the costs are incurred before July 1, 2002.

In the case of a partnership, S corporation, estate, trust, or association of
apartment owners, the tax credit allowable is for construction or remodeling costs
incurred by the entity for the taxable year. The cost upon which the tax credit is
computed shall be determined at the entity level. Distribution and share of credit
shall be determined pursuant to section 235-110.7(a).

If a deduction is taken under section 179 (with respect to election to expense
depreciable business assets) of the Internal Revenue Code, no tax credit shall be
allowed for that portion of the construction or remodeling cost for which the
deduction is taken.

The basis of eligible property for depreciation or accelerated cost recovery
system purposes for state income taxes shall be reduced by the amount of credit
allowable and claimed. In the alternative, the taxpayer shall treat the amount of the
credit allowable and claimed as a taxable income item for the taxable year in which it
is properly recognized under the method of accounting used to compute taxable
income.

(b) The credit allowed under this section shall be claimed against the net
income tax liability, if any, imposed by this chapter for the taxable year in which the
tax credit is properly claimed.

(c) If the tax credit under this section exceeds the taxpayer’s income tax
liability, the excess of credit over liability may be used as a credit against the
taxpayer’s income tax liability in subsequent years until exhausted. All claims,
including amended claims, for a tax credit under this section shall be filed on or
before the end of the twelfth month following the close of the taxable year for which
the credit may be claimed. Failure to comply with the foregoing provision shall
constitute a waiver of the right to claim the credit.

(d) The director of taxation shall prepare any forms that may be necessary to
claim a credit under this section. The director may also require the taxpayer to
furnish information to ascertain the validity of the claim for credit made under this
section and may adopt rules necessary to effectuate the purposes of this section
pursuant to chapter 91.

(e) The tax credit allowed under this section shall be available for taxable
years beginning after December 31, 2000, and shall not be available for taxable
years beginning after December 31, 2003.

(f) To qualify for the income tax credit, the taxpayer shall be in compliance
with all applicable federal, state, and county statutes, rules, and regulations.

(8) As used in this section:

31



ACT 10 THIRD SPECIAL SESSION

“‘Construction or remodeling cost’” means any costs incurred after Decem-
ber 31, 2000, for plans, design, construction, and equipment related to new construc-
tion, alterations, or modifications to residential real property.

““Net income tax liability’’ means income tax liability reduced by all other
credits allowed under this chapter.”’

SECTION 2. Section 235-110.4, Hawaii Revised Statutes, is amended as
follows:

1. By amending subsection (a) to read:

““(a) There shall be allowed to each taxpayer subject to the taxes imposed by
this chapter and chapter 237D, an income tax credit, which shall be deductible from
the taxpayer’s net income tax liability, if any, imposed by this chapter for the taxable
year in which the credit is properly claimed.

The amount of the credit shall be [feur] ten per cent of the construction or
renovation costs incurred during the taxable year for each qualified botel facility
located in Hawaii, and shall not include the construction or renovation costs for
which another credit was claimed under this chapter for the taxable year[-]; provided
that the construction or renovation costs are incurred before July 1, 2003.

In the case of a partnership, S corporation, estate, trust, association of
apartment owners of a qualified hotel facility, time share owners association, or any
developer of a time share project, the tax credit allowable is for construction or
renovation costs incurred by the entity for the taxable year. The cost upon which the
tax credit is computed shall be determined at the entity level. Distribution and share
of credit shall be determined pursuant to section 235-110.7(a).

If a deduction is taken under section 179 (with respect to election to expense
depreciable business assets) of the Internal Revenue Code, no tax credit shall be
allowed for that portion of the construction or renovation cost for which the
deduction is taken.

The basis of eligible property for depreciation or accelerated cost recovery
system purposes for state income taxes shall be reduced by the amount of credit
allowable and claimed. In the alternative, the taxpayer shall treat the amount of the
credit allowable and claimed as a taxable income item for the taxable year in which it
is properly recognized under the method of accounting used to compute taxable
income.”’

2. By amending subsection (c) to read:

““(c) If the tax credit under this section exceeds the taxpayer’s income tax
liability, the excess of credit over liability [shall-be-—refunded—to—the—taxpayer;

section-shall be-made for-amountsless-than-$1:] may be used as a credit against the
taxpayer’s income tax liability in subsequent years until exhausted. All claims for a
tax credit under this section, including amended claims, shall be filed on or before
the end of the twelfth month following the close of the taxable year for which the
credit may be claimed. Failure to comply with the foregoing provision shall consti-
tute a waiver of the right to claim the credit.”

3. By amending subsection (e) to read:

““(e) The tax credit allowed under this section shall be available for taxable
years beginning after December 31, 1998, and shall not be available for taxable
years beginning after December 31, [2002:] 2005.”

SECTION 3. Statutory material to be repealed is bracketed and stricken.
New statutory material is underscored.!

SECTION 4. This Act shall take effect upon its approval; provided that:
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(1) The amount of the tax credit under section 235-110.4(a), Hawaii Re-
vised Statutes, amended by section 2 of this Act shall be four per cent
for any hotel construction and renovation costs incurred prior to the
effective date of this Act; and

(2)  Section 2(1) and 2(2) of this Act shall be repealed on June 30, 2003,
and section 235-110.4(a) and (c), Hawaii Revised Statutes, shall be
reenacted in the form in which it read prior to the effective date of this
Act.

(Approved November 2, 2001.)

Note
1. Edited pursuant to HRS §23G-16.5.

ACT 11 S.B. NO. 10

A Bill for an Act Making an Appropriation for Marketing and Promoting the Safety
of and Increased Security at State Airports.

Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The terrible terrorist incidents in New York, Virginia, and
Pennsylvania, on September 11, 2001, resulted in an immense and tragic loss of life
and security, and have truly stunned the nation. As a result, the United States has
increased its vigilance and implemented numerous heightened security measures
designed to guard against further attacks. Temporary closure of the nation’s airports
and suspension of civilian air travel were only two of many such measures.
Increased security has been implemented at all airports, including the airports in
Hawaii.

Due largely to the terrorist attacks and their far-ranging impacts, air travel
throughout the country has fallen dramatically. This has had an especially damaging
effect on Hawaii’s economy because tourism, our main industry, is almost com-
pletely dependent on air travel. In spite of emergency federal subsidies, airlines have
been laying off significant numbers of employees and cutting the number of flights
to and from Hawaii. Consequently, Hawaii is facing what may be its worst economic
crisis in history. As part of the effort to stimulate the economy and encourage travel
to Hawaii, the legislature finds that the State should implement a marketing program
emphasizing the use of state airports and promoting the safety of and increased
security at all state airports in Hawaii.

The purpose of this Act is to appropriate funds to the department of
transportation to market and promote the safety of and increased security at all state
airports.

SECTION 2. There is appropriated out of the airport revenue fund (TRN
195) the sum of $5,000,000 or so much thereof as may be necessary for fiscal year
20012002 to be expended for marketing and promoting the safety of and increased
security at state airports; provided that in expending the sums appropriated here-
under, the department of transportation shall:

(1) Obtain prior approval from the Federal Aviation Administration on the
use of these funds for marketing and promotion plans; .

(2) Comply with all applicable rules, regulations, conditions, and restric-
tions, including any imposed by the federal government, unless and to
the extent the State obtains approval to be excused from such compli-
ance; and
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(3) Not violate any covenants or contractual obligations under or relating
to bonds or other types of financing issued or obtained by the depart-
ment.

The sum appropriated shall be expended by the department of transportation

for the purposes of this Act.

SECTION 3. This Act shall take effect upon its approval.
(Approved November 2, 2001.)

ACT 12 S.B. NO. 11

A Bill for an Act Relating to Transportation.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The terrible tragedies in New York, Virginia, and Pennsylvania
on September 11, 2001, caused by terrorist attacks have stunned the nation. As a
result, the United States has increased its vigilance and implemented numerous
heightened security measures designed to guard against further attacks. Temporary
closure of the nation’s airports was just one of many measures. Increased security
measures have been implemented at all airports, including the airports in Hawaii.
Due largely to the terrorist attacks and their far-ranging impacts, air travel through-
out the country has fallen dramatically. This has had an especially damaging effect
on Hawaii’s economy because tourism, our main industry, is almost completely
dependent on air travel. Airlines have been laying off significant numbers of
employees and cutting the number of flights to and from Hawaii. Consequently,
Hawaii is facing what may be its worst economic crisis in history. As part of the
effort to stimulate the economy and encourage travel to Hawaii, the legislature finds
that the security measures required by this Act, relating to airports, harbors, and
highways, should be implemented immediately.

SECTION 2. There is appropriated out of the airport revenue fund of the
State of Hawaii the sum of $10,000,000 or so much thereof as may be necessary for
fiscal year 2001-2002 to be expended for security measures at state airports as
follows:

Program 1.D. Airport FY 2001-2002
TRN 102 Honolulu international $6,400,000
TRN 104 General aviation $ 75,000
TRN 111 Hilo international $ 600,000
TRN 114 Kona international $ 960,000
TRN 131 Kahului $1,300,000
TRN 135 Kapalua $ 50,000
TRN 141 Molokai $ 50,000
TRN 151 Lanai $ 50,000
'TRN 161 Kauai $ 515,000

The sum appropriated shall be expended by the department of transportation
for the purposes of this Act.

SECTION 3. There is appropriated out of the interdepartmental transfer fund
the sum of $2,264,000 or so much thereof as may be necessary for fiscal year 2001-
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2002 to establish thirty-six full-time equivalent (36.00 FTE) permanent sheriffs
positions to provide security services at the Honolulu international airport:

Program 1.D. Program FY2001-2002
36.00*
PSD 503 SHERIFF $2,264,000

The sum appropriated shall be expended by the department of public safety
for the purposes of this Act.

SECTION 4. There is appropriated out of the airport revenue fund of the
State of Hawaii the sum of $1,480,000 or so much thereof as may be necessary for
fiscal year 2001-2002 to be expended for planning, designing, improving, acquiring,
constructing, installing, or equipping security improvements at various state airport
locations.

The sum appropriated shall be expended by the department of transportation
for the purposes of this Act.

SECTION 5. There is appropriated out of the airport revenue fund of the
State of Hawaii the sum of $13,314,000 or so much thereof as may be necessary for
fiscal year 2001-2002 to be expended for planning, designing, improving, acquiring,
constructing, installing, or equipping airport improvements relating to the renewal,
renovation, upgrade, or maintenance of facilities at various state airport locations.

The sum appropriated shall be expended by the department of transportation
for the purposes of this Act.

SECTION 6. There is appropriated out of the harbor special fund of the State
of Hawaii the sum of $1,212,000 or so much thereof as may be necessary for fiscal
year 2001-2002 to be expended for security measures at state harbors as follows:

Program 1.D. Harbor FY2001-2002
TRN 301 Honolulu $606,000
TRN 311 Hilo $202,000
TRN 331 Kahului $202,000
TRN 361 Nawiliwili $202,000

The sum appropriated shall be expended by the department of transportation
for the purposes of this Act.

SECTION 7. There is appropriated out of the harbor special fund of the State
of Hawaii the sum of $3,000,000 or so much thereof as may be necessary for fiscal
year 2001-2002 to be expended for planning, designing, improving, acquiring,
constructing, installing, or equipping security improvements at various state harbor
locations.

The sum appropriated shall be expended by the department of transportation
for the purposes of this Act.

SECTION 8. There is appropriated out of the state highway fund of the State
of Hawaii the sum of $5,000,000 or so much thereof as may be necessary for fiscal
year 2001-2002 to be expended for security measures for state highways.

The sum appropriated shall be expended by the department of transportation
for the purposes of this Act.

SECTION 9. Notwithstanding any law or any provision of this Act to the
contrary, the appropriations made for capital improvement projects authorized under
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this Act in sections 4, 5, and 7 shall not lapse at the end of the fiscal year for which
the appropriation is made; provided that all appropriations, which are unencumbered
as of June 30, 2003, shall lapse as of that date to the fund from which the
appropriation is made.

SECTION 10. In expending the sums appropriated in this Act, the depart-

ment of transportation shall:

(1) Comply with all applicable rules, regulations, conditions, and restric-
tions, including any imposed by the federal government, unless and to
the extent the State obtains approval to excuse such compliance; and

(2) Not violate any covenants or contractual obligations under or relating
to bonds or other types of financing issued or obtained by the depart-
ment.

SECTION 11. This Act shall take effect upon its approval.
(Approved November 2, 2001.)

ACT 13 S.B. NO. 12

A Bill for an Act Relating to the Emergency Budget and Reserve Fund.

Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The tragic events of September 11, 2001, thrust the United
States and Hawaii into an economic whirlpool. The repercussions of the devastation
in New York and Washington, D.C., were felt across the nation, and have had
especially serious, negative effects on Hawaii’s economy. It is clear that unless the
State acts quickly and decisively, our economic downward spiral will continue.

The emergency budget and reserve fund was established by the legislature in
1999 to serve as a temporary source of supplemental funding for the State during
times of crisis like the one we face today. The legislature finds that an appropriation
of $33,270,403 for fiscal year 2001-2002 into the emergency budget and reserve
fund is necessary to allow the State to provide for its public health, safety, and
welfare needs.

SECTION 2. There is appropriated out of the Hawaii tobacco settlement
special fund the sum of $33,270,403 or so much thereof as may be necessary for
fiscal year 2001—2002 to be deposited into the emergency budget and reserve fund.

The sum appropriated shall be expended by the department of health for the
purpose of this Act.

SECTION 3. This Act shall take effect upon its approval.
(Approved November 2, 2001.)
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ACT 14 S.B. NO. 13

A Bill for an Act Relating to State Finances.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Hawaii’s recovering economy suffered a serious setback as a
result of the tragedy of September 11, 2001. One way to mitigate the negative impact
on the State’s economy, as well as to enhance Hawaii’s position in the nation as an
education center and as a leader in health care, is to support the University of
Hawaii’s health and wellness center, including a new medical school facility. To
help bolster our flagging construction industry and to promote education in the State,
the legislature finds that it is in the best interests of the State to:

(1) Authorize construction of a university health and weliness center,

including a new medical school facility, to be situated on the island of
Oahu for the University of Hawaii;

(2) Authorize the board of regents of the University of Hawaii to issue

revenue bonds to pay for the university health and wellness center; and

(3) Allow a portion of the moneys in the Hawaii tobacco settlement special

fund to be used to pay principal of and interest on, and to generate
required coverage, if any, for, any revenue bonds issued by the board of
regents of the University of Hawaii to finance construction of a univer-
sity health and wellness center.

SECTION 2. Section 328L-2, Hawaii Revised Statutes, is amended by

amending subsection (b) to read as follows:

““(b) The fund shall be used for the purpose of receiving, allocating, and

appropriating the tobacco settlement moneys as follows:

(1) [Ferty] Twenty-four and one-half per cent shall be appropriated into the
emergency and budget reserve fund under section 328L-3;

(2) Thirty-five per cent shall be appropriated to the department for
[purpese] purposes of section 328L-4; [and]

(3) [Fwenty-five] Twelve and one-half per cent shall be appropriated into
the Hawaii tobacco prevention and control trust fund under section
328L-5[:]; and

(4)! Twenty-eight per cent shall be appropriated into the university revenue-
undertakings fund created in section 306-10, to be applied solely to the
payment of the principal of and interest on, and to generate required
coverage, if any, for, revenue bonds issued by the board of regents of
the University of Hawaii to finance the cost of construction of a
university health and wellness center, including a new medical school
facility, to_be situated on the island of Oahu, for the succeeding fiscal
year; provided that any moneys in excess of the amount required to pay
principal of and interest on, and to generate required coverage, if any,
for such revenue bonds in any fiscal year, shall be transferred to the
emergency and budget reserve fund under section 328L-3, and the
Hawaii tobacco prevention and control trust fund under section 328L.-5,
in the succeeding fiscal year, in the same proportion as to the amount of
moneys appropriated to those funds in accordance with this subsec-
tion.”’

SECTION 3. Section 328L-5, Hawaii Revised Statutes, is amended as
follows:
(1) By amending subsection (a) to read:
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““(a) There is established the Hawaii tobacco prevention and control trust
fund as a separate fund of a nonprofit entity having a board of directors and
qualifying under section 501(c)(3) of the Internal Revenue Code of 1986, as
amended, into which shall be deposited [twenty-five-pereent-of] moneys received as
provided under section 328L-2(b)(3). The director of health with the concurrence of
the governor, shall select, in accordance with law, the entity based upon the proven
record of accomplishment of the entity in administering a similar trust fund.”

(2) By amending subsection (c) to read:

“(c) The entity selected under subsection (a) [

i i ], for each fiscal year, may expend
up to fifty per cent of the total market value of the Hawaii tobacco prevention and
control trust fund on the preceding June 30, for tobacco prevention and control,
including but not limited to, reducing cigarette smoking and tobacco use among
youth and adults through education and enforcement activities, and controlling and
preventing chronic diseases where tobacco is a risk factor.”

SECTION 4. There is hereby authorized the sum of $150,000,000 in revenue
bond funds or so much thereof as may be necessary and the same sum or so much
thereof as may be necessary is appropriated for fiscal year 2001-2002 for plans,
design, construction, and equipment for a university health and wellness center,
including a new medical school facility, to be situated on the island of Oahu.

SECTION 5. The board of regents of the University of Hawaii is authorized
to issue revenue bonds for a university health and wellness center, including a new
medical school facility in such principal amount as shall be required to yield the
amount necessary to finance the cost of construction thereof, and, if so determined
by the board of regents of the University of Hawaii and approved by the governor, an
additional principal amount as may be deemed necessary by the board of regents of
the University of Hawaii to pay interest on the authorized and issued revenue bonds
during the estimated period of construction of the university health and wellness
center, including a new medical school facility, for which the revenue bonds are
issued, to establish, maintain, or increase reserves for the revenue bonds, and to pay
the expenses of issuing such revenue bonds. The revenue bonds shall be issued
pursuant to the provisions of chapter 306, Hawaii Revised Statutes. The principal
and interest on board of regents of the University of Hawaii revenue bonds, to the
extent not paid from the proceeds of such bonds, shall be payable from and secured
by the amounts appropriated to the university revenue-undertakings fund from the
Hawaii tobacco settlement special fund pursuant to section 328L-2, Hawaii Revised
Statutes. The expenses incurred in issuing the board of regents of the University of
Hawaii revenue bonds shall, to the extent not paid from the proceeds of such bonds,
be paid by the board of regents from funds available therefor.

The proceeds of the revenue bonds authorized in this section are appropriated
for fiscal year 2001-2002 for the construction of the university health and wellness
center, including a new medical school facility.

Notwithstanding any law to the contrary, the university health and wellness
center, including the new medical school facility, shall constitute a ‘‘university
project’ as defined in section 306-1, Hawaii Revised Statutes; the term ‘‘cost of
construction’’ shall have the meaning provided that term in section 306-1, Hawaii
Revised Statutes; and all moneys allotted or appropriated from the Hawaii tobacco
settlement special fund to the university revenue-undertakings fund shall constitute
““revenue of the university’’ as defined in section 306-1, Hawaii Revised Statutes.
The allocation or appropriation of moneys to the university revenue-undertakings
fund pursuant to section 328L-2, Hawaii Revised Statutes, shall constitute compli-
ance with section 306-9, Hawaii Revised Statutes, or any successor thereto, and
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moneys in the university revenue-undertakings fund appropriated pursuant to sec-
tion 328L-2, Hawaii Revised Statutes, shall be applied solely to the payment of the
principal of and interest on, and to generate required coverage, if any, for, revenue
bonds issued by the board of regents to finance the construction of the university
health and wellness center, including a new medical school facility. The University
of Hawaii shall constitute a public undertaking, improvement, or system, and ail
moneys allocated or appropriated from the Hawaii tobacco settlement special fund
shall constitute ‘‘revenues’” for purposes of the Constitution of Hawaii.

Notwithstanding any other law to the contrary, the board of regents is
authorized to pledge, dedicate, or commit all or any portion of moneys on deposit in
one or more special or revolving funds of the University of Hawaii as additional
security for the payment of principal of and interest on, and to generate required
coverage, if any, for, such revenue bonds, and, in the event of such a pledge,
dedication, or commitment, to transfer as and when necessary from such fund or
funds such amount as shall be necessary to timely pay that portion of the principal of
and interest on, and required coverage, if any, for, such revenue bonds.

SECTION 6. Whenever revenue bonds authorized by this Act are issued, the
board of regents is authorized to apply the proceeds of such revenue bonds to the
purpose for which such bonds are issued.

SECTION 7. The appropriations made for a university health and wellness
center, including a new medical school facility, from the proceeds of revenue bonds
or the university revenue-undertakings fund funded by the Hawaii tobacco settle-
ment special fund authorized in this Act shall not lapse at the end of the fiscal period
for which the appropriation or authorization is made; provided that all appropriations
that are unencumbered as of June 30, 2004, shall lapse as of that date.

SECTION 8. There is appropriated out of private donations and other
moneys held by the University of Hawaii the sum of $150,000,000 or so much
thereof as may be necessary for fiscal year 2001-2002 for the construction of a
university health and wellness center, including a new medical school facility to be
situated on the island of Oahu.

SECTION 9. The sums authorized or appropriated by this Act shall be
expended by the board of regents of the University of Hawaii for the purposes of this
Act.

SECTION 10. Statutory material to be repealed is bracketed and stricken.
New statutory material is underscored.

SECTION 11. This Act shall take effect upon its approval; provided that
section 2 shall take effect on July 1, 2002.

(Approved November 2, 2001.)

Note

1. Should be underscored.
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ACT 15 H.B. NO. 17

A Bill for an Act Relating to Economic Emergency.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The September 11, 2001, terrorist attacks on the United States
have severely impacted Hawaii’s economy. Business experienced catastrophic reve-
nue losses as a result of decreases in the number of visitors to Hawaii. The nation has
been warned to expect the continuation of the war on terrorism as well as continued
losses due to lagging consumer confidence. With the increased risk of further
terrorist attacks around the world, the economic welfare of the State is further
threatened.

The purpose of this Act is to confer temporarily upon the governor certain
powers to provide immediate relief to facilitate continuity of business activities and
services, minimize employee layoffs, and prevent endangerment of public health,
safety, or welfare, during a period of economic emergency.

SECTION 2. (a) Declaration of economic emergency. The governor may
issue a proclamation declaring an economic emergency for the period from Septem-
ber 11, 2001, to April 30, 2002, if the governor finds that, during this time period, in
addition to any determination that the slowdown of business activity in the State
poses an imminent or present danger to the public health, safety, or welfare, there
has been a two hundred per cent statewide increase in initial claims filed for
unemployment benefits, other than claims resulting from a labor dispute, when
compared with initial claims filed in the corresponding week of the preceding
calendar year.

(b) Upon the declaration of the economic emergency, the governor may
exercise emergency powers under this Act to provide relief during the period of the
economic emergency to residents of the State who, as a result of the September 11,
2001, terrorist attacks have experienced substantial monetary losses. The relief
provided under this Act shall be to facilitate continuity of business activities and
services, minimize employee layoffs, and prevent endangerment of public health,
safety, or welfare.

(c) Upon the declaration of an economic emergency, the governor shall
convene an advisory committee composed of the president of the senate, the speaker
of the house of representatives, the minority leader of the senate, and the minority
leader of the house of representatives. The governor, through the advisory commit-
tee, shall inform the legislature and the public on the exercise of emergency powers
under this Act.

SECTION 3. Suspension of statutes and rules. (a) The governor may sus-
pend, in whole or in part, any statute, rule, or order only to implement measures
relating to:

(1) Grant-in-aid programs to provide food for Hawaii’s needy;

(2) Programs to provide aid for persons exiting welfare after the maximum
five years on November 30, 2001, for housing, childcare, clothing, and
school supplies;

(3) Programs of the housing and community development corporation of
Hawaii that provide financial assistance to Hawaii’s needy;

(4) Establishment of a temporary health insurance program to be imple-
mented by the department of human services;

(5) The creation of a temporary state additional benefits program to pro-
vide extended unemployment insurance benefits;
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(6) Increasing filing thresholds for taxpayers filing withholding, general
excise, use, transient accommodations, and rental motor vehicle and
tour vehicle surcharge tax returns;

(7)  Imposing the general excise tax, rather than the public service company
tax, on transportation service providers;

(8) Implementation of an integrated marketing plan to market and promote
the State of Hawaii as a visitor destination;

(9) Marketing the safety of and increased security at state airports;

(10)  Strengthening security at state airports, harbors, and highways;

(11) Transferring funds from the Hawaii tobacco settlement fund to the
emergency budget and reserve fund as authorized by the third special
session of the twenty-first legislature;

(12) Establishment and implementation of an emergency environmental
workforce to address environmental clearance and eradication services,

when the governor determines that strict compliance with any statute, rule, or order
would prevent, hinder, or delay the governor’s efforts to facilitate continuity of
business activities and services, or when written evidence is submitted by the
appropriate state department or agency showing that the health or living standards of
a substantial number of individuals are immediately at risk requiring relief such as
welfare assistance, unemployment compensation, or health insurance.

(b) The governor shall provide public notice prior to the effective date
whenever a statute, rule, or order is suspended in the same manner required for the
publication of rules under section 4.

(c) The governor shall not suspend any provision of this Act.

SECTION 4. Adoption of rules. The governor may adopt rules that are
required for fair, just, nondiscriminatory, and orderly administration of the emer-
gency powers granted in section 3 of this Act to provide immediate relief during the
economic emergency period; provided that reasonable classifications, exceptions,
and exemptions may be made and granted to effectuate the emergency powers.
Chapter 91, Hawaii Revised Statutes, shall not apply to these rules. Rules authorized
by this Act shall be adopted by the governor and become effective on a specified
date. Prior to the effective date, the rules shall be published pursuant to section 1-
28.5, Hawaii Revised Statutes, or in lieu of publication and when immediate
adoption of rules is necessary, by radio or television broadcast, on an official state
website on the Internet, or such other means as may be available; provided that the
rules shall be published thereafter pursuant to section 1-28.5, Hawaii Revised
Statutes, at the earliest practicable date.

SECTION 5. Existing state contracts. (a) The governor may suspend, waive,
or defer any contract obligations owed to the State up to April 30, 2002, and upon
such terms and conditions as shall be necessary to minimize losses that are attribut-
able to the economic emergency. For the purposes of this section, the term ‘‘con-
tracts’” includes leases, including agricultural leases with the department of land and
natural resources or department of agriculture; land licenses; land permits; ease-
ments; concessions, including airport concessions; and subsidies and grants that
have been awarded, extended, or renewed pursuant to law and rules.

(b) A person under contract with the State may be eligible for consideration
for relief if the person requests such relief and satisfies the following conditions:

(1) The person under contract with the State submits:

(A) Written evidence proving the amount and the extent of any losses
attributable to the economic emergency; and

(B) An accounting of any insurance or federal benefit or assistance
received or anticipated due to the economic emergency; and
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(2) The losses, at a minimum, must be at least a fifteen per cent reduction
in the volume of business (including the volume of any business upon
which the person under contract with the State must pay to the State
rents, fees, or other amounts to the department or agency attributable to
such volume of business) covered by the contract for a period of at least
thirty days after September 10, 2001, computed on the average monthly
gross income attributable to the business covered by the contract for the
shorter of the following periods:

(A) The six months just prior to September 11, 2001; or

(B) As long as the person under contract with the State has had the
contract with the State.

In computing the loss under paragraph (2), the person under contract

shall appropriately increase the volume of business by any amounts

reported in paragraph (1)(B). The written evidence required to be
submitted to the department or agency by the person under contract

with the State seeking relief under this paragraph must include at least a

weekly submission of daily sales and activity data, clearly indicating

sales and activity volume, the revenue received, derived, or realized
from or attributable to the sales and activities, and such other sales and
activity data deemed appropriate by the department or agency; and

(3) If the person under contract with the state department of transportation
is an .airline or air carrier, the person may qualify for the relief
described in this section if the person satisfies paragraph (1) and, in lien
of paragraph (2), the following conditions:

(A) The losses suffered by the airline or air carrier comprise at least a
fifteen per cent reduction in the volume and number of passen-
gers enplaned and deplaned or cargo handled, at state airports by
the airline or air carrier for a period of at least thirty days,
computed on the average monthly volume of passengers en-
planed and deplaned or cargo handled, as appropriate, for the six
months just prior to September 11, 2001;

(B) Each such airline and air carrier submits at least weekly to the
department of transportation traffic reports on aircraft operations,
including the daily flight schedules and the following for each
aircraft landing and taking off from a state airport: volume and
number of passengers enplaned and deplaned, volume and type
of cargo handled, type of aircraft, passenger and cargo capacity,
date of landing or take-off, and origin and destination.

SECTION 6. Notwithstanding section 261-7, Hawaii Revised Statutes, and
section 5 of this Act, the governor may waive airport landing fees, and airport
system support charges during the period of economic emergency. Each airline and
air carrier receiving relief under this section shall submit at least weekly to the
department of transportation traffic reports on aircraft operations, including the daily
flight schedules and for each aircraft landing and taking off from a state airport, the
volume and number of passengers enplaned and deplaned, volume and type of cargo
handled, type of aircraft, passenger and cargo capacity, the date of landing or take-
off, and origin and destination.

SECTION 7. The powers and authority conferred upon the governor by this
Act are in addition to any other powers or authority conferred upon the governor by
the laws of the United States and of the State for the same or like purpose, and shall
not be construed as abrogating, limiting, or modifying any such power or authority.
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SECTION 8. Monthly reports to the legislature. The governor shall submit a
monthly report to the legislature, or if the legislature is not in session, to its presiding
officers, to keep the legislature apprised of all actions taken under this Act. The
monthly reports shall include detailed information, by department or agency, on
each action taken under this Act, including the reasons for such action, the names of
all businesses and contractors benefiting by such actions, the benefit provided by any
insurance or federal agency, amounts expended, and the source of funding for each
expenditure.

SECTION 9. Effect of this Act on other laws and obligations. (a) All laws
inconsistent with this Act or any rule adopted under the authority of this Act, shall be
suspended during the period of the economic emergency and to the extent that the
suspension is necessary to effectuate the purposes of this Act.

(b) All actions taken under this Act shall comply with applicable federal laws
and regulations and shall not jeopardize the receipt of any federal aid or impair the
obligation of the State or any agency thereof to the holders of any bond issued by the
State or any such agency.

(c) The State and any agency thereof shall remain obligated to collect and
realize sufficient revenue to meet the expenditures of the State or any agency thereof
in carrying out its public duties.

SECTION 10. Upon the repeal of this Act:

(1) Any relief granted, including any benefit or privilege resulting from
any action taken by the governor under this Act, shall cease;

(2) All statutes, rules, or orders suspended, and all contract obligations that
were waived, suspended, deferred, or modified by the governor under
this Act shall be reinstated in the form that existed on the day before the
effective date of this Act; and

(3) All rules adopted by the governor under this Act shall terminate.

SECTION 11. If any provision of this Act, or the application thereof to any
person or circumstance is held invalid, the invalidity does not affect other provisions
or applications of the Act, which can be given effect without the invalid provision or
application, and to this end the provisions of this Act are severable.

SECTION 12. Section 171-13, Hawaii Revised Statutes, is amended to read
as follows:

¢‘§171-13 Disposition of public lands. Except as otherwise provided by law
and subject to other provisions of this chapter, the board may:
(1) Dispose of public land in fee simple, by lease, lease with option to
purchase, license, or permit; and
(2) Grant easement by direct negotiation or otherwise for particular pur-
poses in perpetuity on such terms as may be set by the board, subject to
reverter to the State upon termination or abandonment of the specific
purpose for which it was granted, provided the sale price of such
easement shall be determined pursuant to section 171-17(b).
No person shall be eligible to purchase or lease public lands, or to be granted a
license, permit, or easement covering public lands, who has had during the five years
preceding the date of disposition a previous sale, lease, license, permit, or easement
covering public lands cancelled for failure to satisfy the terms and conditions
thereofl-], unless such cancellation relates to a breach or default by the person in
payments to any agency of the State due to losses in volume of business or monthly
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gross income suffered by the person during a period of economic emergency
declared by the governor in accordance with chapter 209.”’

SECTION 13.! This Act shall take effect upon its approval and shall be
repealed on April 30, 2002.

(Approved November 3, 2001.)

Note

1. No Ramseyer clause.
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Session Laws of Hawaii
Passed By The
Twenty-First State Legislature
Regular Session
2002

ACT 1 HB. NO. 1

A Bill for an Act Making Appropriations to Provide for the Expenses of the
Legislature, the Legislative Auditor, the Legislative Reference Bureau, and
the Ombudsman.

Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. There is appropriated out of the general revenues of the State of
Hawaii the sum of $5,256,084 or so much thereof as may be necessary for defraying
any and all session and nonsession expenses of the Senate up to and including June
30, 2003, including the 2002 regular session, Twenty-first Legislature of the State of
Hawaii, and pre-session expenses and the expenses of any committee or committees
established during the interim between the 2002 and 2003 regular sessions.

SECTION 2. There is appropriated out of the general revenues of the State of
Hawaii the sum of $7,545,077 or so much thereof as may be necessary for defraying
any and all session and nonsession expenses of the House of Representatives up to
and including June 30, 2003, including the 2002 regular session, Twenty-first
Legislature of the State of Hawaii, and pre-session expenses and the expenses of any
committee or committees established during the interim between the 2002 and 2003
regular sessions.

SECTION 3. Payment of expenses of the Senate during the interim between
the 2002 and 2003 regular sessions shall be made only with the approval of the
President of the Senate, and payment of expenses of the House of Representatives
during the interim between the 2002 and 2003 regular sessions shall be made only
with the approval of the Speaker of the House of Representatives.

SECTION 4. Before January 15, 2003, the Senate and the House of Repre-
sentatives shall each have their accounts audited and a full report of the respective
audits shall be presented to the Senate and to the House of Representatives con-
vening on January 15, 2003.

SECTION 5. The expenses of any member of the Legislature while traveling

abroad on official business of the Legislature shall not be limited by the provisions
of section 78-15, Hawaii Revised Statutes, or by any other general statute. Until
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otherwise prescribed by law, the expenses of such member shall be $130 a day as
authorized by the President of the Senate and the Speaker of the House of Represen-
tatives, respectively.

SECTION 6. There is appropriated out of the general revenues of the State of
Hawaii the sum of $3,002,219 or so much thereof as may be necessary to the office
of the legislative auditor for the following expenses:

(1) The sum of $2,172,443 for defraying the expenses of the office of the

legislative auditor during fiscal year 2002-2003;

(2) The sum of $679,776 for defraying the expenses of the office of the

state ethics commission during fiscal year 2002-2003; and

(3) The sum of $150,000 during fiscal year 2002-2003 for:

(A) Performing special studies;

(B) Improving capabilities for planning, programming, and budget-
ng;

(C) Fulfilling other special requests made of the legislative auditor by
the Legislature or jointly by the President of the Senate and the
Speaker of the House of Representatives;

(D) Legislative studies and contractual services for those studies; and

(E) Such other purposes as may be determined by the joint action of
the President of the Senate and the Speaker of the House of
Representatives.

SECTION 7. There is appropriated out of the general revenues of the State of
Hawaii the sum of $2,381,102 or so much thereof as may be necessary to the
legislative reference bureau for defraying the expenses of the legislative reference
bureau during fiscal year 2002-2003, including equipment relating to computer
systems programming and operations.

SECTION 8. There is appropriated out of the general revenues of the State of
Hawaii the sum of $755,844 or so much thereof as may be necessary to the office of
the ombudsman for defraying the expenses of the office during fiscal year 2002-
2003.

SECTION 9. There is appropriated out of the general revenues of the State of
Hawaii the following sums or so much thereof as may be necessary for defraying the
expenses of the legislative information system:

(1) $600,000 to the Senate; and

(2) $600,000 to the House of Representatives.

This appropriation shall be used to pay for hardware, software, consultant, installa-
tion, material, supply, and other related costs associated with the legislative informa-
tion system that have been or will be incurred. This appropriation shall take effect
upon the approval of this Act and shall not lapse until June 30, 2003.

SECTION 10. There is appropriated out of the general revenues of the State
of Hawaii the sum of $175,000 or so much thereof as may be necessary for the
legislative broadcast program, including the production and distribution of television
broadcasts of legislative proceedings. This appropriation shall take effect upon the
approval of this Act and shall be expended by the Legislature for the purposes of this
section. This appropriation shall not lapse until June 30, 2003.

SECTION 11. As of the close of business on June 30, 2003, the unexpended

or unencumbered balance of any appropriation made by this Act shall lapse into the
general fund.
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SECTION 12. Act 1, Session Laws of Hawaii 2001, is amended by amend-
ing section 7 to read as follows:

““SECTION 7. There is appropriated out of the general revenues of the State
of Hawaii the sum of $500,000 or so much thereof as may be necessary to the office
of the legislative auditor for the purpose of meeting costs and expenses related to
Felix v. Cayetano consent decree studies and other activities requested by the
Legislature. This appropriation shall take effect upon the approval of this Act and
shall not lapse until June 30, [2002:] 2003.”

SECTION 13. Each section of this Act is declared to be severable from the
remainder of this Act.

SECTION 14." This Act shall take effect upon its approval.
(Approved January 30, 2002.)

Note

1. No Ramseyer clause.

ACT 2 S.B. NO. 2662

A Bill for an Act Relating to New Century Conversion Charter Schools.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Chapter 302A, Hawaii Revised Statutes, is amended by adding
a new section to subpart D of part IV to be appropriately designated and to read as
follows:

*“§302A- New century conversion charter schools; conversion
schools. (a) As used in this section:

“‘New century conversion charter school’’ means:

(1) Any existing department school that is managed and operated in ac-

cordance with subsection (d); or

(2) Any existing department school that is managed and operated by a
nonprofit organization in accordance with this section, excluding sub-
section (d).

““‘Nonprofit organization’” means a private, nonprofit, tax-exempt entity that:

(1) Is recognized as a tax exempt organization under section 501(c)(3) of
the Internal Revenue Code of 1986, as amended;

(2) Is domiciled in this State; and

(3) Makes a minimum annual contribution of $1 per pupil toward the
operation of a new century conversion charter school for every $4 per
pupil allocated by the department for the operation of the charter
school.

(b) A nonprofit organization may submit a letter of intent to the board of
education to operate and manage an existing public school as a new century
conversion charter school, establish a local school board as its governing body, and
develop a detailed implementation plan pursuant to section 302A-1182(c); provided
that:

(1) The local school board as the governing body of the new century
conversion charter school shall be composed of the board of directors
of the nonprofit organization and not the participants specified in
subsection (d)(1). The nonprofit organization may also appoint advi-
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sory panels of community representatives for each school managed by
the organization, with whom the organization may consult; provided
that these panels shall not have governing authority over the school and
shall serve only in an advisory capacity to the nonprofit organization;
The detailed implementation plan for each new century conversion
charter school to be operated by the nonprofit organization shall be
formulated, developed, and submitted by the local school board. The
detailed implementation plan shall be approved by a majority of the
votes cast by existing administrative, support, and teaching personnel,
and parents; provided that the school personnel may request their
bargaining unit representative to certify and conduct the elections for
their respective bargaining units;

After the detailed implementation plan for a new century conversion
charter school operated and managed by the nonprofit organization has
been approved by the new century charter school review panel and the
board of education as provided in section 302A-1182(d) to (g), the
board of education shall issue a charter, and the implementation plan
shall be converted to a written performance contract between the
nonprofit organization and the board of education, under which the new
century conversion charter school shall be managed and operated as a
division of the nonprofit organization;

The board of directors of the nonprofit organization, as the governing
body for the new century conversion charter school that it operates and
manages, shall have the same protections that are afforded to the state
board of education;

Any new century conversion charter school that is managed and
operated by a nonprofit organization shall be eligible for the same
federal and state funding as allowed to other department schools;
provided that the nonprofit organization may allocate federal and state
funds among two or more of the new century conversion charter
schools that it operates and manages to the extent permitted by law; and
If, at any time, the new century conversion charter school dissolves or
is denied continuation, the State of Hawaii shall have first right, at no
cost to the State, to all the assets and facilities of the new century
conversion charter school, except as provided in the detailed imple-
mentation plan.

(c) Any nonprofit organization that seeks to manage or operate a new century
conversion charter school as provided in subsection (b) shall comply with the
following at the time of application:

¢

2
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Have bylaws or policies that describe the manner in which business is
conducted and policies that relate to the management of potential
conflict of interest situations;

Have experience in the management and operation of public or private
schools, or, to the extent necessary, agree to obtain appropriate services
from another entity or entities possessing such experience;

Comply with all applicable federal, state, and county laws, including
being licensed and accredited, as applicable, in accordance with the
requirements of federal, state, and county governments; and

Comply with any other requirements prescribed by the department to
ensure adherence with applicable federal, state, and county laws and
the purposes of this chapter.

(d) As an alternative to subsection (b), any public school or schools may
submit a letter of intent to the board of education to form a new century conversion
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charter school, establish a local school board as its governing body, and develop a
detailed implementation plan pursuant to section 302A-1182(c); provided that:

(1)  The local school board as its governing body shall be composed of, at a
minimum, one representative from each of the following participant
groups:

(A) Principals;

(B) Instructional staff members selected by the school instructional
staff’

(C) Support staff selected by the support staff of the school;

(D) Parents of students attending the school selected by the parents of
the school;

(E) Student body representatives selected by the students of the
school; and

(F) The community at-large; and

(2) The detailed implementation plan shall be approved by a majority of
the votes cast by existing administrative, support, and teaching person-
nel, and parents; provided that the school personnel may request their
bargaining unit representative to certify and conduct the elections for
their respective bargaining units.

" () Up to a total of twenty-five schools may be established as new century
conversion charter schools.

(f) This section does not affect rights and duties that matured, penalties that
were incurred, and proceedings that were begun, before its effective date.

(8) Unless otherwise provided in this section, the provisions in this subpart,
as they relate to new century charter schools, shall apply to new century conversion
charter schools. In the event of a conflict between the provisions in this section, as
they relate to new century conversion charter schools, and the provisions in this
subpart, this section shall control.”’

SECTION 2. Section 302A-1182, Hawaii Revised Statutes, is amended to
read as follows:

‘‘§302A-1182 New century charter schools; establishment. (a) Up to a
total of twenty-five schools may be established as new century charter schools.
‘These new century charter schools may be established by:

(1) The creation of a new school [pursuant-to-subsection{e):

b2t o . X ) or

[€3] (2) The creation of a new school, comprising programs or sections of

existing public school populations and using existing public school
facilities, pursuant to subsection [{e):] (b).
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(b) Any community, group of teachers, group of teachers and administrators,
entity recognized as a nonprofit organization under section 501(c)(3) of the Internal
Revenue Code of 1986, as amended, or any program within an existing school may
submit a letter of intent to the board to form a new century charter school, establish a
local school board as its governing body, and develop a detailed implementation -
plan pursuant to subsection [¢d)] (c).

[€&)] (c) The local school board [shalt], with the support and guidance of the -

- superintendent, shall formulate and develop a detailed implementation plan that

meets the requirements of this subsection and [ef] section 302A-1184. The plan shall
include [but-not-belimited-to] the following: v

(1) A description of employee rights and management issues and a frame-
work for addressing those issues that protect the rights of employees;

(2) A plan for identifying, recruiting, and selecting students that is not
exclusive, elitist, or segregationist;

(3) The curriculum and instructional framework to be used to achieve
student outcomes, including an assessment plan; '

(4) A comprehensive plan for the assessment of student, administrative
support, and teaching personnel performance, that:

(A) Recognizes the interests of the general public;

(B) Incorporates or exceeds state educational content and perform-
ance standards;

(C) Includes a system of faculty and staff accountability that holds
faculty and staff both individually and collectively accountable
for their performance, and that is at least equivalent to the
average system of accountability in public schools throughout the
State; and

(D) Provides for program audits and annual financial audits.

(5) The governance structure of the school;

(6) A plan for any necessary design, construction, renovation, and manage-
ment of facilities that is consistent with the state facilities plan; pro-
vided that [#]:

(A) If the facilities management plan includes use of existing school
facilities, the new century charter school shall receive authoriza-
tion from the administrator responsible for the facilities[s—pro-
vided-further that-the]; and

(B) The final determination of use shall fall within the board’s
discretion.

[¢e)] (d) The detailed implementation plan shall be submitted to the new
century charter school review panel, which shall be composed of seven members as
follows:

(1) Four of the members shall be board of education members or their

designees appointed by the chairperson of the board of education; .

(2) Two of the members shall be members of the new century charter
school community approved by the chairperson of the board of educa-
tion from a list submitted by existing new century charter schools; and
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(3) One member shall be the superintendent of education or the superinten-
dent’s designee.

Panel review procedures shall be as provided in this section. The board may

adopt rules pursuant to chapter 91 to further guide the panel’s review process.

[€5)] (e) The new century charter school review panel shall have sixty
working days to review the completed implementation plan for a proposed new
century charter school to ensure that it meets the requirements of subsection [(&)] (c)
and section 302A-1184. Within forty-five working days, the panel shall issue a
report of its preliminary findings to the board of education and the local school
board. If the panel subsequently determines that the implementation plan:

(1) Meets the requirements of subsection [¢d)] (c) and section 302A-1184,
the panel shall by the sixtieth working day submit a recommendation to
the board of education to issue a charter to the proposed new century
charter school. Upon receipt of the panel’s recommendation, the board
shall issue a charter, and the implementation plan shall be converted to
a written performance contract between the school and the board; or

(2) Fails to meet the requirements of subsection [{d)] (c) or section 302A-
1184, the panel:

(A) Shall notify the local school board of the finding in writing to
enable the local school board to appropriately amend the plan to
resolve the conflict; and

(B) May submit a recommendation to the board to issue a provisional
approval for a charter if the panel determines that the applicant
may reasonably be expected to expeditiously resolve any remain-
ing conflict or conflicts impeding the issuance of a charter. The
provisional approval shall be effective for one year. The board
may extend the provisional approval beyond a period of one year.
If a charter is subsequently issued, the amended implementation
plan shall be converted to a written performance contract be-
tween the school and the board.

[¢2)] (f) An amended implementation plan shall be submitted within thirty
working days of notification pursuant to subsection [(E2}A):] (€)(2)(A). The board
shall deny the issuance of a charter if the local school board does not submit an
amended implementation plan within the thirty working day period. The panel shall
have thirty working days to review the amended implementation plan. If the
amended implementation plan:

(1) Meets the requirements of subsection [¢&}] (c) and section 302A-1184,
the panel shall by the thirtieth working day submit a recommendation
to the board of education to issue a charter to the proposed new century
charter school. If a charter is issued, the amended implementation plan
shall be converted to a written performance contract between the school
and the board; or

(2) Fails to resolve any conflicts to the panel’s satisfaction or involves new
and different issues of conflict with subsection [(d}] (c) or section
302A-1184, the panel shall deny issuance of a charter.

[@] (g A local school board may file an appeal of the denial of an
application for a charter with the panel. Upon filing an appeal, the panel shall
forward the implementation plan and appropriate documentation of the appeal to the
board of education. Within thirty working days, the board of education shall issue a
report of its findings and final determination to the local school board. If the
implementation plan is approved, the board of education shall issue a charter and the
implementation plan shall be converted to a written performance contract between
the school and the board of education.
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[@] (h) The new century charter schools shall not charge tuition. The State
shall afford the local school board of any new century charter school the same
protections as the State affords to the board.”’

Part I

SECTION 3. Section 26-35.5, Hawaii Revised Statutes, is amended by
amending subsection (a) to read as follows:

““(a) For purposes of this section, ‘‘member’’ means any person who is
appointed, in accordance with the law, to serve on a temporary or permanent state
board, including members of the local school board of any new century charter
school established under section 302A-1182[;] or new century conversion charter
school established under section 302A- , council, authority, committee, or com-
mission, established by law or elected to the board of education or the board of
trustees of the employees’ retirement system under section 88-24; provided that
“member’’ shall not include any person elected to serve on a board or commission
in accordance with chapter 11 other than a person elected to serve on the board of
education.”’

SECTION 4. Section 302A-1302, Hawaii Revised Statutes, is amended to
read as follows:

¢¢8302A-1302 School-based budget flexibility. Beginning with the 1995-
1997 fiscal biennium, the department shall implement school-based budget flexibil-
ity for schools, complexes, and learning support centers. The flexibility shall be
limited to the school-based budgeting program EDN 100 of the department for all
schools except new century charter schools defined in section 302A-101[;] and new
century conversion charter schools defined in section 302A- ; provided that
beginning in fiscal year 1998-1999, and every year thereafter, the department shall
distribute the full appropriation due to a new century charter school or new century
conversion charter school pursuant to {seetien] sections 302A-1185 and 302A-
directly to the new century charter school[:] or new century conversion charter
school.”

SECTION 5. Section 302A-1505, Hawaii Revised Statutes, is amended by
amending subsection (b) to read as follows:

*“(b) Prior to meeting with the department of accounting and general services
to advise it of a school’s repair and maintenance needs, the school’s principal and the
business and fiscal officer shall consider the recommendations made by the school/
community-based management council, if there is such a council at the school; or the
local school board, if the school is a new century charter school[:] or a new century
conversion charter school. If there is no school/community-based management
council or local school board, then the school’s principal shall appoint a standing
committee composed of a teacher, a member of the support staff, a parent, a student,
and a community member.”’

Part III

SECTION 6. Statutory material to be repealed is bracketed and stricken.
New statutory material is underscored.!

SECTION 7. This Act shall take effect upon its approval.
(Approved April 4, 2002.)
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Note
1. Edited pursuant to HRS §23G-16.5

ACT 3 S.B. NO. 2788

A Bill for an Act Relating to Unemployment Insurance Appeals.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 383-38, Hawaii Revised Statutes, is amended by
amending subsection (a) to read as follows:

*“(a) The claimant or any other party entitled to notice of a determination or
redetermination as herein provided may file an appeal from the determination or
redetermination at the office of the department in the county in which the claimant
resides or in the county in which the claimant was last employed, or with a copy of
the contested determination at the employment security appeals referee’s office,
within ten days after the date of mailing of the notice to the claimant’s or party’s last
known address, or if the notice is not mailed, within ten days after the date of
delivery of the notice to the claimant or party. The department may for good cause
extend the period within which an appeal may be filed to thirty days. Written notice
of a hearing of an appeal shall be sent by first class, nonregistered, noncertified mail
to the claimant’s or party’s last known address.”

SECTION 2. New statutory material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved April 4, 2002.)

ACT 4 H.B. NO. 1726

A Bill for an Act Relating to Driver’s License Instruction Permit.

Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 286-108, Hawaii Revised Statutes, is amended by
amending subsection (b) to read as follows:

““‘(b) The examiner of drivers shall require proof from every applicant under
the age of eighteen that the applicant has completed a driver education program and
a behind-the-wheel driver training course certified by the director of transportation.
The examiner of drivers shall not examine any applicant for a driver’s license who is
sixteen through seventeen years of age unless the applicant holds a valid instruction
permit under section 286-110, for a period of no fewer than ninety days. If the
applicant’s instruction permit has expired and a new instruction permit was issued
within thirty days of its expiration, the examiner of drivers may examine the
applicant without requiring an additional ninety-day period.”’

SECTION 2. New statutory material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved April 5, 2002.)
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ACT 5 H.B. NO. 2117

A Bill for an Act Relating to Hawaii Penal Code.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 709-906, Hawaii Revised Statutes, is amended as
follows:

1. By amending subsection (5) to read:

*“(5) Abuse of a family or household member and refusal to comply with the
lawful -order of a police officer under subsection (4) are misdemeanors and the
person shall be sentenced as follows:

(a) For the first offense the person shall serve a minimum jail sentence of

forty-eight hours; and :

(b) For a second offense [and-any-other-subsequent-offense] that occurs
within one year of the [previous-effense;] first conviction, the person
shall be termed a ‘repeat offender’’ and serve a minimum jail sentence
of thirty days. . ,

Upon conviction and sentencing of the defendant, the court shall order that the
defendant immediately be incarcerated to serve the mandatory minimum sentence
imposed; provided that the defendant may be admitted to bail pending appeal
pursuant to chapter 804. The court may stay the imposition of the sentence if special
circumstances exist.’’

2. By amending subsection (7) to read:

“(7) For a third or any subsequent offense [eecurring] that occurs within two
years [after] of a second [misdemeanor] or subsequent conviction, the person shall
be charged with a class C felony.”

SECTION 2. Statutory material to be repealed is bracketed and stricken.
New statutory material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved April 5, 2002.)

ACT 6 H.B. NO. 2306

A Bill for an Act Relating to Judiciary Records.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 602-5.5, Hawaii Revised Statutes, is amended to read
as follows:

¢¢§602-5.5 [Disposition-of judiciary] Judiciary records. (a) Notwithstand-
ing the provisions of any other law to the contrary, the supreme court shall determine
whether, and the extent to which, the judiciary, will create, accept, retain, or store in
electronic form any case, fiscal, and administrative records and convert written case,
fiscal, and administrative records to electronic records.

(b) Notwithstanding the provisions of section 94-3, the supreme court shall
determine the care, custody, and disposition of all judiciary case, fiscal, and adminis-
trative records. A record of dispositional activity shall be maintained stating whether
a record was retained by the judiciary[5]; transferred to public archives, the Univer-
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sity of Hawaii, the Hawaiian Historical Society[;]; or [ethe] another agencyl;]; or
destroyed. This record shall be kept on forms specified by the supreme court. One
copy of the record shall be filed in the court where the records originated, and the
original shall be filed with the administrative director of the courts or an agency
designated by the director.”’

SECTION 2. Statutory material to be repealed is bracketed and stricken.
New statutory material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved April 5, 2002.)

ACT 7 H.B. NO. 2308

A Bill for an Act Relating to the Courts.

Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 571-6, Hawaii Revised Statutes, is amended by amend-
ing subsection (a) to read as follows:

““(a) For each family court, the judge, or the senior judge [where] when there
is more than one judge, shall appoint a chief administrative and executive officer
who shall have the title of director of the family court. Under the general supervision
of the senior judge or the judge, the director shall:

(1) Prepare an annual budget for the court;

(2) Formulate procedures governing the routine administration of court

services;

(3) Make recommendations to the court for improvement in court services;

(4)  Make recommendations to the senior judge or the judge for the appoint-
ment of administrative, supervisory, consultant, and necessary profes-
sional and clerical and other personnel to perform the duties assigned to
the court and the director;

a o ey
aFy

[

the-ecourt;

€6)] (5) Provide supervision and consultation to the administrative and
supervisory staff regarding the administration of court services, recruit-
ment of personnel, in-service training, and fiscal and office manage-
ment; and

€A1 (6) Perform [such] other duties as the senior judge or the judge shall
specify.”’

SECTION 2. Statutory material to be repealed is bracketed and stricken.
New statutory material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved April 5, 2002.)
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ACT 8 : H.B. NO. 2310

A Bill for an Act Relating to Venue.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 604-7, Hawaii Revised Statutes, is amended by amend-
ing subsection (d) to read as follows: .

*(d) Except as otherwise provided, civil actions shall be brought in the
district court of the judicial circuit in which the defendant or a majority of the
defendants reside or the claim for relief arosef; i

]. he venue may be changed or the case

hich all of 4 : \ !
transferred as provided by sections 604-7.3 and 604-7.4.”

SECTION 2. Statutory material to be repealed is bracketed and stricken.

SECTION 3. This Act shall take effect on July 1, 2002.
(Approved April 5, 2002.)

ACT 9 H.B. NO. 2317

A Bill for an Act Relating to the Jurisdiction of the Courts.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 571-14, Hawaii Revised Statutes, is amended by
amending subsection (b) to read as follows: '

**(b) The court shall have concurrent jurisdiction with the district court over
violations of sections 707-712, 707-717, 707-722, 708-822, 708-823, 710-1010.5,
711-1106, and 711-1106.5 when multiple offenses are charged through complaint or
indictment and at least one offense is a violation of an order issued pursuant to
chapter 586 or a violation of section 709-906.”

SECTION 2. New statutory material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved April 5, 2002.)

ACT 10 H.B. NO. 2318

A Bill for an Act Relating to Forfeiture of Bail or Bonds.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 804-51, Hawaii Revised Statutes, is amended to read as
follows:

¢¢§804-51 Procedure. Whenever the court, in any criminal cause, forfeits
any bond or recognizance given in a criminal cause, the court shall immediately
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enter up judgment in favor of the State and against the principal or principals and
surety or sureties on the bond, jointly and severally, for the full amount of the
penalty thereof, and shall cause execution to issue thereon immediately after the
expiration of thirty days from the date that notice is given via personal service or
certified mail, return receipt requested, to the surety or sureties on the bond, of the
entry of the judgment in favor of the State, unless before the expiration of thirty days
from the date that notice is given to the surety or sureties on the bond of the entry of
the judgment in favor of the State, a motion or application of the principal or
principals, surety or sureties, or any of them, showing good cause why execution
should not issue upon the judgment, is filed with the court. If the motion or
application, after a hearing held thereon, is sustained, the court shall vacate the
judgment of forfeiture and, if the principal surrenders or is surrendered pursuant to
section 804-14 or section 804-41, return the bond or recognizance to the principal or
surety, whoever shall have given it, less the amount of any cost, as established at the
hearing, incurred by the State as a result of the nonappearance of the principal or
other event on the basis of which the court forfeited the bond or recognizance. If the
motion or application, after a hearing held thereon, is overruled, execution shall
forthwith issue and shall not be stayed unless the order overruling the motion or
application is appealed from as in the case of a final judgment.

This section shall be considered to be set forth in full in words and figures in,
and to form a part of, and to be included in, each and every bond or recognizance
given in a criminal cause, whether actually set forth in the bond or recognizance, or
not.”’

SECTION 2. New statutory material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved April 5, 2002.)

ACT 11 H.B. NO. 2437

A Bill for an Act Relating to Foreign Protective Orders.

Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 586-25, Hawaii Revised Statutes, is amended to read as
follows:

““[[18586-25[1] Good faith immunity. Any law enforcement officer acting
in good faith shall be immune from civil or criminal liability in any action arising in
connection with enforcement of a valid foreign protective order or a foreign
protective order that appears to be authentic on its face pursuant to this part.”’

SECTION 2. Statutory material to be repealed is bracketed and stricken.
New statutory material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved April 5, 2002.)
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ACT 12 H.B. NO. 2493

A Bill for an Act Relating to the Hawaiian Homes Commission Act, 1920, as
Amended.

Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 208 of the Hawaiian Homes Commission Act, 1920, as
amended, is amended to read as follows:

<§208. Conditions of leases. Each lease made under the authority granted
the department by section 207 of this Act, and the tract in respect to which the Jease
is made, shall be deemed subject to the following conditions, whether or not
stipulated in the lease:

(1) The original lessee shall be a native Hawaiian, not less than eighteen
years of age. In case two lessees either original or in succession matry,
they shall choose the lease to be retained, and the remaining lease shall
be transferred, quitclaimed, or canceled in accordance with the provi-
sions of succeeding sections.

(2) The lessee shall pay a rental of $1 a year for the tract and the lease shall
be for a term of ninety-nine years; except that the department may
extend the term of any lease[;]; provided that the approval of any
extension shall be subject to the condition that the aggregate of the
initial ninety-nine year term and any extension granted shall not be for
more than one hundred ninety-nine years.

(3) The lessee may be required to occupy and commence to use or cultivate
the tract as the lessee’s home or farm or occupy and commence to use
the tract for aquaculture purposes, as the case may be, within one year
after the commencement of the term of the lease.

(4) The lessee thereafter, for at least such part of each year as the depart-
ment shall prescribe by rules, shall occupy and use or cultivate the tract
on the lessee’s own behalf.

(5) The lessee shall not in any manner transfer to, or otherwise hold for the
benefit of, any other person or group of persons or organizations of any
kind, except a native Hawaiian or Hawaiians, and then only upon the
approval of the department, or agree so to transfer, or otherwise hold,
the lessee’s interest in the tract; except that the lessee, with the approval
of the department, also may transfer the lessee’s interest in the tract to
the following qualified reiatives of the lessee who are at least one-
quarter Hawaiian: husband, wife, child, or grandchild. A lessee who is
at least one-quarter Hawaiian who has received an interest in the tract
through succession or transfer may, with the approval of the depart-
ment, transfer the lessee’s leasehold interest to a brother or sister who is
at least one-quarter Hawaiian. Such interest shall not, except in
pursuance of such a transfer to or holding for or agreement with a
native Hawaiian or Hawaiians or qualified relative who is at least one-
quarter Hawaiian approved of by the department or for any indebted-
ness due the department or for taxes or for any other indebtedness the
payment of which has been assured by the department, including loans
from other agencies where such loans have been approved by the
department, be subject to attachment, levy, or sale upon court process.
The lessee shall not sublet the lessee’s interest in the tract or improve-
menis thereon; provided that a lessee may be permitted, with the
approval of the department, to rent to a native Hawaiian or Hawaiians,
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lodging either within the lessee’s existing home or in a separate
residential dwelling unit constructed on the premises.

(6) Notwithstanding the provisions of paragraph (5), the lessee, with the
consent and approval of the commission, may mortgage or pledge the
lessee’s interest in the tract or improvements thereon to a recognized
lending institution authorized to do business as a lending institution in
either the State or elsewhere in the United States; provided the loan
secured by a mortgage on the lessee’s leasehold interest is insured or
guaranteed by the Federal Housing Administration, Department of
Veterans Affairs, or any other federal agency and their respective
successors and assigns, which are authorized to insure or guarantee
such loans, or any acceptable private mortgage insurance as approved
by the commission. The mortgagee’s interest in any such mortgage
shall be freely assignable. Such mortgages, to be effective, must be
consented to and approved by the commission and recorded with the
department. _

Further, notwithstanding the authorized purposes of loan limita-
tions imposed under section 214 of this Act and the authorized loan
amount limitations imposed under section 215 of this Act, loans made
by lending institutions as provided in this paragraph, insured or guaran-
teed by the Federal Housing Administration, Department of Veterans
Affairs, or any other federal agency and their respective successors and
assigns, may be for such purposes and in such amounts, not to exceed
the maximum insurable limits, together with such assistance payments
and other fees, as established under section 421 of the Housing and
Urban Rural Recovery Act of 1983 which amended Title TI of the
National Housing Act of 1934 by adding section 247, and its imple-
menting regulations, to permit the Secretary of Housing and Urban
Development to insure loans secured by a mortgage executed by the
homestead lessee covering a homestead lease issued under section
207(a) of this Act and upon which there is located a one to four family
single family residence.

(7) ~ The lessee shall pay all taxes assessed upon the tract and improvements
thereon. The department may pay such taxes and have a lien therefor as
provided by section 216 of this Act.

(8)  The lessee shall perform such other conditions, not in conflict with any
provision of this Act, as the department may stipulate in the lease;
provided that an original lessee shall be exempt from all taxes for the
first seven years after commencement of the term of the lease.”’

SECTION 2. If any provision of this Act, or the application thereof to any
person or circumstance is held invalid, the invalidity does not affect other provisions
or applications of the Act, which can be given effect without the invalid provision or
application, and to this end the provisions of this Act are severable.

SECTION 3. New statutory material is underscored.!

SECTION 4. This Act shall take effect upon its approval.
(Approved April 5, 2002.)

Note

1. So in original.
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ACT 13 S.B. NO. 2283

A Bill for an Act Relating to Education.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The legislature finds that the Good Beginnings Alliance,
established in response to Act 77, Session Laws of Hawaii 1997, is a public-private
partnership charged with the responsibility for improving early childhood outcomes
through the development of quality early childhood education and care and related
family support services. Specifically, the Good Beginnings Alliance must develop
policy recommendations concerning all aspects of a coordinated early childhood
education and care system, including coordination strategies, resource development,
and advocacy.

Through Act 77, Session Laws of Hawaii 1997, the Good Beginnings
Alliance is charged with ensuring forward and strategic movement with partners —
families, communities, providers, and policy makers — who share a commitment to
the goal of all children in Hawaii starting school safe, healthy, and ready to succeed.

The legislature also recognizes that recent reports on the science of child
development continue to emphasize that during the first five years of life it is critical
for optimum growth and development that a child be in an early education and care
environment that stimulates the child’s curiosity and creativity, is safe and healthy,
and nurtures the child’s spirit. Studies have shown that young children thrive when
they live in families and communities that foster their *‘warm heartedness’’, respect
their dignity, and encourage their life-long learning.

Hawaii recognizes the importance of early childhood development on future
learning so that children will be ready to succeed in school. Public and private
agencies in partnership with communities across the State have implemented the
state policy adopted in 1998 by the legislature in House Concurrent Resolution No.
38, S.D. 1, ““All of Hawaii’s Children Will Be Safe, Healthy and Ready to
Succeed.”’

There is increasing national and local focus on the need for quality early
childhood programs and experiences in preparing children for kindergarten. The
public is becoming more aware that addressing the school readiness of young
children is essential for meeting the standards that the federal government will be
putting into place as part of education reform. As growing numbers of kindergarten
teachers report that children are entering kindergarten not ready for success, the
focus is beginning to fall on how families, communities, and early education can
support a child to become ready for school, and on how the schools can become
better prepared to meet the needs of each individual child entering kindergarten.

The 2001 census reports state that Hawaii has 31,751 children three and four
years of age. Of those children, 14,967 are from low-income families. However,
fifty-one per cent of three and four-year-old children whose families are considered
““Jow-income’’ (meaning they earn less than one hundred eighty-five per cent of the
Federal Poverty Index) do not receive preschool subsidies. Studies in Hawaii and
around the nation have demonstrated that children from low-income families who
are in quality early childhood education environments and programs prior to entry
into kindergarten show greater gains in later school achievement than children who
did not have these opportunities.

The recent report entitled ‘‘From Neurons to Neighborhoods’”, developed by
a committee of seventeen national leaders in the fields of early childhood education,
psychiatry, neuroscience, economics, and public policy convened by the Board on
Children, Youth, and Families of the National Research Council and the Institute of
Medicine, states that “‘striking disparities in what children know and can do are
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evident well before they enter kindergarten. These differences are strongly associ-
ated with social and economic circumstances, and they are predictive of subsequent
academic performance.”” The report goes on to state, ‘‘children grow and thrive in
the context of close and dependable relationships that provide love and nurturance,
security, responsive interactions, and encouragement for exploration. These condi-
tions most often occur when there is a positive interaction among family, school,
community, and the child.”” The report emphasizes the importance of ensuring that
young children’s needs are met through sustained relationships with qualified
caregivers, that the special needs of children with developmental disabilities or
chronic health conditions are addressed, and that the settings in which children spend
their time are safe, stimulating, and compatible with the values and priorities of their
families.

The legislature, by codifying the definition of ‘‘school readiness’’, recog-
nizes the importance of positive interactions among family, school, community, and
the child. The legislature affirms the progress of the interdepartmental council
school readiness task force and the results and performance framework underway.
The overriding purpose for developing a definition of readiness is to create condi-
tions that will enable children in Hawaii to succeed in kindergarten and subsequent
school experiences. In order to realize this purpose, Hawaii is following the lead of
the National Education Goals Panel and national and state early childhood research
and defining readiness broadly to include the critical attributes of child, school, and
family and community support.

This definition of ‘‘school readiness’’ is one of shared responsibility and
accountability. Children’s developmental characteristics and abilities vary widely in
individual children and include: physical health and well being, social and emotional
development, school-related behaviors and skills, approaches to learning, motor
development and self-help skills, communication and language developmental
skills, general knowledge, and cognitive development.

Family support includes meeting children’s basic needs, providing emotional
support, supporting learning by providing stimulating experiences, talking to chil-
dren, and reading to them every day. .

School support includes welcoming children and families, involving families
in school, providing transitions between the home or early education program and
the school, providing active, hands-on learning experiences, supporting quality
instructional methods, building relationships between children and teachers, honor-
ing individual and cultural diversity, and partnering with community agencies.

Community support includes provisions for children to have adequate nutri-
tion, opportunity for physical activity, health care, enriching preschool and home
experiences, and programs that help families to be their child’s first teacher.

The purpose of the Act is to add the definition of ‘school readiness’’ to Act
77, Session Laws of Hawaii 1997. The inclusion of the definition of ‘‘school
readiness’’ is in keeping with the intent of Act 77, which recognizes the Good
Beginnings Alliance as the focal point for policy development, and is dedicated to
enhancing, developing, and coordinating quality early childhood services.

The school readiness task force of the interdepartmental council, the private
nonprofit corporation, and the community councils are committed to improving the
school readiness of Hawaii’s children and joining with families, schools, and com-
munities to further support children’s readiness for school and school’s readiness for
children. This Act requires the foregoing partners to present to the legislature an
annual report of progress in enlisting public and community support and family
participation in school readiness and in developing policies and strategies for
measuring results and performance indicators of school readiness that will
strengthen Hawaii’s early childhood system and build capacity for sustainability.
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SECTION 2. Act 77, Session Laws of Hawaii 1997, section 2, as amended
by Act 60, Session Laws of Hawaii 2000, is amended by adding a new section to
read as follows:

<8 -6 School readiness; progress report. (2) ‘‘School readiness’’ means
that young children are ready to have successful learning experiences in school when
there is a positive interaction among the child’s developmental characteristics,
school practices, and family and community support.

(b) The corporation designated in section -1 and the interdepartmental
council shall jointly submit, in their annual report to the governor and the legislature,
a description of the progress achieved in enlisting public, private, and community
support and family participation in school readiness and in developing policies and
strategies for measuring results and performance indicators of school readiness that
will strengthen Hawaii’s early childhood system and build capacity for sustainabil-
ity.”’

SECTION 3. New statutory material is underscored.'

SECTION 4. This Act shall take effect upon its approval.
(Approved April 8, 2002.)

Note
1. Edited pursuant to HRS §23G-16.5.

ACT 14 S.B. NO. 2725

A Bill for an Act Relating to Naturopathy.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 455-2, Hawaii Revised Statutes, is amended to read as
follows:

¢‘8455-2 [Applieationfor-examination;fee:] Licensing application and
requirements; fees. (a) Any person desiring to practice naturopathy shall [apply-in
writingto-the-board-upen orm-prepared-and-furnished] be licensed under this
chapter. To obtain a license under this chapter, a person shall submit a completed
application prescribed by the board [; i i icati

ion:], provide the information
required under this chapter, rules of the board, and other applicable laws and rules,
and pay a nonrefundable application fee and other fees provided in rules adopted by
the director in accordance with chapter 91.

(b) To qualify for licensure, an applicant shall have met the education,
examination, and other requirements prescribed by this chapter, the rules of the
board, and other applicable laws and rules.”’

SECTION 2. Section 455-3, Hawaii Revised Statutes, is amended to read as
follows:
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¢‘§455-3 [Qualifieations—of-applicants:] Education requirements. Each
applicant shall be a graduate of a school, university, or college of naturopathy that
has received candidacy status with, or has been accredited by, a regional or a
national [prefessional] accrediting body recognized by the United States Department
of Education; provided that any applicant who graduated from a college of naturopa-
thy prior to 1987 shall be deemed qualified if the college was approved by the board
prior to 1987 and has been accredited by a regional or national [prefessional]
accrediting body recognized by the United States Department of Education.”

SECTION 3. Section 455-7, Hawaii Revised Statutes, is amended to read as
follows:

“§455—7 [Ex&minaﬁen&.] Examiqation requi

reme

nts. (a)

The board shall

[eondu i1

specify the examination[;-the-applicant-shall-be-considered has' having passed-the
examination-] for licensure in its rules.

(b) The board shall contract with a professional testing agency to prepare,
administer, and grade [examinations] each part of the examination for licensure.
Each applicant shall pass [a—written] the examination that has been developed,
validated, and tested for reliability by a professional testing agency selected by the
board [that-is-able to-demenstrate-the-validity-and-reliability of the examination]. The
board shall provide in its rules the passing scores for [any-examinationgivenor

-] each part of the examination.

(c) To be eligible to take the examination for licensure, an applicant shall
have met the education requirements specified in section 455-3.

(d) An applicant may apply to take the examination for licensure and pay any
required examination fees directly to the professional testing agency.

(e) The board shall set forth the requirements and limitations for reexamina-
tion, if any, in its rules.”’

ecelves—a
s

SECTION 4. Statutory material to be repealed is bracketed and stricken.
New statutory material is underscored.

SECTION 5. This Act shall take effect upon its approval.

(Approved April 11, 2002.)

Note

TPt

1. Prior to amendment ‘‘as” appeared here.

ACT 15 H.B. NO. 1542

A Bill for an Act Relating to Voter Registration.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Voting is a fundamental right for persons with disabilities as
protected by the Federal Voting Rights Act of 1965, as amended, by the Voting
Accessibility for the Elderly and Handicapped Act of 1984, and by the Americans
with Disabilities Act. Section 11-23, Hawaii Revised Statutes, regarding elections is
a violation of federal law and a violation of the civil rights of people with mental
retardation. The legislature finds that the law must be changed to recognize the rights
and dignity of people with retardation.
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SECTION 2. Section 11-23, Hawaii Revised Statutes, is amended by amend-
ing subsection (a) to read as follows:

‘‘(a) Whenever the clerk receives from the department of health or any
informing agency, information of the death, loss of voting rights of a person
sentenced for a felony as provided in section 831-2, adjudication as an incapacitated
person under the provisions of chapter 560, [

isi -] loss of citizenship, or any other disqualification to vote,
of any person registered to vote in that county, or who the clerk has reason to believe
may be registered to vote therein, the clerk shall thereupon make such investigation
as may be necessary to prove or disprove the information, giving the person
concermned, if available, notice and an opportunity to be heard. If after the investiga-
tion the clerk finds that the person is dead, or incapacitated to the extent that the
person lacks sufficient understanding or capacity to make or communicate responsi-
ble decisions concerning voting, or has lost voting rights pursuant to section 831-2,
or has lost citizenship, or is disqualified for any other reason to vote, the clerk shall
remove the name of the person from the register.”’

SECTION 3. Statutory material to be repealed is bracketed and stricken.

SECTION 4. This Act shall take effect upon its approval.
(Approved April 12, 2002.)

ACT 16 H.B. NO. 2613

A Bill for an Act Relating to Statutory Revision: Amending, Reenacting, or Re-
pealing Various Provisions of the Hawaii Revised Statutes and the Session
Laws of Hawaii for the Purpose of Correcting Errors and References,
Clarifying Language, and Deleting Obsolete or Unnecessary Provisions.

Be It Enacted by the Legislature of the State of Hawaii:
SECTION 1. Section 11-1.6, Hawaii Revised Statutes, is amended by

amending subsection (c) to read as follows:
““(c) The chief election officer shall serve for a term of four years. The term

shall begin on February 1 following the appointment[,.—e*eepkﬂ}&t—the—t.efm—fer—fhe

ahnr -y OOA & hava omea nd hall end-on
Hay W v a

SECTION 2. Section 26-9, Hawaii Revised Statutes, is amended by amend-
ing subsection (0) to read as follows:

““(0) Every person licensed under any chapter within the jurisdiction of the
department of commerce and consumer affairs and every person licensed subject to
chapter 485 or registered under chapter 467B shall pay upon issuance of a license,
permit, certificate, or registration a fee and a subsequent annual fee to be determined
by the director and adjusted from time to time to ensure that the proceeds, together
with all other fines, income, and penalties collected under this section, do not surpass
the annual operating costs of conducting compliance resolution activities required
under this section. The fees may be collected biennially or pursuant to rules adopted
under chapter 91, and shall be deposited into the special fund established under this
subsection. Every filing pursuant to chapter 514E or section 485-6(15) shall be
assessed, upon initial filing and at each renewal period in which a renewal is
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required, a fee that shall be prescribed by rules adopted under chapter 91, and that
shall be deposited into the special fund established under this subsection. Any
unpaid fee shall be paid by the licensed person, upon application for renewal,
restoration, reactivation, or reinstatement of a license, and by the person responsible
for the renewal, restoration, reactivation, or reinstatement of a license, upon the
application for renewal, restoration, or reinstatement of the license. If the fees are not
paid, the director may deny renewal, restoration, reactivation, or reinstatement of the
license. The director may establish, increase, decrease, or repeal the fees when
necessary pursuant to rules adopted under chapter 91.

There is created in the state treasury a special fund to be known as the
compliance resolution fund to be expended by the director’s designated representa-
tives as provided by this subsection. Notwithstanding any law to the contrary, all
revenues, fees, and fines collected by the department shall be deposited into the
compliance resolution fund. Unencumbered balances existing on June 30, 1999, in
the cable television fund under chapter 440G, the division of consumer advocacy
fund under chapter 269, the financial institution examiners’ revolving fund, section
412:2-109, and the special handling fund, section 415-128, shall be deposited into
the compliance resolution fund. This provision shall not apply to the drivers educa-
tion fund underwriters fee, section 431:10C-115, insurance premium taxes and
revenues, revenues of the workers’ compensation special compensation fund, sec-
tion 386-151, the captive insurance administrative fund, section 431:19-101.8, the
insurance commissioner’s education and training fund, section 431:2-214, the medi-
cal malpractice patients’ compensation fund as administered under section 5 of Act
232, Session Laws of Hawaii 1984, [the—insurance—examiners—revolvingfund;

antinn / 3 0 he-1moto cahicle in nee dmint 1O1-TaVO 11 0 nd o
tion—431:10C-H5:5;] and fees collected for deposit in the office of consumer
protection restitution fund, section 487-14, the real estate appraisers fund, section
466K-1, the real estate recovery fund, section 467-16, the real estate education fund,
section 467-19, the contractors recovery fund, section 444-26, the contractors
education fund, section 444-29, and the condominium management education fund,
section [444-29,-and the-public broadeasting revolving fund.section -] 514A-
131. Any law to the contrary notwithstanding, the director may use the moneys in
the fund to employ, without regard to chapters 76 and 77, hearings officers,
investigators, attorneys, accountants, and other necessary personnel to implement
this subsection. Any law to the contrary notwithstanding, the moneys in the fund
shall be used to fund the operations of the department with the exception of costs
related to the Hawaii public broadcasting authority. The moneys in the fund may be
used to train personnel as the director deems necessary and for any other activity
related to compliance resolution.

As used in this subsection, unless otherwise required by the context, ‘‘com-
pliance resolution’’ means a determination of whether:

(1)  Any licensee or applicant under any chapter subject to the jurisdiction
of the department of commerce and consumer affairs has complied with
that chapter;

(2) Any person subject to chapter 485 has complied with that chapter;

(3) Any person submitting any filing required by chapter S14E or section
485-6(15) has complied with chapter 514E or section 485-6(15);

(4) Any person has complied with the prohibitions against unfair and
deceptive acts or practices in trade or commerce; or

(5) Any person subject to chapter 467B has complied with that chapter;
and includes work involved in or supporting the above functions, licensing, or
registration of individuals or companies regulated by the department, consumer
protection, and other activities of the department.
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The director shall prepare and submit an annual report to the governor and
the legislature on the use of the compliance resolution fund. The report shall describe
expenditures made from the fund including non-payroll operating expenses.’’

SECTION 3. Section 26-15, Hawaii Revised Statutes, is amended by amend-
ing subsection (a) to read as follows:

“/(a) The department of land and natural resources shall be headed by an
executive board to be known as the board of land and natural resources, except for
matters relating to the state water code where the commission on water resource
management shall have exclusive jurisdiction and final authority.

The board shall consist of [six] seven members, one from each land district
and [twe] three at large. The appointment, tenure, and removal of the members and
the filling of vacancies on the board shall be as provided in section 26-34. The
governor shall appoint the chairperson of the board from among the members
thereof.

The board may delegate to the chairperson such duties, powers, and author-
ity, or so much thereof, as may be lawful or proper for the performance of the
functions vested in the board. v

The chairperson of the board shall serve in a full-time capacity. The chairper-
son, in that capacity, shall perform those duties, and exercise those powers and
authority, or so much thereof, as may be delegated by the board.”’

SECTION 4. Section 36-27, Hawaii Revised Statutes, is amended to read as
follows:

¢§36-27 Transfers from special funds for central service expenses.
Except as provided in this section, and notwithstanding any other law to the
contrary, from time to time, the director of finance, for the purpose of defraying the
prorated estimate of central service expenses of government in relation to all special
funds, except the:
(1) Special out-of-school time instructional program fund under section
302A-1310;
(2) School cafeteria special funds of the department of education;
(3) Special funds of the University of Hawaii;
(4) State educational facilities improvement special fund;
(5) Convention center capital and operations special fund under section
206X-10.5;
(6) Special funds established by section 206E-6;
(7) Housing loan program revenue bond special fund;
(8) Housing project bond special fund;
(9) Aloha Tower fund created by section 206J-17;
(10) Domestic violence prevention special fund under section 321-1.3;
(11) Spouse and child abuse special account under section 346-7.5;
(12) Spouse and child abuse special account under section 601-3.6;
(13) Funds of the employees’ retirement system created by section 88-109;
(14) Unemployment compensation fund established under section 383-121;
(15) Hawaii hurricane relief fund established under chapter 431P;
(16) Hawaii health systems corporation special funds;
(17) Boiler and elevator safety revolving fund established under section
397-5.5;
(18) Tourism special fund established under section 201B-11;
(19) Department of commerce and consumer affairs’ special funds;
(20) Compliance resolution fund established under section 26-9;
(21) Universal service fund established under chapter 269;
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(22) Integrated tax information management systems special fund under
section 231-3.2;

(23) Insurance regulation fund under section 431:2-215;

(24) Hawaii tobacco settlement special fund under section 328L-2;

(25) Emergency and budget [-and] reserve fund under section 328L-3;

(26) Probation services special fund under section 706-649;

(27) High technology special fund under section 206M-15.5;

(28) Public schools special fees and charges fund under section 302A-

1130(f);

(29) Cigarette tax stamp enforcement special fund established by section 28-
14,

(30) Cigarette tax stamp administrative special fund established by section
245-41.5; and

(31) Tobacco enforcement special fund established by section 28-15;
shall deduct five per cent of all receipts of all other special funds, which deduction
shall be transferred to the general fund of the State and become general realizations
of the State. All officers of the State and other persons having power to allocate or
disburse any special funds shall cooperate with the director in effecting these
transfers. To determine the proper revenue base upon which the central service
assessment is to be calculated, the director shall adopt rules pursuant to chapter 91
for the purpose of suspending or limiting the application of the central service
assessment of any fund. No later than twenty days prior to the convening of each
regular session of the legislature, the director shall report all central service assess-
ments made during the preceding fiscal year.”

SECTION 5. Section 134-16, Hawaii Revised Statutes, is amended by
amending subsection (c) to read as follows:

““(c) This section shall not apply to law enforcement officers of county police
and sheriff departments of this State, or vendors providing electric guns to those
entities; provided that electric guns shall at all times remain in the custody and
control of the county [f]police[4] or sheriff departments.”’

SECTION 6. Section 171-31.5, Hawaii Revised Statutes, is amended by
amending subsection (f) to read as follows:

*“(f) The requirement of public notice and public auction pursuant to subsec-
tions (c) and (d) shall not apply when the value of the [property] abandoned or seized
property is less than $1,000. In that event, the property may be sold by negotiation,
disposed of or sold as junk, kept by the department, or donated to any other
government agency or a charitable organization.”’

SECTION 7. Section 205A-64, Hawaii Revised Statutes, is amended to read
as follows:

““[F]§205A-64[]] Public participation. The lead agency and the [f]public
advisory body[}] shall involve citizens and interested groups and organizations in the
updating and implementation of the plan.”

SECTION 8. Chapter 219, Hawaii Revised Statutes, is amended as follows:

1. By amending subsection (a) of section 219-5, Hawaii Revised Statutes, to
read:

*‘(a) The department shall have the necessary powers to carry out the
purposes of this chapter, including the following:

(1) Prescribe the qualifications for eligibility of applicants for loans;
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Establish preferences and priorities in determining eligibility for loans

and loan repayment requirements;

Establish the conditions, consistent with the purpose of this chapter, for

the granting or for the continuance of a grant of a loan;

Provide for inspection at reasonable hours of the plant facilities, books,

and records of an enterprise that has applied for or has been granted a

loan and require the submission of progress and final reports;

Make loans for aquacultural products development, such as financing

of plant construction, conversion, expansion, the acquisition of land for

expansion, the acquisition of equipment, machinery, supplies, or mate-
rials or for the supplying of working capital, consistent with section

219-6;

Secure loans by duly recorded first mortgages upon the following

property within the State:

(A) Fee simple farm land;

(B) Leaseholds of farm land where the lease has an unexpired term at
least two years longer than the term of the loan;

(C) Aquacuiture products;

(D) Other chaitels;

(B) A second mortgage when any prior mortgage does not contain
provisions that might jeopardize the security position of the
department or the borrower’s ability to repay; and

(F) Written agreements, such as assignments of income;

Administer the Hawaii aquaculture loan revolving fund and deposit

into the fund all moneys received on account of principal;

Include in its budget for subsequent fiscal periods amounts necessary to

effectuate the purposes of this chapter;

Insure loans made to qualified [flaquaculturists[}] by private lenders

under sections 219-7 and 219-8; provided that at no time shall the

aggregate amount of the State’s liability, contingent or otherwise, on
these loans exceed $1,000,000;

Participate in loans made to qualified [flaquaculturists[}] by private

lenders under section 219-8;

Make direct loans to qualified [flaquaculturists[}] as provided under

section 219-9;

Establish interest rates chargeable by the State for direct loans and by

private lenders for insured and participation loans; and

Maintain a proper reserve in the aquaculture loan revolving fund to

guarantee payment of loans insured under sections 219-7 and 219-8.”

2. By amending section 219-6, Hawaii Revised Statutes, to read:

€¢§219-6 Loan; limitation and terms. Loans made under this chapter shall
be for the purposes and in accordance with the terms specified in classes ‘A’ “‘B”’,
““C”’, and *‘D”’ in paragraph (1), (2), (3), and (4) following and shall be made only
to applicants who meet the eligibility requirements specified therein:

6y

Class A: Aquaculture farm ownership and improvement loans. To

provide for:

(A) The purchase or improvement of aquaculture farm land and
waters;

(B) The purchase, construction, or improvement of adequate aqua-
culture farm dwellings, and other essential aquaculture farm
facilities; and

(C) The liquidation of indebtedness incurred for any of the foregoing
purposes.
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Such loans shall be for an amount not to exceed $400,000 and for a

term not to exceed forty years. To be eligible the applicant shall:

(1) Derive, or present an acceptable plan to derive, a major
portion of the applicant’s income from and devote, or intend
to devote, most of the applicant’s time to aquaculture farm-
ing operations; and

(ii) Have or be able to obtain the operating capital, including
fishstock and equipment, needed to successfully operate the
applicant’s aquaculture farm; .

Class B: Aquaculture operating loans. To carry on and improve an

aquaculture operation, including:

(A) The purchase of aquaculture equipment and fishstock;

(B) The payment of production and marketing expenses including
materials, labor, and services;

(C) The payment of living expenses; and

(D)  The liquidation of indebtedness incurred for any of the foregoing
purposes. _

Such loans shall be for an amount not to exceed $400,000 and for a

term not to exceed ten years. To be eligible, an applicant shall derive or

present an acceptable plan to derive a major portion of the applicant’s
income from and devote, or intend to devote, most of the applicant’s
time to aquaculture operations;

Class C: Aquaculture cooperative and corporation loans. To provide

credit to [f]laquaculturists’[}] cooperative associations and corporations

engaged in marketing, purchasing, and processing, and providing farm
business services, including:

(A) Facility loans to purchase or improve land, building, and equip-
ment for an amount not to exceed $500,000 and a term not to
exceed twenty years; and

(B) Operating loans to finance inventories of supplies, warehousing,
and shipping commodities, extension of consumer credit to jus-
tified farmer-members, and other normal operating expenses for
an amount not to exceed $300,000 and a term not to exceed seven
years.

To be eligible, a cooperative or corporation shall have at least seventy-

five per cent of its board of directors and seventy-five per cent of its

membership as shareholders who meet the eligibility requirements
prescribed by the board and who devote most of their time to aquacul-
ture operations; and

Class D: Emergency loans. To provide relief and rehabilitation to

qualified [f]aquaculturists[1] without limit as to purpose:

A) In areas stricken by extraordinary rainstorms, windstorms,
droughts, tidal waves, earthquakes, volcanic eruptions, and other
natural catastrophes;

(B) On farms stricken by aquatic diseases;

(€) On farms seriously affected by prolonged shipping and dock
strikes;

(D)  During economic emergencies such as those caused by overpro-
duction and excessive imports; and

(E) During other emergencies as determined by the board.

The maximum amounts and period for the loans shall be determined by

the board; provided that the board shall require that any settlement or

moneys received by qualified [flaquaculturists[}] as a result of an
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emergency declared under this section shall first be applied to the
repayment of an emergency loan made under this chapter.””

SECTION 9. Section 235-102.5, Hawaii Revised Statutes, is amended by
amending subsection (b) to read as follows:

“(b) Notwithstanding any law to the contrary, any individual whose state
income tax refund for any taxable year is $2 or more may designate $2 of the refund
to be deposited into the [f]school-level minor repairs and maintenance special
fund[}] established by section 302A-1504.5, when submitting a state income tax
return to the department of taxation. In the case of a joint return of a husband and
wife having a state income tax refund of $4 or more, each spouse may designate that
$2 be deposited into the special fund. The director of taxation shall revise the
individual state income tax return form to allow the designation of contributions to
the special fund on the face of the tax return and immediately above the signature
lines. If no designation was made on the original tax return when filed, a designation
may be made by the individual on an amended return filed within twenty months and
ten days after the due date for the original return for such taxable year. A designation
once made, whether by an original or amended return, may not be revoked.”

SECTION 10. Section 264-101, Hawaii Revised Statutes, is amended by
amending subsection (b) to read as follows:

““(b) For the purposes of this section, ‘‘highway’’ means the entire width,
including the [beam-and] berm or shoulder of a public highway as defined in section
264-1.”

SECTION 11. Section 266-19.5, Hawaii Revised Statutes, is amended by
amending subsection (e) to read as follows:

““(e) For the purposes of this [f]section[]]:

“‘Capital advancement [flcontract[]]”’ means an agreement between the
department of transportation and a private party whereby the private party agrees to
furnish capital, labor, or materials for a public improvement to or construction of a
state harbor, commercial harbor, roadstead, or other waterfront improvement be-
Jonging to or controlled by the State and in return for which the private party may be
reimbursed in a manner to be determined by the department.

““Total value’’ includes any contract extension, project redesign, add-ons, or
any other occurrence, act, or material cost that may increase the cost of the
contracted project.”’

SECTION 12. Section 281-31, Hawaii Revised Statutes, is amended by

amending subsection (c) to read as follows:

“‘(¢) Class 2. Restaurant licenses.

(1) A license under this class shall authorize the licensee to sell liquors
specified in this subsection for consumption on the premises; provided
that a restaurant licensee, with commission approval, may provide off-
premises catering; provided further that the catering activity shall be
directly related to the licensee’s operation as a restaurant. A licensee
under this class shall be issued a license according to the category of
establishment the licensee owns or operates. The categories of estab-
lishment shall be as follows: '

[@®] (A) A standard bar; or

[€2] (B) A premises in which live entertainment or recorded music is

provided. Facilities for dancing by the patrons may be permitted
as provided by commission rules.
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(2) If a licensee under class 2 desires to change the category of establish-
ment the licensee owns or operates, the licensee shall apply for a new
license applicable to the category of the licensee’s establishment.

(3) For each category of class 2 licenses there shall be the following kinds:

[(H] (A) General (includes all liquors except alcohol);

[€3] (B) Beer and wine; and

3] (€) Beer.

Any licensee holding a different class of license on June 19, 1990, and who would
otherwise come within this class of license shall not be required to apply for a new
license.”’

SECTION 13. Section 286-104, Hawaii Revised Statutes, is amended to read
as follows:

‘§286-104 What persons shall not be licensed. The examiner of drivers

shall not issue any license hereunder:

(1) To any person whose license has been suspended by a court of compe-
tent jurisdiction during the suspension period; nor to any person whose
license has been revoked until the expiration of one year after the date
of the revocation, or until the expiration of the period of revocation
specified by law, whichever is greater; nor to any person who, while
unlicensed, has within two years been convicted of operating a vehicle
under the influence of an intoxicant or, prior to [f]January 1, 2002[}], of
driving under the influence of alcohol or drugs;

(2) To any person who is required by this part to take an examination,
unless such person has successfully passed the examination;

(3) To any person who is required under the motor vehicle financial
responsibility laws of this State to deposit proof of financial responsi-
bility and who has not deposited such proof;

(4) To any person when the examiner of drivers has good cause to believe
that such person by reason of physical or mental disability would not be
able to operate a motor vehicle with safety upon the highways;

(5) To any person who is under eighteen years of age; provided that a
person who is fifteen years and six months of age may be granted an
instruction permit; and provided further that a person who is sixteen to
seventeen years of age may be granted a license upon satisfying the
requirements of sections 286-108 and 286-109, which license shall be
valid for four years and may be suspended or revoked by a judge having
jurisdiction over the holder of the license. Upon revocation of the
license, the person shall not be eligible to operate a motor vehicle on
the highway until the person is eighteen years of age and has again
satisfied the requirements of sections 286-108 and 286-109; or

(6) To any person who is not in compliance with section 286-102.5.

Any person denied a license under this or any other section of this part shall

have a right of appeal as provided in section 286-129.”’

SECTION 14. Section 291-1, Hawaii Revised Statutes, is amended by
amending the definition of ‘‘public street, road, or highway’’ to read as follows:

“““‘Public street, road, or highway’’ includes the entire width, including
[beam-and] berm or shoulder, of every road, alley, street, way, lane, trail, highway,
bikeway, bridge, when any part thereof is open for use by the public, including any
bicycle lane, bicycle path, bikeway, controlled-access highway, laned roadway,
roadway, or street, as defined in section 291C-1, and any public highway, as defined
in section 264-1.”’
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SECTION 15. Section 291-51, Hawaii Revised Statutes, is amended by
amending the definition of *‘sign designating the parking space as reserved for
persons with disabilities’” to read as follows:

““‘Sign designating the parking [f]space[]] as reserved for persons with
disabilities’’ means a sign which contains:

(1) The words, ‘‘Reserved Parking’’;

(2) The international symbol of access;

(3) Words indicating that the space is reserved for parking by persons with

disabilities who have valid placards or special license plates; and

(4) The maximum fine for parking illegally in the space.”

SECTION 16. Section 302A-101, Hawaii Revised Statutes, is amended by
amending the definition of ‘‘new century charter schools’” to read as follows:

“““‘“New century charter schools’’ means the implementation of alternative
frameworks with regard to curriculum, facilities management, instructional ap-
proach, length of the school day, week, or year, and personnel management, formed
under section 302A-1182 [er302A-1H83].”

SECTION 17. Section 302A-410, Hawaii Revised Statutes, is amended by
amending subsection (e) to read as follows:

‘“(¢) Beginning with the 1997-1998 school year, this section shall be
interpreted as though the term ‘‘certification’” read ‘‘licensing”’ [er—ereden-
tialing’”], as the [latter—terms—are] term is used in part III, subpart D, and as
circumstances require.”’

SECTION 18. Section 302A-802, Hawaii Revised Statutes, is amended to
read as follows:

¢¢8302A-802 Licensing [and-eredentialing] standards. (a) The board shall
establish licensing [and-eredentialing] standards that govern teacher licensing [and

ialing] in Hawaii. Licensing [and-eredentialing] standards established by the
board shall be adopted as rules under chapter 91 unless otherwise specified in this
subpart.

(b) In the development of its standards, the board shall consider the existing
teacher applicant pool that is available in the State and the level of the qualification
of these applicants, as well as the nature and availability of existing preservice
higher education teacher training programs. The board shall also consider alternative
routes to licensing, such as national teacher examinations[;-and-credentials] that
certify competency in subject areas or programs taught in the public schools.”’

SECTION 19. Section 302A-803, Hawaii Revised Statutes, is amended to
read as follows:

¢§302A-803 Powers and duties of the board. In addition to establishing
standards for the issuance and renewal of licenses [and-eredentials] and any other
powers and duties authorized by law, the board’s powers shall also include:
(1) Setting and administering its own budget;
(2) Adopting, amending, repealing, or suspending the policies, standards,
or rules of the board in accordance with chapter 91;
(3) Receiving grants or donations from private foundations, and state and
federal funds;
(4) Submitting an annual report to the governor and the legislature on the
board’s operations and from the 2007-2008 school year, submitting a
summary report every five years of the board’s accomplishment of
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objectives, efforts to improve or maintain teacher quality, and efforts to
keep its operations responsive and efficient;

(5) Conducting a cyclical review of standards and suggesting revisions for
their improvement;

(6) Establishing licensing [and-ecredentialing] fees in accordance with
chapter 91, including the collection of fees by means of mandatory
payroll deductions, which shall subsequently be deposited into the state
treasury and credited to the Hawaii teacher standards board revolving
fund,

(7) Establishing penalties in accordance with chapter 91;

(8) Granting extensions of credentials on a case-by-case basis pursuant to
section 302A-805; provided that this paragraph shall be repealed on
June 30, 2002;

(9) Issuing, renewing, revoking, suspending, and reinstating licenses [and

ials];

(10) Reviewing reports from the department concerning the number of
individuals hired on an emergency basis;

(11)  Applying licensing [and—eredentialing] standards on a case-by-case
basis and conducting licensing [and-credentialing] evaluations;

(12) Preparing and disseminating teacher licensing information to schools
and operational personnel;

(13) Approving teacher preparation programs;

(14) Administering reciprocity agreements with other states relative to li-
censing;

(15) Conducting research and development on teacher licensure systems,
beginning teacher programs, the assessment of teaching skills, and
other related topics;

(16) Participating in efforts relating to teacher quality issues, conducting
professional development related to the board’s standards, and promo-
tion of high teacher standards and accomplished teaching; and

(17) Adopting applicable rules and procedures.”

SECTION 20. Section 302A-807, Hawaii Revised Statutes, is amended to
read as follows:

¢¢§302A-807 Refusal, suspension, revocation, and reinstatement of li-
censes [and-eredentials]. (a) The board shall serve as the final adjudicator for
appeals relating to licensing [and—eredentialing], including the issuance or
nonissuance of licenses [and—credentials], and the suspension, nonrenewal, and
Tevocation of licenses [and-ecredentials].

(b) The board shall establish procedures for the conduct of proceedings for
the consideration of requests filed with the board. In every case to revoke or suspend
a license [or-eredential], the board shall give the person concerned written notice that
a request has been filed with the board. The board shall conduct a hearing in
conformity with chapter 91, and shall provide for confidentiality of the proceedings
to protect the parties. In all proceedings before it, the board may administer oaths,
compel the attendance of witnesses and production of documentary evidence, and
examine witnesses. In case of disobedience by any person to any order of the board
or to any subpoena issued by the board, or the refusal of any witness to testify to any
matter that the person may be questioned lawfully, any circuit judge, on application
of the board or a member thereof, shall compel obedience in the case of disobedience
of the requirements of a subpoena issued by a circuit court or a refusal to testify.

(c) Any applicant who has been refused a license [er-eredential], or any
licensee [er-eredential-holder] whose license [er-credential] has been suspended or
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revoked, shall have the right to appeal the board’s decision to the circuit court of the
circuit in which the applicant[;] or licensee[;—or-eredential-holder] resides in the
manner provided in chapter 91; provided that out-of-state resident applicants shall
file their appeals in the first circuit court.

(d) Upon revocation of a license [er-eredential], the board may disclose the
name, birthdate, social security number, and any other pertinent information about
the former holder of the license [er-eredential]:

(1) To the department; and

(2) For the purpose of exchanging information under chapter 315 with

other national or state teacher certification agencies about school
personnel who have had licenses [er-eredentials] revoked.”

SECTION 21. Section 302A-1187, Hawaii Revised Statutes, is amended to
read as follows:

““[[1§302A-1187[}] New century charter schools; administrative supervi-
sion. Whenever any new century charter school is established under section 302A-
1182 [er-362A-1183], the following provisions shall apply except as otherwise
specifically provided by this chapter:

(1) Following consultation with the new century charter school, the board
shall represent the new century charter school in communications with
the governor and with the legislature;

(2) The financial requirements for state funds of the new century charter
school shall be submitted through the board and included in the budget
for the department;

(3) The approval of all policies and rules adopted by the new century
charter school shall be preceded by an open public meeting and shall
not be subject to chapter 91;

(4) The employment, appointment, promotion, transfer, demotion, dis-
charge, and job descriptions of all officers and employees of or under
the jurisdiction of the new century charter school shall be determined
by the new century charter school and applicable personnel laws and
collective bargaining agreements;

(5) Except as set forth in this section, the board or the superintendent of
education shall not have the power to supervise or control the new
century charter school in the exercise of its functions, duties, and
powers; and

(6) Local school boards may enter into an annual business contract for
centralized services to be provided by the department prior to the
beginning of each school year.”’

SECTION 22. Section 302A-1504, Hawaii Revised Statutes, is amended by
amending subsection (a) to read as follows:

“(a) The department shall establish two school-level minor repairs and
maintenance accounts for the use of each public school, which shall not exceed
$25,000 each per school. The first account shall be comprised of general funds
appropriated to the department and the second account shall be comprised of funds
appropriated out of the [f]school-level minor repairs and maintenance special fund([4]
pursuant to section 302A-1504.5 for school-level minor repairs and maintenance and
shall not be used for any other purpose, nor shall any other funds be deposited into
the accounts. The department shall allocate funds based on the number of students at
the school multiplied by a factor which recognizes the age and condition of the
school.”’
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SECTION 23. Section 302A-1504.5, Hawaii Revised Statutes, is amended to
read as follows:

“‘[f18302A-1504.5 School-level minor repairs and maintenance special
fund.[]] There is established within the state treasury a special fund to be known as
the [f]school-level minor repairs and maintenance special fund[}], into which shall
be deposited all moneys collected pursuant to section 235-102.5(b), and any other
moneys received by the department in the form of grants and donations for school-
level minor repairs and maintenance. The special fund shall be administered by the
department and used to fund school-level minor repairs and maintenance.”’

SECTION 24. Section 328L-3, Hawaii Revised Statutes, is amended by
amending subsection (a) to read as follows:

““(a) There is established in the state treasury the emergency and budget
[and] reserve fund which shall be a special fund administered by the director of
finance, into which shall be deposited:

(1) [Ferty] Twenty-four and one-half per cent of the moneys received from

the tobacco settlement moneys under section 328L-2(b)(1);
(2) Appropriations made by the legislature to the fund.”

SECTION 25. Section 651-1, Hawaii Revised Statutes, is amended to read as
follows:

‘§651-1 General provisions. This part shall apply to circuit and district
courts. A judge of any court of record may make any order at chambers which may
by the provisions of this part be made by the court in term time. When the
proceedings are before a district judge, the judge shall be regarded as the clerk of the
court for all purposes contemplated herein. The phrase *‘police officer,”’ as used in
this part, means [aJicensed-process—server;of] the director of public safety or the
director’s duly authorized representative, [and] any chief of police or subordinate
police officer[:], or a person authorized by the rules of court. Nothing in this part
shall be construed to permit a district judge to issue a writ of attachment to be served
out of the circuit in which the judge’s court is situated, or to permit an attachment of
real estate, or any interest therein, under a writ issued by a district court judge.’’

SECTION 26. Section 654-2, Hawaii Revised Statutes, is amended to read as
follows:

¢§654-2 Bond. When the plaintiff desires the immediate delivery of the
property, the plaintiff shall execute a bond to the defendant in possession of the
property, and to all persons having an interest in the property, of such amount and
with such sureties as are approved by the court, conditioned that the plaintiff will
prosecute the plaintiff’s action to judgment without delay, and deliver the property to
the defendant in possession or any other person, if such delivery is adjudged, and
pay all costs and damages that may be adjudged against the plaintiff. Upon the filing
of the verified complaint or affidavit with the bond and a motion for immediate
consideration of the matter, the court shall forthwith inquire into the matter, ex parte
or otherwise, as in its discretion it determines. If thereupon the court finds that a
prima facie claim for relief has been established, it shall issue an order directed to the
sheriff, or the sheriff’s deputy, or the chief of police, or an authorized police officer
of any county, or a [licensed-process-server;] person authorized by the rules of court,
to take the property therein described and deliver the same to the plaintiff.

Copies of the verified [f]complaint[}] or affidavit, and, if a bond for immedi-
ate seizure has been filed, of the bond, and, if an order for the taking has been issued
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on an ex parte hearing, of the order, shall forthwith be served upon the defendant in
possession and each person having or claiming a possessory interest in the property,
in the same manner as is provided for service of summons unless the party to be
served has appeared in the action, in which case service may be made in the same
manner as is provided for service of papers other than the summons. In a proper case,
either before or after issuance of an order for the taking, the required service may be
combined with the publication of the summons, in which event the giving of notice
of the substance of the proceeding shall be sufficient.

Upon the application of any party, the proceeding shall be advanced and
assigned for hearing at the earliest possible date.”’

SECTION 27. Section 658A-4, Hawaii Revised Statutes, is amended by
amending subsection (c) to read as follows:

““(c) A party to an agreement to arbitrate or arbitration proceeding shall not
waive, or the parties shall not vary the effect of, the requirements of this section or
section 658A-3(a) or (c), 658A-7, 658A-14, 658A-18, 658A-20(d) or (e), 658A-22,
658A-23, 658A-24, 658A-25(a) or (b), or 658A-29[-658A-30,-658A31;-6r 658A-
32].”

SECTION 28. Act 29, Session Laws of Hawaii 2001, is amended by
amending section 4 to read as follows:

““SECTION 4. This Act shall take effect on April 1, 2002[:]; provided that
amendments made to section 346-59 by this Act shall not be repealed when that
section is reenacted on June 30, 2004, pursuant to section 9 of Act 226, Session
Laws of Hawaii 2000.”’

SECTION 29. Act 229, Session Laws of Hawaii 2001, is amended by
amending section 5 to read as follows:

“SECTION 5. This Act shall take effect upon approval and shall be repealed
on January 1, 2003[:]; provided that sections 467E-1 and 467E-13, Hawaii Revised
Statutes, shall be reenacted in the form in which they read on the day before the
approval of this Act.”’

SECTION 30. Act 265, Session Laws of Hawaii 2001, is amended by
amending section 4 to read as follows:

“SECTION 4. Sections 92-17(f), 171-6(9), 171-17[¢c)}-and-(d}], 182-3(b),
421H-6(a), 431:10C-213(c), 431:10C-213.5(d), 4811-4(f), 514A-121(a), S14A-
127(e), 516-26, 516-66, 516-70(b), and 712A-16(1)(b)(iii), Hawaii Revised Statutes,
are amended by substituting the designation of the new chapter added to the Hawaii
Revised Statutes by section 1 of this Act wherever references to ‘‘chapter 658"
appear, as the context requires.”’

SECTION 31. Act 265, Session Laws of Hawaii 2001, is amended by
amending section 8 to read as follows:

“‘SECTION 8. This Act shall take effect on July 1, 2002[:]; provided that
amendments made to section 712A-16(1)(b)(iii) by this Act shall not be repealed
when that section is reenacted on June 30, 2006, pursuant to section 20 of Act 249,
Session Laws of Hawaii 2000.”’

SECTION 32. Act 312, Session Laws of Hawaii 2001, is amended by
amending section 13 to read as follows:

“SECTION 13. Effective July 1, 2002, all references to ‘‘credential”’,
“‘credentials’’ or ‘‘credentialing’’ in sections 302A-410, [362A-610;] 302A-802,
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302A-803, and 302A-807, and the phrase “‘teacher’s or’’ in section 302A-616(a)(4)
shall be deleted.”

SECTION 33. Statutory material to be repealed is bracketed and stricken.
New statutory material is underscored.

SECTION 34. This Act shall take effect upon its approval; provided that:

(1) The amendments made to section 36-27 by section 4 of this Act shall
not be repealed when that section is reenacted on July 31, 2003,
pursuant to section 9 of Act 142, Session Laws of Hawaii 1998;

(2) Sections 10, 13, and 14 shall take effect retroactive to January 1, 2002;

(3) Sections 17, 18, 19, 20, and 24 shall take effect on July 1, 2002;

{4) Section 28 shall take effect retroactive to April 1, 2002;

(5) Section 29 shall take effect retroactive to June 13, 2001;

(6) Sections 30 and 31 shall take effect on July 1, 2002; and

(7)  Section 32 shall take effect retroactive to July 1, 2001.

(Approved April 12, 2002.)

- ACT 17 S.B. NO. 2341

A Bill for an Act Relating to Condominium Property Regimes.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 514A-86, Hawaii Revised Statutes, is amended by
amending subsection (a) to read as follows:

““(a) The association of apartment owners shall purchase and at all times
maintain insurance which covers the common elements and, whether or not part of
the common elements, all exterior and interior walls, floors, and ceilings, in
accordance with the as-built condominium plans and specifications, against loss or
damage by fire sufficient to provide for the repair or replacement thereof in the event
of such loss or damages. Flood insurance shall also be [provided-under the federal

maintained if the property is located in a special flood hazard area as delineated on
flood maps issued by the Federal Emergency Management Agency. The flood
insurance policy shall comply with the requirements of the National Flood Insurance
Program and the Federal Insurance Administration. Exterior glass may be insured at
the option of the association of apartment owners. The insurance coverage shall be
written on the property in the name of the association of apartment owners.
Premiums shall be common expenses. Provision for the insurance shall be without
prejudice to the right of each apartment owner to insure the owner’s own apartment
for the owner’s benefit.”

SECTION 2. Statutory material to be repealed is bracketed and stricken.
New statutory material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved April 12, 2002.)
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ACT 18 S.B. NO. 2518

A Bill for an Act Relating to Measurement Standards.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. “‘Acacia koa’” is a species of tree that is endemic to the
" Hawaiian islands and is of significant value because of its limited supply and
inherent qualities. The scientific name for the species Acacia koa derives, in part,
from the word ‘‘koa’” which was used by ancient Hawaiians to refer to the Acacia
koa tree. Acacia koa is not grown in commercially significant quantities outside of
the State of Hawaii.

The majority of Acacia koa growing in the State is found on state land and is
a significant public asset both commercially and culturally.

In recent years, certain vendors of wood and wood products have used the
term “‘koa’’ to refer to species of wood other than Acacia koa. These species are
grown outside of the State and, although sometimes similar in appearance to Acacia
koa, they are not Acacia koa and have not been called or known as koa. As a result,
purchasers of these imported woods may be confused or misled. Furthermore, the
market value of publicly owned Acacia koa will likely be adversely affected by the
incorrect representation.

The legislature finds that it is appropriate and necessary to protect the value
of the public’s asset and to protect consumers from potentially misleading and
deceptive advertising that misrepresents the Acacia koa content of an item.

SECTION 2. Chapter 486, Hawaii Revised Statutes, is amended by adding a
new section to be appropriately designated and to read as follows:

: «8486- Acacia koa wood; representing content. In addition to all other
. label and branding requirements, no person shall offer, display, expose for sale, or
solicit for the sale of any timber, lumber, wood, or wood product described or
labeled using the term “‘koa’’, either alone or in conjunction with other words unless
the item is Acacia koa. Nothing in this section shall prevent the use of the term
“koa’’ to describe wood products which are in part made of Acacia koa and, in part,
other materials provided that the extent to which Acacia koa is utilized in the wood
product is not misrepresented.”’

SECTION 3. New statutory material is underscored.'

SECTION 4. This Act shall take effect upon its approval.
(Approved April 12, 2002.)

Note
1. Edited pursuant to HRS §23G-16.5.
ACT 19 S.B. NO. 2692

A Bill for an Act Relating to Medical Support for Children.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 576E-17, Hawaii Revised Statutes, is amended to read
as follows:
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““§576E-17 Medical support enforcement. (a) Where the responsible par-
ent is ordered to provide medical insurance coverage for the dependent child, the
standard notice for such medical support prescribed by Title IV-D of the Social
Security Act, as amended by the child support enforcement agency, shall be issued.
The agency shall forward a copy of the [suppert-erder;] notice, by registered or
certified mail or by personal service, to the responsible parent’s employer or union
when the responsible parent fails to provide written proof to the agency, within thirty -
days of receipt of the order, that the insurance has been obtained or that application
for insurance coverage has been made[:] or within two business days after the date of
entry of a responsible parent in a Title IV-D case in the state directory of new hires,
whichever shall first occur.

(b) Upon receipt of the copy of [f]the[}-ordes;] notice, or upon request of the
responsible parent pursuant to the order, the employer or union shall enroll the
dependent child as a beneficiary in the group medical insurance plan and withhold
any required premium from the responsible parent’s income. If more than one plan is
offered by the employer or union, the child shall be enrolled in the plan in which the
responsible parent is enrolled or the least costly plan otherwise available to the
responsible parent that is comparable to the plan in which the responsible parent is
enrolled.

(¢) A dependent child whom a responsible parent is required to cover as a
beneficiary pursuant to this section is eligible for insurance coverage as a dependent
of the responsible parent until the duty of support expires or until further court or
administrative order. The insurance coverage shall not be terminated prior to entry of
such an order relieving the responsible parent of the duty to provide insurance
coverage.

(d) The signature of the custodial parent of the insured dependent child is a
valid authorization to the insurer for purposes of processing an insurance reimburse- _
ment payment to the provider of medical services. When an order for dependent
insurance coverage is in effect and the responsible parent’s employment is termi-
nated, or the insurance coverage is terminated, the insurer shall notify the agency
within ten days of the termination date with notice of conversion privileges, if any.

(e) Notwithstanding any other law to the contrary, when an order for insur-
ance coverage is in effect, the responsible parent’s employer or union shall release to
the agency, upon request, information on the dependent coverage available to the
responsible parent, including the name of the insurer. The emplover or union shall
also provide any other information and perform all tasks as required by the notice
issued pursuant to this section. _

(f) Any responsible parent who fails to comply with an order requiring the
maintenance of insurance coverage for the dependent child shall be liable for any
medical expenses incurred by the obligee or the State after the effective date of the
order.”’

SECTION 2. Statutory material to be repealed is bracketed and stricken.
New statutory material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved April 12, 2002.)
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ACT 20 S.B. NO. 2727

A Bill for an Act Relating to the Uniform Professional and Vocational Licensing
Act.

Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 436B-3, Hawaii Revised Statutes, is amended by
amending subsection (b) to read as follows:

*“(b) Unless otherwise stated in this chapter, [the-provisions-of] chapters 26,
26H, 91, and 92 and the licensing laws or rules for the respective profession or
_vocation shall prevail. [The-provisions-ofthis] This chapter shall apply whenever
[the-provisions-of] chapters 26, 26H, 91, and 92 and the licensing laws or rules for
the respective profession or vocation are silent.””

SECTION 2. Statutory material to be repealed is bracketed and stricken.
New statutory material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved April 12, 2002.)

ACT 21 S.B. NO. 2728

A Bill for an Act Relating to Escrow Depositories.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 449-24, Hawaii Revised Statutes, is amended by
amending subsection (a) to read as follows:

““(a) A solvent escrow depository whose capital is not impaired and that has
not received a motice of charges and proposed suspension or revocation order
pursuant to section 449-17 may cease its business and surrender its license in the
following manner:

(I) The board of directors shall adopt a resolution approving a plan to
cease activity for which a license to operate as an escrow depository is
required. If applicable, the plan shall include provisions for the sale,
exchange, or disposition of all outstanding escrow accounts or other
business for which an escrow depository license is required by this
chapter;

(2) The escrow depository shall:

(A) Notify in writing all buyers and sellers whose accounts still
contain outstanding balances of the termination of the escrow
depository’s operations and the specific arrangements to handle
the particular transaction; and

(B) [Prevideinformation-coneerning] Submit to the comimissioner, in
writing, the name, address, and telephone number of a contact
person [forthe-purpese-of] who shall be responsible for answer-
ing questions and providing documents on closed accounts. This
individual or the successor thereof shall continue to perform this
task, and shall notify the commissioner of any changes in the
information concerning the contact person, until the applicable
statutes of limitations have lapsed;
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(3) The escrow depository shall file an application with the commissioner
in the prescribed form for approval to cease activity for which a license
to operate as an escrow depository is required. The application shall be
accompanied by:

(A) A copy of the plan to cease activity for which a license to operate
as an escrow depository is required, certified by two executive
officers of the escrow depository as having been duly adopted by
the board;

(B)  Any application that may be required pursuant to section 449-8.6, -
if applicable; '

(C) A copy of the notice sent by the escrow depository to all buyers

and sellers whose accounts still contain outstanding balances[;

1; and
(D)  Any other information that the commissioner may require;

(4) The commissioner may require that an audit report, prepared by a
certified public accountant at the expense of the escrow depository, be
submitted showing the final accounting of the company’s operations,
should circumstances so warrant;

(5) The commissioner shall approve the application to cease activity for
which a license to operate as an escrow depository is required if;
(A)  The commissioner is satisfied with the plan;

(B) The conditions for approval contained in section 449-8.6 have
been met, if applicable; and .

(C)  No other reason exists to deny the application; provided that the
commissioner may impose any restrictions and conditions [as]
that the commissioner deems appropriate; and

(6) Upon receipt of the commissioner’s approval, an escrow depository
that has filed:

(A) A plan attesting that the company does not retain any outstanding .
escrow accounts or other business for which an escrow deposi-
tory license is required by this chapter, shall forthwith surrender -
to the commissioner all of its escrow depository licenses; or ,

(B) A plan that includes provisions for the sale, exchange, or disposi-
tion of outstanding escrow accounts or other business, upon
receipt of the commissioner’s approval, shall proceed with its
plan to cease activity for which a license to operate as an escrow
depository is required. Upon completion of its plan, the escrow
depository shall file a written notification with the commissioner,
signed by its president and secretary, certifying that there are no
outstanding escrow liabilities. Filing of the written notification
shall be accompanied by the surrender of all escrow depository
licenses.””

SECTION 2. Statutory material to be repealed is bracketed and stricken.
New statutory material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved April 12, 2002.)
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ACT 22 S.B. NO. 2734

‘A Bill for an Act Relating to Commercial Employment Agencies.
- Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 373-1, Hawaii Revised Statutes, is amended by amend-
ing the definition of ‘‘principal agent’” to read as follows:

“““‘Principal agent’” means the responsible managing agent who is responsi-
ble for managing an employment agency[:] and who is responsible for all business
transactions and actions by the agency’s employees.”

SECTION 2. Section 373-3, Hawaii Revised Statutes, is amended to read as
follows:

¢§373-3 Fees; biennial renewal; restoration. (a) No applicant shall be
examined under this chapter until the appropriate fees have been paid.

(b) Every person holding a license under this chapter shall register with the
director and pay a biennial renewal fee on or before June 30 of each even-numbered
year. Failure to pay the [biennial] renewal fee shall constitute a forfeiture of the
license as of the date of expiration. Any license so forfeited may be restored within
one year after the expiration upon filing of an application and payment of [a] the
renewal and restoration [fee:] fees.

(c) All fees shall be as provided in rules adopted by the director pursuant to

_chapter 91.”°

_ SECTION 3. Section 373-4, Hawaii Revised Statutes, is amended to read as
follows:

¢§373-4 Bond. [Eachlicensed] Every employment agency that collects fees
from applicants shall give and keep in force a bond with the director in the penal sum
of $5,000 with good and sufficient surety or sureties approved by the director,
conditioned[:] that: .
(1) [Fhatthe] The licensee shall not violate this chapter[-]; and
(2) [Fhatthe] The licensee shall faithfully, promptly, and truly refund all
fees illegally or incorrectly obtained from applicants to the director.”’

SECTION 4. Section 373-5, Hawaii Revised Statutes, is amended to read as
follows:

¢¢§373-5 Application for license. (a) Every individual, partnership, corpora-
tion, or association seeking a license to operate an employment agency shall file a
written application with the director [whieh] that shall contain such information and
shall be in such form as the director may prescribe; provided that in addition to
complying with all other requirements of this chapter, no license shall be issued
unless the applicant either has [either] passed a certified employment consultant
examination as designated by the director or has in [its] the applicant’s employ a
_principal agent.

(b) Every principal agent shall file a written application with the director
[whieh] that shall contain such information and shall be in such form as the director
‘may prescribe and no license shall be issued unless the applicant has passed a
certified employment consultant examination as designated by the director.

The examination shall cover the following:

(1) Interview principles and techniques;
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(2) Job descriptions and specifications;

(3) Placement procedure, including recruitment, solicitation, and referral;

(4) Aids for applicants;

(5) Agency management;

(6) General principles of business law; and

(7) ~ State statutes and rules relating to an employment agency.

(c) A principal agent who does not engage in the employment agency
business in the State during the succeeding year shall not be required to pay the
renewal fee as long as the principal agent remains inactive. Should the principal
agent wish to resume work as a principal agent at some future time, the principal
agent shall so notify the director and remit the renewal fee for the current biennial

period.
@ [

form-as-the-director may-preseribe:] Every applicant, including all officers, directors,
partners, members, or managers of the applicant, shall possess a reputation for
honesty, truthfulness, financial integrity, and fair dealing and shall not have been
convicted of a felony directly related to the operation of a commercial employment
agency, unless the conviction has been expunged or annulled.”’

SECTION 5. Section 373-6, Hawaii Revised Statutes, is amended to read as
follows:

¢‘§373-6 Issuance of license. (a) Upon receipt of an application for a license

to conduct an employment agency, the director may [erder-the-issuanee-of] issue the

license [previded-that] if the [application-is-complete-and-in-properform:] applicant

has met the requirements of this chapter and chapter 436B. ,
(b) Every license issued shall be valid only as to the employment agency and

be-endorsed-on-the-license:] any branch offices of the employment agency.
(c) No license shall be issued to an employment agency that establishes or
maintains a place of business in, or conducts business from, a home, apartment, hotel
room, or any other location where the premises may be considered not in the public
interest, unless approved by the director.
[The] (d) A license issued under this chapter shall not be transferable [exeept

on-approval-of the-director].”’

SECTION 6. Section 373-10, Hawaii Revised Statutes, is amended by
amending subsection (a) to read as follows:

*‘(a) Each employment agency shall file [atJeast—onece—a—year-with—the
direetor-a] with its application, an initial schedule of [its] placement fees to be
charged to applicants [ i i i

ommerctal-employment-agenecie ensed-under-ths hapter-and-makesuch list].
Any change to the schedule of placement fees shall be filed with the director within
thirty days of the change, unless the time is extended by the director for good cause.
The schedule of placement fees shall be available to the general public at the
department.”

SECTION 7. Section 373-10, Hawaii Revised Statutes, is amended by
amending subsection (c) to read as follows:

““(c) Any contract between an applicant and the employment agency shall be
in writing and shall contain:
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)

@

€))

“
©)

In bold print enclosed within a conspicuous border, the gross amount of
the estimated fee to be charged and the time period on which the fee is
based;

A statement indicating that the fees charged are in accordance with the
schedule of placement fees. filed with the depanment [ istd

cieslicensed-inthe-State-is-available-for public-inspection];

A prominently displayed statement that no fees shall be paid until the
job applicant obtains employment and receives the first paycheck,
provided that this shall not apply to employer fee paid placements;
The name and license number of the commercial employment agency;
and

A statement that the applicant has the right to have the agency produce
for review a copy of the law and rules regulating the practices of
commercial employment agencies.

A copy of the contract shall be provided to the applicant. The director may adopt
rules pursuant to chapter 91 to prescribe the form and content of the contract.”’

SECTION 8. Section 373-11, Hawaii Revised Statutes, is amended to read as

follows:

$¢§373-11 Prohibition. No employment agency licensed under this chapter
and no agent or employee of an employment agency shall do, make, or cause to be
made or done any of the following acts herein prohibited and every [suek] employ-
ment agency, its agents, and employees shall do and perform every act, duty, or
requirement hereinafter prescribed.

D

2

©))

“)

&)
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No employment agency shall cause to be printed, published, or circu-
lated any false, fraudulent, or misleading information, notice, or adver-
tisement, nor shall an employment agency give or cause to be made or
given any false promise, misrepresentation, or misleading statement or
information.

No employment agency shall send out any resume or applicant for
employment without having first obtained either orally or in writing a
bona fide job order from the prospective employer.

No employment agency shall knowingly send out any applicant for
employment to any place where a strike, walk-out, or other labor
dispute exists without first furnishing the applicant with a written
statement as to the existence of the labor dispute, and the employment
agency shall retain on file for two years after the date thereof, a copy of
the statement of fact, signed by the applicant so sent.

No employment agency shall divide or share, or offer to divide or share
with any employer, the employer’s employees, agents, or representa-
tives, any fee, charge, or compensation received from any applicant. No
employment agency shall cause or attempt to cause the discharge of
any person not an employee of the employment agency for the purpose
of obtaining other employment through the agency for such person.
No employment agency shall send out any minor applicant for employ-
ment without making an investigation of the nature of the employment
or engagement and the duties thereof and reputation of the employer.
No employment agency shall wilfully or knowingly send or direct any
applicant for employment to any employment of an immoral character.
No employment agency shall wilfully or knowingly procure or place or
attempt to place any minor in any employment in any place where
intoxicating liquors are served or sold.
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(6) No employment agency shall wilfully or knowingly place or assist in
placing any applicant in employment in violation of any law of this
State or any lawful order, rule, or regulation prescribed by the director.

(7)  No employment agency shall require an applicant to pay any advance
fee or any other fee, deposit, or compensation other than as prescribed
in this chapter.

(8) No employment agency shall display, on any sign or window or in any
publication the name ‘“United States Employment Service’’ or ‘“State
of Hawaii Employment Service”’.

(9) No employment agency or any person connected therewith shall re-
ceive or require any applicant to execute any power of attorney,
promissory note, negotiable instrument, assignment of wages or salary,
note authorizing a confession of judgment, or any instrument or docu-

ment relating to the liability of the applicant[;-unless-this-instrument-or

S
3

(10) No employment agency or any person connected therewith shall make
representations to applicants concerning prospective positions, the
character and probable length of employments, hours, salary, and other
relevant terms and conditions of employment which are not, to the best
of its knowledge, accurate.

(11) No employment agency shall withhold from applicants written disclo-
sure of any fees or charges for services rendered prior to the rendering
of such services.

(12) No employment agency shall provide information relating to an appli-
cant’s personal record, employment record, qualifications, and salary
requirement to an employer directly, by mail, or otherwise, unless such
information is accurate and complete to the best of its knowledgel-],
and the employer has expressed an interest in the applicant.

(13) No employment agency shall charge an applicant any fee or service
charge until such time as an applicant is employed by an employer as a
result of the employment agency’s efforts and has received actual
earnings from employment.

(14) No employment agency shall require the employer to withhold from the
applicant’s actual earnings from employment any fee or service charge
that has been negotiated by contract between the applicant and the
employment agency unless the withholding of such fee or service
charge is specifically authorized or requested, by full signature, in
writing by the applicant.”

SECTION 9. Section 373-13.5, Hawaii Revised Statutes, is amended to read
as follows:

“‘[£1§373-13.5[1] Requirements to maintain license. (a) Every employment
agency that collects fees from applicants shall have and maintain in full force and
effect a bond as required under section 373-4. Failure, refusal, or neglect to maintain
a bond in full force and effect shall cause the automatic [suspension] forfeiture of the
license effective as of the date of expiration or cancellation of the bond. The license
shall not be [reinstated] restored until a bond as required under section 373-4 is
received by the director.

(b) Failure to effect a [reinstaternent] restoration of a [suspended] forfeited
license within sixty days of the [saspeasion] forfeiture shall cause the license [and
all-fees] to [be] remain forfeited. No fees paid shall be refundable. A licensee who
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fails to restore a license as provided in this section shall apply and pay fees as a new
applicant.

(c) The director may assess a fee not to exceed $200 as a condition for the
[reinstatement] restoration of a license [suspended] forfeited pursuant to this section.

(d) A licensee, within fifteen calendar days after receipt of notification of the
license forfeiture, may request an administrative hearing pursuant to chapter 91 to
review the [suspension:] forfeiture.

(e) Every employment agency shall have in its employ a principal agent who
is currently licensed under this chapter. The principal agent shall be responsible for
the direct management of the employment agency, all business transactions of the
employment agency, and all actions by the employees of the employment agency.

" (f) No employment agency shall be deemed to have violated any provision of
this chapter by acting or assuming to act as an employment agency after the death or
dissociation of the principal agent responsible for managing the employment
agency; provided that within sixty days from the date of the death or dissociation of
the principal agent, the employment agency employs another licensed principal
agent or employs an individual who has filed an application for a principal agent
license.”’

SECTION 10. Section 373-14, Hawaii Revised Statutes, is amended to read
as follows:

¢¢§373-14 Revocation [and-caneellation:], suspension, and fines. In addi-
tion to any other actions authorized by law, after affording all interested parties
reasonable opportunity for a fair hearing, the director may revoke or [eancel]
suspend any license, or impose a fine not to exceed $1.000 per violation, for cause.
In addition to any other grounds for disciplinary action authorized by law, [cause]
‘‘cause’’ means violation of this chapter or a rule of the director.”

SECTION 11. Section 373-19, Hawaii Revised Statutes, is amended to read
as follows:

¢¢8373-19 Powers and duties. In addition to any other powers and duties
authorized by law, the director may adopt, amend, or repeal such rules as the director
may deem proper to fully effectuate this chapter[:] and may delegate to the executive
officer or other designee any powers or duties the director deems reasonable and

proper.”’

SECTION 12. Statutory material to be repealed is bracketed and stricken.
New statutory material is underscored.

SECTION 13. This Act shall take effect upon its approval.
(Approved April 12, 2002.)

ACT 23 S.B. NO. 410

A Bill for an Act Relating to Transportation.
Be It Enacted by the Legislature of the State of Hawali:

SECTION 1. Section 286-271, Hawaii Revised Statutes, is amended to read
as follows:
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¢‘§286-271 Interisland shipping of vehicles; proof required. (a) Except as
provided in subsection (b), a legal owner of a vehicle shall not ship that vehicle
interisland in this State unless the legal owner first presents to the carrier the legal
owner’s current certificate of registration showing that the person is the registered
owner of the vehicle, identification, and proof of motor vehicle insurance. If the
registered owner of the vehicle is not the legal owner of the vehicle, the registered
owner [must] shall present to the carrier, the registered owner’s current certificate of
registration, identification, [ i
transpertation;] and proof of motor vehicle insurance. Duplicate copies of the current
registration and proof of motor vehicle insurance shall be acceptable for commercial
vehicles as defined in section 286-47(3)(C). An authorized agent of the legal or
registered owner may ship the vehicle by presenting[;— it i
doeaments;] the current certificate of registration, identification, proof of motor
vehicle insurance, and a notarized letter from the registered or legal owner authoriz-
ing the shipment. For an unrecorded owner pending a lawful transfer, a certificate of
ownership signed by the previous owner may be submitted' for the current certificate
of registration for a vehicle purchased within thirty days of shipping. A facsimile of
proof of motor vehicle insurance from an insurance company may be accepted for a
vehicle purchased within thirty days of shipping. Presentation of proof of motor
vehicle insurance shall not be required for:

(1) Unlicensed propelled vehicles that are not intended for on-road use;

(2) New unregistered vehicles shipped with a bill of lading; or

(3) Vehicles owned by the federal, state, or county government.

(b) A legal owner of a damaged vehicle shall not ship that vehicle interisland
in this State for repair, disposal, or salvage unless the legal owner first presents to the
carrier the legal owner’s current certificate of registration showing that the person is
the registered owner of the vehicle or a car dealer’s license. For an unrecorded owner
pending a lawful transfer, a certificate of ownership signed by the previous owner
may be acceptable for a vehicle purchased within thirty days of shipping. A
registered owner of the vehicle who is not the legal owner of the vehicle must
present a current certificate of registration. [ i

. o 1

(c) Any legal or registered owner who violates this section shall be fined not
more than $100.

(d) The carrier shall record by physical inspection the vehicle identification
number (VIN) of the vehicle and maintain a record of the transporting of the vehicle
along with the description of the vehicle for a period of not less than three years.

[€h] (e) This section shall not apply to licensed dealers who periodically ship
in quantities of ten vehicles or more, or whose primary business is the auction of
insurance salvage vehicles.

() The records maintained as required by this section and all other records
and receipts relating to the transportation of vehicles shall be available for inspection
by the federal, state, or county law enforcement agencies, and financial institutions
during normal business hours.”’

SECTION 2. Statutory material to be repealed is bracketed and stricken.
New statutory material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved April 18, 2002.)

Note

1. Prior to amendment ‘‘substituted’’ appeared here. ‘‘Submitted’” should be underscored.
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ACT 24 H.B. NO. 683

A Bill for an Act Relating to State Parks Penalties.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Chapter 184, Hawaii Revised Statutes, is amended by adding a
new section to be appropriately designated and to read as follows:

“¢8184- General administrative penalties. (a) Except as otherwise pro-
vided by law, the board or its authorized representative by proper delegation may
set, charge, and collect administrative fines to recover administrative fees and costs
as documented by receipts or affidavits, including attorney’s fees and costs; or bring
legal action to recover administrative fines, fees, and costs, including attorney’s fees
and costs; or payment for damages or for the cost to correct damages resulting from a
violation of this chapter, any rule adopted, or permit issued thereunder.

(b) The administrative fines shall be as follows:

(1) For a first violation, a fine of not more than $2,500;

(2) For a second violation within five years of a previous violation, a fine

of not more than $5,000; and

(3) For a third or subsequent violation within five years of the last viola-

tion, by a fine of not more than $10,000.

(c) In addition, a fine of up to $5,000 may be levied for each:

(1) Archaeological or historical feature appropriated, damaged, removed,

excavated, disfigured, defaced, or destroyed;

(2) Geological feature destroyed, disturbed, mutilated, dug, removed,

excavated, quarried, blasted, or exploded;

(3) Public property destroyed, defaced, removed, damaged, or possessed;

(4) Wildlife molested, disturbed, injured, trapped, taken, caught, pos-

sessed, poisoned, introduced, or killed; or

(5) Habitat disturbed,
in violation of this chapter or any rule adopted thereunder.

(d) Any criminal penalty for any violation of this chapter or any rule adopted
thereunder shall not be deemed to preclude the State from recovering additional
administrative fines, fees, and costs, including attorney’s fees and costs.”’

SECTION 2. Section 184-5, Hawaii Revised Statutes, is amended to read as
follows:

¢¢§184-5 Rules and enforcement; penalty. (a) The department may, subject
to chapter 91, make, amend, and repeal rules [and-regulations] having the force and
effect of law, governing the use and protection of the state park system, including
state monuments as established under section 6E-31, and including any private
property over which there has been granted to the State any right of free public
access or use for recreational, park, viewing of any historical, archaeological,
natural, or scientific feature, object, or site, or related purpose, or property thereon,
and also governing the use and protection of any recreational, scenic, historical,
archaeological, natural, scientific, and related resources of state and private lands,
and enforce such rules [and-regulations]. Any person who violates any of the rules
[and-regulations] so prescribed shall be held liable for restoration of or restitution for
any damages to public or private property and shall also be subject to the confisca-
tion of any tools and equipment used in such violation and of any plants, objects, or
artifacts removed illegally from such properties[; i
misdemeaner]. Except as otherwise provided by the department, the more restrictive
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rules [and-regulations] of the department shall apply in any unit of the state park
system or any public use area which is also governed by the rules [andregulations]
of any forest reserve, public hunting ground, or other department district or area.

(b) Any person violating this chapter, any rule adopted pursuant thereto, or
the terms and conditions of any permit issued thereunder, in addition to any other
penalties, shall be guilty of a petty misdemeanor and shall be fined not less than:

(1) $100 for a first offense;

(2) $200 for a second offense; and

(3) $500 for a third or subsequent offense.

(c) The fines specified in this section shall not be suspended or waived. Each
day of each violation shall constitute a separate offense.

(d) Any civil penalty for any violation of this chapter or any rule adopted
thereunder shall not be deemed to preclude the State from pursuing any criminal
action against that person.

(e) The department may confer on the director of state parks and upon other
employees of the division the powers of police officers, including the power to serve
and execute warrants and arrest offenders in all matters relating to the enforcement,
in any state park, parkway, or state monument, or in any private property over which
there has been granted to the State any right of free public access or use for
recreational, park, viewing of any historical, archaeological, natural, or scientific
feature, object, or site, or related purpose of:

(1) [the] The laws applicable to the state parks and parkways and to
historical objects and sites and the rules [and-regulations] adopted
under the provisions of this section; and

(2) [traffie] Traffic laws and ordinances.

Such police powers shall also extend to the enforcement of* laws of the State and the
rules [and-regulations] of the department relative to the protection and proper
utilization of the recreational, scenic, historical, natural, and archaeological, scien-
tific, and related resources of state and private lands. Such conferring of powers shall
include the designation of such employees as state parks enforcement officers.”’

SECTION 3. Statutory material to be repealed is bracketed and stricken.
New statutory material is underscored.?

SECTION 4. This Act shall take effect upon its approval.
(Approved April 23, 2002.)

Notes

1. Prior to amendment ‘‘the’’ appeared here.
2. Edited pursuant to HRS §23G-16.5.

ACT 25 H.B. NO. 1727

A Bill for an Act Relating to Driver’s License Instruction Permit Renewal.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 286-110, Hawaii Revised Statutes, is amended to read
as follows:

*§286-110 Instruction permits. (a) Any person aged fifteen years and six

months or more who, except for the person’s lack of instruction in operating a motor
vehicle, would be qualified to obtain a driver’s license issued under this part may
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apply for a temporary instruction permit at the office of the examiner of drivers in
the county in which the applicant resides; provided that the applicant complies with
section 286-102.5.

(b) The examiner of drivers shall examine every applicant for an instruction
permit. The examination shall include tests of the applicant’s:

(1) Eyesight and other physical or mental capabilities to determine if the

applicant is capable of operating a motor vehicle;

(2) Understanding of highway signs regulating, warning, and directing

traffic; and

(3) Knowledge of the traffic laws, ordinances, or regulations of the State

and the county where the applicant resides or intends to operate a motor
vehicle.

(c) If the examiner of drivers is satisfied that the applicant is qualified to
receive an instruction permit, the examiner of drivers shall issue the permit entitling
the applicant, while having the permit in the applicant’s immediate possession, to
drive a motor vehicle upon the highways for a period of one year; provided that an
applicant who is registered in a driver training course shall be issued a temporary
instruction permit for the duration of the course and the termination date of the
course shall be entered on the permit. A person who is not licensed to operate the
category of motor vehicles to which the driving training course applies shall not
operate a motor vehicle in connection with the driving training course without a
valid temporary instruction permit.

(d) Except when operating a motor scooter or motorcycle, the holder of a
temporary instruction permit shall be accompanied by a person who is eighteen
years of age or older and licensed to operate the category of motor vehicles in which
the motor vehicle which is being operated belongs. The licensed person shall occupy
a seat as near the permit holder as is practical while the motor vehicle is being so
operated.

(¢) No holder of a temporary instruction permit shall operate a motorcycle or
a motor scooter during hours of darkness or carry any passengers.

(f) No holder of a category 1 or 2 temporary instruction permit shall have the
permit renewed, nor shall the holder be issued another temporary instruction permit
for the same purpose, unless the holder has taken the examination for a category 1 or
2 license at least once prior to the expiration of the temporary instruction permit. If
the holder of a temporary instruction permit fails to meet the requirements of this
section, the holder shall not be permitted to apply for another category 1 or 2
temporary instruction permit for a period of three months. Nothing in this subsection
shall affect the [sights] right and privileges' privilege of any holder of a category 1 or
2 temporary instruction permit [from-obtaining] to obtain a temporary instruction
permit or driver’s license for the operation of any other type of motor vehicle.

(g) The examiner of drivers may accept an application for renewal of an
instruction permit no more than thirty days prior to or ninety days after the
expiration date of the instruction permit, whereupon the applicant for renewal of an
instruction permit shall be exempt from subsection (b)(2) and (b)(3). If an applica-
tion for renewal of an instruction permit is not made within ninety days after the
expiration date of the permit, the applicant shall be treated as applying for a new
instruction permit and examined in accordance with subsection (b).”’

SECTION 2. New statutory material is underscored.'

SECTION 3. This Act shall take effect on July 1, 2002.
(Approved April 23, 2002.)
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Note

1. So in original.

ACT 26 H.B. NO. 1804

A Bill for an Act Relating to Expungement.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 571-88, Hawaii Revised Statutes, is amended to read as
follows:

“§571-88' [Expungement—orders:] Orders expunging juvenile arrest
records. (a) The court may issue an order expunging [an] a juvenile arrest record of
a [miner] person upon written application by the [sminer] person or, if the person is a
minor, the minor’s parent or guardian[;—where]; provided the arrest was made
pursuant to section 571-11(1) or (2) and the arrest record meets the following
criteria:

(1) The matter was not referred to the prosecuting attorney or the family
court and the person [arrested] was not counseled and released by the
police; or

(2) The matter was referred to the prosecuting attorney or family court and:
(A) The person [arrested] was not adjudicated responsiblel[:] by the

court; or
(B) The matter was dismissed with prejudice.
(b) Before issuing an order to expunge an arrest record [thatfalls—under
i ;] of a matter that was never refe;red to the court, _the court shall

£ . : &) Sul b} shall 1
expungement-orders-underthis-subsection] the prosecuting attorney in the appropri-
ate circuit.

[¢eh] (c) Upon issuance of an expungement order under this section, the court

shall:

(1)  Forward copies of the expungement order to the police department and
the department of the attorney general for expungement of the arrest
record; and

(2) Issue to the person for whom the expungement order was issued, a
certificate stating that an expungement order was issued and that its
effect is to annul the record of one or more specific arrests. The
certificate shall:

(A) Authorize the person to state, in response to any question or
inquiry, whether or not under oath, that the person has no record
regarding the specific arrest; and

(B) State that the person shall not be subject to any action for perjury,
civil suit, discharge from employment, or any other adverse
action for making any statement authorized by the certificate.
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[€e)] (d) A person whose arrest record has been expunged [pursaant—to

i 1 under this section shall not be subject to any action for perjury,
civil suit, discharge from employment, or any other adverse action for responding to
any question or inquiry, whether or not under oath, that the person has no record
regarding the specific arrest expunged.

[€6)] (e) As used in this section:

““Arrest record’’ means any record maintained by a county police department
or the department of the attorney general under [seeti - ] chapters
846 and 846D, relating to the arrest of the minor for a specific offense, including
fingerprints taken during the arrest and maintained under section 846-2.5(b).

““Expunge’’ means a process defined by agency policy in which records are
segregated and kept confidential, or destroyed.”’

SECTION 2. Statutory material to be repealed is bracketed and stricken.
New statutory material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved April 23, 2002.)
Note

1. So in original.

ACT 27 H.B. NO. 1825

A Bill for an Act Relating to the Revised Uniform Commercial Code Article 9 -
Secured Transactions.

Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 490:9-102, Hawaii Revised Statutes, is amended as
follows:
1. By amending the definition of ‘‘agricultural lien”’ to read:
¢« Agricultural lien’” means an interest[;-other-than-a-security-interest;] in
farm products:
(1) Which secures payment or performance of an obligation for:
(A) Goods or services furnished in connection with a debtor’s farm-
ing operation; or
(B) Rent on real property leased by a debtor in connection with its
farming operation;
(2) Which is created by statute in favor of a person that:
(A) In the ordinary course of its business furnished goods or services
to a debtor in connection with a debtor’s farming operation; or
(B) Leased real property to a debtor in connection with the debtor’s
farming operation; and
(3) Whose effectiveness does not depend on the person’s possession of the
personal property.”
2. By amending the definition of *‘health-care-insurance receivable’’ to read:
¢¢‘Health-care-insurance receivable’’ means an interest in or claim under a.
policy of insurance [which] that is a right to payment of a monetary obligation for
health-care goods or services provided|:] or to be provided.”

SECTION 2. Section 490:9-304, Hawaii Revised Statutes, is amended by
amending subsection (b) to read as follows:

““(b) The following rules determine a bank’s jurisdiction for purposes of this
part:
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If an agreement between the bank and [the-debter] its customer govern-
ing the deposit account expressly provides that a particular jurisdiction
is the bank’s jurisdiction for purposes of this part, this article, or this
chapter, that jurisdiction is the bank’s jurisdiction.

If paragraph (1) does not apply and an agreement between the bank and
its customer governing the deposit account expressly provides that the
agreement is governed by the law of a particular jurisdiction, that
jurisdiction is the bank’s jurisdiction.

If neither paragraph (1) nor paragraph (2) applies and an agreement
between the bank and its customer governing the deposit account
expressly provides that the deposit account is maintained at an office in
a particular jurisdiction, that jurisdiction is the bank’s jurisdiction.

If none of the preceding paragraphs applies, the bank’s jurisdiction is
the jurisdiction in which the office identified in an account statement as
the office serving the customer’s account is located.

If none of the preceding paragraphs applies, the bank’s jurisdiction is
the jurisdiction in which the chief executive office of the bank is
located.””

SECTION 3. Section 490:9-309, Hawaii Revised Statutes, is amended to
read as follows:

¢§490:9-309 Security interest perfected upon attachment. The following
security interests are perfected when they attach:

)
@

(3)
4
&)
©)
(7)
®)
®
10)
€3y
12)
13)

a4)

A purchase-money security interest in consumer goods, except as oth-
erwise provided in section 490:9-311(b) with respect to consumer
goods that are subject to a statute or treaty described in section 490:9-
311(a);

An assignment of accounts or payment intangibles which does not by
itself or in conjunction with other assignments to the same assignee
transfer a significant part of the assignor’s outstanding accounts or
payment intangibles;

A sale of a payment intangible;

A sale of a promissory note;

A security interest created by the assignment of a health-care-insurance
receivable to the provider of the health-care goods or services;

A security interest arising under section 490:2-401, 490:2-505, 490:2-
711(3), or 490:2A-508(e), until the debtor obtains possession of the
collateral;

A security interest of a collecting bank arising under section 490:4-210;
A security interest of an issuer or nominated person arising under
section 490:5-118;

A security interest arising in the delivery of a financial asset under
section 490:9-206(c);

A security interest in investment property created by a broker or
securities intermediary;

A security interest in a commodity contract or a commodity account
created by a commodity intermediary;

An assignment for the benefit of all creditors of the transferor and
subsequent transfers by the assignee thereunder; [and]

A security interest created by an assignment of a beneficial interest in a
decedent’s estate[-]; and

A sale by an individual of an account that is a right to payment of
winnings in a lottery or other game of chance.”’
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SECTION 4. Statutory material to be repealed is bracketed and stricken.
New statutory material is underscored.

SECTION 5. This Act shall take effect upon its approval.
(Approved April 23, 2002.)

ACT 28 H.B. NO. 1941

A Bill for an Act Relating To Agriculture.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The legislature finds that the seed corn industry is one of the
larger commodities that have consumed many of the former sugarcane lands on
Kauai and Oahu. Because of the magnitude of seed corn operations, some of the
companies use commercial transportation modes to transport containers of seed corn
from the fields to their processing facilities. Therefore, the legislature finds that
similar to sugarcane and pineapple, the seed corn industry should be exempted from
the public utility commission rates in perpetuity.

Thus, the purpose of this bill is to repeal the June 30, 2002, sunset date of Act
120, Session Laws of Hawaii 1997, which will then continue the exemption of the
transportation of seed corn to a processing facility.

SECTION 2. Act 120, Session Laws of Hawaii 1997, is amended by
amending section 8 to read as follows:

“SECTION 8. This Act shall take effect upon its approval [;provided-thaton

00 ection2-of this A hall be-repealed-and section Hawaii

O O B

SECTION 3. Statutory material to be repealed is bracketed and stricken.

SECTION 4. This Act shall take effect on June 29, 2002.
(Approved April 23, 2002.)

ACT 29 H.B. NO. 2158

A Bill for an Act Relating to Commercial Driver Licensing.

Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 286-235.5, Hawaii Revised Statutes, is amended to
read as follows:

€¢§286-235.5 Persons exempt from license. The following persons shall be

exempt from licensure under this part:

(1) Any active duty military personnel while operating a commercial motor
vehicle in the service of the United States Department of Defense,
provided that the driver has a current valid license or permit from the
Department of Defense to drive the commercial motor vehicle; and
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Federal, state, and county firefighters, and law enforcement officers
who drive federal, state, or county fire trucks[;] or authorized emer-
gency vehicles; provided that they are trained by the federal, state, or
county government. For purposes of this section, ‘‘authorized emer-
gency vehicle’’ shall have the same meaning as in section 291C-1.”’

SECTION 2. Statutory material to be repealed is bracketed and stricken.
New statutory material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved April 23, 2002.)

ACT 30 H.B. NO. 2298

A Bill for an Act Relating to Elections.

Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 12-6, Hawaii Revised Statutes, is amended by amend-
ing subsection (a) to read as follows:
*‘(a) Nomination papers shall be filed as follows: [for]

(03]

For members of Congress, state, and county offices, [and-the-board-of
trustees-of the-office-of Hawaitan-affairs;] nomination papers shall be
filed with the chief election officer, or clerk in case of county offices,
not later than 4:30 p.m. on the sixtieth calendar day prior to the
primary, special primary, or special election provided that if such day is
a Saturday, Sunday, or holiday then not later than 4:30 p-m. on the first
working day immediately preceding. A state candidate from the coun-
ties of Hawaii, Maui, and Kauai may file the declaration of candidacy
with the respective clerk. The clerk shall transmit to the office of the
chief election officer the state candidate’s declaration of candidacy
without delay. However, if a special primary or special election is to be
held by a county and the county charter requires that the council shall
issue a proclamation calling for the election to be held within a
specified period of time, and if that requirement would not allow the
filing of nomination papers with the appropriate office by the sixtieth
calendar day prior to the day for holding the special primary or special
election, the council shall establish the deadline for the filing of
nomination papers in the proclamation calling for the election[-]; and
For the board of trustees for the office of Hawaiian affairs, nomination
papers shall be filed with the chief election officer, not later than 4:30
p.m. on the sixtieth calendar day prior to the primary election referred
to in paragraph (1); provided that if that day is a Saturday, Sunday, or
holiday, then not later than 4:30 p.m. on the first working day immedi-

ately preceding.’’

SECTION 2. Statutory material to be repealed is bracketed and stricken.
New statutory material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved April 23, 2002.)
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ACT 31 H.B. NO. 2432

A Bill for an Act Relating to Direct Payment of Child Support.
Be It Enacted by the Legisiature of the State of Hawaii:

SECTION 1. Section 576D-10, Hawaii Revised Statutes, is amended by
amending subsection (d) to read as follows:
(d) The court [ex-effice] may approve an alternative arrangement for the
direct payment of child support where either:
(1) The obligor or custodial parent demonstrates and the court [or-effice]
finds that there is good cause not to require immediate withholding; or
(2) A written agreement is reached between the obligor and the custodial
parent and signed by both parties;
provided that in either case where child support has been ordered previously, an
alternative arrangement for direct payment shall be approved only where the obligor
provides proof of the timely payment of previously ordered support. For purposes of
this section, good cause to approve an alternative arrangement shall be based upon a
determination by the court [er—effiee], either in writing or on the record, that
implementing income withholding would not be in the best interests of the child.
Such a determination shall include a statement setting forth the basis of the court’s
[er-effice’s] conclusion.””

SECTION 2. Section 576E-10, Hawaii Revised Statutes, is amended by
amending subsection (c) to read as follows:

““(¢) In exercising the powers conferred upon the attorney general in section
576E-2, the hearings officers shall have the authority to conduct hearings and enter
the following orders:

(1) Child support orders which have the effect of modifying, suspending,
terminating, or enforcing the child support provisions of orders of the
family courts;

(2) Child support orders establishing, modifying, suspending, terminating,
or enforcing child support obligations;

(3) Orders enforcing the collection of spousal support when child support
is being established, modified, or enforced;

(4) Income withholding orders pursuant to section 576E-16;

(5) Automatic income assignment orders pursuant to sections 571-52.2 and
576D-14;

(6) Interstate income withholding orders pursuant to chapter 576B;

(7) State income tax refund setoff orders pursuant to section 231-54;

(8) Orders determining whether Aid to Families with Dependent Children
pass through payments were properly distributed;

(9) Orders determining whether a party should be required to post bond in
order to securé payment of past due support pursuant to section 576D-
6;

(10) Medical insurance coverage orders;

(11) Orders suspending or denying the granting, the renewal, the reinstate-
ment, or the restoration of licenses or applications of an obligor or
individual for noncompliance with an order of support or failure to
comply with a subpoena or warrant relating to a paternity or child
support proceeding, and authorizations allowing the reinstatement of
suspended licenses or consideration of license applications pursuant to
section 576D-13;
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(12)  Orders concerning whether a responsible parent’s child support obliga-
tion should be reported to consumer credit reporting agencies pursuant
to chapter 576D,
Orde ermmittineg

16;] and
[(34] (13) Orders in other child support areas as authorized by the attorney
general.”’

SECTION 3. Statutory material to be repealed is bracketed and stricken.
New statutory material is underscored.

SECTION 4. This Act shall take effect upon its approval.
(Approved April 23, 2002.)

ACT 32 H.B. NO. 2473

A Bill for an Act Relating to the Uniform Securities Act.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 485-4, Hawaii Revised Statutes, is amended to read as
follows:

‘‘§485-4 Exempt securities. The following securities are exempt from

sections 485-4.5, 485-8, and 485-25(a)(7):

(1) Any security (including a revenue obligation) issued or guaranteed by
the United States, any state or territory, any political subdivision of a
state or territory, or any agency or corporate or other instrumentality of
one or more of the foregoing, or any certificate of deposit for any of the
foregoing;

(2) Any security issued or guaranteed by Canada, any Canadian province,
any political subdivision of the province, any agency or corporate or
other instrumentality of one or more of the foregoing, or any other
foreign government with which the United States currently maintains
diplomatic relations, if the security is recognized as a valid obligation
by the issuer or guarantor;

(3) Any security issued by and representing an interest in or a debt of, or
guaranteed by, any bank organized under the laws of the United States,
or any bank, savings institution, or trust company organized and
supervised under the laws of any state or territory or any investment
certificate issued by a financial services loan company duly licensed
under the financial services loan law of the State of Hawaii;

(4) Any security issued by and representing an interest in or a debt of, or
guaranteed by, any federal savings and loan association or any building
and loan or similar association organized under the laws of any state or
territory and authorized to do business in the State;

(5) Any security issued by and representing an interest in or a debt of, or
guaranteed by, any insurance company organized under the laws of any
state or territory and authorized to do business in the State;

(6) Any security issued or guaranteed by any federal credit union, or any
credit union or similar association organized and supervised under the
laws of the State;
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13)

(14)

(15)

16)

Any security issued or guaranteed by any common carrier, public

utility, or holding company which is:

(A) ~ Subject to the jurisdiction of the Interstate Commerce Commis-
sion;

(B) A registered holding company under the Public Utility Holding
Company Act of 1935 or a subsidiary of such a company within
the meaning of that Act;

(C) Regulated in respect of its rates and charges by a governmental
authority of the United States or any state or territory; or

(D) Regulated in respect of the issuance or guarantee of the security
by a governmental authority of the United States or any state or
territory;

Any security, other than a security that is a federal covered security
pursuant to section 18(b)(1) of the Securities Act of 1933 and therefore
not subject to any registration or filing requirements under this chapter,
that is listed or approved for listing upon notice of issuance on any
exchange registered or exempted under the Securities Exchange Act of
1934, as amended; any other security of the same issuer which is of
senior or substantially equal rank; any security called for by subscrip-
tion rights or warrants so listed or approved; or any warrant or right to
purchase or subscribe for any of the foregoing;
Any security issued by any issuer organized and operated not for
private profit but exclusively for religious, educational, benevolent,
charitable, fraternal, social, athletic, or reformatory purposes, or as a
chamber of commerce or trade or professional association;
Any commercial paper which arises out of a current transaction or the
proceeds of which have been or are to be used for current transactions,
and which evidences an obligation to pay cash within nine months of
the date of issuance, exclusive of days of grace, or any renewal of the
paper which is likewise limited, or any guarantee of the paper or of any
renewal;
Any investment contract issued in connection with an employees’ stock
purchase, savings, pension, profit-sharing, or similar benefit plan;
Any option on a commodity futures contract subject to regulation under
the Commodity Exchange Act;
Any cooperative association membership stock, membership certifi-
cates or shares, or membership capital, pursuant to section 421C-36, or
chapter 421;
Any security for which a registration statement has been filed under the
Securities Act of 1933; provided that no sale shall be made until the
registration statement has become effective; [and]
Any variable annuity contract which is an investment contract prepared
by a life insurance company designed to offer continuous income
through participation in a mutual fund portfolio or a variable annuity
contract based upon a separate account which is registered as a man-
agement investment company with the Securities and Exchange Com-
mission[:]; and

Any security appearing on the list of over-the-counter and foreign

securities approved for margin by the Board of Governors of the

Federal Reserve System or any such security incorporated by reference

to the list of over-the-counter and foreign securities approved for

margin by the Board of Governors of the Federal Reserve System; any
other securities of the same issuer that are of senior or substantially
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equal rank; and any warrant or right to purchase or subscribe to any
security described in this paragraph.’’

SECTION 2. Section 485-6, Hawaii Revised Statutes, is amended to read as

follows:

*‘§485-6 Exempt transactions. The following transactions shall be exempt
from sections 485-4.5, 485-8, and 485-25(a)(7):

¢y
@
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Any isolated nonissuer transaction, whether effected through a dealer

or not;

Any nonissuer [distribution-of] transaction in an outstanding security if

the manual of Hawaiian securities or any other recognized securities

manual contains the names of the issuer’s officers and directors, a

balance sheet of the issuer as of a date within eighteen months, and a

profit and loss statement for either the fiscal year preceding that date or

the most recent year of operations, or the security has a fixed maturity
or a fixed interest or dividend provision and there has been no default
during the current fiscal year or within the three preceding fiscal years

(or during the existence of the issuer and any predecessors if less than

three years) in the payment of principal, interest, or dividends on the

security;

Any nonissuer transaction effected by or through a registered dealer

pursuant to an unsolicited order or offer to buy;

Any transaction between the issuer or other person on whose behalf the

offering is made and an underwriter, or among underwriters;

Any transaction in a bond or other evidence of indebtedness secured by

a real or chattel mortgage or deed of trust, or by an agreement for the

sale of real estate or chattels, if the entire mortgage, deed of trust, or

agreement, together with all the bonds or other evidences of indebted-
ness secured thereby, is offered and sold as a unit;

Any transaction by a personal representative, sheriff, marshal, receiver,

trustee in bankruptcy, guardian, or conservator;

Any transaction executed by a bona fide pledgee without any purpose

of evading this chapter;

Any offer or sale to a bank, savings institution, trust company, insur-

ance company, investment company as defined in the Investment

Company Act of 1940, pension or profit-sharing trust, or other financial

institution or institutional buyer, or to a dealer, whether the purchaser is

acting for itself or in some fiduciary capacity;

Any transaction pursuant to an offer to sell securities of an issuer, if the

transaction is part of an issue which:

(A) There are no more than twenty-five offerees, wherever located
(other than those designated in paragraph (8)) during any twelve
consecutive months;

(B) The issuer reasonably believes that all purchasers, wherever lo-
cated, (other than those designated in paragraph (8)), are purchas-
ing for investment;

(€©) No commission, discount, or other remuneration is paid or given,
directly or indirectly, to a person, other than a dealer or agent
registered under this chapter, for soliciting a prospective pur-
chaser in this State; and

(D) The securities of the issuer are not offered or sold by general
solicitation or any general advertisement or other advertising
medium;
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(10)

(11)

(12)

(13)

14

Any offer or sale of a preorganization certificate or subscription for any
security to be issued by any person if no commission or other remuner-
ation is paid or given directly or indirectly for soliciting any prospec-
tive subscriber, and the number of subscribers does not exceed twenty-
five;

Any transaction pursuant to an offer to existing security holders of the
issuer, including persons who at the time of the transaction are holders
of convertible securities, nontransferable warrants, or transferable war-
rants exercisable within ninety days of their issuance, if no commission
or other remuneration (other than a standby commission) is paid or
given directly or indirectly for soliciting any security holder in the
State;

Any offer (but not a sale) of a security for which registration statements
have been filed under both this chapter and the Securities Act of 1933,
if no stop order or refusal order is in effect and no public proceeding or
examination looking toward the order is pending under either this
chapter or the Act;

Any offer or sale by or through a real estate broker or real estate
salesperson licensed under the laws of the State, of a security issued on
or after July 1, 1961, by a corporation organized under the laws of the
State, the holder of which is entitled solely by reason of the holder’s
ownership thereof, to occupy for dwelling purposes, or to a lease which
entitles the holder to occupy for dwelling purposes a house, or an
apartment in a building, owned or leased by the corporation, subject,
however, to section 485-7;

Any offer or sale by or through a real estate broker or real estate
salesperson licensed under the laws of the State of an apartment in a
condominium project, and a rental management contract relating to the
apartment, including an interest in a general or limited partnership
formed for the purpose of managing the rental of apartments if the
rental management contract or the interest in the general or limited
partnership is offered at the same time as the apartment is offered. The
words ‘‘apartment’’, ‘‘condominium’’, and ‘‘project’’ are defined as
they are defined in section 514A-3;

(15) [(AY] Any transactions not involving a public offering within the mean-

(16)

ing of section 4(2) of the'Secu'rities Act of '1933[Tbut—pet—1ﬂe}ud—

®) E leof . Join . sthrrales SOL,
1;

(A) Any transactions involving the offer or sale of a security by an
issuer to an accredited investor that meet the following require-
ments:

(i) The issuer reasonably believes that the sale is to persons
who are accredited investors; ‘

(i) The issuer is not in the development stage, without specific
business plan or purpose;

(iii) The issuer has not indicated that the issuer’s business plan is
to engage in a merger or acquisition with an unidentified
company or companies, or other entity or person; and

(iv) -The issuer reasonably believes that all purchasers are pur-
chasing for investment purposes and not with the view to, or
for sales in connection with, a distribution of the security.
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Any resale of a security sold in reliance on this exemption
within twelve months of sale shall be presumed to be made
with a view to distribute and not to invest, except a resale
pursuant to a registration statement effective under section
485-8, or to an accredited investor pursuant to an exemption
available under chapter 485;

(B) The exemption under this paragraph shall not apply to an issuer if

the issuer; any affiliated issuer; any beneficial owner of ten per
cent or more of any class of the issuer’s equity securities; any
issuer’s predecessor, director, officer, general partner, or pro-
moter presently connected in any capacity with the issuer; and
any underwriter or partner, director, or officer of the underwriter
of the securities to be offered:

(i) Within the last five years has filed a registration statement
that is the subject of a currently effective registration stop
order entered by any state securities administrator or the
United States Securities and Exchange Commission;

(ii) Within the last five years has been convicted of any criminal
offense in connection with the offer, purchase, or sale of any
security, or involving fraud or deceit;

(iii) Is currently subject to any state or federal administrative
enforcement order or judgment entered within the last five
years, finding fraud or deceit in connection with the pur-
chase or sale of any security; or

(iv) Is currently subject to any order, judgment, or decree of any
court of competent jurisdiction, entered within the Iast five
years, temporarily, preliminarily, or permanently restraining
or enjoining such party from engaging in or continuing to
engage in any conduct or practice involving fraud or deceit
in connection with the purchase or sale of any security;

(C) Subparagraph (B) shall not apply if:

(i) The party subject to the disqualification is licensed or regis-
tered to conduct securities-related business in the state in
which the order, judgment, or decree creating the disqualifi-
cation was entered against such party;

(ii) Before the first offer under this exemption, the commis-
sioner, or the court or regulatory authority that entered the
order, judgment, or decree waives the disqualifications; or

(iii) The issuer establishes that the issuer did not know and in the
exercise of reasonable care, based on a factual inquiry, could
not have known that a disqualification existed under this
paragraph;

(D) An issuer claiming the exemption under this section, within

)

fifteen days after the first sale in this State, shall file with the
commissioner a notice of transaction, a consent to service of
process, a copy of the general announcement as required by
section 485-24.6, and a $200 filing fee; and

For the purposes of this paragraph, ‘‘accredited investor’’ shall
have the same meaning as provided in 17 Code of Federal
Regulations section 230.501(a);

Any offer or sale of a security effected by a resident of Canada who is
excluded from the definition of ‘‘dealer’” under section 485-1(3)(E);
[and]
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(18) Any transaction that is exempt or would be exempt under rule 701, 17
Code of Federal Regulations section 230.701, promulgated under sec-
tion 3(b) of the Securities Act of 1933[:];
(19) Any offer or sale of securities made in compliance with rules 501, 502,
503, 505, and 506 of Regulation D, 17 Code of Federal Regulations
sections 230.501, 230.502, 230.503, 230.505, 230.506, 230.507, and
230.508 under the Securities Act of 1933; and
(20) Any transaction that the commissioner may exempt, conditionally or
unconditionally, by rules adopted in accordance with chapter 91 that:
(A) Furthers the objectives of compatibility with exemptions from
securities registration authorized by the Securities Act of 1933
and uniformity among the states; or

(B) The commissioner finds that registration is not necessary or
appropriate in the public interest for the protection of investors.”’

SECTION 3. Section 485-14, Hawaii Revised Statutes, is amended by
amending subsection (g) to read as follows:

*‘(g) Investment adviser’s approval; bond[;-insurance-required]. If the com-
missioner finds that the apphcant for registration as an investment adviser is eligible
for registration, the commissioner shall register the investment adviser upon a
payment of a fee hereinafter provided, and, except as otherwise provided in this
subsectlon upon the 1nvestment adv1ser flllng a bond in [the] a sum [of4$§&099—wﬁh

assets—] as prov1ded in rules adopted by the commissioner. The bond shall be
conditioned upon the faithful compliance with this chapter by the investment
adviser. The bond shall be executed asa surety by a surety company authonzed to do

subsectlon shall not apply to any 1nvestment adviser that maintains its pnn01pa1
place of business in a state other than this State; provided that the investment adviser
is registered in the state where it maintains its principal place of business and is in
compliance with that state’s net capital and bonding requirements, if any.”

SECTION 4. Statutory material to be repealed is bracketed and stricken.
New statutory material is underscored.
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SECTION 5. This Act shall take effect on July 1, 2002.
(Approved April 23, 2002.)

ACT 33 H.B. NO. 2496

A Bill for an Act Relating to Child Care.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Chapter 346, Hawaii Revised Statutes, is amended by adding a
new section to part VIII to be appropriately designated and to read as follows:

““§346- Inmvestigation. Upon receiving a report that a person may be
caring for more than two children unrelated to the caregiver by blood, marriage, or
adoption, or providing care for a child for more than six hours per week, without a
child care license issued by the department, the department may conduct an investi-
gation for the limited purpose of determining the number of children in care who are
unrelated to the caregiver by blood, marriage, or adoption, and the number of hours
of care provided per week, in accordance with the following provisions:

)
@

The department may request access to the location indicated in the
report; or

The department may file a complaint with the district court in the
circuit where the location indicated in the report is; and the district
court, upon probable cause, may issue a search warrant, directed to the
department and the appropriate county police department, if necessary,
to conduct an investigation pursuant to this section between the hours
of sunrise and sunset.”’

SECTION 2. Section 346-152, Hawaii Revised Statutes, is amended to read

as follows:

‘§346-152 Exclusions; exemptions. (a) Nothing in this part shall be con-
strued to include:

@
2
©)
)

&)

(6

A person caring for children related to the caregiver by blood, mar-
riage, or adoption;

A person, group of persons, or facility caring for a child less than six
hours a week;

A kindergarten, school, or program licensed by the department of
education;

A program that provides exclusively for a specialized training or skill
development for children, including, but not limited to, programs
providing such activities as athletic sports, foreign language, the Ha-
waiian language, dance, drama, music, or martial arts;

A multiservice organization or community association, duly incorpo-
rated under the laws of the State, which operates for the purpose of
promoting recreation, health, safety, or social group functions for
eligible pupils in public and private schools through seventeen years of
age;

Programs for children four years of age and older, which operate for no
more than two consecutive calendar weeks in a three-month period;
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(7) A provider agency operating or managing a homeless facility[s] or any
other program for homeless persons authorized under part IV of chapter
201G;

(8) After-school, weekend, and summer recess programs conducted by the
department of education pursuant to section 302A-408;

(9) Child care programs for children five years of age and older conducted
by counties pursuant to section 302A-408; provided that each county
adopt rules for [thei] its programs; [and]

(10) Any person who enters a home in a child caring capacity and only cares
for children who are of that household[-]; and

(11) A person caring for two or fewer children unrelated to the caregiver by
blood, marriage, or adoption.

(b) Staff members of programs taught solely in Hawaiian [whieh] that
promote fluency in the Hawaiian language shall be exempt from any [regulations]
rules requiring academic training or certification.

(c) Minimum health and safety requirements or standards as required by
federal law may be imposed on any of the groups listed in this section [which] that
provide child care services and are reimbursed with federal funds.

(d) Any person asserting an exemption under this section shall cooperate
with the department in investigations relating to unlicensed child care.”

SECTION 3. Statutory material to be repealed is bracketed and stricken.
New statutory material is underscored.!

SECTION 4. This Act shall take effect upon its approval.
(Approved April 23, 2002.)

Note
1. Edited pursuant to HRS §23G-16.5.

ACT 34 H.B. NO. 2514

A Bill for an Act Relating to Tattoo Artists.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 321-377, Hawaii Revised Statutes, is amended to read
as follows:

“[[18321-377[1]1 Suspension [er], revocation, or denial of the renewal of
license. The director may revoke [et], suspend, or deny the renewal of the license of
any person applying to be licensed under this part who:

(1) Is found guilty of any fraud, deceit, or misconduct in the practice of the

occupation of tattoo artist; or

(2) Violates this part or any of the rules adopted by the department.

In every case where it is proposed to revoke [ef], suspend, or deny the
renewal of a license, the director shall give the licensee or applicant concerned
notice and a hearing. The notice shall be given in writing by registered or certified
mail with return receipt requested at least fifteen days before the hearing. All
hearings shall be conducted pursuant to chapter 91.”

SECTION 2. Statutory material .to be repealed is bracketed and stricken.
New statutory material is underscored.
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SECTION 3. This Act shall take effect upon its approval.
(Approved April 23, 2002.)

ACT 35 H.B. NO. 2550

A Bill for an Act Relating to Appurtenant Rights Under the Water Code.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 174C-5, Hawaii Revised Statutes, is amended to read

as follows:

““§174C-5 General powers and duties. The general administration of the
state water code shall rest with the commission on water resource management. In
addition to its other powers and duties, the commission:

(D
2

3

4

®)

©
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®
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Shall carry out topographic surveys, research, and investigations into
all aspects of water use and water quality[-];

Shall designate water management areas for regulation under this
chapter where the commission, after the research and investigations
mentioned in paragraph (1), shall consult with the appropriate county
council and county water agency, and after public hearing and pub-
lished notice, finds that the water resources of the areas are being
threatened by existing or proposed withdrawals of water[-];

Shall establish an instream use protection program designed to protect,
enhance, and reestablish, where practicable, beneficial instream uses of
water in the State[-]; '

May contract and cooperate with the various agencies of the federal
government and with state and local administrative and governmental
agencies or private persons[:];

May enter, after obtaining the consent of the property owner, at all
reasonable times upon any property other than dwelling places for the
purposes of conducting investigations and studies[;] or enforcing any of
the provisions of this code, being liable, however, for actual damage
done. If consent cannot be obtained, reasonable notice shall be given
prior to entry[:];

Shall cooperate with federal agencies, other state agencies, county or
other local governmental organizations, and all other public and private
agencies created for the purpose of utilizing and conserving the waters
of the State, and assist [sueh] these organizations and agencies in
coordinating the use of their facilities and participate in the exchange of
ideas, knowledge, and data with [suek] these organizations and agen-
cies. For this purpose the commission shall maintain an advisory staff
of experts[-];

Shall prepare, publish, and issue such printed pamphlets and bulletins
as the commission deems necessary for the dissemination of informa-
tion to the public concerning its activities[-];

May appoint and remove agents and employees including hearings
officers, specialists, and consultants necessary to carry out the purposes
of this chapter [and], who may be engaged by the commission without
regard to the requirements of chapter 76' and section 78-1[-];

May acquire, lease, and dispose of such real and personal property as
may be necessary in the performance of its functions, including the
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(10)

an

(12)

(13)
(4

acquisition of real property for the purpose of conserving and protect-
ing water and water related resources as provided in section 174C-
14[:];

Shall identify, by continuing study, those areas of the State where salt
water intrusion is a threat to fresh water resources and report its
findings to the appropriate county mayor and council and the public[:];
Shall provide [such] coordination, cooperation, or approval necessary
to the effectuation of any plan or project of the federal government in
connection with or concerning the waters of the State. The commission
shall approve or disapprove [such] any federal plans or projects on
behalf of the State. No other agency or department of the State shall
assume the duties delegated to the commission under this paragraphs];
except that the department of health shall continue to exercise [such]
the powers vested in it with respect to water quality, and except that the
department of business, economic development, and tourism shall con-
tinue to carry out its duties and responsibilities under chapter 205A[:];
[Plan] Shall plan and coordinate programs for the development, conser-
vation, protection, control, and regulation of water resources, based
upon the best available information, and in cooperation with federal
agencies, other state agencies, county or other local governmental
organizations, and other public and private agencies created for the
utilization and conservation of water[-];

Shall catalog and maintain an inventory of all water uses and water
resources[:]; and ;
Shall determine appurtenant water rights, including quantification of
the amount of water entitled to by that right, which determination shall
be valid for purposes of this chapter.”’

SECTION 2. Statutory material to be repealed is bracketed and stricken.
New statutory material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved April 23, 2002.)

Note

1. So in original.

ACT 36 H.B. NO. 2560

A Bill for an Act Relating to Sexual Offenses.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 707-731, Hawaii Revised Statutes, is amended to read

as follows:

¢¢§7077-731 Sexual assault in the second degree. (1) A person commits the
offense of sexual assault in the second degree if:

(a)
(b)

106

The person knowingly subjects another person to an act of sexual
penetration by compulsion;

The person knowingly subjects to sexual penetration another person
who is mentally defective, mentally incapacitated, or physically help-
less; or
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The person, while employed [in]:

(1) In a state correctional facility;

(ii) By a private company providing services at a correctional facil-
ity;

iii) By a private company providing community-based residential
services to persons committed to the director of public safety and
having received notice of this statute;

(iv) By a private correctional facility operating in the state of Hawaii;
or [while-employed-as]

(v) Asalaw enforcement officer as defined in section 710-1000(13),

knowingly subjects to sexual penetration an imprisoned person, a
person confined to a detention facility, a person residing in a private
correctional facility operating in the state of Hawaii, or a person in
custody; provided that paragraph (b) and this paragraph shall not be
construed to prohibit practitioners licensed under chapter 453, 455, or
460, from performing any act within their respective practices; and
further provided that this paragraph shall not be construed to prohibit a
law enforcement officer from performing a lawful search pursuant to a
warrant or exception to the warrant clause.

(2) Sexual assault in the second degree is a class B felony.”’

SECTION 2. Section 707-732, Hawaii Revised Statutes, is amended to read:

¢“§707-732 Sexual assault in the third degree. (1) A person commits the
offense of sexual assault in the third degree if:

()
(b)

(©

C))

©

®

The person recklessly subjects another person to an act of sexual
penetration by compulsion;
The person knowingly subjects to sexual contact another person who is
less than fourteen years old or causes such a person to have sexual
contact with the person;
The person knowingly engages in sexual contact with a person who is
at least fourteen years old but less than sixteen years old or causes the
minor to have sexual contact with the person; provided that:

(1) The person is not less than five years older than the minor; and
(ii) The person is not legally married to the minor.
The person knowingly subjects to sexual contact another person who is
mentally defective, mentally incapacitated, or physically helpless, or
causes such a person to have sexual contact with the actor;
The person, while employed in a state correctional facility[;];

(i) By a private company providing services at a correctional facil-

ity;

(i) By a private company providing community-based residential
services to persons committed to the director of public safety and
having received notice of this statute: or

(iii) By a private correctional facility operating in the state of Hawaii,

knowingly subjects to sexual contact an imprisoned person, a person

committed to the director of public safety, or a person residing in a

private correctional facility operating in the state of Hawaii or causes

the person to have sexual contact with the actor; or

The person knowingly, by strong compulsion, has sexual contact with

another person or causes another person to have sexual contact with the

actor.
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Paragraphs (b), (c), (d), and () shall not be construed to prohibit practition-
ers licensed under chapter 453, 455, or 460, from performing any act within their
respective practices.

(2) Sexual assault in the third degree is a class C felony.”

SECTION 3. Act 1, Second Special Session Laws of Hawaii 2001, is

amended by amending section 7 to read as follows:

“SECTION 7. This Act shall take effect upon its approval and shall be

repealed on June 30, 2003; provided that [seetions]:

(1) Section 707-730(1) [ard-707-732¢1)], Hawaii Revised Statutes, [are] is
reenacted in the form in which [they] it read on the day before the
approval of this Act[:]; and

(2) Section 707-732(1), Hawaii Revised Statutes, shall be reenacted in the
form in which it read on the day before the approval of this Act, as
further amended by section 2 of Act 36, Session Laws of Hawaii
2002.”’

SECTION 4. In printing this Act, the revisor of statutes shall insert the
appropriate number of this Act in section 3.

SECTION 5. Statutory material to be repealed is bracketed and stricken.
New statutory material is underscored.

SECTION 6. This Act shall take effect July 1, 2002.
(Approved April 23, 2002.)

ACT 37 H.B. NO. 2580

A Bill for an Act Relating to Driver Licensing.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 286-102, Hawaii Revised Statutes, is amended by
amending subsection (b) to read as follows:

““(b) A person operating the following category or combination of categories
of motor vehicles shall be examined as provided in section 286-108 and duly
licensed by the examiner of drivers:

(1) [Metorscooters;] Mopeds;

(2) Motorcycles and motor scooters;

(3) Passenger cars of any gross vehicle weight rating, buses designed to
transport fifteen or fewer occupants, and trucks and vans having a gross
vehicle weight rating of fifteen thousand pounds or less; and

(4) All of the motor vehicles in category (3) and trucks having a gross
vehicle weight rating of fifteen thousand one through twenty-six thou-
sand pounds.

A school bus or van operator shall be properly licensed to operate the
category of vehicles that the operator operates as a school bus or van and shall
comply with the standards of the department of transportation as provided by rules
adopted pursuant to section 286-181.”

SECTION 2. Section 291C-194, Hawaii Revised Statutes, is amended by
amending subsection (a) to read as follows:
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““(a) No person shall drive a moped unless the person:
(1) Possesses a valid driver’s license of any category listed in section 286-
102 [ A . . )

] or 286—239':
and
(2) Meets the requirements of section 286-105(3).”’

SECTION 3. Statutory material to be repealed is bracketed and stricken.
New statutory material is underscored.

SECTION 4. This Act shall take effect on July 1, 2003.
(Approved April 23, 2002.)

ACT 38 S.B. NO. 2635

A Bill for an Act Relating to Tourism.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 201B-3, Hawaii Revised Statutes, is amended to read
as follows:

““[{1§201B-3[1] Powers[:] and duties. (a) Except as otherwise limited by this

chapter, the board may:

(1) Sue and be sued;

(2) Have a seal and alter the same at pleasure;

(3) Make and execute contracts and all other instruments necessary or
convenient for the exercise of its powers and functions under this
chapter, provided that the authority may enter into contracts and
agreements for a period of up to five years;

(4) Make and alter bylaws for its organization and internal management;

(5) Adopt rules in accordance with chapter 91 with respect to its projects,
operations, properties, and facilities;

(6) Through its executive director represent the authority in communica-
tions with the governor and with the legislature;

(7) Through its executive director appoint officers, agents, and employees,
prescribe their duties and qualifications, and fix their salaries, without
regard to chapters 76, 77, and 78;

(8) Through its executive director purchase supplies, equipment, or furni-
ture;

(9) Through its executive director allocate the space or spaces which are to
be occupied by the authority and appropriate staff;

(10) Engage the services of qualified persons to implement the State’s tour-
ism marketing plan or portions thereof as determined by the board;

(11) Engage the services of consultants on a contractual basis for rendering
professional and technical assistance and advice;

(12) Procure insurance against any loss in connection with. its property and
other assets and operations in such amounts from such insurers as it
deems desirable;
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(13)
14)
5)

(16)

(17
(18)
19)

(20)

21
(22)

(23)
24)
(25)

6

(b) The board shall be responsible for:

Contract for, and accept gifts or grants in any form from any public
agency or any other source;

Create a vision and develop a long range plan for tourism in Hawaii,
including product development, infrastructure, and diversification is-
sues;

Develop, coordinate, and implement state policies and directions for
tourism and related activities taking into account the economic, social,
and physical impacts of tourism on the State;

Develop and implement the state tourism strategic marketing plan,
which shall be updated every three years, to promote and market the
State as a desirable visitor destination;

Have a permanent, strong focus on marketing and promotion;
Conduct market development-related research as necessary;
Coordinate all agencies and advise the private sector in the develop-
ment of tourism-related activities and resources;

Work to eliminate or reduce barriers to travel in order to provide a
positive and competitive business environment, including coordinating
with the department of transportation on issues affecting airlines and air
route development;

Market and promote sports-related activities and events;

Coordinate the development of new products with the public and
private sectors, including the development of sports, culture, health,
education, business, and eco-tourism;

Establish a public information and educational program to inform the
public of tourism and tourism-related problems;

Encourage the development of tourism educational, training, and career
counseling programs; and .

Establish a program to monitor, investigate, and respond to complaints
about problems resulting directly or indirectly from the tourism indus-
try and taking appropriate action as necessary[;-and

Do-an hd hinos Reeea 0 o 1
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Promoting, marketing, and developing the tourism industry in the State;
Arranging for the conduct of research through contractual services with
the University of Hawaii or any agency or other qualified persons
concerning social, economic, and environmental aspects of tourism
development in the State;

Providing technical or other assistance to agencies and private industry
upon request;

Developing and implementing the state tourism marketing plan; and
Reviewing annually the expenditure of public funds by any visitor
industry organization with which the board contracts to perform tour-
ism promotion, marketing, and development and making recommenda-
tions necessary to ensure the effective use of the funds for the develop-
ment of tourism. The board shall also prepare annually a report of
expenditures, including descriptions and evaluations of programs
funded, together with any recommendations the board may make and
shall submit the report to the governor and the legislature as part of the
annual report required under section 201B-16.

(c) The board shall do any and all things necessary to cairy out its purposes,

to exercise the powers and responsibilities given in this chapter, and to perform other

functions required or authorized by law.”’
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SECTION 2. Chapter 201, part VII, Hawaii Revised Statutes, is repealed.
SECTION 3. Chapter 203, Hawaii Revised Statutes, is repealed.

SECTION 4. Section 201B-11, Hawaii Revised Statutes, is amended by
amending subsection (c) to read as follows:

““(c) Moneys in the tourism special fund shall be used by the authority for the
purposes of this chapter, provided that not more than three per cent of this amount
shall be used for administrative expenses; provided further that of this amount the
sum of $15,000 shall be made available for a protocol fund to be expended at the
discretion of the executive director|[: i i i

blished i ion-201-92]."

SECTION 5. Statutory material to be repealed is bracketed and stricken.
New statutory material is underscored.

SECTION 6. This Act shall take effect upon its approval.
(Approved April 23, 2002.)

ACT 39 S.B. NO. 2723

A Bill for an Act Relating to the Department of Commerce and Consumer Affairs.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 26-9, Hawaii Revised Statutes, is amended by amend-
ing subsection (o) to read as follows:

*“(0) Every person licensed under any chapter within the jurisdiction of the
department of commerce and consumer affairs and every person licensed subject to
chapter 485 or registered under chapter 467B shall pay upon issuance of a license,
permit, certificate, or registration a fee and a subsequent annual fee to be determined
by the director and adjusted from time to time to ensure that the proceeds, together
with all other fines, income, and penalties collected under this section, do not surpass
the annual operating costs of conducting compliance resolution activities required
under this section. The fees may be collected biennially or pursuant to rules adopted
under chapter 91, and shall be deposited into the special fund established under this
subsection. Every filing pursuant to chapter 514E or section 485-6(15) shall be
assessed, upon initial filing and at each renewal period in which a renewal is
required, a fee that shall be prescribed by rules adopted under chapter 91, and that
shall be deposited into the special fund established under this subsection. Any
unpaid fee shall be paid by the licensed person, upon application for renewal,
restoration, reactivation, or reinstatement of a license, and by the person responsible
for the renewal, restoration, reactivation, or reinstatement of a license, upon the
application for renewal, restoration, or reinstatement of the license. If the fees are not
paid, the director may deny renewal, restoration, reactivation, or reinstatement of the
license. The director may establish, increase, decrease, or repeal the fees when
necessary pursuant to rules adopted under chapter 91.

There is created in the state treasury a special fund to be known as the
compliance resolution fund to be expended by the director’s designated representa-
tives as provided by this subsection. Notwithstanding any law to the contrary, all
revenues, fees, and fines collected by the department shall be deposited into the
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compliance resolution fund. Unencumbered balances existing on June 30, 1999, in
- the cable television fund under chapter 440G, the division of consumer advocacy
fund under chapter 269, the financial institution examiners’ revolving fund, section
412:2-109, [and] the special handling fund, section 415-128, and unencumbered
balances existing on June 30, 2002, in the insurance regulation fund, section 431:2-
215, shall be deposited into the compliance resolution fund. This provision shall not
apply to the drivers education fund underwriters fee, section 431:10C-1 15, insurance
premium taxes and revenues, revenues of the workers’ compensation special com-
pensation fund, section 386-151, the captive insurance administrative fund, section
431:19-101.8, the insurance commissioner’s education and training fund, section
431:2-214, the medical malpractice patients’ compensation fund as administered
under section 5 of Act 232, Session Laws of Hawaii 1984, [the-insurance-examiners™

: : -5.] and fees collected for deposit in the office
of consumer protection restitution fund, section 487-14, the real estate appraisers
fund, section 466K-1, the real estate recovery fund, section 467-16, the real estate
education fund, section 467-19, the contractors recovery fund, section 444-26, the
contractors education fund, section 444-29, and the condominium management
education fund, section [444-29;-and-the public-broadeasting revolving-fund; section
314-13.] 514A-131. Any law to the contrary notwithstanding, the director may use
the moneys in the fund to employ, without regard to [¢hapters] chapter 76 [and—77],
hearings officers, investigators, attorneys, accountants, and other necessary person-
nel to implement this subsection. Any law to the contrary notwithstanding, the
moneys in the fund shall be used to fund the operations of the department [with-the

‘exception-ofco elated-to-the Hawaii-publie broadeasting-authority]. The moneys
in the fund may be used to train personnel as the director deems ne
any other activity related to compliance resolution. .

As used in this subsection, unless otherwise required by the context, *‘com-

pliance resolution’’ means a determination of whether:

(1). Any licensee or applicant under any chapter subject to the jurisdiction
of the department of commerce and consumer affairs has complied with
that chapter;

(2) Any person subject to chapter 485 has complied with that chapter;

(3) Any person submitting any filing required by chapter 514E or section
485-6(15) has complied with chapter 514E or section 485-6(15);

(4) Any person has complied with the prohibitions against unfair and
deceptive acts or practices in trade or commerce; or

(5) Any person subject to chapter 467B has complied with that chapter;

and includes work involved in or supporting the above functions, licensing, or
registration of individuals or companies regulated by the department, consumer
protection, and other activities of the depariment.

The director shall prepare and submit an annual report to the governor and

the legislature on the use of the compliance resolution fund. The report shall describe
expenditures made from the fund including non-payroll operating expenses.”’

cessary and for

SECTION 2. Section 36-27, Hawaii Revised Statutes, is amended to read as
_follows:

<¢§36-27 Transfers from special funds for central service expenses.
Except as provided in this section, and notwithstanding any other law to the
contrary, from time to time, the director of finance, for the purpose of defraying the
prorated estimate of central service expenses of government in relation to all special
funds, except the:

112



ACT 39

(1) Special out-of-school time instructional program fund under section
302A-1310;
(2)  School cafeteria special funds of the department of education;
(3) Special funds of the University of Hawaii;
(4) State educational facilities improvement special fund;
(5) Convention center capital and operations special fund under section
206X-10.5;
(6) Special funds established by section 206E-6;
(7)  Housing loan program revenue bond special fund;
(8) Housing project bond special fund;
(9) Aloha Tower fund created by section 206J-17;
(10) Domestic violence prevention special fund under section 321-1.3;
(11)  Spouse and child abuse special account under section 346-7.5;
(12)  Spouse and child abuse special account under section 601-3.6:
(13) Funds of the employees’ retirement system created by section 88-109;
(14)  Unemployment compensation fund established under section 383-121;
(15) Hawaii hurricane relief fund established under chapter 431P;
(16) Hawaii health systems corporation special funds;
(17) Boiler and elevator safety revolving fund established under section
397-5.5;
(18) Tourism special fund established under section 201B-11;
(19) Department of commerce and consumer affairs’ special funds;
(20) Compliance resolution fund established under section 26-9;
(21) Universal service fund established under chapter 269;
(22) Integrated tax information management systems special fund under
section 231-3.2;

€24)] (23) Hawaii tobacco settlement special fund under section 328L-2;
[25)] (24) Emergency budget and reserve fund under section 328L-3;
[26)] (25) Probation services special fund under section 706-649;
[€25] (26) High technology special fund under section 206M-15.5;
[28)] (27) Public schools special fees and charges fund under section 302A-
1130(f);
[29] (28) Cigarette tax stamp enforcement special fund established by sec-
tion 28-14;
[38)] (29) Cigarette tax stamp administrative special fund established by
section 245-41.5; and
[3H] (30) Tobacco enforcement special fund established by section 28-15;
shall deduct five per cent of all receipts of all other special funds, which deduction
shall be transferred to the general fund of the State and become general realizations
of the State. All officers of the State and other persons having power to allocate or
disburse any special funds shall cooperate with the director in effecting these
transfers. To determine the proper revenue base upon which the central service
assessment is to be calculated, the director shall adopt rules pursuant to chapter 91
for the purpose of suspending or limiting the application of the central service
assessment of any fund. No later than twenty days prior to the convening of each
regular session of the legislature, the director shall report all central service assess-
ments made during the preceding fiscal year.”’

SECTION 3. Section 36-30, Hawaii Revised Statutes, is amended by amend-
ing subsection (a) to read as follows:

*‘(a) Each special fund, except the:

(1) Transportation use special fund established by section 261D-1;
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(2) Special out-of-school time instructional program fund under section
302A-1310;
(3) School cafeteria special funds of the department of education;
(4) Special funds of the University of Hawaii;
(5) State educational facilities improvement special fund;
(6) Special funds established by section 206E-6;
(7) Aloha Tower fund created by section 206J-17;
(8) Domestic violence prevention special fund under section 321-1.3;
(9) Spouse and child abuse special account under section 346-7.5;
(10) Spouse and child abuse special account under section 601-3.6;
(11) Funds of the employees’ retirement system created by section 88-109;
(12) Unemployment compensation fund established under section 383-121;
(13) Hawaii hurricane relief fund established under chapter 431P;
(14) Convention center capital and operations special fund established under
section 206X-10.5;
(15) Hawaii health systems corporation special funds;
(16) Tourism special fund established under section 201B-11;
(17) Compliance resolution fund established under section 26-9;
(18) Universal service fund established under chapter 269;
(19) Integrated tax information management systems special fund under
section 231-3.2;

@1)] (20) Hawaii tobacco settlement special fund under section 328L-2;
[€22)] (21) Emergency and budget reserve fund under section 328L-3;
[€23)] (22) Probation services special fund under section 706-649;

[€24)] (23) High technology special fund under section 206M-15.5;
[(253] (24) Public schools special fees and charges fund under section 302A-
1130(f);
[26)] (25) Cigarette tax stamp enforcement special fund established by sec-
tion 28-14;
[2B] (26) Cigarette tax stamp administrative special fund established by
section 245-41.5; and
28)] (27) Tobacco enforcement special fund established by section 28-15;
shall be responsible for its pro rata share of the administrative expenses incurred by
the department responsible for the operations supported by the special fund con-
cerned.”’

SECTION 4. Section 431:2-203, Hawaii Revised Statutes, is amended by
amending subsection (f) to read as follows:

“(f) The attorney general, corporation counsels, and county prosecuting
attorneys, [shall] on behalf of the commissioner, shall bring an action in forfeiture
against an insurer who violates any order or notice of such order issued by the
commissioner. The notice shall be given to the insurer of the commissioner’s
intention to proceed under such order against the person who does not comply with
the order issued. The order may contain this notice of intention to seek a forfeiture if
the order is disobeyed. The forfeiture shall be in an amount that the court considers
just, but may not exceed an amount of $10,000 for each day that the violation
continues after the commencement of the action until judgment is rendered. No
forfeiture may be imposed under this subsection if at the time the forfeiture action is
commenced, the insurer was in compliance with the order, or if the violation of the
order occurred during the order suspension period. If, after a judgment is rendered,
the insurer still does not comply with the order, the commissioner may commence a
new action of forfeiture, and may continue commencing actions in forfeiture until
the insurer complies. All proceeds from actions of forfeiture [wiH] shall be paid to
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the director of finance and paid into the [insuraneeregulation] compliance resolution
fund.”

SECTION 5. Section 431:2-215, Hawaii Revised Statutes, is amended to
read as follows:

¢‘§431:2-215 [Insurance-regulation] Deposits to compliance resolution
fund. (a) [There-is—established—a-special fund o—be-designated—as—the—insurance
i -] All assessments, fees, fines, penalties, and reimbursements col-
lected by or on behalf of the insurance division under title 24, except for the
commissioner’s education and training fund (section 431:2-214), the patients’
compensation fund (Act 232, Session Laws of Hawaii 1984), the drivers education
fund underwriters fee (section 431:10C-115), and the captive insurance administra-
tive fund (section 431:19-101.8) to the extent provided by section 431:19-101.8(b),
shall be deposited into the [i : i
i ior] compliance resolution fund under section 26-9(0). All sums
transferred from the insurance division into the compliance resolution fund may be
expended by the commissioner to carry out the commissioner’s duties and obliga-
tions under title 24.

(b) [The-insuranceregulation] Sums from the compliance resolution fund
expended by the commissioner shall be used to defray any administrative costs,
including personnel costs, associated with the programs of the division, and costs
incurred by supporting offices and divisions. Any law to the contrary notwithstand-
ing, the commissioner may use the moneys in the fund to employ or retain, by
contract or otherwise, without regard to [chapters] chapter 76 [and-77], hearings
officers, attorneys, investigators, accountants, examiners, and other necessary pro-
fessional, technical, and support personnel to implement and carry out the purposes
of title 24; provided that any position, except any attorney position, that is subject to
[tehapters]] chapter 76 [and—77] prior to July 1, 1999, shall remain subject to
[chapters] chapter 76 [and-77].

(c) Moneys deposited by the commissioner in the [speeial] fund shall not
revert to the general fund.

(d) The commissioner shall determine the amount or amounts to be assessed
and the time any moneys from assessments are due for each line or type of insurance
or entity regulated under title 24; provided that:

(1) The criteria for making the assessment shall be established by rule;
provided further that the commissioner shall have provisional authority
to make assessments prior to adoption of the rule but this provisional
authority shall not extend beyond two years from June 28, 1999;

(2) The insurers or entities under title 24 shall be provided reasonable
notice of when their respective assessments are due;

(3) The assessments by line or type shall bear a reasonable relationship to
the costs of regulating the line or type of insurance, including any
administrative costs of the division; and

(4) The sum total of all assessments made and collected shall not exceed
the special fund ceiling or ceilings related to the fund that are estab-
lished by the legislature.

As used in this subsection, ‘‘reasonable notice’” means a period of at least sixty
days.

(e) The commissioner may suspend an assessment of any insurer if the
commissioner determines that an insurer or entity may reach insolvency or other
financial difficulty if the assessment is made against that insurer or entity.
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SECTION 6. Section 431:2-216, Hawaii Revised Statutes, is amended by
amending subsection (a) to read as follows:
“‘(a) Beginning with fiscal year 2000-2001, and including fiscal year 2001-
2002, each mutual benefit society under article 1 of chapter 432, health maintenance
organization under chapter 432D, and any other entity offering or providing health
benefits or services under the regulation of the commissioner, except an insurer
licensed to offer health insurance under article 10A, shall deposit with the commis-
sioner by July 1 of each year an assessment of $10,000 for the first zero to seventy
thousand private, nongovernment members the entity covers and an additional
assessment on a pro rata basis to be determined and imposed by the commissioner
for covered members exceeding seventy thousand; provided that in the third year
and each year thereafter, assessments shall be bome on a pro rata basis. The
aggregate annual assessment shall not exceed $1,000,000. The assessment shall be
credited to the [insuraneeregulation] compliance resolution fund. If assessments are
increased, the commissioner shall provide to any organization or entity subject to the
increased assessment, justification for the increase.”

SECTION 7. Section 431:2-216, Hawaii Revised Statutes, is amended by
amending subsection (c) to read as follows:

“(c) Moneys credited to the [insuraneeregulation] compliance resolution
fund that are not used for [health] insurance regulation [ef], general administration
purposes, or as otherwise allowed pursuant to section 26-9(0) shall not revert to the
general fund nor shall be used for other purposes.”

SECTION 8. Section 431:2-306, Hawaii Revised Statutes, is amended by
amending subsection (b) to read as follows:

““(b) The insurer, person, or guaranty fund examined and liable therefor shall
pay to the commissioner’s examiners upon presentation of an itemized statement,
their actual travel expenses, their reasonable living expense allowance, and their per
diem compensation at a reasonable rate approved by the commissioner, incurred on
account of the examination. All payments collected by the commissioner shall be
remitted to:

(1) The [insurance-regulation] compliance resolution fund; or

(2) The captive insurance administrative fund if independent contractor

examiners or captive staff examiners were employed for a captive
insurer’s examination.
The commissioner or the commissioner’s examiners shall not receive or accept any
-additional emolument on account of any examination.”’

SECTION 9. Section 431:2-307.5, Hawaii Revised Statutes, is amended to
read as follows:

¢8431:2-307.5 Reimbursement and compensation of examiners; source
of funds; disposition of receipts. (a) All moneys necessary for the compensation
and reimbursement of independent contractor examiners and insurance division staff
examiners for actual travel expenses, reasonable living expenses, and per diem
expenses, at customary rates approved by the commissioner shall be allocated by the

legislature through appropriations out of the state [insurance-regulation] compliance
resolution fund. The department shall include in its budgetary request for each
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upcoming fiscal period, the amounts necessary to effectuate the purposes of this
section.

)] (b) All moneyé., fees, and other payments received by the commissioner
under this part shall be deposited to the credit of the state [insurance-regulation]
compliance resplution fund.

SECTION 10. Section 431:3-221, Hawaii Revised Statutes, is amended to
read as follows:

€¢§431:3-221 Power to fine. In addition to or in lieu of the suspension,
revocation, or refusal to extend any certificate of authority, the commissioner [may],
after hearing, may levy a fine upon the insurer in an amount not less than $500 and
not more than $50,000. The order levying the fine shall specify the period within
which the fine shall be fully paid, [and] which [peried] shall not be less than thirty
nor more than forty-five days from the date of the order. Upon failure to pay [any
sueh] the fine when due, the commissioner shall revoke the insurer’s certificate of
authority if not already revoked, and the fine shall be recovered in a civil action
brought on behalf of the commissioner by the attorney general. Any fine so collected
shall be paid by the commissioner to the director of finance for the account of the

[insuranceregulation] compliance resolution fund.”’

SECTION 11. Section 431:7-101, Hawaii Revised Statutes, is amended by
amending subsection (d) to read as follows:

*(d) All fees and penalties shall be deposited to the credit of the [insurance
regulation] compliance resolution fund.”’

SECTION 12. Section 431:7-203, Hawaii Revised Statutes, is amended by
amending subsection (a) to read as follows:

“/(a) [Im-the-event] If any person has paid to the commissioner any tax, fee, or
other charge in error or in excess of that which the person is lawfully obligated to
pay under this code, the commissioner, upon written request made by the person to
the commissioner within the time set forth in section 431:7-204.6, shall authorize a
refund thereof out of the [insuranceregulation] compliance resolution fund, except
that a tax refund shall be payable out of the general fund, by submitting a voucher
therefor to the comptroller subject to the following limitations:

(1) No recourse may be had except under section 40-35 or by appeal for
refunds of taxes paid pursuant to an assessment by the commissioner;
provided that if the assessment by the commissioner contains clerical
errors, transposition of figures, typographical errors, and errors in
calculation or if there is an illegal or erroneous assessment because the
assessment is not in accordance with this code, the refund procedures in
subsection (a) shall apply; and

(2) No refund or overpayment credit shall be made unless the original
payment of the tax was due to the law having been interpreted or
applied with respect to the taxpayer concerned differently than with
respect to taxpayers generally.

As to all tax payments for which a refund or credit is not authorized by this

subsection (including, without prejudice to the generality of the foregoing, cases of
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unconstitutionality), the remedies provided by appeal or under section 40-35 are
exclusive.”’

SECTION 13. Section 431:9-238, Hawaii Revised Statutes, is amended by
amending subsection (d) to read as follows:

““(d) Any fine collected shall be paid by the commissioner to the director of
finance for the account of the [insurance-regulation] compliance resolution fund.”’

SECTION 14. Section 431:11-111, Hawaii Revised Statutes, is amended by
amending subsection (a) to read as follows:

““(a) Any insurer failing without just cause to file any registration statement
as required in this article[;] shall be liable for a fine in an amount of not less than
$100 and not more than $500 for each day of delinquency, to be recovered by the
commissioner, and the penalty so recovered shall be paid into the [insuranee
regulation] compliance resolution fund. The commissioner may reduce the penaity if
the insurer demonstrates to the commissioner that the imposition of the penalty
would constitute a financial hardship to the insurer.”’

SECTION 15. Section 431:15-334, Hawaii Revised Statutes, is amended by

amending subsection (d) to read as follows:

““(d)(1) Upon liquidation of a domestic nonlife mutual insurance company, any
assets held in excess of its liabilities and the amounts which may be
paid to its members as provided under subsection (d)(2) shall be paid
into the state [insurance-regulation] compliance resolution fund.

(2) The maximum amount payable upon liquidation to any member for and
on account of such member’s membership in a domestic nonlife mutual
insurance company, in addition to the insurance benefits promised in
the policy, is the total of all premium payments made by the member
within the past five years with interest at the legal rate compounded
annually.”

SECTION 16. Section 431:15-335, Hawaii Revised Statutes, is amended by
amending subsection (b) to read as follows:

“(b) All funds withheld under section 431:15-327 and not distributed, shall
upon discharge of the liquidator be deposited with the [imsurance—regulation]
compliance resolution fund and paid by the liquidator in accordance with section
431:15-332. Any sums remaining [which] that under section 431:15-332 would
revert to the undistributed assets of the insurer shall be transferred to the [insuranee
regulation] compliance resolution fund and become the property of the State under
subsection (a), unless the commissioner in the commissioner’s discretion petitions
the court to reopen the liquidation under section 431:15-337.”

SECTION 17. Section 431:19-101.8, Hawaii Revised Statutes, is amended
by amending subsection (b) to read as follows:

*‘(b) All premium taxes collected from captive insurance companies licensed
in this State under this article, all captive insurance company application fees, annual
license fees, and examination fees collected pursuant to this article shall be credited
to the captive insurance administrative fund. Each fiscal year, the commissioner
shall transfer out of the fund and deposit into the [insurance-regulation] compliance
resolution fund a total of forty per cent of the total moneys credited to the fund in the
prior fiscal year or $250,000, whichever is greater, to pay for the expenditures
contemplated by this section. In addition, each fiscal year, the commissioner shall
transfer out of the fund and deposit into the [insurance—regulation] compliance
resolution fund up to ten per cent of the total moneys credited to the fund in the prior
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fiscal year for purposes of promoting Hawaii as a captive insurance domicile.
Disbursements for promotional activities from the [insurance—regulation]
compliance resolution fund shall be subject to the approval of the director of
commerce and consumer affairs. Subject to the foregoing expenditure limits, all
moneys remaining in the fund shall revert to the general fund.”’

SECTION 18. Section 432E-11, Hawaii Revised Statutes, is amended by
amending subsection (d) to read as follows:

“(d) Every mutual benefit society, every health maintenance organization,
and every other entity offering or providing health benefits or services under the
regulation of the commissioner, except an insurer licensed to offer health insurance
under article 10A of chapter 431, shall deposit with the commissioner a fee to
provide for the actual costs of the survey and educational program to be determined
by the commissioner on July 1 of each year, to be credited to the [insurance

fegulr&&en] comphance resolunon fund [lﬂ—addfﬁeﬂ—e’vlelﬁy—mtwual—beﬂeﬁt—see}et-y—

] F ”,

SECTION 19. Act 142, Session Laws of Hawaii 1998, as amended by Act
163, Session Laws of Hawaii 1999, is amended by amending section 9 to read as
follows:

“SECTION 9. This Act shall take effect upon its approval and shall be
repealed on July 31, 2003, except that section 3 of this Act shall not be repealed;
provided that [sectlon]1 sections 36-27 and 397-5(b), Hawaii Revised Statutes, shall
be reenacted in the form in which they read on the day before the approval of this
Act; and provided further that the amendments made to section 36-27, Hawaii

Revised Statutes, by [seetion-8-of Aect-163;SessionLaws-of Hawaii-1999.] section 2
of Act 39, Session Laws of Hawaii 2002, shall be retained.”’

SECTION 20. The director of finance shall transfer and deposit all funds in
the insurance regulation fund (section 431:2-215, Hawaii Revised Statutes) unen-
cumbered as of the effective date of this Act into the compliance resolution fund.
Any funds remaining in the insurance regulation fund on June 30, 2002, shall be
transferred into the compliance resolution fund.

SECTION 21. Statutory material to be repealed is bracketed and stricken.
New statutory material is underscored.

SECTION 22. This Act shall take effect on July 1, 2002.
(Approved April 23, 2002.)

Note

1. Not stricken.
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ACT 40 S.B. NO. 2729

A Bill for an Act Relating to Business Registration.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 26-9, Hawaii Revised Statutes, is amended by amend-
ing subsection (0) to read as follows:

*“(0) Every person licensed under any chapter within the jurisdiction of the
department of commerce and consumer affairs and every person licensed subject to
chapter 485 or registered under chapter 467B shall pay upon issuance of a license,
permit, certificate, or registration a fee and a subsequent annual fee to be determined
by the director and adjusted from time to time to ensure that the proceeds, together
with all other fines, income, and penalties collected under this section, do not surpass
the annual operating costs of conducting compliance resolution activities required
under this section. The fees may be collected biennially or pursuant to rules adopted
under chapter 91, and shall be deposited into the special fund established under this
subsection. Every filing pursuant to chapter 514E or section 485-6(15) shall be
assessed, upon initial filing and at each renewal period in which a renewal is
required, a fee that shall be prescribed by rules adopted under chapter 91, and that
shall be deposited into the special fund established under this subsection. Any
unpaid fee shall be paid by the licensed person, upon application for renewal,
restoration, reactivation, or reinstatement of a license, and by the person responsible
for the renewal, restoration, reactivation, or reinstatement of a license, upon the
application for renewal, restoration, reactivation, or reinstatement of the license. If
the fees are not paid, the director may deny renewal, restoration, reactivation, or
reinstatement of the license. The director may establish, increase, decrease, or repeal
the fees when necessary pursuant to rules adopted under chapter 91.

There is created in the state treasury a special fund to be known as the
compliance resolution fund to be expended by the director’s designated representa-
tives as provided by this subsection. Notwithstanding any law to the contrary, all
revenues, fees, and fines collected by the department shall be deposited into the
compliance resolution fund. Unencumbered balances existing on June 30, 1999, in
the cable television fund under chapter 440G, the division of consumer advocacy
fund under chapter 269, the financial institution examiners’ revolving fund, section
412:2-109, and the special handling fund, section [415-328;] 414-13, shall be
deposited into the compliance resolution fund. This provision shall not apply to the
drivers education fund underwriters fee, section 431:10C-115, insurance premium
taxes and revenues, revenues of the workers’ compensation special compensation
fund, section 386-151, the captive insurance administrative fund, section 431:19-
101.8, the insurance commissioner’s education and training fund, section 431:2-214,
the medical malpractice patients’ compensation fund as administered under section 5
of Act 232, Session Laws of Hawaii 1984, [the-insurance-examiners—revolving fund;

ection-4 . 0 ha 1t ahicle 1n

: )
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i : 5;] and fees collected for deposit in the office of consumer
protection restitution fund, section 487-14, the real estate appraisers fund, section
466K-1, the real estate recovery fund, section 467-16, the real estate education fund,
section 467-19, the contractors recovery fund, section 444-26, the contractors
education fund, section 444-29, and the condominium management education fund,
section [444-29;-and-the-publie-broadeasting revolving fund;section -] S14A-
131. Any law to the contrary notwithstanding, the director may use the moneys in
the fund to employ, without regard to [chapters] chapter 76 [and-77], hearings

A A
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officers, investigators, attorneys, accountants, and other necessary personnel to
implement this subsection. Any law to the contrary notwithstanding, the moneys in
the fund shall be used to fund the operations of the department with the exception of
costs related to the Hawaii public broadcasting authority. The moneys in the fund
may be used to train personnel as the director deems necessary and for any other
activity related to compliance resolution.

As used in this subsection, unless otherwise required by the context, *‘com-

pliance resolution’’ means a determination of whether:

(1) Any licensee or applicant under any chapter subject to the jurisdiction
of the department of commerce and consumer affairs has complied with
that chapter;

(2)  Any person subject to chapter 485 has complied with that chapter;

(3) Any person submitting any filing required by chapter 514E or section
485-6(15) has complied with chapter 514E or section 485-6(15);

(4) Any person has complied with the prohibitions against unfair and
deceptive acts or practices in trade or commerce; or

(5)  Any person subject to chapter 467B has complied with that chapter;

and includes work involved in or supporting the above functions, licensing, or
registration of individuals or companies regulated by the department, consumer
protection, and other activities of the department.

The director shall prepare and submit an annual report to the governor and

the legislature on the use of the compliance resolution fund. The report shall describe
expenditures made from the fund including non-payroll operating expenses.’’

SECTION 2. Section 46-80.5, Hawaii Revised Statutes, is amended by
amending subsection (a) to read as follows:

““(a) In addition and supplemental to the authority vested in the counties by
sections 46-80 and 46-80.1, any county having a charter may enact an ordinance, and
may amend the same from time to time, authorizing the creation of special improve-
ment districts for the purpose of providing and financing supplemental maintenance
and security services and such other improvements, services, and facilities within the
special improvement district as the council of the county determines will restore or
promote business activity in the special improvement district and making and
financing improvements therein. Each separate special improvement district shall be
established by a separate ordinance enacted as provided in the ordinance authorizing
the creation of special improvement districts. The ordinance authorizing the creation
of special improvement districts may permit the county to provide for a board or
association, established pursuant to chapter [415B;] 414D, to provide management
of the special improvement district, and to carry out activities as may be prescribed
by the ordinance authorizing the creation of special improvement districts and the
ordinance establishing the special improvement district as permitted thereby.”’

SECTION 3. Section 92-28, Hawaii Revised Statutes, is amended to read as
follows:

¢§92-28 State service fees; increase or decrease of, Any law to the
contrary notwithstanding, the fees or other nontax revenues assessed or charged by
any board, commission, or other governmental agency may be increased or de-
creased by the body in an amount not to exceed fifty per cent of the statutorily
assessed fee or nontax revenue, in order to maintain a reasonable relation between
the revenues derived from such fee or nontax revenue and the cost or value of
services rendered, comparability among fees imposed by the State, or any other
purpose which it may deem necessary and reasonable; provided that:
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(1) The authority to increase or decrease fees or nontax revenues shall be
subject to the approval of the governor and extend only to the follow-
ing: chapters 36, 92, 94, 142, 144, 145, 147, 150, 171, 188, 189, 231,
269, 271, 321, 338, 373, 412, [415;] 414, 414D, 421, 425, 425D, 428,
431, 438, 439, 440, 442, 447, 448, 452, 453, 455, 456, 457, 458, 459,
460, 461, 463, 464, 466, 467, 469, 471, 482, 485, 501, 502, 505, 572,
574, and 846 (part II);

(2) The authority to increase or decrease fees or nontax revenues estab-
lished by the University of Hawaii under chapters 304, 305, 306, and
308 shail be subject to the approval of the board of regents; provided
that the board’s approval of any increase or decrease in tuition for
regular credit courses shall be preceded by an open public meeting held
during or prior to the semester preceding the semester to which the
tuition applies;

(3) This section shall not apply to judicial fees as may be set by any chapter
cited in this section;

(4) The authority to increase or decrease fees or nontax revenues pursuant
to this section shall be exempt from the public notice and public
hearing requirements of chapter 91; and

(5) Fees for copies of proposed and final rules and public notices of
proposed rulemaking actions under chapter 91 shall not exceed 10 cents
a page, as required by section 91-2.5.”

SECTION 4. Section 163D-6, Hawaii Revised Statutes, is amended by
amending subsection (a) to read as follows:

““(a) The corporation may exercise its powers through one or more subsid-
iary corporations. The corporation, by resolution, may direct any of its members,
officers, or employees to organize a subsidiary corporation pursuant to either chapter
[415] 414 or chapter [415B;] 414D; provided that the organization of a subsidiary
corporation shall not adversely affect the federal tax status of the interest on any
bonds issued to finance any project or project facility. The resolution shall prescribe
the purposes for which the subsidiary corporation is established. The subsidiary
corporation shall remain a subsidiary of the corporation as long as more than one-
half of its voting shares are owned or held by the corporation, or a majority of its
directors are designated by the corporation; provided that the corporation shall not
convey or otherwise dispose of any subsidiary corporation or surrender the right to
designate a majority of the directors of any subsidiary corporation if the sale or
surrender has an adverse affect on the federal tax status of the interest on any bonds
issued to finance any project or project facility. The subsidiary corporation may be
operated, maintained, and enhanced at the full discretion of the corporation or its
designee.”’

SECTION 5. Section 207-12, Hawaii Revised Statutes, is amended to read as
follows:

¢¢§207-12 Exemptions and immunities. A foreign lender which (1) does
not maintain a place of business in this State, (2) conducts its principal activities
outside this State, and (3) complies with this part, does not by engaging in this State
in any or all of the activities specified in section 207-13, violate the laws of this State
relating to doing business or doing a banking, trust, or insurance business, or become
subject to chapter 412, [415;] 414, or 431, or become subject to any taxation which
would otherwise be imposed for doing business in or doing a banking, trust, or
insurance business in, or having gross income or receipts from sources in, property
in, or the conduct of any activity in, this State, or become subject to any taxation

122



ACT 40

under chapter 235, 237, or 241, and no income or receipts of any foreign lender
arising out of any of the activities specified in the following section shall constitute
income from sources in, property in, or activities conducted in this State for the
purposes of any tax imposed by this State; provided that nothing in this part shall be
construed to exempt the real property of a foreign lender from taxation to the same
extent, according to its value, as other real property is taxed, or to preclude the
inclusion of the dividends or other income from foreign lenders in the income of
individuals taxable under chapter 235 to the same extent as is included dividends and
other income from domestic lenders; and provided further that if any such foreign
lender shall acquire any property in this State in enforcement of the rights of the
foreign lender in the event of a default by any borrower, as permitted by section 207-
13(4), then commencing one year after title to such property has vested in the foreign
lender, the rents or other receipts received by the foreign lender from, and the
proceeds of sale by the foreign lender of, such property shall be subject to taxation
under chapters 235 and 237 in the same manner and to the same extent as if the rents,
other receipts, or proceeds were received by a resident of this State; and provided
further that if any such foreign lender shall otherwise acquire any property in this
State or engage in any business or activities in this State not specified in section 207-
13, then the rents and other receipts received by the foreign lender from such
property and the proceeds of sale by the foreign lender of such property and all
income and receipts from the foreign lender’s business or activities in this State not
specified in section 207-13 shall be subject to taxation under chapters 235 and 237 in
the same manner and to the same extent as if such rents, other receipts, proceeds, and
income were received by a resident of this State, but such other activities and
business shall not deprive the foreign lender of the immunities and exemptions from
taxation hereinabove stated with respect to the activities specified in section 207-
13.”

SECTION 6. Section 235-68, Hawaii Revised Statutes, is amended by
amending subsection (a) to read as follows:
‘‘(a) As used in this section:
“‘Nonresident person’” means every person other than a resident person.
““Property’” or ‘‘real property’’ has the meaning as the same term is defined
in section 231-1.
‘‘Resident person’’ means any:
(1) Individual included in the definition of resident in section 235-1;
(2) Corporation incorporated or granted a certificate of authority under
chapter [415;] 414, 414D, or 415A[;-ex415B];
(3) Partnership formed or registered under chapter 425 or 425D;
(4) Foreign partnership qualified to transact business pursuant to chapter
425 or 425D;
(5) Limited liability company formed under chapter 428 or any foreign
limited liability company registered under chapter 428;
(6) Limited liability partnership formed under chapter 425;
(7) Foreign limited liability partnership qualified to transact business under
chapter 425;
(8)  Trust included in the definition of resident trust in section 235-1; or
(9) Estate included in the definition of resident estate in section 235-1.
““Transferee’’ means any person, the State and the counties and their respec-
tive subdivisions, agencies, authorities, and boards, acquiring real property which is
located in Hawaii.
‘“Transferor’” means any person disposing real property which is located in
Hawaii.”’
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as follows:
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SECTION 7. Section 237-24.3, Hawaii Revised Statutes, is amended to read

¢§237-24.3 Additional amounts not taxable. In addition to the amounts
not taxable under section 237-24, this chapter shall not apply to:

€]

)

(€))

C))

3

Amounts received from the loading, transportation, and unloading of
agricultural commodities shipped for a producer or produce dealer on
one island of this State to a person, firm, or organization on another
island of this State. The terms *‘agricultural commodity”’, ‘‘producer’’,
and “‘produce dealer’’ shall be defined in the same manner as they are
defined in section 147-1; provided that agricultural commodities need
not have been produced in the State;

Amounts received from sales of: :

(A) Intoxicating liquor as the term ‘‘liquor’’ is defined in chapter

(B) Cigarettes and tobacco products as defined in chapter 245; and

(C) Agricultural, meat, or fish products grown, raised, or caught in
Hawaii, to any person or common carrier in interstate or foreign
commerce, or both, whether ocean-going or air, for consumption
out-of-state on the shipper’s vessels or airplanes;

Amounts received by the manager or board of directors of:

(A) An association of apartment owners of a condominium property
regime established in accordance with chapter 514A; or

(B) A nonprofit homeowners or community association incorporated

in accordance with chapter [415B] 414D or any predecessor
thereto and existing pursuant to covenants running with the land,
in reimbursement of sums paid for common expenses;

Amounts received or accrued from:

(A) The loading or unloading of cargo from ships, barges, vessels, or
aircraft, whether or not the ships, barges, vessels, or aircraft
travel between the State and other states or countries or between
the islands of the State;

(B) Tugboat services including pilotage fees performed within the
State, and the towage of ships, barges, or vessels in and out of
state harbors, or from one pier to another; and

(C) The transportation of pilots or governmental officials to ships,
barges, or vessels offshore; rigging gear; checking freight and
similar services; standby charges; and use of moorings and
running mooring lines;

Amounts received by an employee benefit plan by way of contribu-

tions, dividends, interest, and other income; and amounts received by a

nonprofit organization or office, as payments for costs and expenses

incurred for the administration of an employee benefit plan; provided
that this exemption shall not apply to any gross rental income or gross
rental proceeds received after June 30, 1994, as income from invest-
ments in real property in this State; and provided further that gross
rental income or gross rental proceeds from investments in real prop-
erty received by an employee benefit plan after June 30, 1994, under
written contracts executed prior to July 1, 1994, shall not be taxed until
the contracts are renegotiated, renewed, or extended, or until after

December 31, 1998, whichever is earlier. For the purposes of this

paragraph, ‘‘employee benefit plan’ means any plan as defined in

section 1002(3) of title 29 of the United States Code, as amended;
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Amounts received for purchases made with United States Department
of Agriculture food coupons under the federal food stamp program, and
amounts received for purchases made with United States Department of
Agriculture food vouchers under the Special Supplemental Foods Pro-
gram for Women, Infants and Children;
Amounts received by a hospital, infirmary, medical clinic, health care
facility, pharmacy, or a practitioner licensed to administer the drug to
an individual for selling prescription drugs or prosthetic devices to an
individual; provided that this paragraph shall not apply to any amounts
received for services provided in selling prescription drugs or pros-
thetic devices. As used in this paragraph:

(A) ““Prescription drugs’” are those drugs defined under section 328-
1 and dispensed by filling or refilling a written or oral prescrip-
tion by a practitioner licensed under law to administer the drug
and sold by a licensed pharmacist under section 328-16 or practi-
tioners licensed to administer drugs; and

(B)  ““Prosthetic device’’ means any artificial device or appliance,
instrument, apparatus, or contrivance, including their compo-
nents, parts, accessories, and replacements thereof, used to re-
place a missing or surgically removed part of the human body,
which is prescribed by a licensed practitioner of medicine, oste-
opathy, or podiatry and which is sold by the practitioner or which
is dispensed and sold by a dealer of prosthetic devices; provided
that “‘prosthetic device’’ shall not mean any auditory, ophthal-
mic, dental, or ocular device or appliance, instrument, apparatus,
or contrivance;

Taxes on transient accommodations imposed by chapter 237D and

passed on and collected by operators holding certificates of registration

under that chapter;

Amounts received as dues by an unincorporated merchants association

from its membership for advertising media, promotional, and advertis-

ing costs for the promotion of the association for the benefit of its
members as a whole and not for the benefit of an individual member or
group of members less than the entire membership;

Amounts received by a labor organization for real property leased to:

(A) A labor organization; or

(B) A trust fund established by a labor organization for the benefit of
its members, families, and dependents for medical or hospital
care, pensions on retirement or death of employees, apprentice-
ship and training, and other membership service programs.

As used in this paragraph, ‘‘labor organization’’ means a labor organi-

zation exempt from federal income tax under section 501(c)(5) of the

Internal Revenue Code, as amended;

Amounts received from foreign diplomats and consular officials who

are holding cards issued or authorized by the United States Department

of State granting them an exemption from state taxes; and

Amounts received as rent for the rental or leasing of aircraft or aircraft

engines used by the lessees or renters for interstate air transportation of

passengers and goods. For purposes of this paragraph, payments made
pursuant to a lease shall be considered rent regardless of whether the
lease is an operating lease or a financing lease. The definition of

‘‘interstate air transportation’’ is the same as in 49 U.S.C. 40102.”’
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- SECTION 8. Section 238-1, Hawaii Revised Statutes, is amended by amend-
ing the definition of ‘‘representation’’ to read as follows:
““‘Representation’” refers to any or all of the following:

(1)
@

&)

A seller being present in the State;

A seller having in the State a salesperson, commission agent, manufac-
turer’s representative, broker, or other person who is authorized or
employed by the seller to assist the seller in selling property, services,
or contracting for use or consumption in the State, by procuring orders
for the sales, making collections or deliveries, or otherwise; and

A seller having in the State a person upon whom process directed to the
seller from the courts of the State may be served, including the director
of commerce and consumer affairs and the deputy director in the cases -
provided in section [445-14-] 414-64.”

SECTION 9. Section 247-3, Hawaii Revised Statutes, is amended to read as

follows:

¢¢§247-3 Exemptions. The tax imposed by section 247-1 shall not apply to:

(1)
2
3

“)

&)
©

O]

®

&)

(10)
an
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Any document or instrument that is executed prior to January 1, 1967;
Any document or instrument that is given to secure a debt or obligation;
Any document or instrument that only confirms or corrects a deed,
lease, sublease, assignment, transfer, or conveyance previously re-
corded or filed;

Any document or instrument between husband and wife, reciprocal
beneficiaries, or parent and child, in which only a nominal consider-
ation is paid;

Any document or instrument in which there is a consideration of $100
or less paid or to be paid;

Any document or instrument conveying real property that is executed
pursuant to an agreement of sale, and where applicable, any assignment
of the agreement of sale, or assignments thereof; provided that the taxes
under this chapter have been fully paid upon the agreement of sale, and
where applicable, upon such assignment or assignments of agreements
of sale;

Any deed, lease, sublease, assignment of lease, agreement of sale,
assignment of agreement of sale, instrument or writing in which the
United States or any agency or instrumentality thereof or the State or
any agency, instrumentality, or governmental or political subdivision
thereof are the only parties thereto;

Any document or instrument executed pursuant to a tax sale conducted
by the United States or any agency or instrumentality thereof or the
State or any agency, instrumentality, or governmental or political
subdivision thereof for delinquent taxes or assessments,

Any document or instrument conveying real property to the United
States or any agency or instrumentality thereof or the State or any
agency, instrumentality, or governmental or political subdivision
thereof pursuant to the threat of the exercise or the exercise of the
power of eminent domain;

Any document or instrument that solely conveys or grants an easement
or easements;

Any document or instrument whereby owners partition their property,
whether by mutual agreement or judicial action; provided that the value
of each owner’s interest in the property after partition is equal in value
to that owner’s interest before partition;
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Any document or instrument between marital partners or reciprocal
beneficiaries who are parties to a divorce action or termination of
reciprocal beneficiary relationship that is executed pursuant to an order
of the court in the divorce action or termination of reciprocal benefi-
ciary relationship;

Any document or instrument conveying real property from a testamen-
tary trust to a beneficiary under the trust;

Any document or instrument conveying real property from a grantor to
the grantor’s revocable living trust, or from a grantor’s revocable living
trust to the grantor as beneficiary of the trust;

Any document or instrument conveying real property, or any interest
therein, from an entity that is a party to a merger or consolidation under
chapter [415;] 414, 414D, 415A, [445B;] 421, 421C, 425, 425D, or 428
to the surviving or new entity; and

Any document or instrument conveying real property, or any interest
therein, from a dissolving limited partnership to its corporate general
partner that owns, directly or indirectly, at least a ninety per cent
interest in the partnership, determined by applying section 318 (with
respect to constructive ownership of stock) of the federal Internal
Revenue Code of 1986, as amended, to the constructive ownership of
interests in the partnership.”’

SECTION 10. Section 323D-76, Hawaii Revised Statutes, is amended to
read as follows:

*“[11§323D-76[]] Acquisition in the public interest; decision of attorney
general. If the attorney general determines that a review of the application is
appropriate, the attorney general shall approve the application unless the attorney
general finds that the acquisition is not in the public interest. An acquisition of a
private nonprofit hospital is not in the public interest unless appropriate steps have
been taken to safeguard the value of charitable assets and ensure that any proceeds of
the transaction are used for appropriate charitable health care purposes as provided
in paragraph (8). In determining whether the acquisition meets such criteria, the
attorney general shall consider, as applicable:

€))
2

3

4)

&)

©)
O
®

Whether the acquisition is permitted under chapter [4158] 414D gov-
erning nonprofit entities, trusts, or charities;

Whether the hospital acted in a duly diligent manner in deciding to sell,
selecting the purchaser, and negotiating the terms and conditions of the
sale;

The procedures used by the seller in making its decision, including
whether appropriate expert assistance was used;

Whether all conflicts of interest were disclosed, including, but not
limited to, conflicts of interest related to board members of, executives
of, and experts retained by the seller, purchaser, or parties to the
acquisition;

Whether the seller will receive reasonably fair value for its assets. The
attorney general may employ, at the seller’s expense, reasonably neces-
sary expert assistance in making this determination;

Whether charitable funds are placed at unreasonable risk, if the acquisi-
tion is financed in part by the seller;

Whether any management contract under the acquisition is for reason-
ably fair value;

Whether the sale proceeds will be used for appropriate charitable health
care purposes consistent with the seller’s original purpose or for the
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support and promotion of health care in the affected community, and
will be controlled as charitable funds independent of the purchaser or
parties to the acquisition; and

(9) Whether a right of first refusal to repurchase the assets by a successor
nonprofit corporation or foundation has been retained, if the hospital is
subsequently sold to, acquired by, or merged with another entity.”’

SECTION 11. Section 412:1-105, Hawaii Revised Statutes, is amended to
read as follows:

€¢8412:1-105 Deposits. Except as expressly authorized by this chapter[;
section—415-106(e);] or by federal law, no person shall solicit, accept, or hold
deposits in this State.”’

SECTION 12. Section 412:2-508, Hawaii Revised Statutes, is amended by
amending subsection (a) to read as follows:

‘‘(a) The commissioner may issue a provisional approval to organize a new
corporation pursuant to this chapter and chapter [445] 414 solely for the purpose of
merging with or acquiring the stock or assets and assuming the liabilities of a failing
financial institution in a transaction meeting the requirements of this part and other
applicable law.”’

SECTION 13. Section 412:3-101, Hawaii Revised Statutes, is amended to
read as follows:

¢68412:3-101 Name of financial institution. The name of every Hawaii
financial institution shall be subject to the approval of the commissioner and shall
conform with the provisions of section [435-8¢2}] 414-51 or any successor thereto,
whether or not the Hawaii financial institution is a corporation. If the Hawaii
financial institution is incorporated, its name may, but need not, contain the word
““corporation’’, “‘incorporated’’, or ‘‘limited’’, or an abbreviation of one of the
words.”’

SECTION 14. Section 412:3-102, Hawaii Revised Statutes, is amended to
read as follows:

€¢8412:3-102 Change of name. To change its name, a Hawaii financial
institution shall file an application with the commissioner and pay such fees as the
commissioner may establish. The application shall be approved if the commissioner
is satisfied that the new name complies with this chapter and chapter [415:] 414. Any
change of name of a stock financial institution or mutual savings and loan associa-
tion pursuant to this section shall be effected in accordance with chapter [415:] 414,
Any change of name shall not affect a financial institution’s rights, liabilities, or
obligations existing prior to the effective date thereof, and no documents of transfer
shall be necessary to preserve such rights, liabilities, or obligations; provided[;
however;] that the commissioner may require notice to be given to the public and
other governmental agencies.’’

SECTION 15. Section 412:3-208, Hawaii Revised Statutes, is amended by
amending subsection (b) to read as follows:

“‘(b) The articles of incorporation shall comply in all respects with chapter
[415] 414.”
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SECTION 16. Section 412:3-304, Hawaii Revised Statutes, is amended by
amending subsection (b) to read as follows:

““(b) If the commissioner is satisfied that the applicant has fulfilled all the
requirements of law and is qualified to engage in the business of a nondepository
financial services loan company, the commissioner shall issue a written decision and
order approving the application. Upon the approval of the application, the payment
of an initial license fee established by rule pursuant to chapter 91, and, if applicable,
upon providing satisfactory evidence to the commissioner of compliance with the
requirements of chapter [415] 414 relating to foreign corporations, the commissioner
shall issue to the applicant a license to engage in the business of a nondepository
financial services loan company under this chapter.”

SECTION 17. Section 412:3-401, Hawaii Revised Statutes, is amended to
read as follows:

¢‘§412:3-401 Applicability of Hawaii Business Corporation Act. (a) Ex-
cept to the extent that the provisions of this chapter are inconsistent, all provisions of
chapter [445] 414 shall apply to a corporation engaging in business as a Hawaii
financial institution under this chapter. In case of any inconsistencies, the provisions
of this chapter shall control.

(b) A copy of each document delivered to the director of commerce and
consumer affairs for filing pursuant to chapter [415] 414 shall be simultaneously
delivered to the commissioner.”’

SECTION 18. Section 412:3-402, Hawaii Revised Statutes, is amended to
read as follows:

¢‘§412:3-402 Capital stock. The following provisions shall apply to all

shares of capital stock of a Hawaii stock financial institution:

(1) Subject to any restrictions in chapter [415] 414 or the articles of
incorporation, the consideration to be paid for the issuance of autho-
rized capital stock of a Hawaii stock financial institution shall be
authorized by the board of directors of the financial institution and shall
be paid only in money or such other consideration as may be authorized
by chapter [415] 414 or this chapter, but not in labor or services
actually performed for the financial institution; provided that upon
authorization by the board of directors, the financial institution may
issue its own authorized shares of capital stock in exchange for or in
conversion of its outstanding shares, or distribute its own shares pro
rata to its sharcholders or the shareholders of one or more classes or
series, to effectuate stock dividends or splits, and any such transaction
shall not require consideration; provided[;] further[;] that no such
issuance of shares of any class or series shall be made to the holders of
shares of any other class or series unless it is either expressly provided
for in the articles of incorporation, or is authorized by the affirmative
vote or the written consent of the holders of at least a majority of the
outstanding shares of the class or series in which a distribution is to be
made.

(2) No Hawaii financial institution shall issue any share of its capital stock
unless and until the full amount of any consideration therefor as
authorized by the board of directors shall have been paid into or
received by the financial institution.

(3) No Hawaii stock financial institution other than a nondepository finan-
cial services loan company shall issue preferred stock without first
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obtaining the written approval of the commissioner as to the amount
and terms thereof. While any preferred stock of a financial institution is
held as owner or pledgee by any federal agency or entity established by
law for the purpose of providing financial assistance to financial insti-
tutions, such preferred stock and any dividends paid thereon shall be
exempt from taxation by this State.

(4) No Hawaii stock financial institution other than a nondepository finan-
cial services loan company shall decreaseits authorized capital stock or
the par value of capital stock having par value, or decrease its outstand-
ing capital stock by the acquisition of its own shares, without first
receiving the written approval of the commissioner.’

SECTION 19. Section 412:3-403, Hawaii Revised Statutes, is amended by
amending subsection (a) to read as follows:

““(a) No Hawaii stock financial institution shall declare or pay any dividends
or make any other capital distribution to its shareholders except pursuant to its
articles of incorporation, this section, and section [445-45;] 414-111; provided that if
section [415-45] 414-111 is inconsistent with this section, the provisions of this
section shall control.”’

SECTION 20. Section 412:3-604, Hawaii Revised Statutes, is amended by
amending subsection (b) to read as follows:

““(b) This section shall control over the required percentages for any share-
holder vote contained in section [445-73] 414-313 on approval by shareholders of a
merger or consolidation, section [4}5-79] 414-332 on approval by shareholders on
the sale of assets not in the usual and regular course of business, and section [415-
84] 414-382 on approval by shareholders on the voluntary dissolution of a corpora-
tion.”’

SECTION 21. Section 412:3-605, Hawaii Revised Statutes, is amended by
amending subsection (b) to read as follows:

““(b) A member of a mutual savings and loan association or credit union shall
have no right of dissent under chapter [415] 414 for any of the transactions governed
by this part.”’

SECTION 22. Section 412:3-606, Hawaii Revised Statutes, is amended by
amending subsection (e) to read as follows:

*“(e) Upon the effective date of the conversion as determined under federal
law, the institution’s state charter or license shall terminate without further notice,
and the institution shall cease to be regulated by the commissioner. Within ten days
after receipt of the federal charter, license, certificate, or other approval, the resulting
financial institution shall deliver a copy thereof to the commissioner. The resulting
financial institution shall also file with the director of commerce and consumer
affairs a confirmation in writing by the commissioner of the date and time of the
conversion, together with the appropriate filing fee pursuant to chapter [415:] 414.”

SECTION 23. Section 412:3-607, Hawaii Revised Statutes, is amended by
amending subsection (d) to read as follows:

*“(d) The charter shall be granted only if the commissioner is satisfied that
the granting of the charter will not impair the safety or soundness of the financial
institution or any other financial institution, and that the applicant meets all the
requirements set forth in this chapter for the type of financial institution for which
the application has been filed. The requirements shall include, but not be limited to,
the appropriate location of offices, capital structure, business experience, the charac-
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ter of its executive officers and directors, and compliance with all applicable
provisions of chapter [445:] 414. The director of commerce and consumer affairs
shall not file the articles of incorporation until the application for a charter to engage
in business as a Hawaii financial institution shall have been approved by the
commissioner in writing. The commissioner may impose any restrictions and condi-
tions on the operation of the resulting financial institution as the commissioner
deems appropriate and consistent with federal law.”’

SECTION 24. Section 412:3-608, Hawaii Revised Statutes, is amended by
amending subsections (e) and (f) to read as follows:

‘‘(e) The charter or license shall be granted only if the commissioner is
satisfied that the granting of the charter or license will not impair the safety or
soundness of the financial institution or any other financial institution, and that the
applicant meets all the requirements set forth in this chapter for the type of financial
institution for which the application has been filed. The requirements shall include,
but not be limited to, the appropriate location of offices, capital structure, business
experience, the character of its executive officers and directors and compliance with
all applicable provisions of chapter [435:] 414. If the resulting Hawaii financial
institution is a new corporation to be formed under chapter [415;] 414, the director of
commerce and consumer affairs shall not file the articles of incorporation until the
application for a charter to engage in the business of the type of financial institution
to which it will convert shall have been approved by the commissioner in writing.
The commissioner may impose any restrictions and conditions on the operation of
the resulting financial institution as the commissioner deems appropriate and consis-
tent with federal law.

(f) If the resulting Hawaii financial institution is an existing corporation
formed under chapter [415;] 414, the conversion shall be effective upon the effective
date of the new charter or license granted by the commissioner after all provisions of
this section and of federal law shall have been complied with in full. If the resulting
Hawaii financial institution is a new corporation to be formed under chapter [415;]
414, the effective date of the new charter or license shall be the date of filing of the
articles of incorporation by the director of commerce and consumer affairs.”’

SECTION 25. Section 412:3-609, Hawaii Revised Statutes, is amended by
amending subsections (b) to (f) to read as follows:

*‘(b) Any merger or consolidation of Hawaii stock financial institutions shall
be effected pursuant to the procedures, conditions, and requirements for, and with
the effect of, the merger or consolidation of two or more corporations pursuant to
chapter [415;] 414; except that the vote by the shareholders of each of the participat-
ing institutions to approve the plan of merger or consolidation shall satisfy the
requirements of section 412:3-604 and that the director of commerce and consumer
affairs shall not file the articles of merger or consolidation until the plan of merger or
consolidation shall have been approved by the commissioner in writing.

(c) One or more federal financial institutions whose operations are conducted
principally in this State and one or more Hawaii financial institutions may be merged
or consolidated, with the federal financial institution, the Hawaii financial institu-
tion, or a new consolidated financial institution being the resulting institution, if the
merger or consolidation is permitted by federal law. The federal financial institution
shall comply with all requirements, conditions, and limitations imposed by federal
law or regulation with respect to the merger or consolidation. The Hawaii financial
institution shall comply with all of the provisions of this chapter and chapter [415;]
414, except that the vote by shareholders or members of the Hawaii financial
institution to approve the plan of merger or consolidation shall satisfy the require-
ments of section 412:3-604. The resulting financial institution shall file with the
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director of commerce and consumer affairs a confirmation in writing by the commis-
sioner of the date and time of the merger or consolidation, together with the
appropriate filing fee pursuant to chapter [415:] 414.

(d) One or more financial institutions chartered or licensed under the laws of
or whose operations are conducted principally in any state other than this State, in
any possession or territory of the United States, or in any foreign country and one or
more Hawaii depository financial institutions or trust companies may be merged or
consolidated, but only where the depository financial institution or trust company
resulting from any merger or consolidation pursuant to this subsection is chartered or
licensed under the laws of and conducts its operations principally in this State, is a
federal financial institution that conducts its operations principally in this State, or is
an out-of-state bank authorized to establish interstate branches in this State pursuant
to section 412:12-104. A nondepository financial services loan company licensed
pursuant to article 9 may be merged or consolidated with another corporation, but
only where the nondepository financial institution resulting from any merger or
consolidation is licensed under the laws of this State. The financial institution
chartered or licensed under the laws of any state other than this State, any possession
or territory of the United States, or any foreign country shall comply with all
requirements, conditions, and limitations imposed by the law of the jurisdiction
under which the financial institution is chartered or licensed with respect to the
merger or consolidation. The Hawaii financial institution shall comply with all of the
provisions of this chapter and chapter [435;] 414, except that the vote by share-
holders or members of the Hawaii financial institution to approve the plan of merger
or consolidation shall satisfy the requirements of section 412:3-604. If the resulting
institution is a Hawaii financial institution, the director of commerce and consumer
affairs shall not file articles of merger or consolidation until the plan of merger or
consolidation shall have been approved by the commissioner in writing. If the
resulting institution is a federal financial institution, the director of commerce and
consumer affairs shall not file the articles of merger or consolidation until the plan of
merger or consolidation shall have been approved by the commissioner in writing
and the resulting federal financial institution shall file with the director of commierce
and consumer affairs a confirmation in writing by the commissioner of the date and
time of the merger or consolidation, together with the appropriate filing fee pursuant
to chapter [415:] 414.

(e) A Hawaii mutual savings and loan association may merge into a Hawaii
stock financial institution or a federal financial institution whose operations are
principally conducted in this State, or may consolidate with a Hawaii stock financial
institution or a federal financial institution whose operations are conducted princi-
pally in this State into a new resulting institution; provided that the resulting
institution shall be a Hawaii stock financial institution or a federal financial institu-
tion, and shall not be a Hawaii mutual savings and loan association. The merger or
consolidation shall be effected pursuant to the procedures, conditions, and require-
ments for, and with the effect of, the merger or consolidation of two or more stock
financial institutions pursuant to this section and to chapter [415;] 414, as though the
Hawaii mutual savings and loan association was a stock financial institution; except
that the members of the participating Hawaii mutual savings and loan association
shall approve the plan of merger or consolidation at a meeting duly called and
noticed and upon a vote which satisfies the requirements of sections 412:3-604 and
412:3-605. If the resulting institution is a Hawaii financial institution, the director of
commerce and consumer affairs shall not file articles of merger or consolidation
until the plan of merger or consolidation shall have been approved by the commis-
sioner in writing. If the resulting institution is a federal financial institution, the
resulting federal financial institution shall file with the director of commerce and
consumer affairs a confirmation in writing by the commissioner of the date and time
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of the merger or consolidation, together with the appropriate filing fee pursuant to
chapter [415:] 414.

(f) A Hawaii credit union may merge with a Hawaii credit union or federal
credit union. The merger shall be effected pursuant to the procedures, conditions,
and requirements for, and with the effect of, the merger of two or more stock
financial institutions pursuant to this section and to chapter [-415;] 414, as though the
credit unions were stock financial institutions; except that the plan of merger shall be
approved by a majority of the members of the board of directors of each participating
credit union and by the members of the participating credit unions at a meeting duly
called and noticed and upon a vote which satisfies the requirements of sections
412:3-604 and 412:3-605.”

SECTION 26. Section 412:3-610, Hawaii Revised Statutes, is amended by
amending subsection (c) to read as follows:

““(c) Except to the extent inconsistent with this part or in contravention of
federal law, [section-415-76] sections 414-315(b) and 414-316 shall be applicable to
any merger or consolidation under this part.”’

SECTION 27. Section 412:3-613, Hawaii Revised Statutes, is amended by
amending subsection (b) to read as follows:

““(b) Whenever the transferring financial institution is a Hawaii financial
institution, the sale or other disposition of its assets or business or the transfer of its
deposits or liabilities subject to this section shall be effected pursuant to the
procedures, conditions, and requirements of chapter [445] 414 applicable to the sale
of assets other than in the regular course of business; provided that the sale or
assumption shall be approved by the shareholders or members of the transferring
Hawaii financial institution at a meeting duly called and noticed and upon a vote
which satisfies the requirements of section 412:3-604. Notwithstanding the forego-
ing, the approval of the shareholders or members of the transferring institution shall
not be required if the acquisition of all or substantially all of the assets or business, or
the assumption of liabilities or deposits, of any of the transferring financial institu-
tion’s departments or branches does not constitute an acquisition of all or substan-
tially all of the assets or business, or assumption of all or substantially all of the
liabilities or deposits, of the transferring financial institution.”’

SECTION 28. Section 412:3-617, Hawaii Revised Statutes, is amended by
amending subsection (a) to read as follows:

‘‘(a) Except for a credit union, a solvent Hawaii financial institution whose
capital is not impaired and which has not received a notice of charges and proposed
suspension or revocation order pursuant to section 412:2-312 may cease its business
and dissolve if the institution shall have complied with applicable federal law and
the following requirements and conditions:

(1) The board of directors shall adopt a resolution adopting a plan of
liquidation and dissolution and recommending that the financial institu-
tion be dissolved, and directing that the question of the dissolution be
submitted to the commissioner for approval, and, if approved, to a vote
of the shareholders or members, which vote may be at either an annual
or special meeting. The plan of liquidation and dissolution shall in-
clude, but not be limited to, provisions for the orderly payment or
assumption of the institution’s deposits and other liabilities and for
transfer or assumption of all trust, agency, and other fiduciary relation-
ships and accounts;

(2) Within five business days after the meeting of the board of directors
described in paragraph (1) [ef this-subseetion], the financial institution
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shall file an application with the commissioner pursuant to section
412:3-603 for approval to cease business and dissolve. The application
shall be accompanied by a copy of the plan of liquidation and dissolu-
tion certified by two executive officers of the financial institution to
have been duly adopted by the board and any other information that the
commissioner may require. A copy of the notice shall be delivered
contemporaneously to the financial institution’s federal insurer;

(3) The commissioner shall approve the application to cease business and
dissolve if the commissioner is satisfied that the depositors, beneficia-
ries, and creditors will be adequately protected under the plan, the
institution is not insolvent or in danger of becoming insolvent, that its
capital is not impaired and is not in danger of becoming impaired, and
that no other reason exists to deny the application. The commissioner
may impose any restrictions and conditions as the commissioner deems
appropriate;

(4) Upon receipt of the commissioner’s approval to cease business and
dissolve, the financial institution shall proceed with the dissolution in
accordance with the procedures, conditions, and requirements for, and
with the effect of, a voluntary dissolution by act of corporation pursuant
to chapter [415;] 414, except that the vote by shareholders or members
to approve the dissolution shall satisfy the requirements of section
412:3-604; and

(5) Any financial institution whose capital is impaired or in danger of
becoming impaired, and any institution which is insolvent or in danger
of becoming insolvent, may not undergo a voluntary dissolution.”

SECTION 29. Section 412:5-101, Hawaii Revised Statutes, is amended to
read as follows:

¢§412:5-101 Necessity for bank charter. Except as expressly permitted by
federal law or this chapter [or-section-415-106¢e}], no person shall engage in any
activity for which a charter to operate as a bank is required by this chapter, including
without limitation the solicitation, acceptance, and holding of deposits in the State,
the use of the term ‘‘bank’’, or the exercise of such other powers or privileges
restricted to banks under applicable law unless it is a corporation incorporated in this
State and has such a charter.”

SECTION 30. Section 412:6-101, Hawaii Revised Statutes, is amended to
read as follows:

¢§412:6-101 Necessity for savings bank charter. Except as expressly
permitted by federal law or this chapter [er-section-415-306(¢}], no person shall
engage in any activity for which a charter to operate as a savings bank is required by
this chapter, including without limitation the solicitation, acceptance, and holding of
deposits in this State, the use of the term ‘‘savings bank,”” or the exercise of such
other powers or privileges restricted to savings banks under applicable law, unless it
is a corporation incorporated in this State and has such a savings bank charter.”

SECTION 31.:Section 412:7-101, Hawaii Revised Statutes, is amended to
read as follows:

¢8412:7-101 Necessity for savings and loan association charter. Except

as expressly permitted by federal law or this chapter [er-seetion415-106(e)], no
person shall engage in any activity for which a charter to operate as a savings and
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loan association is required by this chapter, including without limitation the solicita-
tion, acceptance, and holding of deposits in this State, the use of the term *‘savings
and loan association,”” or the exercise of such other powers or privileges restricted to
savings and loan associations under applicable law, unless it is a corporation
incorporated in this State and has such a charter.”

SECTION 32. Section 412:9-101, Hawaii Revised Statutes, is amended to
read as follows:

‘§412:9-101 Necessity for financial services loan company license. Ex-
cept as expressly permitted by federal law or this chapter [ersection415-106(e)], no
person shall engage in any activity for which a license to operate as a financial
services loan company is required by this chapter, including without limitation,
making loans and extensions of credit where the interest charged, contracted for, or
received is in excess of rates permitted by law other than this article, the use of the
term ‘‘financial services loan company’’, or the exercise of such other powers or
privileges restricted to financial services loan companies under applicable law unless
it is a corporation incorporated in this State and has such a license; provided that a
nondepository financial services loan company shall not be required to be incorpo-
rated in this State.””’

SECTION 33. Section 412:10-101, Hawaii Revised Statutes, is amended to
read as follows:

€‘§412:10-101 Necessity for credit union charter. Except as expressly
permitted by federal law or this chapter [ersection—415-106(c)], no person shall
engage in the business of a credit union, represent itself as a credit union, use a name
or title containing the phrase *‘credit union’’ or any derivation thereof, or control any
other person engaging in the business of a credit union.”

SECTION 34. Section 412:12-104, Hawaii Revised Statutes, is amended by
amending subsection (c) to read as follows:

““(c) Any out-of-state state bank which shall be the resulting bank in an
interstate merger transaction involving a Hawaii bank shall confirm in writing to the
commissioner that as long as it maintains a branch in this State, it shall comply with
all applicable laws of this State and provide satisfactory evidence to the commis-
sioner of compliance with applicable requirements of chapter [445] 414 relating to
foreign corporations.”’

SECTION 35. Section 412:12-105, Hawaii Revised Statutes, is amended by

amending subsection (d) to read as follows:

““(d) No branch of an out-of-state bank may be established or acquired in this

State under this section, unless:

(1) The out-of-state bank confirms in writing to the commissioner that as
long as it maintains a branch in this State, it shall comply with all
applicable laws of this State;

(2) The applicant provides to the commissioner satisfactory evidence of
compliance with the applicable requirements of chapter [445] 414
relating to foreign corporations; and

(3) The commissioner, acting within thirty days after receiving notice of an
application under subsection (c), certifies to the responsible federal
bank supervisory agency that the requirements of this article have been
met.”’ )
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SECTION 36. Section 412:13-202, Hawaii Revised Statutes, is amended to
read as follows:

€¢§412:13-202 Application to establish and maintain a branch or agency;
contents. A foreign bank, in order to procure a license under this article to establish
and maintain a Hawaii state branch or Hawaii state agency, shall submit an
application to the commissioner, together with the application fee prescribed in
section 412:13-206. The application shall contain:

(1) The same information as required by the Board of Governors of the
Federal Reserve System for an application to establish a branch or
agency, as the case may be, in the United States;

(2) If applicable, a statement under oath appointing an agent in this State
for receipt of service of process in accordance with section [415-1135]
414-437, if the license is granted; and

(3) Any additional information that the commissioner may require.”’

SECTION 37. Section 412:13-203, Hawaii Revised Statutes, is amended by
amending subsection (e) to read as follows:

*‘(e) If the commissioner approves the application of the foreign bank for a
license to establish and maintain a Hawaii state branch or Hawaii state agency, the
foreign bank shall then provide satisfactory evidence to the commissioner of
compliance with the requirements of chapter [445] 414 relating to foreign corpora-
tions, if applicable. The commissioner shall then issue a license to establish and
maintain a Hawaii state branch or Hawaii state agency to the foreign bank.”’

SECTION 38. Section 412:13-216, Hawaii Revised Statutes, is amended by
amending subsection (b) to read as follows: ,

*“(b) An application to establish and maintain a Hawaii representative office
shall include, if applicable, a statement under oath appointing an agent in this State
for receipt of service of process in accordance with section [435343;] 414-437, if
the license is granted.”

SECTION 39. Section 412:13-217, Hawaii Revised Statutes, is amended by
amending subsection (c) to read as follows:

“‘(c) If the commissioner approves the application of the foreign bank for a
license to establish and maintain a Hawaii representative office, the foreign bank
shall then provide satisfactory evidence to the commissioner of compliance with the
requirements of chapter [415] 414 relating to foreign corporations, if applicable. The
commissioner shall then issue a license to establish and maintain a Hawaii represen-
tative office to the foreign bank.”’

SECTION 40. Section 414-53, Hawaii Revised Statutes, is amended by
amending subsection (b) to read as follows:
““(b) In addition to any other remedy or sanction allowed by law, the order of
abatement may:
(1) Allow the entity to retain its registered name, but:
(A) Require the entity to register a new trade name with the depart-
ment director; and
(B) Require the entity to conduct business in this State under this new
trade name; or
(2) (A) Require the entity to change its registered name;
(B) Require the entity to register the new name with the department
director; and
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(C) Require the entity to conduct business in this State under its new
name.

If the entity fails to comply with the order of abatement within sixty days, the
department director may involuntarily dissolve or terminate the entity, or cancel or
revoke the entity’s registration or certificate of authority; after the time to appeal has
lapsed and no appeal has been timely filed. The department director shall mail notice
of the dissolution, termination, or cancellation to the entity at its last known mailing
address. The entity shall wind up its affairs in accordance with this chapter or
chapter 414D, 415A, [415B5] 425, 425D, or 428, as applicable.”’

SECTION 41. Section 414D-63, Hawaii Revised Statutes, is amended by
amending subsection (a) to read as follows:

*‘(a) A foreign corporation may register its corporate name, or its corporate
name with any change required by section 414D-276, if the name is distinguishable
upon the records of the department director from:

(1)  The corporate name of a nonprofit or business corporation incorporated
or authorized to do business in this State; the name of a limited
partnership or limited liability partnership existing under the laws of
this State or authorized to transact business in this State; and

(2) A corporate name reserved under section 414D-62 or [415-9;] 414-52,
or registered under this section.”’

SECTION 42. Section 415A-2, Hawaii Revised Statutes, is amended by
amending the definition of ‘‘professional service’’ to read as follows:

“““‘Professional service’” means any service which lawfully may be rendered
only by persons licensed under chapters 442, 448, 453, 455, 457, 459, 460, 461,
463E, 465, 466, 471, 605, and section 554-2 and may not lawfully be rendered by a
corporation organized under [the Hawaii Business-Corporation-Aet;] chapter [415:]
414.”

SECTION 43. Section 415A-3, Hawaii Revised Statutes, is amended by
amending subsection (b) to read as follows:

““(b) A professional corporation may be incorporated for the purpose of
rendering professional services within two or more professions, and for any purpose
or purposes for which corporations may be organized under [ i i
Cerporation-Aet;] chapter [415;] 414, to the extent that any combination of profes-
sional purposes or of professional and business purposes is permitted by the
licensing laws and rules of this State applicable to the professions.”’

SECTION 44. Section 415A-5, Hawaii Revised Statutes, is amended to read
as follows:

“‘§415A-5 General powers. A professional corporation shall have the pow-
ers enumerated in [the Hawaii Business-Cerperation-Aet;] chapter [415;] 414, except
that a professional corporation may be a promoter, general partner, member, asso-
ciate, or manager only of a partnership, joint venture, trust, or other enterprise
engaged only in rendering professional services or carrying on business permitted by
the corporation’s articles of incorporation.”’

SECTION 435. Section 415A-8.5, Hawaii Revised Statutes, is amended by
amending subsection (b) to read as follows:

*‘(b) In addition to any other remedy or sanction allowed by law, the order of
abatement may:

(1) Allow the entity to retain its registered name, but:
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(A) Require the entity to register a new trade name with the director;
and
(B) Require the entity to conduct business in this State under this new
trade name; or
(2) (A) Require the entity to change its registered name;
(B) Require the entity to register the new name with the director; and
(C) Require the entity to conduct business in this State under its new
name.
If an entity fails to comply with the order of abatement within sixty days, the director
may involuntarily dissolve or terminate the entity, or cancel or revoke the entity’s
registration or certificate of authority, after the time to appeal has lapsed and no
appeal has been timely filed. The director shall mail notice of the dissolution,
termination, or cancellation to the entity at its last known mailing address. The entity
shall wind up its affairs in accordance with chapter [415;] 414, 414D 415A, [41585]
425, 425D, or 428, as applicable.”

SECTION 46. Section 415A-14.6, Hawaii Revised Statutes, is amended by
amending subsections (b) and (c) to read as follows:

*“(b) The articles of incorporation may set forth any of the matters specified
in section [415-54(e)] 414-32(b).

(c) The articles of incorporation need not set forth any of the corporate
powers enumerated in this chapter or chapter [415:] 414.”

SECTION 47. Section 415A-14.7, Hawaii Revised Statutes, is amended to
read as follows:

“‘[F18415A-14.74] Filing of documents, effective date. The filing of docu-
ments required by this chapter to be delivered to the director for filing, and the
effectiveness thereof, shall be governed by [seetion415-55:] sections 414-11(d), (e),
(), (), and (i), 414-14, and 414-16.”’

SECTION 48. Section 415A-14.8, Hawaii Revised Statutes, is amended to
read as follows:

¢¢8415A-14.8 Organization of corporation. After incorporation, the initial
director or directors, as the case may be, shall complete the organization of the
corporation as provided in section [435-57] 414-35.”

SECTION 49. Section 415A-16.5, Hawaii Revised Statutes, is amended by

amending subsection (a) to read as follows:

‘‘(a) A professional corporation may adopt a plan of conversion and convert

to any other entity if:

(1) The board of directors and shareholders of the professional corporation
approve a plan of conversion in the manner prescribed by section [4+5-
73] 414-313 and the conversion is treated as a merger to which the
converting entity is a party and not the surviving entity;

(2) The conversion is permitted by and complies with the laws of the state
or country in which the converted entity is to be incorporated, formed,
or organized; and the incorporation, formation, or organization of the
converted entity complies with such laws;

(3) At the time the conversion becomes effective, each shareholder of the
converting entity, unless otherwise agreed to by that shareholder, owns
an equity interest or other ownership interest in, and is a shareholder,
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partner, member, owner, or other security holder of, the converted
entity;

(4) The shareholders of the professional corporation, as a result of the
conversion, shall not become personally liable without the share-
holders’ consent, for the liabilities or obligations of the converted
entity; and

(5) The converted entity is mcorporated formed or organized as part of or
pursuant to the plan of conversion.’

SECTION 50. Section 415A-17, Hawaii Revised Statutes, is amended to
read as follows:

‘‘§415A-17 Termination of professwnal activities. If a professional corpo-
ration shall cease to render profess1onal services, it shall amend its articles of
1nc0rporat1on to delete from its stated purposes the renderrng of professronal
services and to conform to the requirements of [

Aet;] chapter [435:] 414. After the amended articles of 1ncorporat10n have been
delivered to the director for filing, the corporation then may continue in existence as

a corporation under [%be—Hawaﬂ—Busmess—Gefperaﬁeﬁ-Aet—] chapter [4145;] 414, and

shall no longer be subject to this chapter.”’

SECTION 51. Section 415A-18, Hawaii Revised Statutes, is amended by
amendrng subsections (a) and (b) to read as follows:

“‘(a) Whenever it is established that a professional corporation has failed to
comply with any provision of this chapter, the director may declare the corporation
dissolved.

Before the director may declare a corporation dissolved, the director shall
give notice of the ground or grounds for dissolution as provided in section [415-94]
414-401 by mailing the notice to the professional corporation at its last known
address appearing in the records of the director, and may give public notice of the
intention to dissolve the corporation.

(b) Parties of interest may petition a court of competent jurisdiction to
appoint a trustee to settle the affairs of any professional corporation so dissolved. If a
trustee is appornted the trustee shall pay to the State out of any funds that may come
into the trustee’s hands as trustee, a sum equal to any penalty imposed under section
[435-135:] 414-473. If a trustee is not appointed by a court of competent jurisdiction,
the last directors of the dissolved corporation shall be and act as trustees for the
creditors and shareholders of the dissolved professional corporation with full powers
to settle its affairs.”’

SECTION 52. Sectlon 415A-27, Hawaii Revised Statutes, is amended to
read as follows:

*‘§415A-27 Application of business corporation act. The provisions of
[the-Hawaii-Business-Corperation—-Aet;] chapter [435;] 414, shall apply to profes-
sional corporations, except to the extent that the provisions are inconsistent with this
chapter.”’

SECTION 53. Section 419-2, Hawaii Revised Statutes, is amended to read as
follows:

“§419-2 Articles of incorporation; contents. (a) Articles of incorporation
under this chapter shall be delivered to the director for filing, certified and executed
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by the bishop, chief priest, presiding elder, or other presiding officer forming the
corporation sole and shall set forth:

(1) The name of the corporation;

(2) The name and address of the officer forming the corporation, the office
which the officer holds in the church, and that the officer is duly
authorized by the rules, regulations, or discipline of the church to take
the action;

(3) The boundaries of the district subject to the ecclesiastical jurisdiction of
the officer forming the corporation sole, in accordance with the rules,
regulations, or discipline of the church;

(4) The place of the principal office of the corporation sole, which shall be
in the State;

(5) The term for which the corporation sole is organized, which may be
perpetual;

(6) The manner in which any vacancy occurring in the office of the bishop,
chief priest, presiding elder, or other presiding officer forming the
corporation sole is required to be filled by the rules, regulations, or
constitution of the church;

(7) Additional powers to be set forth in its articles, in accordance with
section [415B-5;] 414D-52;

(8) Any lawful provision for the regulation of the affairs of the corporation
sole, including restrictions upon the power to amend all or any part of
the articles; and

(9) That the corporation is not organized for profit.

(b) If any articles of incorporation presented to the director under this chapter
are not in conformity with the requirements of this section the director shall return
the same to the incorporator specifying wherein the same fails to conform with this
section and the incorporator may amend the articles and present them so amended. If
the articles of incorporation are in conformity with law, the director shall file the
articles of incorporation.”

SECTION 54. Section 419-3, Hawaii Revised Statutes, is amended to read as
follows:

¢§419-3 Powers of corporation sole. (a) Every corporation sole formed
under this chapter shall have the powers set forth in section [415B-5:] 414D-52.

(b) Every such corporation shall have continuity of existence, notwithstand-
ing vacancies in the incumbency thereof, and during the period of any vacancy, shall
have the same capacity and right to receive and take any gift, bequest, devise, or
conveyance of property, either as grantee for its own use, or as a trustee (where the
trusteeship is within its corporate purposes and subject to removal from such
trusteeship as provided by law), and to be or be made the beneficiary of a trust, as
though there were no vacancies.

(c) No agency created by a corporation sole by a written instrument which, in
express terms, provides that the agency thereby created shall not be terminated by a
vacancy in the incumbency of the corporation, shall be terminated or affected by the
death of the incumbent of the corporation or by a vacancy in the incumbency thereof,
however caused.”’

SECTION 55. Section 419-8, Hawaii Revised Statutes, is amended to read as
follows:

¢¢§419-8 Dissolution. A corporation formed under this chapter may be
dissolved, voluntarily or involuntarily, in the manner provided in [part-V-ef-chapter
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pter 414D; provided that;

(1) In lieu of the certificate and vote therein required for a voluntary
dissolution, the incumbent of the corporation sole shall execute, sub-
scribe, and verify a declaration of dissolution which shall set forth the
name of the corporation, the reason for its dissolution or winding up,
and that the dissolution has been duly authorized by the church, to
administer the affairs, property, and temporalities of which the corpora-
tion was organized, and the director of commerce and consumer affairs
shall be satisfied that the dissolution has been duly authorized[-];

(2) In lieu of the certificate of an officer, director, or manager of the -
corporation, therein required for the involuntary dissolution of a corpo-
ration which has ceased to have any assets and has failed to function,
the certificate may be made by any authorized officer of the church, to
administer the affairs, property, and temporalities of which the corpora-
tion was organized[:];

(3) In lieu of the directors or managers of the corporation the incumbent
shall be a trustee to wind up the corporation, unless some other person
or persons are appointed as therein provided[:];

(4) The church, to administer the affairs, property, and temporalities of
which the corporation was organized, shall stand in the place and stead
of the stockholders, and may be represented in court by any authorized
officer thereof or trustee acting in its behalf; the remaining assets shall
be distributed to such church or to a trustee or trustees in its behalf, or in
such other manner as may be decreed by the circuit court of the judicial
circuit in which the dissolved corporation had its principal office at the
date of dissolution; and the trustee or trustees in dissolution, the
director, the attorney general, or any person connected with the church,
may file a petition for the determination of the manner of distribution of
the remaining assets, or for the appointment of a trustee or trustees to
act in behalf of the church[:]; and

(5) Inlieu of the officers of the corporation the incumbent shall represent
the corporation with respect to the required tax clearance.”’

ave] part XIIT of

Zl
cha

SECTION 56. Section 421-5, Hawaii Revised Statutes, is amended to read as
follows:

‘§421-5 Name. Section [415B-7] 414D-61 shall apply to associations
formed under this chapter and no domestic corporation not organized under this
chapter shall use the word ‘‘cooperative’” as a part of its name.”’

SECTION 57. Section 421-6, Hawaii Revised Statutes, is amended by
amending subsection (e) to read as follows:

“‘(e) An association organized under this chapter shall be subject to chapter
[415] 414 relating to the payment of fees by corporations to the director.”’

SECTION 58. Section 421-21, Hawaii Revised Statutes, is amended to read
as follows:

¢‘§421-21 Voluntary dissolution. Chapter [415;] 414, relating to the volun-
tary dissolution of [steek] profit corporations, and chapter [415B;] 414D, relating to
the voluntary dissolution of [nensteek] nonprofit corporations, shall apply, as the
case may be, to associations formed under this chapter except that the dissolution
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shall be approved at a meeting duly called and held for the purpose by not less than
two-thirds of the voting power voting thereon.”’

SECTION 59. Section 421H-1, Hawaii Revised Statutes, is amended by
amending the definition of ‘‘limited-equity housing cooperative’” to read as follows:

**“Limited-equity housing cooperative’’ means a stock cooperative corpora-
tion which is organized as a nonprofit corporation under chapter [415B] 414D for
the purpose of holding title to, either in fee simple or for a term of years, improved
real property, if all or substantially all of the shareholders of such corporation
receive a right of exclusive occupancy in a portion of the real property, title to which
is held by the corporation, which right of occupancy is transferable only concur-
rently with the transfer of the share or shares of stock in the corporation held by the
person having such right of occupancy; provided the corporation also:

(1) Is organized so that the consideration paid for an individual member-
ship share by the first occupant following construction or acquisition by
the corporation, including the principal amount of obligation incurred
to finance the membership share, does not exceed seven per cent of the
respective dwelling unit’s development cost, acquisition cost, or of the
fair market value appraisal by the permanent lender, whichever is
greater; and

(2) Holds title to real property as the beneficiary of a trust providing for
distribution for public or charitable purposes upon termination of the
trust; or

(3) Holds title to real property subject to conditions which will result in
reversion to a public or charitable entity for affordable housing upon
dissolution of the corporation; or

(4) Holds a leasehold interest conditioned on the corporation’s continued
qualification under this chapter and providing for reversion to a public
entity or charitable corporation for affordable housing.”

SECTION 60. Section 4211-11, Hawaii Revised Statutes, is amended to read
as follows:

““[[1§4211-11[}] Application of Hawaii business corporation act. The
provisions of the Hawaii Business Corporation Act, chapter [415;] 414, shall apply
to cooperative housing corporations, except to the extent that the provisions of
chapter [415] 414 are inconsistent with this chapter.”

SECTION 61. Section 423-1, Hawaii Revised Statutes, is amended to read as

follows: '

€¢8423-1 Dental service corporation, formation. A nonprofit dental service
corporation may be formed for the purposes of contracting with individuals and
corporations, both public and private, for defraying or assuming the costs of services
of dentists and dental surgeons, and the contracting on behalf of dentists and dental
surgeons to furnish such services. The director of commerce and consumer affairs
shall grant to applicants who file articles of incorporation in conformity with section
[435B-34] 414D-32 a charter of incorporation for the establishment and conduct of a
dental service corporation; provided that the corporation may not engage directly or
indirectly in the performance of the corporate purposes or objects unless all of the
following requirements are met:

(1) [Bifty] At least fifty licensed dentists and dental surgeons in this State

have become members of the corporation;
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(2) Membership in the corporation and an opportunity to render profes-
sional services upon a uniform basis are available to all licensed
dentists and dental surgeons in this State;

(3) Voting by proxy and cumulative voting are prohibited; and

(4) [Certifieate] A certificate of compliance with the requirements of
paragraphs (1), (2), and (3) has been issued to the corporation by the
board of dental examiners.

Any charter granted or corporation created under authority of this section

shall be subject to all general laws enacted in regard to nonprofit corporations.’’

SECTION 62. Section 424-1, Hawaii Revised Statutes, is amended to read as
follows:

¢‘§424-1 General provisions. A nonprofit optometric service corporation
may be formed for the purposes of contracting with individuals and corporations,
both public and private, for defraying or assuming the costs of services of optome-
trists, and the contracting on behalf of optometrists to furnish such services. The
director of commerce and consumer affairs shall grant to applicants who file articles
of incorporation in conformity with section [4+5B-34] 414D-32 a charter of incorpo-
ration for the establishment and conduct of an optometric service corporation;
provided that the corporation may not engage directly or indirectly in the perform-
ance of the corporate purposes or objects unless all of the following requirements are
met:

(1) At least twenty-five per cent of all licensed optometrists in this State
have become members of the corporation;

(2) Membership in the corporation and an opportunity to render profes-
sional services upon a uniform basis are available to all licensed
optometrists in this State;

(3) Voting by proxy and cumulative voting are prohibited; and

(4) [Certificate] A certificate of compliance with the requirements of
paragraphs (1), (2), and (3) has been issued to the corporation by the
board of examiners in optometry.

Any charter granted or corporation created under authority of this section

shall be subject to all general laws enacted in regard to nonprofit corporations.”’

SECTION 63. Section 425-196, Hawaii Revised Statutes, is amended by
amending subsection (b) to read as follows:
*‘(b) In addition to any other remedy or sanction allowed by law, the order of
abatement may:
(1) Allow the entity to retain its registered name, but:
(A) Require the entity to register a new trade name with the director;
and
(B) Require the entity to conduct business in this State under this new
trade name; or
(2) (A) Require the entity to change its registered name;
(B) Require the entity to register the new name with the director; and
(C) Require the entity to conduct business in this State under its new
name.
If an entity fails to comply with the order of abatement within sixty days, the director
may involuntarily dissolve or terminate the entity, or cancel or revoke the entity’s
registration or certificate of authority, after the time to appeal has lapsed and no
appeal has been timely filed. The director shall mail notice of the dissolution,
termination, or cancellation to the entity at its last known mailing address. The entity
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shall wind up its affairs in accordance with chapter [415;] 414, 414D 415A, [4158B]
425, 425D, or 428, as applicable.”’ :

SECTION 64. Section 425D-102.5, Hawaii Revised Statutes, is amended by
amending subsection (b) to read as follows:
_ “(b) In addition to any other remedy or sanction allowed by law, the order of
abatement may:
(1) Allow the entity to retain its registered name, but:
- (A) Require the entity to register a new trade name with the director;
and
(B) Require the entity to conduct business in this State under this new
trade name; or
(2) (A) Require the entity to change its registered name;
(B) Require the entity to register the new name with the director; and
(C) Require the entity to conduct business in this State under its new
name.
If an entity fails to comply with the order of abatement within sixty days, the director
may involuntarily dissolve or terminate the entity, or cancel or revoke the entity’s
registration or certificate of authority, after the time to appeal has lapsed and no
appeal has been timely [f]filed[}]. The director shall mail notice of the dissolution,
termination, or cancellation to the entity at its last [flknown[}] mailing address. The
entity shall wind up its affairs in accordance with chapter [415;] 414, 414D, 415A,
[415B;] 425, 425D, or 428, as applicable.”

SECTION 65. Section 428-105.5, Hawaii Revised Statutes, is amended by
amending subsection (b) to read as follows:
i ““(b) In addition to any other remedy or sanction allowed by law, the order of
 'abatement may:
: (1) Allow the entity to retain its registered name, but:
(A) Require the entity to register a new trade name with the director;
and
(B) Require the entity to conduct business in this State under this new
trade name; or
(2) (A) Require the entity to change its registered name;
(B) Require the entity to register the new name with the director; and
(C) Require the entity to conduct business in this State under its new
name.
If an entity fails to comply with the order of abatement within sixty days, the director
may involuntarily dissolve or terminate the entity, or cancel or revoke the entity’s
registration or certificate of authority, after the time to appeal has lapsed and no
appeal has been timely filed. The director shall mail notice of the dissolution,
termination, or cancellation to the entity at its last known mailing address. The entity
shall wind up its affairs in accordance with chapter [415;] 414, 414D 415A, [435B5]
425, 425D, or 428, as applicable.”

SECTION 66. Section 428-901, Hawaii Revised Statutes, is amended by
amending the definition of ‘‘corporation’’ to read as follows:

“““‘Corporation’’ means a corporation under the Hawaii Business Corpora-
tion Act, chapter [415;] 414, a predecessor law, or comparable law of another
jurisdiction.”’

SECTION 67. Section 428-907, Hawaii Revised Statutes, is amended to read
as follows:
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“‘[F18428-907[1] Dissenters’ rights. The shareholders of a domestic corpora-
tion that is a party to a merger authorized by section 428-904 have the rights of
dissenting shareholders in the manner provided in [section415-8%] part XIV of
chapter 414.”

SECTION 68. Section 431:4-104, Hawaii Revised Statutes, is amended by

amending subsection (d) to read as follows:

“‘(d) The articles of incorporation shall state in addition to the requirements

set forth in section [415-54:] 414-32:

(1) The name of the insurer, which shall include the word ‘‘Insurance’’
and, as the last word thereof, one of the words *“‘Corporation’’, ‘‘Incor-
porated”’, or ‘‘Limited’’, or one of the abbreviations ‘‘Corp.”’, ““Inc.”,
or “‘Ltd.”’. In the case of the reciprocal insurer, the name shall include
the word ‘‘Reciprocal”’, ‘‘Interinsurer’’, ““Interinsurance’’, “‘Ex-
change’’, ‘“‘Underwriters’’, or ““Underwriting’’;

(2) (A) Whether it is a stock or mutual insurer; and
(B) The classes of insurance it will issue, according to the designa-

tions made in this article.

(3) The place of its principal office, which shall be established and main-
tained in this State.

(4) (A) Ifastock insurer, the amount of its capital, the aggregate number
of shares, and the par value of each share, which par value shall
not be less than $2, and if the privilege of subsequent extension of
the authorized capital stock is sought, then the limit of such
extension shall be stated;

(B) If a mutual insurer, the maximum contingent liability of its
policyholders for the payment of its expenses and losses occur-
ring under its policies.

(5) The names and addresses, both business and residence, of the officers .
of the insurer for the initial term. '

(6)  Other provisions, not inconsistent with law, as may be deemed proper
by the incorporators.”’ '

SECTION 69. Section 431:4-202, Hawaii Revised Statutes, is amended by
amending subsection (a) to read as follows:

““(a) A domestic stock insurer may increase its capital stock by complying
with section [435-58] 414-281 and section 431:4-120. The increase in capital shall
be effective upon the payment of the increased capital in full in cash.”

SECTION 70. Section 431:14A-103, Hawaii Revised Statutes, is amended
by amending subsection (a) to read as follows:

*“(a) The Hawaii employers’ mutual insurance company is established as an
independent corporation to provide workers’ compensation insurance and related
services to Hawaii employers. The company may be reorganized as a nonprofit
corporation under chapter [415B-] 414D.”

SECTION 71. Section 431:19-101, Hawaii Revised Statutes, is amended by
amending the definition of ‘‘pure nonprofit captive insurance company’’ to read as
follows:

““““Pure nonprofit captive insurance company’’ means a pure captive insur-
ance company formed without capital stock as a nonprofit corporation under chapter
[435B5] 414D, whose voting of membership interest is held by a parent organization
formed under a nonprofit law or by such nonprofit parent and its affiliated compa-
nies.”’
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SECTION 72. Section 431:19-102.4, Hawaii Revised Statutes, is amended
by amending subsection (d) to read as follows:

“(d) Upon any transfer authorized pursuant to this section, the captive
insurance company shall cease to be domiciled in this State, and its corporate or
other legal existence in this State shall cease upon the issuance of a certificate of
discontinuance by the department of commerce and consumer affairs; provided that
at the time of issuance of the certificate of discontinuance, the captive insurance
company shall pay a certificate fee in accordance with chapter [415:] 414.”

SECTION 73. Section 431:19-106.5, Hawaii Revised Statutes, is amended:

(1) By amending subsection (c) to read as follows:

“‘(c) After approval of the plan of conversion or merger by the commis-
sioner, the converting or merging insurer shall file with the director of commerce
. and consumer affairs, appropriate articles of amendment or articles of merger, as the
case may be; provided that in the case of the conversion of a reciprocal insurer to a
stock or mutual insurer, the existing reciprocal insurer shall file articles of incorpora-
tion in order to commence the corporate existence of the company in the form of a
stock or mutual insurer. Documents filed with the director of commerce and
consumer affairs pursuant to this subsection shall comply with all applicable require-
ments for such documents as may be contained in this article and chapter [4+5] 414
or [415B-] 414D.”

(2) By amending subsection (g) to read as follows:

““(g) An alien or foreign insurer may be a party to a merger under this section
provided that the surviving company shall otherwise qualify and be approved by the
commissioner as a captive insurance company under this article. For purposes of
chapters [415] 414 and [435B5] 414D, an alien stock or mutual insurer subject to this
section shall be considered a foreign corporation.”

SECTION 74. Section 432C-1, Hawaii Revised Statutes, is amended by
amending the definition of ‘‘for-profit entity’’ to read as follows:

“““‘For-profit entity’” means a corporation organized under chapter [4155]
414, including a stock insurance company.’’

SECTION 75. Section 441-24, Hawaii Revised Statutes, is amended to read
as follows: .

$$3441-24 Inspection of cemetery or pre-need funeral authority books;
annual exhibits. The books, records, and papers of every cemetery authority
whether or not a corporation, which operates or claims to operate a perpetual care
cemetery, and of every pre-need funeral authority shall be subject to examination by
the director to the same extent and in the same manner as may be from time to time
provided for corporations in section [4+5-125;] 414-472 and every cemetery author-
ity operating a perpetual care cemetery, and every pre-need funeral authority shall
submit such information as may be required by the director in order to furnish
information as to whether or not the cemetery or pre-need funeral authority has
complied with this chapter.”

SECTION 76. Section 482-3, Hawaii Revised Statutes, is amended by
amending subsection (a) to read as follows:

“‘(a) Upon receiving the application accompanied by the fee, the director of
commerce and consumer affairs shall cause the print, label, trademark, service mark,
or trade name to be recorded and shall issue to the applicant a certificate of
registration under the seal of the director; and the certificate of registration shall be
constructive notice to all persons of the applicant’s claim of the use of the print,

146



ACT 40

label, trademark, service mark, or trade name throughout the State, for the term of
one year from the date thereof; provided that the director shall not register any print,
label, trademark, service mark, or trade name which is substantially identical with
any registered print, label, trademark, service mark, or trade name or with the name
of any corporation or partnership registered in accordance with chapters [415;] 414,
414D, 415A, [415B;] 425, and 425D; provided further that the print, label, trade-
mark, service mark, or trade name is continued in actual use by the applicant in the
State or elsewhere in the United States or is registered in the name of the applicant in
the patent and trademark office of the United States. The acceptance of an applica-
tion and issuance of a certificate of registration by the director shall not abrogate or
limit any common law or other right of any person to any corporation or partnership
name, trade name, or trademark.”’

SECTION 77. Section 485-5, Hawaii Revised Statutes, is amended to read as
follows: .

¢§485-5 Exempted securities; local development company. Securities
issued by a local development company organized within the State for profit under
chapter [435] 414 and approved by the Small Business Administration as qualifying
for loans under section 502 of the Small Business Investment Act of 1958, as
amended, are exempted from this chapter, except such provisions relating to the
prospectus, upon the approval of the commissioner of securities. The commissioner
shall grant approval for the exemption upon finding that the proposed plan of
business of the applicant and the proposed issuance of securities are fair, just, and
equitable, that the applicant intends to transact its business fairly and honestly, and
that the securities that the applicant proposes to issue and the method to be used by
the applicant in issuing or disposing of such securities are not such as, in the opinion
of the commissioner, will work a fraud upon the purchaser thereof.”’

SECTION 78. Act 15, Session Laws of Hawaii, 2001, is amended by
amending section 5 to amend subsection (a) of section 482-3, Hawaii Revised
Statutes, to read as follows:

“(a) Upon receiving the application accompanied by the fee, the director
shall cause the print, label, or trade name to be recorded and shall issue to the
applicant a certificate of registration under the seal of the director; and the certificate
of registration shall be constructive notice to all persons of the applicant’s claim of
the use of the print, label, or trade name throughout the State, for the term of one year
from the date thereof; provided that the director shall not register any print, label, or
trade name which is substantially identical with any registered print, label, or trade
name or with the name of any corporation, partnership, or limited liability company
registered in accordance with chapters 414, 414D, 415A, [415B;] 425, 425D, and
428; provided further that the print, label, or trade name is continued in actual use by
the applicant in the State or elsewhere in the United States, or is registered in the
name of the applicant in the patent and trademark office of the United States. The
acceptance of an application and issuance of a certificate of registration by the
director shall not abrogate or limit any common law or other right of any person to
any corporation, partnership, or limited liability company name or trade name.”’

SECTION 79. Statutory material to be repealed is bracketed and stricken.
New statutory material is underscored.
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SECTION 80. This Act shall take effect on July 1, 2002; provided that
section 78 of this Act shall take effect on July 1, 2003.

(Approved April 23, 2002.)

ACT 41 S.B. NO. 2730

A Bill for an Act Relating to Mergers.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Chapter 414, Hawaii Revised Statutes, is amended by adding to
part XII two new sections to be appropriately designated and to read as follows:

¢¢§414-A Definitions. As used in this part:

““Merger’’ means the procedure authorized by this part in which one domes-
tic or foreign entity combines with one or more domestic or foreign entities resulting
in either one surviving entity or one new entity.

““Organizing articles’” means:

(1) For a corporation or nonprofit corporation, the articles of incorporation;

(2) For a general partnership, limited liability partnership, or limited part-

nership, the registration statement; and

(3) For a limited liability company, the articles of organization.

““Other business entity’’ means a nonprofit corporation, limited liability
company, general partnership, limited partnership, or limited liability partnership.

§414-B Foreign mergers. Filings for mergers between foreign entities
registered in this State shall be subject to section 414-315(d). Section 414-315(d)
shall not apply to mergers between foreign entities that occurred during the period
July 1, 2001, to June 30, 2003.”

SECTION 2. Chapter 414D, Hawaii Revised Statutes, is amended by adding
to part X a new section to be appropriately designated and to read as follows:

¢“§414D-A Foreign mergers. Filings for mergers between foreign entities
registered in this State shall be subject to section 414D-203(d). Section 414D-203(d)
shall not apply to mergers between foreign entities that occurred during the period
July 1, 2001, to June 30, 2003.”

SECTION 3. Chapter 425, Hawaii Revised Statutes, is amended by adding a
new part to be appropriately designated and to read as follows:

“PART A. MERGERS

§425-A Definitions. As used in this part:

““Merger’’ means the procedure authorized by this part in which one domes-
tic or foreign entity combines with one or more domestic or foreign entities resulting
in either one surviving entity or one new entity.

““‘Organizing articles’” means:

(1) For a corporation or nonprofit corporation, the articles of incorporation;

(2) For a general partnership, limited liability partnership, or limited part-

nership, the registration statement; and

(3) For a limited liability company, the articles of organization.
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*‘Other business entity’* means a corporation, a limited liability company, or
a limited partnership.

§425-B Foreign mergers. Filings for mergers between foreign entities
registered in this State shall be subject to section 425-D(d). Section 425-D(d) shall
not apply to mergers between foreign entities that occurred during the period July 1,
2001, to June 30, 2003.

§425-C Merger of general partnerships and limited liability partner-
ships. (a) Pursuant to a plan of merger, a domestic general partnership, foreign
general partnership, domestic limited liability partnership, or foreign limited liability
partnership may merge with one or more domestic professional corporations or with
one or more general partnerships, limited liability partnerships, or other business
entities formed or organized under the laws of this State, any state or territory of the
United States, any foreign jurisdiction, or any combination thereof, with one of the
domestic professional corporations, domestic or foreign general partnerships or
limited liability partnerships, or other business entities whether domestic or foreign,
being the surviving entity, as provided in the plan; provided that the merger is
permitted by the law of the state or country under whose law each foreign entity that
is a party to the merger is organized.

(b) The plan of merger shall set forth:

(1) The name and jurisdiction of formation or organization of each entity

that is a party to the merger;

(2) The name of the surviving entity with or into which the other entity or
entities will merge;

(3) The terms and conditions of the merger;

(4) The manner and basis for converting the interests of each party to the
merger into interests or obligations of the surviving entity, or into
money or other property in whole or in part;

(5) The street address of the surviving entity’s principal place of business,
or if no street address is available, the rural post office number or post
office box designated or made available by the United States Postal
Service; and

(6) Amendments, if any, to the organizing articles of the surviving entity
or, if no such amendments are desired, a statement that the organizing
articles of the surviving entity shall not be amended pursuant to the
merger.

(c) A plan of merger may:

(1) Amend the partnership agreement of a general partnership or limited
liability partnership; or

(2) Adopt a new partnership agreement, for a general partnership or limited
liability partnership if it is the surviving entity in the merger.

Any amendment to a partnership agreement or adoption of a new partnership
agreement made pursuant this subsection shall be effective upon the effective date of
the merger. This subsection shall not limit the accomplishment of a merger or of any
of the matters referred to in this subsection by any other means provided for in a
general partnership’s or limited liability partnership’s partnership agreement or
other agreement, or as otherwise permitted by law; provided that the partnership
agreement of any constituent partnership or limited liability partnership to the
merger (including a partnership or a limited liability partnership formed for the
purpose of consummating a merger) shall be the partnership agreement of the
surviving general partnership or limited liability partnership.

(d) A plan of merger may set forth other provisions relating to the merger.

(e) A plan of merger shall be approved:
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(1) In the case of a domestic general partnership or limited liability
partnership that is a party to the merger, unless otherwise provided by
the partnership agreement, by the vote of all partners; and

(2) In the case of a foreign general partnership or foreign limited liability
partnership that is a party to the merger, by the vote required for
approval of a merger by the laws of the state or foreign jurisdiction in
which the foreign general partnership or foreign limited liability part-
nership is organized.

(f) If a foreign general partnership or foreign limited liability partnership is
the surviving entity of a merger, it shall not do business in this State until an
application for a certificate of authority is filed with the director if the foreign
general partnership or foreign limited liability partnership is not already authorized
to do business in the State.

(g) The surviving entity shall furnish a copy of the plan of merger, on request
and without cost, to any member, shareholder, or partner of any entity that is a party
to the merger.

(h) A plan of merger may provide that at any time prior to the time that the
plan becomes effective, the plan may be terminated by the partners of any partner-
ship or limited liability partnership notwithstanding approval by all or any of the
constituent parties. If the plan of merger is terminated after the filing of the articles
but before the plan has become effective, a certificate of termination shall be filed
with the director. A plan of merger may allow the partners of the constituent
partnerships to amend the plan at any time prior to the time that the plan becomes
effective; provided that an amendment made subsequent to the adoption of the plan
by the partners of any constituent partnership shall not:

(1) Alter or change the amount or kind of shares, securities, cash, property,
or rights to be received in exchange for or on conversion of all or any of
the interests of the constituent partnership; or

(2) Alter or change any term of the organizing articles of the surviving
entity to be effected by the merger.

If the plan of merger is amended after the articles are filed with the director
but before the plan has become effective, a certificate of amendment shall be filed
with the director.

(1) A merger takes effect on the filing date of the articles of merger, or on the
date subsequent to the filing as set forth in the articles of merger; provided that the
effective date shall not be more than thirty days from the filing date.

§425-D Articles of merger. (a) After approval of the plan of merger, unless
the merger is terminated, articles of merger shall be signed on behalf of each general
partnership or limited liability partnership, and each entity that is a party to the
merger and delivered to the director for filing. The articles shall set forth:

(1) The name and jurisdiction of formation or organization of each entity
that is a party to the merger, and the name, address, and jurisdiction of
organization of the entity with or into which they propose to merge,
which is hereinafter designated as the surviving entity;

(2) A statement that the plan of merger was approved by each entity that is
a party to the merger;

(3) A statement indicating any changes in the organizing articles of the
surviving entity to be given effect by the merger; provided that if no
changes are made, a statement that the organizing articles of the
surviving entity shall not be amended pursuant to the merger;

(4) The future effective date (which shall be a date certain) of the merger if
it is not to be effective upon the filing of the articles of merger;
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provided that the effective date shall not be more than thirty days from

the filing date; and

(5) A statement that includes:

(A) An agreement that the surviving entity may be served with
process in this State in any action or proceeding for the enforce-
ment of any liability or obligation of any entity previously subject
to suit in this State which is to merge;

(B) Anirrevocable appointment of a resident of this State as its agent
to accept service of process in any such proceeding, that includes
the resident’s street address in this State; and

(C©)  An agreement for the enforcement, as provided in this chapter, of
the right of any dissenting member, shareholder, or partner to
receive payment for their interest against the surviving entity.

(b) If the articles of merger provide for a future effective date, and:

(1) The plan of merger is amended to change the future effective date;

(2) The plan of merger permits the amendment of the articles of merger to
change the future effective date without an amendment to the plan of
merger; or

(3) The plan of merger is amended to change any other matter contained in
the articles of merger so as to make the articles of merger inaccurate in
any material respect, prior to the future effective date;

then the articles of merger shall be amended by filing with the director a certificate
of amendment that identifies the articles of merger and sets forth the amendment to
the articles of merger.

If the articles of merger provide for a future effective date and if the plan of
merger is terminated prior to the future effective date, the articles of merger shall be
terminated by filing with the director a certificate of termination that identifies the
articles of merger and states that the plan of merger has been terminated.

(c) Articles of merger shall operate as an amendment to the general partner-
ship’s or limited liability partnership’s organizing articles.

(d) Articles of merger shall act as a statement of dissolution or as an
application for withdrawal for the respective domestic or foreign general partnership
or domestic or foreign limited liability partnership that is not the surviving entity in
the merger; provided that:

(1) If the surviving entity is a foreign entity registered in this State, it shall
file with the director a certificate evidencing the merger duly authen-
ticated by the proper officer of the state or country under the laws of
which the entity was organized no later than sixty days after the merger
is effective; or

(2} If a nonsurviving entity is registered in this State and the surviving
entity is not registered in this State, a nonsurviving entity shall file with
the director an application for withdrawal no later than sixty days after
the merger is effective.

§425-E Effect of merger. (a) When a merger takes effect:

(1) The separate existence of each entity that is a party to the merger, other
than the surviving entity, terminates;

(2) All property owned by each of the entities that are parties to the merger
vests in the surviving entity;

(3) All debts, liabilities, and other obligations of each entity that is a party
to the merger become the obligations of the surviving entity;

(4) An action or proceeding pending by or against an entity that is party to
a merger may be continued as if the merger had not occurred or the
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surviving entity may be substituted as a party to the action or proceed-
ing; and

(5) Except as prohibited by other law, all rights, privileges, immunities,

powers, and purposes of every entity that is a party to a merger become
vested in the surviving entity.

(b) If a surviving entity fails to appoint or maintain an agent designated for
service of process in this State or the agent for service of process cannot with
reasonable diligence be found at the designated office, service of process may be
made upon the surviving entity by sending a copy of the process by registered or
certified mail, return receipt requested, to the surviving entity at the address set forth
in the articles of merger. Service is effected under this subsection at the earliest of:

(1) The date the surviving entity receives the process, notice, or demand;

(2) The date shown on the return receipt, if signed on behalf of the

surviving entity; or

(3) Five days after its deposit in the mail, if mailed postpaid and correctly

addressed.

-(¢c) A partner of a surviving partnership or limited liability partnership shall
be liable for all obligations of a party to the merger for which the partner was
personally liable prior to the merger.

(d) Unless otherwise agreed, a merger of a general partnership or limited
liability partnership that is not the surviving entity in the merger shall not require the
general partnership or limited liability partnership to wind up its business under this
chapter or pay its liabilities and distribute its assets pursuant to this chapter.

§425-F Dissenters’ rights. The shareholders of a domestic corporation that
is a party to a merger authorized by section 425-C shall have the rights of dissenting
shareholders in the manner provided in part XIV of chapter 414.”

SECTION 4. Chapter 425D, Hawaii Revised Statutes, is amended by adding
a new article to be appropriately designated and to read as follows:

“ARTICLE A. MERGERS

§425D-A Definitions. As used in this part:

‘“Merger’” means the procedure authorized by this part in which one domes-
tic or foreign entity combines with one or more domestic or foreign entities resulting
in either one surviving entity or one new entity.

*‘Organizing articles’’ means:

(1) For a corporation or nonprofit corporation, the articles of incorporation;

(2) For a general partnership, limited liability partnership, or limited part-

nership, the registration statement; and

(3) For a limited liability company, the articles of organization.

““Other business entity’’ means a corporation, limited liability company,
general partnership, or limited liability partnership.

§425D-B Foreign mergers. Filings for mergers between foreign entities
registered in this Stadte shall be subject to section 425D-D(d). Section 425D-D(d)
shall not apply to mergers between foreign entities that occurred during the period
July 1, 2001, to June 30, 2003.

§425D-C Merger. (a) Pursuant to a plan of merger, a domestic limited
partnership may merge with one or more domestic professional corporations or with
one or more-limited partnerships or other business entities formed or organized
under the laws of this State, any state or territory of the United States, any foreign
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jurisdiction, or any combination thereof, with one of the domestic professional
corporations, domestic or foreign limited partnerships, or other business entities
whether domestic or foreign, being the surviving entity, as provided in the plan;
provided that the merger is permitted by the law of the state or country under whose
law each foreign entity that is a party to the merger is organized.

(b) The plan of merger shall set forth:

(1) The name and jurisdiction of formation or organization of each entity
that is a party to the merger;

(2) The name of the surviving entity with or into which the other entity or
entities will merge;

(3) The terms and conditions of the merger;

(4) The manner and basis for converting the interests of each party to the
merger into interests or obligations of the surviving entity, or into
money or other property in whole or in part;

(5) The street address of the surviving entity’s principal place of business,
or if no street address is available, the rural post office number or post
office box designated or made available by the United States Postal
Service; and

(6) Amendments, if any, to the organizing articles of the surviving entity
or, if no amendments are desired, a statement that the organizing
articles of the surviving entity shall not be amended pursuant to the
merger.

(¢) A plan of merger may:

(1) Amend the partnership agreement of the limited partnership; or

(2) Adopt a new partnership agreement, for a limited partnership if it is the
surviving entity in the merger.

Any amendment to a partnership agreement or adoption of a new partnership
agreement made pursuant to this subsection shall be effective upon the effective date
of the merger. This subsection shall not limit the accomplishment of a merger or of
any of the matters referred to in this subsection by any other means provided for in a
limited partnership’s partnership agreement or other agreement, or as otherwise
permitted by law; provided that the partnership agreement of any constituent limited
partnership to the merger (including a limited partnership formed for the purpose of
consummating a merger) shall be the partnership agreement of the surviving limited
partnership. 7

(d) A plan of merger may set forth other provisions relating to the merger.

(e) A plan of merger shall be approved:

(1) In the case of a domestic limited partnership that is a party to the
merger, unless otherwise provided by the partnership agreement, by the
vote of all general partners and by the limited partners; provided that if
there is more than one class of limited partners, then by each class of
limited partners, in either case, by limited partners who own more than
fifty per cent of the then current percentage owned by all of the limited
partners or by the limited partners in each class as appropriate; and

(2) In the case of a foreign limited partnership that is a party to the merger,
by the vote required for approval of a merger by the laws of the state or
foreign jurisdiction in which the foreign limited partnership is orga-
nized.

() If a foreign limited partnership is the surviving entity of a merger, it shall
not do business in this State until an application for a certificate of authority is filed
with the director if the foreign limited partnership is not already authorized to do
business in the State.
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(g) The surviving entity shall furnish a copy of the plan of merger, on request
and without cost, to any member, shareholder, or partner of any entity that is a party
to the merger.

(h) A plan of merger may provide that at any time prior to the time that the
plan becomes effective, the plan may be terminated by the partners of any limited
partnership notwithstanding approval by all or any of the constituent parties. If the
plan of merger is terminated after the filing of the articles but before the plan has
become effective, a certificate of termination shall be filed with the director. A plan
of merger may allow the partners of the constituent partnerships to amend the plan at
any time prior to the time that the plan becomes effective; provided that an
amendment made subsequent to the adoption of the plan by the partners of any
constituent partnership shall not:

(1) ~ Alter or change the amount or kind of shares, securities, cash, property,
or rights to be received in exchange for or on conversion of all or any of
the interests of such the partnership; or

(2) Alter or change any term of the organizing articles of the surviving
entity to be effected by the merger.

If the plan of merger is amended after the articles are filed with the director
but before the plan has become effective, a certificate of amendment shall be filed
with the director.

(1) A merger takes effect upon the filing date of the articles of merger, or on
the date subsequent to the filing as set forth in the articles of merger; provided that
the effective date shall not be more than thirty days from the filing date.

§425D-D Articles of merger. (a) After approval of the plan of merger,
unless the merger is terminated, articles of merger shall be signed on behalf of each
limited partnership, and each entity that is a party to the merger and delivered to the
director for filing. The articles shall set forth:

(1) The name and jurisdiction of formation or organization of each entity
that is a party to the merger, and the name, address, and jurisdiction of
organization of the entity with or into which they propose to merge,
which is hereinafter designated as the surviving entity;

(2) A statement that the plan of merger was approved by each entity that is
a party to the merger;

(3) A statement indicating any changes in the organizing articles of the
surviving entity to be given effect by the merger; provided that if no
changes are made, a statement - that the organizing articles of the
surviving entity shall not be amended pursuant to the merger;

(4) The future effective date (which shall be a date certain) of the merger if
it is not to be effective upon the filing of the articles of merger;
provided that the effective date shall not be more than thirty days from
the filing date; and

(5) A statement that includes:

(A) An agreement that the surviving entity may be served with
process in this State in any action or proceeding for the enforce-
ment of any liability or obligation of any entity previously subject
to suit in this State which is to merge;

(B) An irrevocable appointment of a resident of this State as its agent
to accept service of process in any such proceeding, and includes
the resident’s street address in this State; and

(C) An agreement for the enforcement, as provided in this chapter, of
the right of any dissenting member, shareholder, or partner to
receive payment for their interest against the surviving entity.

(b) If the articles of merger provide for a future effective date, and:
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(1) The plan of merger is amended to change the future effective date;

(2) The plan of merger permits the amendment of the articles of merger to
change the future effective date without an amendment to the plan of
merger; or

(3) The plan of merger is amended to change any other matter contained in
the articles of merger so as to make the articles of merger inaccurate in
any material respect, prior to the future effective date;

then the articles of merger shall be amended by filing with the director a certificate
of amendment that identifies the articles of merger and sets forth the amendment to
the articles of merger.

If the articles of merger provide for a future effective date and if the plan of
merger is terminated prior to the future effective date, the articles of merger shall be
terminated by filing with the director a certificate of termination that identifies the
articles of merger and states that the plan of merger has been terminated.

(c) Articles of merger shall operate as an amendment to the limited partner-
ship’s organizing articles.

(d) Articles of merger shall act as a statement of dissolution or as an
application for withdrawal for the respective domestic or foreign limited partnership
that is not the surviving entity in the merger; provided that:

(1) If the surviving entity is a foreign entity registered in this State, it shall
file with the director a certificate evidencing the merger duly authen-
ticated by the proper officer of the state or country under the laws of
which the foreign entity was organized no later than sixty days after the
merger is effective; or

(2) If a nonsurviving entity is registered in this State and the surviving
entity is not registered in this State, a nonsurviving entity shall file with
the director an application for withdrawal no later than sixty days after
the merger is effective.

§425D-E Effect of merger. (a) When a merger takes effect:

(1) The separate existence of each entity that is a party to the merger, other

than the surviving entity, terminates;

(2) All property owned by each of the entities that are parties to the merger

vests in the surviving entity;

(3) - All debts, liabilities, and other obligations of each entity that is a party

to the merger become the obligations of the surviving entity;

(4)  An action or proceeding pending by or against an entity that is party to

a merger may be continued as if the merger had not occurred or the
surviving entity may be substituted as a party to the action or proceed-
ing; and

(5) Except as prohibited by other law, all rights, privileges, immunities,

powers, and purposes of every entity that is a party to a merger become
vested in the surviving entity.

(b) If a surviving entity fails to appoint or maintain an agent designated for
service of process in this State or the agent for service of process cannot with
reasonable diligence be found at the designated office, service of process may be
made upon the surviving entity by sending a copy of the process by registered or
certified mail, return receipt requested, to the surviving entity at the address set forth
in the articles of merger. Service is effected under this subsection at the earliest of:

(1) The date the surviving entity receives the process, notice, or demand;

(2) The date shown on the return receipt, if signed on behalf of the

surviving entity; or

(3) Five days after its deposit in the mail, if mailed postpaid and correctly

addressed.
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(c) A general partner or limited partner of a surviving limited partnership
shall be liable for all obligations of a party to the merger for which the general
partner or limited partner was personally liable prior to the merger.

(d) Unless otherwise agreed, a merger of a limited partnership that is not the
surviving entity in the merger shall not require the limited partnership to wind up its
business under this chapter or pay its liabilities and distribute its assets pursuant to
this chapter.

§425D-F Dissenters’ rights. The shareholders of a domestic corporation
that is a party to a merger authorized by section 425D-C shall have the rights of
dissenting shareholders in the manner provided in part XIV of chapter 414.”

SECTION 5. Chapter 428, Hawaii Revised Statutes, is amended by adding to
part IX a new section to be appropriately designated and to read as follows:

¢§428-B Foreign mergers. Filings for mergers between foreign entities
registered in this State shall be subject to section 428-905(d). Section 428-905(d)
shall not apply to mergers between foreign entities that occurred during the period
July 1, 2001, to June 30, 2003.”

SECTION 6. Section 414-311, Hawaii Revised Statutes, is amended to read
as follows:

“[{]§414-311[}] Merger. (a) [One-or-more-corperations] Pursuant to a plan
of merger adopted by the board of directors and approved by the shareholders (if
required under sqctiop 414-313), a domestic or foreign corporatiqn may merge [infee

a) o o o at s WA Zl ata o a G s
more domestic professional corporations, or with one or more corporations or other
business entities formed or organized under the laws of this State, any state or
territory of the United States, any foreign jurisdiction, or any combination thereof,
with one of the domestic professional corporations, domestic or foreign corpora-
tions, or other business entities whether domestic or foreign, being the surviving
entity, as provided in the plan; provided that the merger is permitted by the law of
the state or country under whose law each foreign entity that is a party to the merger
is organized.

(b) The plan of merger [must] shall set forth:
(1) [Thename-of-each

merge;] The name and jurisdiction of formation or organization of each

entity that is a party to the merger;

(2) The name of the surviving entity with or into which the other entity or
entities will merge;

[)] (3) The terms and conditions of the merger; [aad]

[3)] (4) The manner and basis of converting the shares of each corporation
into shares, obligations, or other securities of the surviving or any other
corporation or into cash or other property in whole or in part[

3N

(5) The street address of the surviving entity’s principal place of business
or, if no street address is available, the rural post office number or post
office box designated or made available by the United States Postal
Service; and

[(B] (6) Amendments, if any, to the organizing articles of [incorperation

of] the surviving [corperatien;-and] entity or, if no amendments
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are desired, a statement that the organizing articles of the survi-
ving entity shall not be amended pursuant to the merger.
[€2>-Other] (c) A plan of merger may set forth other provisions relating to the
merger.
(d) If a foreign corporation survives a merger, it shall not do business in this
State until an application for a certificate of authority is filed with the department
director if the foreign corporation is not already authorized to do business in the
State.
(e) The surviving entity shall furnish a copy of the plan of merger, on request
and without cost, to any member, shareholder, or partner of any entity that is a party

to the merger.”’

SECTION 7. Section 414-312, Hawaii Revised Statutes, is amended to read
as follows:

*“[£18414-312[]] Share exchange. (a) A corporation may acquire all of the
outstanding shares of one or more classes or series of another corporation if the
board of directors of each corporation adopts and its shareholders (if required by
section 414-313) approve the exchange.

(b) The plan of exchange [must] shall set forth:

(1) The name of the corporation whose shares will be acquired and the

name of the acquiring corporation;

(2) The terms and conditions of the exchange; and

(3) The manner and basis of exchanging the shares to be acquired for

shares, obligations, or other securities of the acquiring corporation or
any other corporation or for cash or other property in whole or in part.

(c) The plan of exchange may set forth other provisions relating to the
exchange.

(d) The corporation whose shares will be acquired shall be a domestic
corporation, whether or not the law of the state or country under whose law the
acquiring corporation is incorporated permits a share exchange.

[té)] (e) This section does not limit the power of a corporation to acquire all
or part of the shares of one or more classes or series of another corporation through a
voluntary exchange or otherwise.”’

SECTION 8. Section 414-313, Hawaii Revised Statutes, is amended to read
as follows:

‘§414-313 Action plan. (a) After adopting a plan of merger or share
exchange, the board of directors of each corporation party to the merger, and the
board of directors of the corporation whose shares will be acquired in the share
exchange, shall submit the plan of merger (except as provided in subsection (h)) or
share exchange for approval by its shareholders.

(b) For a plan of merger or share exchange to be approved:

(1) The board of directors [must] shall recommend the plan of merger or
share exchange to the shareholders, unless the board of directors deter-
mines that because of conflict of interest or other special circumstances
it should make no recommendation and communicates the basis for its
determination to the shareholders with the plan; and

(2) The shareholders entitled to vote [smust] shall approve the plan.

(c) The board of directors may condition its submission of the proposed
merger or share exchange on any basis.

(d) The corporation shall notify each shareholder, whether or not entitled to
vote, of the proposed shareholders’ meeting in accordance with section 414-125.
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The notice [ust] shall also state that the purpose, or one of the purposes, of the
meeting is to consider the plan of merger or share exchange and contain or be
accompanied by a copy or summary of the plan.

(¢) With respect to corporations incorporated on or after July 1, 1987, at such
a meeting, a vote of the shareholders shall be taken on the proposed plan. The plan
shall be approved upon receiving the affirmative vote of the holders of a majority of
each class of the shares entitled to vote thereon as a class and of the total shares
entitled to vote thereon. Any class of shares of any such corporation shall be entitled
to vote as a class if any such plan contains any provision that, if contained in a
proposed amendment to articles of incorporation, would entitle that class of shares to
vote as a class and, in the case of an exchange, if the class is included in the
exchange.

(f) With respect to corporations incorporated before July 1, 1987, at such
meeting, a vote of the shareholders shall be taken on the proposed plan. The plan
shall be approved upon receiving the affirmative vote of the holders of three-fourths
of all the issued and outstanding shares of stock having voting power even though
their right to vote is otherwise restricted or denied by the articles, bylaws, or
resolutions of any such corporation. The articles of incorporation may be amended
by the vote set forth in the preceding sentence to provide for a lesser proportion of
shares, or of any class or series thereof, than is provided in the preceding sentence, in
which case the articles of incorporation shall control; provided that the lesser
proportion shall be not less than the proportion set forth in subsection (e).

(g) Separate voting by voting groups is required:

(I) On a plan of merger if the plan contains a provision that, if contained in

a proposed amendment to articles of incorporation, would require
action by one or more separate voting groups on the proposed amend-
ment under section 414-284; or

(2) On a plan of share exchange by each class or series of shares included
in the exchange, with each class or series constituting a separate voting
group.

(h) Action by the shareholders of the surviving corporation on a plan of

merger is not required if:

(1) The articles of incorporation of the surviving corporation will not differ
(except for amendments enumerated in section 414-282) from the
articles of incorporation before the merger;

(2) Each shareholder of the surviving corporation whose shares were out-
standing immediately before the effective date of the merger will hold
the same number of shares, with identical designations, preferences,
limitations, and relative rights, immediately after the merger,

(3) The number of voting shares outstanding immediately after the merger,
plus the number of voting shares issuable as a result of the merger
(either by the conversion of securities issued pursuant to the merger or
the exercise of rights and warrants issued pursuant to the merger), will
not exceed by more than twenty per cent the total number of voting
shares of the surviving corporation outstanding immediately before the
merger; and :

(4) The number of participating shares outstanding immediately after the
merger, plus the number of participating shares issuable as a result of
the merger (either by the conversion of securities issued pursuant to the
merger or exercise of rights and warrants issued pursuant to the
merger), will not exceed by more than twenty per cent the total number
of participating shares outstanding immediately before the merger.

(1) As used in subsection (h):
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“‘Participating shares’” means shares that entitle their holders to participate
without limitations in distributions.

““Voting shares’’ means shares that entitle their holders to vote uncondition-
ally in elections of directors.

(j) After a merger or share exchange is authorized, and at any time before
articles of merger or share exchange are filed, the planned merger or share exchange
may be abandoned (subject to any contractual rights), without further shareholder
action, in accordance with the procedure set forth in the plan of merger or share
exchange or, if none is set forth, in the manner determined by the board of directors.
A plan of merger may provide that at any time prior to the time that the plan becomes
effective, the plan may be terminated by the board of directors of any constituent
corporation notwithstanding approval of the plan by the stockholders of all or any of
the constituent corporations. If the plan of merger is terminated after the filing of the
articles but before the plan has become effective, a certificate of termination shall be
filed with the department director, A plan of merger may allow the boards of
directors of the constituent corporations to amend the plan at any time prior to the
time that the plan becomes effective; provided that an amendment made subsequent
to the adoption of the plan by the stockholders of any constituent corporation shall
not:

(1)  Alter or change the amount or kind of shares, securities, cash, property,
or rights or any of them to be received in exchange for or on conversion
of all or any of the shares of any class or series thereof of the
constituent corporation;

(2) Alter or change any term of the organizing articles of the surviving
entity to be effected by the merger; or

(3) Alter or change any of the terms and conditions of the plan if the
alteration or change would adversely affect the holders of any class or
series thereof of the constituent corporation.

If the plan of merger is amended after the articles are filed with the
department director but before the plan has become effective, articles of amendment
shall be filed with the department director.

(k) A merger or share exchange takes effect on the filing date of the articles
of merger or share exchange, or on the date subsequent to the filing as set forth in the
articles of merger or share exchange; provided that the effective date shall not be
more than thirty days from the filing date.”

SECTION 9. Section 414-315, Hawaii Revised Statutes, is amended to read
as follows:

‘‘§414-315 Articles of merger or share exchange. (a) After a plan of
merger or share exchange is approved by the shareholders, or adopted by the board
of directors if shareholder approval is not required, the surviving or acquiring
corporation shall deliver to the department director for filing articles of merger or
share exchange setting forth:

(1) For a merger, the name and jurisdiction of each entity that is a party to
the merger and the name, address, and jurisdiction of the surviving
entity with or into which they propose to merge, which is hereinafter
designated as the surviving entity;

(2) For a share exchange, the name of the corporation whose shares will be
acquired and the name of the acquiring corporation;

(] (3) A statement that the plan of merger or share exchange has been

approved by [the-beard-of directors-of] each [corporation] entity

involved in the merger or share exchange;
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[2)] (4) If shareholder approval was not required, a statement to that
effect;

[3)] (5) Ifapproval of the shareholders of one or more corporations party
to the merger or share exchange was required:

(A) The designation, number of outstanding shares, and number of
votes entitled to be cast by each voting group entitled to vote
separately on the plan as to each corporation; and

(B) Either the total number of votes cast for and against the plan by
each voting group entitled to vote separately on the plan or the
total number of undisputed votes cast for the plan separately by
each voting group and a statement that the number cast for the
plan by each voting group was sufficient for approval by that
voting group; [and

@] ) If a merger, a Statement indicating [the] any changes in the
organizing articles [ef—meer—pef&&eﬂ] of the surviving
[eefpef&&en] ntlgy to be [ef—feeted] glven effect by the merger[—

no changes are made a statement that thc organizing articles of the
surviving entity shall not be amended pursuant to the merger; and
(7) A statement that includes:

(A) An agreement that the surviving entity may be served with
process in this State in any action or proceeding for the enforce-
ment of any liability or obligation of any entity previously subject
to suit in this State which is to merge;

(B) An irrevocable appointment of a resident of this State as its agent
to accept service of process in any such proceeding, that includes
the resident’s street address in this State; and

(C) An agreement for the enforcement, as provided in this chapter, of
the right of any dissenting member, shareholder, or partner to
receive payment for their interest against the surviving entity.

(b) If the articles of merger provide for a future effective date, and:
(1) The plan of merger is amended to change the future effective date;
(2) The plan of merger permits the amendment of the articles of merger to
change the future effective date without an amendment to the plan of
merger; or
(3) The plan of merger is amended to change any other matter contained in
the articles of merger so as to make the articles of merger inaccurate in
any material respect, prior to the future effective date;
then the articles of merger shall be amended by filing with the department director
articles of amendment that identify the articles of merger and set forth the amend-
ment to the articles of merger.
1f the articles of merger provide for a future effective date and if the plan of
merger is terminated prior to the future effective date, the articles of merger shall be
terminated by filing with the department director a certificate of termination that
identifies the articles of merger and states that the plan of merger has been
terminated.
(c) Articles of merger operate as an amendment to the corporation’s articles

of incorporation.
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(d) Articles of merger shall act as articles of dissolution or an application for

a certificate of withdrawal for the respective domestic or foreign corporation that is

not the surviving entity in the merger; provided that:

)]

If the surviving entity is a foreign entity registered in this State, it shall
file with the department director a certificate evidencing the merger
duly authenticated by the proper officer of the state or country under
the laws of which the foreign entity was organized no later than sixty
days after the merger is effective; or

If a nonsurviving entity is registered in this State and the surviving
entity is not registered in this State, the nonsurviving entity shall file
with the department director an application for a certificate of with-
drawal no later than sixty days afte the merger is effective.”’

SECTION 10. Section 414-316, Hawaii Revised Statutes, is amended to read

as follows:

““[F1§414-316[1] Effect of merger or share exchange. (a) When a merger

takes effect:

ey

@

©)

“)

&)

(6)

Every other corporation party to the merger merges into the surviving
corporation and the separate existence of every corporation except the
surviving corporation ceases;

The title to all real estate and other property owned by each corporation
party to the merger is vested in the surviving corporation without
reversion or impairment;

The surviving corporation has all liabilities of each corporation party to
the merger;

A proceeding pending against any corporation party to the merger may
be continued as if the merger did not occur or the surviving corporation
may be substituted in the proceeding for the corporation whose exis-
tence ceased;

The articles of incorporation of the surviving corporation are amended
to the extent provided in the plan of merger and indicated in the articles
of merger; and

The shares of each corporation party to the merger that are to be
converted into shares, obligations, or other securities of the surviving or
any other corporation or into cash or other property are converted, and
the former holders of the shares are entitled only to the rights provided
in the articles of merger or to their rights under part XIV.

(b) When a share exchange takes effect, the shares of each acquired corpora-
tion are exchanged as provided in the plan, and the former holders of the shares are
entitled only to the exchange rights provided in the articles of share exchange or to
their rights under part XIV.

(c) If a surviving entity fails to appoint or maintain an agent designated for

service of process in this State or the agent for service of process cannot with

reasonable diligence be found at the designated office, service of process may be

made upon the surviving entity by sending a copy of the process by registered or

certified mail, return receipt requested, to the surviving entity at the address set forth

in the articles of merger. Service is effected under this subsection at the earliest of:

I6)
@

3

The date the surviving entity receives the process, notice, or demand;
The date shown on the return receipt, if signed on behalf of the
surviving entity; or

Five days after its deposit in the mail, if mailed postpaid and correctly
addressed.’’
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SECTION 11. Section 414-318, Hawaii Revised Statutes, is amended to read
as follows:

¢¢8414-318 Merger of subsidiary corporations. (a) Any corporation own-
ing at least ninety per cent of the outstanding shares of each class of two or more
corporations may adopt a plan of merger pursuant to section 414-314 that shall be
delivered to the department director for filing including articles of merger. The
articles of merger shall be signed by the parent corporation and the surviving
subsidiary corporation. The plan of merger shall set forth:

(1) The name of the parent corporation owning at least ninety per cent of
the shares of the subsidiary corporations, the name of any noasurviving
subsidiary corporation, and the name of the surviving subsidiary corpo-
ration; and

(2) The manner and basis of converting the shares of any nonsurviving
subsidiary corporation into shares, obligations, or other securities of the
surviving subsidiary corporation or of any other corporation or, in
whole or in part, into cash or other property.

(b) A copy of the plan of merger shall be mailed to each shareholder of

record of any nonsurviving subsidiary corporation, except the parent corporation.

(c) On or after the thirtieth day after the mailing of a copy of the plan of

merger to shareholders of any nonsurviving subsidiary corporation or upon the
waiver thereof by the holders of all outstanding shares, the articles of merger shall be
delivered to the department director for filing. Articles of merger shall set forth:

(1) A statement that the plan of merger has been approved by the board of
directors of the parent corporation;

(2) The number of outstanding shares of each class of any nonsurviving
subsidiary corporation and the number of the shares of each class
owned by the parent corporation; and

(3) The date a copy of the plan of merger is mailed to shareholders of any
nonsurviving subsidiary corporation entitled to receive the plan of
merger.

(d) Mergers under this section shall also be subject to sections 414-313(k)

and 414-315(a), (b), and (d).”

SECTION 12. Section 414D-14, Hawaii Revised Statutes, is amended by
adding three new definitions to be appropriately inserted and to read as follows:

“¢‘Corporation’’ means a nonprofit corporation unless otherwise specified.

‘““Merger’’ means the procedure authorized by this part in which one domes-
tic or foreign entity combines with one or more domestic or foreign entities resulting
in either one surviving entity or one new entity.

“‘Profit corporation’’ means a corporation organized for profit and registered
under chapter 414.”

SECTION 13. Section 414D-201, Hawaii Revised Statutes, is amended to
read as follows:

[[18414D-201[J-Approval-of plan-of merger.] Merger. (a) [One-or-meore

Pursuant to a plan of merger [is] approved as provided in section 414D-202[3], a
domestic or foreign corporation may merge with one or more profit or nonprofit
corporations organized under the laws of this State, any state or territory of the
United States, any foreign jurisdiction, or any combination thereof, with one of the
domestic or foreign corporations being the surviving corporation, as provided in the
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plan; provided that the merger is permitted by the law of the state or country under
whose law each foreign corporation that is a party to the merger is organized.

(b) The plan of merger shall set forth:

(1) The name and jurisdiction of each corporation planning to merge and
the name of the surviving corporation into which each plans to merge;

(2) The terms and conditions of the [planned] merger; [and)

(3) The manner and basis[;3fany;-of] for converting memberships of each
merging corporation into memberships, obligations, or securities of the
surviving or any other corporation or into cash or other property in
whole or part[-

A2
(4) The street address of the surviving corporation’s principal place of
business, or if no street address is available, the rural post office
number or post office box designated or made available by the United
States Postal Service; and
(b -Anyamendments] (5) Amendments, if any, to the articles of incorpora-
tion or bylaws of the surviving corporation to be effected by the
planned merger[;-and] or, if no amendments are desired, a statement
that the articles of incorporation of the surviving corporation shall not
be amended pursuant to the merger.
[2)Other] (c) A plan of merger may set forth other provisions relating to the
[planned] merger.
(d) If a foreign corporation survives a merger, it shall not do business in this
State until an application for a certificate of authority is filed with the department
director if the foreign corporation is not already authorized to do business in the
State.

(e) The surviving corporation shall furnish a copy of the plan of merger, on
request and without cost, to any member or shareholder of any corporation that is a
party to the merger.”’

SECTION 14. Section 414D-202, Hawaii Revised Statutes, is amended to
read as follows:

““[1§414D-202[]] Action on plan by board, members, and third persons.
(a) Unless this chapter, the articles, the bylaws, or the board of directors or members
(acting pursuant to subsection (c)) require a greater vote or voting by class, a plan of
merger to be adopted shall be approved:

(1) By the board,

(2) By the members, if any, by two-thirds of the votes cast or a majority of

the voting power, whichever is less; and

(3) In writing by any person or persons whose approval is required by a

provision of the articles authorized by section 414D-188 for an amend-
ment to the articles or bylaws.

(b) If the corporation does not have members, the merger [must] shall be
approved by a majority of the directors in office at the time the merger is approved.
In addition, the corporation shall provide notice of any directors’ meeting at which
the approval is to be obtained in accordance with section 414D-145(c). The notice
[raust] shall also state that the purpose, or one of the purposes, of the meeting is to
consider the proposed merger.

(c) The board may condition its submission of the proposed merger, and the
members may condition their approval of the merger, on receipt of a higher
percentage of affirmative votes or on any other basis.

(d) If the board seeks to have the plan approved by the members at a
membership meeting, the corporation shall give notice to its members of the
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proposed membership meeting in accordance with section 414D-105. The notice
shall also state that the purpose, or one of the purposes, of the meeting is to consider
the plan of merger and contain or be accompanied by a copy or summary of the plan.
The copy or summary of the plan for members of the surviving corporation shall
include any provision that, if contained in a proposed amendment to the articles of
incorporation or bylaws, would entitle members to vote on the provision. The copy
or summary of the plan for members of the disappearing corporation shall include a
copy or summary of the articles and bylaws that will be in effect immediately after
the merger takes effect.

(e) If the board secks to have the plan approved by the members by written
consent or written ballot, the material soliciting the approval shall contain or be
accompanied by a copy or summary of the plan. The copy or summary of the plan
for members of the surviving corporation shall include any provision that, if con-
tained in a proposed amendment to the articles of incorporation or bylaws, would
entitle members to vote on the provision. The copy or summary of the plan for
members of the disappearing corporation shall include a copy or summary of the
articles and bylaws that will be in effect immediately after the merger takes effect.

(f) Voting by a class of members is required on a plan of merger if the plan
contains a provision that, if contained in a proposed amendment to articles of
incorporation or bylaws, would entitle the class of members to vote as a class on the
proposed amendment under section 414D-184 or 414D-187. The plan shall be
approved by a class of members by two-thirds of the votes cast by the class or a
majority of the voting power of the class, whichever is less.

(g) After a merger is adopted, and at any time before articles of merger are
filed, the planned merger may be abandoned (subject to any contractual rights)
without further action by members or other persons who approved the plan in
accordance with the procedure set forth in the plan of merger or, if none is set forth,
in the manner determined by the board of directors. A plan of merger may provide
that at any time prior to the time that the plan becomes effective, the plan may be
terminated by the board of directors of any constituent corporation notwithstanding
approval of the plan by the stockholders of all or any of the constituent corporations.
If the plan of merger is terminated after the filing of the articles but before the plan
has become effective, a certificate of termination shall be filed with the department
director. A plan of merger may allow the boards of directors of the constituent
corporations to amend the plan at any time prior to the time that the plan becomes
effective; provided that an amendment made subsequent to the adoption of the plan
by the stockholders of any constituent corporation shall not:

(1) Alter or change the amount or kind of shares, securities, cash, property,
or rights or any of them to be received in exchange for or on conversion
of all or any of the interests of the constituent corporation;

(2) Alter or change any term of the organizing articles of the surviving
entity to be effected by the merger; or

(3) Alter or change any of the terms and conditions of the plan if the
alteration or change would adversely affect the holders of any interest
of the constituent corporation.

If the plan of merger is amended after the articles are filed with the
department director but before the plan has become effective, articles of amendment
shall be filed with the department director.

(K)! A merger takes effect on the filing date of the articles of merger, or on
the date subsequent to the filing as set forth in the articles of merger; provided that
the effective date shall not be more than thirty days from the filing date.”’

SECTION 15. Section 414D-203, Hawaii Revised Statutes, is amended to
read as follows:
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““[£1§414D-203[]] Articles of merger. (a) After a plan of merger is approved
by the board of directors[;] and, if required by section 414D-202, by the members
and any other persons, the surviving or acquiring corporation shall deliver to the
department director articles of merger setting forth:

(1)
)]

&)

“@

©)

The plan of merger;

If approval of members was not required, a statement to that effect and

a statement that the plan was approved by a sufficient vote of the board

of directors;

If approval by members was required:

(A) The designation, number of memberships outstanding, number of
votes entitled to be cast by each class entitled to vote separately
on the plan, and number of votes of each class indisputably
voting on the plan; and

(B) The total number of votes cast for and against the plan by each
class entitled to vote separately on the plan or the total number of
undisputed votes cast for the plan by each class and a statement
that the number cast for the plan by each class was sufficient for
approval by that class;

If approval of the plan by some person or persons other than the

members or the board is required pursuant to section 414D-202, a

statement that the approval was obtained[:];

If a merger, a statement indicating any changes in the organizing

articles of the surviving entity to be given effect by the merger;

provided that if no changes are made, a statement that the organizing
articles of the surviving entity shall not be amended pursuant to the
merger; and

A statement that includes:

(A) An agreement that the surviving entity may be served with
process in this State in any action or proceeding for the enforce-
ment of any liability or obligation of any entity previously subject
to suit in this State which 1s to merge;

(B) Anirrevocable appointment of a resident of this State as its agent
to accept service of process in any such proceeding, that includes
the resident’s street address in this State; and

(©) An agreement for the enforcement, as provided in this chapter, of
the right of any dissenting member, shareholder, or partner to
receive payment for their interest against the surviving entity.

(b) If the articles of merger provide for a future effective date, and:

)
@)

3

The plan of merger is amended to change the future effective date;
The plan of merger permits the amendment of the articles of merger to
change the future effective date without an amendment to the plan of
merger; or

The plan of merger is amended to change any other matter contained in
the articles of merger so as to make the articles of merger inaccurate in
any material respect, prior to the future effective date;

then the articles of merger shall be amended by filing with the department director

articles of amendment that identify the articles of merger and set forth the amend-

ment to the articles of merger.

If the articles of merger provide for a future effective date and if the plan of

merger is terminated prior to the future effective date, the articles of merger shall be

terminated by filing with the department director a certificate of termination that

identifies the articles of merger and the plan of merger and states that the plan of

merger has been terminated.
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(c) Articles of merger operate as an amendment to the corporation’s articles

of incorporation.

(d) Articles of merger shall act as articles of dissolution or an application for

a certificate of withdrawal for the respective domestic or foreign corporation that is
not the surviving entity in the merger; provided that:

(1) If the surviving entity is a foreign entity registered in this State, it shall
file with the department director a certificate evidencing the merger
duly authenticated by the proper officer of the state or country under
the laws of which the entity was organized no later than sixty days after
the merger is effective; or

(2) If the nonsurviving entity or entities is or are registered in this State and
the surviving entity is not registered in this State, the nonsurviving
entity or ¢éntities shall file with the department director a certificate of
withdrawal no later than sixty days after the merger is effective.”’

SECTION 16. Section 414D-204, Hawaii Revised Statutes, is amended to
read as follows:

““[F1§414D-204[]] Effect of merger. (a) When a merger takes effect:

(1) Every corporation party to the merger merges into the surviving corpo-
ration and the separate existence of every corporation except the survi-
ving corporation ceases;

(2) The title to all real estate and other property owned by each corporation
party to the merger is vested in the surviving corporation without
reversion or impairment subject to any and all conditions to which the
property was subject prior to the merger;

(3) The surviving corporation has all liabilities and obligations of each
corporation party to the merger;

(4) A proceeding pending against any corporation party to the merger may
be continued as if the merger did not occur or the surviving corporation
may be substituted in the proceeding for the corporation whose exis-
tence ceased; and

(5) The articles of incorporation and bylaws of the surviving corporation
are amended to the extent provided in the plan of merger.

(b) If a surviving entity fails to appoint or maintain an agent designated for
service of process in this State or the agent for service of process cannot with
reasonable diligence be found at the designated office, service of process may be
made upon the surviving entity by sending a copy of the process by registered or
certified mail, return receipt requested, to the surviving corporation at the address set
forth in the articles of merger. Service is effected under this subsection at the earliest
of:

(1) The date the corporation receives the process, notice, or demand;

(2) The date shown on the return receipt, if signed on behalf of the
corporation; or

(3) Five days after its deposit in the mail, if mailed postpaid and correctly
addressed.’’

SECTION 17. Section 415A-16, Hawaii Revised Statutes, is amended to
read as follows:




-] share exchange. A professional
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corporation involved in a merger or share exchange shall be subject to the provisions

for mergers and share exchanges set forth in chapter 414.”’

SECTION 18. Section 425-192, Hawaii Revised Statutes, is amended by
amending subsection (a) to read as follows:

‘“(a) A domestic partnership or limited liability partnership may adopt a plan
of conversion and convert to a foreign partnership, limited liability partnership, or
any other entity if:

6]

@

3

“@

The domestic partnership or limited liability partnership acts on and its
partners approve a plan of conversion in the manner prescribed by
sections [425-191] 425-C and 428-904 to 428-906 and the conversion
is treated as a merger to which the converting entity is a party and not
the surviving entity;

The conversion is permitted by and complies with the laws of the state
or country in which the converted entity is to be incorporated, formed,
or organized; and the incorporation, formation, or organization of the
converted entity complies with such laws;

At the time the conversion becomes effective, each partner of the
converting entity, unless otherwise agreed to by that partner, owns an
equity interest or other ownership interest in, and is a shareholder,
partner, member, owner, or other security holder of, the converted
entity; and

The converted entity shall be incorporated, formed, or organized as part
of or pursuant to the plan of conversion.”’

SECTION 19. Section 425-195, Hawaii Revised Statutes, is amended to read

as follows:

“‘[£18425-195[1] Effect of conversion. When a conversion becomes effec-

tive:

0

)

3

4

®

(6)

)

The converting entity shall continue to exist without interruption, but in
the organizational form of the converted entity;

All rights, title, and interest in all real estate and other property owned
by the converting entity shall automatically be owned by the converted
entity without reversion or impairment, subject to any existing liens or
other encumbrances thereon;

All liabilities and obligations of the converting entity shall automati-
cally be liabilities and obligations of the converted entity without
impairment or diminution due to the conversion;

The rights of creditors of the converting [f]entity[}] shall continue
against the converted entity and shall not be impaired or extinguished
by the conversion;

Any action or proceeding pending by or against the converting entity
may be continued by or against the converted entity, without any need
for substitution of parties;

The partnership interests, and other forms of ownership in the convert-
ing entity that are to be converted into partnership interests, or other
forms of ownership, in the converted entity as provided in the plan of
conversion shall be converted;

A shareholder, partner, member, or other owner of the converted entity,
shall be liable for the debts and obligations of the converting entity that
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existed before the conversion takes effect only to the extent that such

shareholder, partner, member, or other owner:

(A) Agreed in writing to be liable for such debts or obligations;

(B) Was liable under applicable law prior to the effective date of the
conversion for such debts or obligations; or

(C) Becomes liable under applicable law for existing debts and obli-
gations of the converted entity by becoming a shareholder, part-
ner, member, or other owner of the converted entity;

If the converted entity is a foreign partnership, limited liability partner-

ship, or other entity, the converted entity shall appoint a resident of the

State as its agent, for service of process in a proceeding to enforce any

obligation or rights of dissenting partners of the converting domestic

partnership or limited liability partnership; and

If the converting partnership is a domestic partnership, or limited

liability partnership, section [425-191] 425-C shall apply as if the

converted entity were the survivor of a merger with the converting

entity.”” |

SECTION 20. Section 425D-1110, Hawaii Revised Statutes, is amended by
amending subsection (a) to read as follows:

““(a) A domestic limited partnership may adopt a plan of conversion and
convert to a foreign limited partnership or any other entity if:

6y

@

&)

)

The domestic limited partnership acts on and its partners approve a plan
of conversion in the manner prescribed by sections [425-191] 425-C
and 428-904 to 428-906, as if the conversion is treated as a merger to
which the converting entity is a party and not the surviving entity;
The conversion is permitted by and complies with the laws of the state
or country in which the converted entity is to be incorporated, formed,
or organized; and the incorporation, formation, or organization of the
converted entity complies with such laws;

At the time the conversion becomes effective, each partner of the
converting entity, unless otherwise agreed to by that partner, owns an
equity interest or other ownership interest in, and is a shareholder,
partner, member, owner, or other security holder of, the converted
entity; and

The converted entity shall be incorporated, formed, or organized as part
of or pursuant to the plan of conversion.”’

SECTION 21. Section 425D-1113, Hawaii Revised Statutes, is amended to
read as follows:

““[F18425D-1113[1] Effect of conversion. When a conversion becomes
effective:

6]
@

3

The converting entity shall continue to exist without interruption, but in
the organizational form of the converted entity;

All rights, title, and interest in all real estate and other property owned
by the converting entity shall automatically be owned by the converted
entity without reversion or impairment, subject to any existing liens or
other encumbrances thereon;

All liabilities and obligations of the converting entity shall automati-
cally be liabilities and obligations of the converted entity without
impairment or diminution due to the conversion;



ACT 41

(4) The rights of creditors of the converting [flentity[}] shall continue
against the converted [flentity[}] and shall not be impaired or extin-
guished by the conversion,;

(5) Any action or proceeding pending by or against the converting entity
may be continued by or against the converted entity without any need
for substitution of parties;

(6) The partnership interests and other forms of ownership in the convert-
ing entity that are to be converted into partnership interests, or other
forms of ownership, in the converted entity as provided in the plan of
conversion shall be converted;

(7) A shareholder, partner, member, or other owner of the converted entity
shall be liable for the debts and obligations of the converting entity that
existed before the conversion takes effect only to the extent that such
shareholder, partner, member, or other owner:

(A) Agreed in writing to be liable for such debts or obligations;

(B) Was liable under applicable law prior to the effective date of the
conversion for such debts or obligations; or

(C) Becomes liable under applicable law for existing debts and obli-
gations of the converted entity by becoming a shareholder, part-
ner, member, or other owner of the converted entity;

(8) If the converted entity is a foreign limited partnership or other entity,
the converted entity shall appoint a resident of this State as its agent for
service of process in a proceeding to enforce any obligation or rights of
dissenting limited partners of the converting domestic limited partner-
ship; and

(9) If the converting partnership is a domestic limited partnership, section
[423D-1109] 425D-C shall apply as if the converted entity were the
survivor of a merger with the converting entity.”’

SECTION 22. Section 428-901, Hawaii Revised Statutes, is amended by
adding three new definitions to be appropriately inserted and to read as follows:

““*‘Merger’’ means the procedure authorized by this part in which one
domestic or foreign entity combines with one or more domestic or foreign entities
resulting in either one surviving entity or one new entity.

‘‘Organizing articles’’ means:

(1) For a corporation or nonprofit corporation, the articles of incorporation;

(2) For a general partnership, limited liability partnership, or limited part-

nership, the registration statement; and

{3) For a limited liability company, the articles of organization.

‘“Other business entity’’ means a corporation, a general partnership, a
limited partnership, or a limited liability partnership.”’

SECTION 23. Section 428-904, Hawaii Revised Statutes, is amended to read
as follows:

-], a domestic or foreign limited liability company may merge with one or
more domestic professional corporations, or with one or more limited liability
companies or other business entities formed or organized under the laws of this
State, any state or territory of the United States, any foreign jurisdiction, or any
combination thereof, with one of the domestic professional corporations, domestic

169



ACT 41

or foreign limited liability companies, or other business entities whether domestic or
foreign, being the surviving entity as provided in the plan; provided that the merger
is permitted by the law of the state or country under whose law each foreign entity
that is a party to the merger is organized.

(b) [A] The plan of merger shall set forth:

(1) The name and jurisdiction of formation or organization of each entity
that is a party to the merger;

(2) The name of the surviving [Himitedliability-company] entity with or
into which the other entity or entities will merge;

(3) The terms and conditions of the merger;

(4) The manner and basis for converting the interests of each party to the
merger into interests or obligations of the surv1v1ng [company;] entity,
or into money or other property in whole or in part;

(5) The street address of the surviving [companys] entity’s principal place
of business, or if no street address is available, the rural post office
number or post office box designated or made available by the United
States Postal Service; and

(6) Amendments, if any, to the organizing articles [ef-organizatien] of the
surviving [cempany-] entity or, if no amendments are desired, a state-
ment that the organizing articles of the surviving entity shall not be
amended ‘pursuant to the merger.

(c) A plan of merger may:

(1) Amend the operating agreement of a limited liability company; or

(2) Adopt a new operating agreement for a limited liability company if it is
the surviving entity in the merger.

Any amendment to a limited liability company agreement or adoption of a
new limited liability company agreement made pursuant to this subsection shall be
effective upon the effective date of the merger. This subsection shall not limit the
accomplishment of a merger or of any of the matters referred to in this subsection by
any other means provided for in a limited liability company agreement or other
agreement or as otherwise permitted by law; provided that the limited liability
company agreement of any constituent limited liability company to the merger
(including a limited liability company formed for the purpose of consummating a
merger or consolidation) shall be the limited liability company agreement of the
surviving or resulting limited liability company.

(d) A plan of merger may set forth other provisions relating to the merger.

€3] (e) A plan of merger shall be approved:

(1) In the case of a limited liability company that is a party to the merger,

by the members representing the percentage of ownership specified in
the operating agreement, but not fewer than the members holding a
majority of the ownership, or if provision is not made in the operating
agreement, by all the members; and

(2) In the case of a foreign limited liability company that is a party to the
merger, by the vote required for approval of a merger by the law of the
state or foreign jurisdiction in which the foreign limited liability com-
pany is orgamzed[—
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(f) If a foreign limited liability company is the surviving entity of a merger, it

shall not do business in this State until an application for a certificate of authority is
filed with the director if the foreign limited liability company is not already
authorized to do business in the State.

(g) The surviving entity shall furnish a copy of the plan of merger, on request
and without cost, to any member, shareholder, or partner of any entity that is a party
to the merger.

(h) A plan of merger may provide that at any time prior to the time that the
plan becomes effective, the plan may be terminated by the members or managers of
any limited liability company notwithstanding approval by all or any of the constitu-
ent parties. If the plan of merger is terminated after the filing of the articles but
before the plan has become effective, a certificate of termination shall be filed with
the director. A plan of merger may allow the members or managers of the constituent
limited liability companies to amend the plan at any time prior to the time that the
plan becomes effective; provided that an amendment made subsequent to the adop-
tion of the plan by the members or managers of any constituent limited liability
company shall not:

(1) Alter or change the amount or kind of shares, securities, cash, property,
or rights to be received in exchange for or on conversion of all or any of
the interests of the constituent company; or

(2) Alter or change any term of the organizing articles of the surviving
entity to be effected by the merger.

If the plan of merger is amended after the articles are filed with the director
but before the plan has become effective, a certificate of amendment shall be filed
with the director.

(i) A merger takes effect on the filing date of the articles of merger or on the
date subsequent to the filing as set forth in the articles of merger; provided that the
effective date shall not be more than thirty days from the filing date.”’

SECTION 24. Section 428-905, Hawaii Revised Statutes, is amended to read
as follows:

¢‘§428-905 Articles of merger. (a) After approval of the plan of merger

under section [428-904(c);] 428-904(e), unless the merger is [abandened] terminated

under section [428-904(d};] 428-904(h), articles of merger shall be signed on behalf

of each limited liability company and each other entity that is a party to the merger
and delivered to the director for filing. The articles shall set forth [and-contain]:

(1) The name and jurisdiction of formation or organization of each of the

entities that are parties to the merger, and the name, address, and

Jjurisdiction of organization of the limited liability company into which
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they propose to merge, which is hereinafter designated as the surviving
[company;] entity;
(2) A statement that the plan of merger was approved by each entity that is
a party o the merger
&

and—agaiﬂst—the—p}an—

4] A statement indicating [t:he] any changes in the organizing articles
[ ] of the surviving [company] entity to be [effeeted]
given effect by the merger; provided that if no changes are made, a
statement that the organizing articles of the surviving entity shall not be

amended pursuant to the merger

4) The future effectlve date (Wthh shall be a date certam) of the merger if
it is not to be effective upon the filing of the articles of merger;
provided that the effective date shall not be more than thirty days from
the flhng date and

6 A staternent that 1nc1udes

(A) An agreement that the surviving [company] entity may be served
with process in this State in any action or proceeding for the
enforcement of any liability or obligation of any entity previously
subﬁect to suit in this State which is to merge;

(B) Anjrrevocable appointment of a resident of this State as its agent
to accept service of process in any such proceeding, [and-include]
that includes the resident’s street address in this State; and

(C) Anlagreement for the enforcement, as provided in this chapter, of

the right of any dissenting member, shareholder, or partner to
receive payment for their interest against the surviving

[eempany—] ntlty. )

(b) If the articles of merger provide for a future effective date, and:

(1) The plan of merger is amended to change the future effective date;

(2) The plan of merger permits the amendment of the articles of merger to
change the future effective date without an amendment to the plan of
merger; or

(3) The plan of merger is amended to change any other matter contained in

the articles of merger so as to make the articles of merger inaccurate in
any material respect, prior to the future effective date;
then the articles of merger shall be amended by filing with the director a certificate
of amendment that identifies the articles of merger and sets forth the amendment to
the articles of merger.

If the articles of merger provide for a future effective date and if a plan of
merger is terminated prior to the future effective date, the articles of merger shall be
terminated by filing with the director a certificate of termination that identifies the
articles of merger and states that the plan of merger has been terminated.
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[¢)] () Articles of merger operate as an amendment to the limited liability
company’s organizing articles [of-erganization].

(d) Articles of merger shall act as a statement of dissolution or as an
application for withdrawal for the respective domestic or foreign limited liability
company that is not the surviving entity in the merger; provided that:

(1) If the surviving entity is a foreign entity registered in this State, it shall
file with the director a certificate evidencing the merger duly authen-
ticated by the proper officer of the state or country under the laws of
which the foreign entity was organized no later than sixty days after the
merger is effective; or

(2) If a nonsurviving entity is registered in this State and the surviving
entity is not registered in this State, a nonsurviving entity shall file with
the director an application for withdrawal no later than sixty days after
the merger is effective.”’

SECTION 25. Section 428-906, Hawaii Revised Statutes, is amended to read
as follows:

*‘[118428-906[1] Effect of merger. (a) When a merger takes effect:

(1)  The separate existence of each entity that is a party to the merger, other
than the surviving [-eempanys] entity, terminates;

(2) All property owned by each of the entities that are parties to the merger
vests in the surviving [-eempany;] entity;

(3)  All debts, liabilities, and other obligations of each entity that is a party
to the merger become the obligations of the surviving [company;]
entity;

(4)  An action or proceeding pending by or against an entity that is party to
a merger may be continued as if the merger had not occurred or the
surviving [company] entity may be substituted as a party to the action
or proceeding; and

(5) Except as prohibited by other law, all rights, privileges, immunities,
powers, and purposes of every entity that is a party to a merger become
vested in the surviving [eempany:] entity.

(b) If [the] a surviving [fereigntimited liability company] entity fails to
appoint or maintain an agent designated for service of process in this State or the
agent for service of process cannot with reasonable diligence be found at the
designated office, service of process may be made upon the surviving [foreign
i iabili ] entity by sending a copy of the process by registered or
certified mail, return receipt requested, to the surviving [company] entity at the
address set forth in the articles of merger. Service is effected under this subsection at
the earliest of:

(1) The date the [company] surviving entity receives the process, notice, or

demand,;

(2) The date shown on the return receipt, if signed on behalf of the
[company;] surviving entity; or

(3) Five days after its deposit in the mail, if mailed postpaid and correctly
addressed.

(c) A member of [the] a surviving limited liability company shall be liable
for all obligations of a party to the merger for which the member was personally
liable prior to the merger.

(d) Unless otherwise agreed, a merger of a limited liability company that is
not the surviving entity in the merger [does] shall not require the limited liability
company to wind up its business under this chapter or pay its liabilities and distribute
its assets pursuant to this chapter.
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SECTION 26. Section 414-317, Hawaii Revised Statutes, is repealed.

SECTION 27. Section 414-319, Hawaii Revised Statutes, is repealed.
SECTION 28. Section 414D-205, Hawaii Revised Statutes, is repealed.
SECTION 29. Section 425-191, Hawaii Revised Statutes, is repealed.
SECTION 30. Section 425D-1109, Hawaii Revised Statutes, is repealed.

SECTION 31. In codifying references to new parts or sections, added to the
Hawaii Revised Statutes, the revisor of statutes shall substitute appropriate part,
article, or section numbers for the letters used in the designation of the new part,
article, or sections.

SECTION 32. Statutory material to be repealed is bracketed and stricken.
New statutory material is underscored.”

SECTION 33. This Act shall take effect on July 1, 2003.
(Approved April 23, 2002.)

Notes

1. So in original.
2. Edited pursuant to HRS §23G-16.5.

ACT 42 S.B. NO. 2768

A Bill for an Act Relating to Access for Persons with Disabilities.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 103-50, Hawaii Revised Statutes, is amended to read as
follows:

¢¢8103-50 Building design to consider needs of persons with disabilities.
(a) Notwithstanding any other law to the contrary, all plans and specifications for the
construction of public buildings, facilities, and sites shall be prepared so that the
buildings, facilities, and sites are accessible to and usable by persons with disabili-
ties. The buildings, facilities, and sites shall conform to the Americans with
Disabilities Act Accessibility Guidelines, title 36 [EER-] Code of Federal Regula-
tions part 1191, and the requirements of the Federal Fair Housing Amendments Act
of 1988, as established in title 24 Code of Federal Regulations part 100, subpart D,
as adopted and amended by the disability and communication access board under
chapter 348F.

(b) All state and county agencies subject to this section shall seek advice and
recommendations from the disability and communication access board on any
construction plans prior to commencing with construction.

(c) The disability and communication access board shall adopt rules pursuant
to chapter 91 for the design of buildings [and], facilities, and sites, by or on behalf of
the State and counties to effectuate the purposes of this section, except that the
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board, without regard to chapter 91, instead, may adopt federal amendments to the
Americans with Disabilities Act Accessibility Guidelines, title 36 [CER-] Code of
Federal Regulations part 1191.

(d) The board may approve a site specific alternate design when an alternate

design provides equal or greater access.

(e) For the purposes of this section, ‘‘public buildings, facilities, and sites”’

means buildings, facilities, and sites that:

(1) Are designed, constructed, purchased, or leased with the use of any
[federal;] state[;] or county funds[;] or federal funds administered by
the State or a county;

(2) House state or county programs, services, or activities that are intended
to be accessed by the general public; or

(3) Are constructed on state or county lands or lands that will be trans-
ferred to the State or a county.”

SECTION 2. Statutory material to be repealed is bracketed and stricken.
New statutory material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved April 23, 2002.)

ACT 43 S.B. NO. 2787

A Bill for an Act Relating to the Wage and Hour Law.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 387-1, Hawaii Revised Statutes, is amended by amend-

ing the definition of ‘‘employee’’ to read as follows:

‘““‘Employee’” includes any individual employed by an employer, but shall

not include any individual employed:

(1) At a guaranteed compensation totaling [$35250] $2,000 or more a
month, whether paid weekly, biweekly, or monthly;

(2) In agriculture for any workweek in which the employer of the individ-
ual employs less than twenty employees or in agriculture for any
workweek in which the individual is engaged in coffee harvesting;

(3) In domestic service in or about the home of the individual’s employer
or as a house parent in or about any home or shelter maintained for
child welfare purposes by a charitable organization exempt from in-
come tax under section 501 of the federal Internal Revenue Code;

(4) By the individual’s brother, sister, brother-in-law, sister-in-law, son,
daughter, spouse, parent, or parent-in-law;

(5) In a bona fide executive, administrative, supervisory, or professional
capacity or in the capacity of outside salesperson or as an outside

collector;
(6) In the propagating, catching, taking, harvesting, cultivating, or farming
of any kind of fish, shellfish, [erustacea,—spenges,—seaweeds;]

crustacean, sponge, scaweed, or other aquatic forms of animal or vege-
table life, including the going to and returning from work and the
loading and unloading of such products prior to first processing;

(7) As a seaman;
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(8) As adriver of a vehicle carrying passengers for hire operated solely on
call from a fixed stand;
(9) As a golf caddy;

(10) By a nonprofit school during the time such individual is a student
attending such school; ,

(11) In any capacity if by reason of the employee’s employment in such
capacity and during the term thereof the minimum wage which may be
paid the employee or maximum hours which the employee may work
during any workweek without the payment of overtime, are prescribed
by the federal Fair Labor Standards Act of 1938, as amended, or as the
same may be further amended from time to time; provided that if the
minimum wage which may be paid the employee under the Fair Labor
Standards Act for any workweek is less than the minimum wage
prescribed by section 387-2, then section 387-2 shall apply in respect to
the employees for such workweek; provided further that if the maxi-
mum workweek established for the employee under the Fair Labor
Standards Act for the purposes of overtime compensation is higher than
the maximum workweek established under section 387-3, then section
387-3 shall apply in respect to such employee for such workweek;
except that the employee’s regular rate in such an event shall be the
employee’s regular rate as determined under the Fair Labor Standards
Act;

(12) As a seasonal youth camp staff member in a resident situation in a
youth camp sponsored by charitable, religious, or nonprofit organiza-
tions exempt from income tax under section 501 of the federal Internal
Revenue Code or in a youth camp accredited by the American Camping
Association; or

(13) As an automobile salesperson primarily engaged in the selling of
automobiles or trucks if employed by an automobile or truck dealer
licensed under chapter 437.”

SECTION 2. Statutory material to be repealed is bracketed and stricken.
New statutory material is underscored.

SECTION 3. This Act shall take effect upon approval.
(Approved April 23, 2002.)

ACT 44 S.B. NO. 2792

A Bill for an Act Relating to the Hawaii State Public Library System.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Security services are a vital component of the library services
to provide a safe and secure environment. Uniform security personnel reduces or
minimizes disruptive behavior and unpleasant incidents within the library and all of
its surroundings, and allows the library staff to concentrate on providing quality and
prompt library services to its customers. Since 1993 security coverage has been
reduced dramatically due to budget restrictions, budget cuts, and hiring delays and
freezes.

The purpose of this Act is to transfer public safety functions and employees
from the department of public safety to the department of education and the Hawaii

176



ACT 44

state public library system to maintain a safe and secure environment for patrons and
employees more efficiently.

SECTION 2. Section 26-14.6, Hawaii Revised Statutes, is amended to read
as follows:

¢‘§26-14.6 Department of public safety. (a) The department of public
safety shall be headed by a single executive to be known as the director of public
safety.

(b) The department of public safety shall be responsible for the formulation
and implementation of state policies and objectives for correctional, security, law
enforcement, and public safety programs and functions, for the administration and
maintenance of all public or private correctional facilities and services, for the
service of process, and for the security of state buildings.

(c) Effective July 1, 1990, the Hawaii paroling authority and the crime victim
compensation commission are placed within the department of public safety for
administrative purposes only.

(d) Effective July 1, 1990, the functions and authority heretofore exercised
by:

(1) The department of corrections relating to adult corrections and the

intake service centers;

(2) The judiciary relating to the sheriff’s office and judiciary security

personnel; and

(3) The department of the attorney general relating to state law enforce-

ment officers and narcotics enforcement investigators with the nar-
cotics enforcement division,
shall be transferred to the department of public safety.

(e) Effective July 1, 1990, the functions and authority heretofore exercised
by the department of health pursuant to chapters 329 and 329C, with the exception of
sections 329-2, 329-3, and 329-4(3) to (8), shall be transferred to the department of
public safety.

(f) Effective July 1, 1990, the functions, authority, and obligations, together
with the limitations imposed thereon and the privileges and immunities conferred
thereby, exercised by a ‘‘sheriff’’, “‘sheriffs’’, a ‘‘sheriff’s deputy’’, ‘‘sheriff’s
deputies”’, a ‘‘deputy sheriff”’, “‘deputy sheriffs’’, or a ‘‘deputy”’, under sections
21-8, 47-18, 88-51, 105-4, 134-11, 134-51, 183D-11, 187A-14, 201G-55, 201G-74,
231-25, 281-108, 281-111, 286-52, 286-52.5, 321-1, 322-6, 325-9, 325-80, 353-11,
383-71, 438-5, 445-37, 482E-4, 485-6, 501-42, 501-171, 501-218, 521-78, 578-4,
584-6, 587-33, 603-29, 604-6.2, 606-14, 607-2, 607-4, 607-8, 633-8, 634-11, 634-
12, 634-21, 634-22, 651-33, 651-37, 651-51, 654-2, 655-2, 657-13, 660-16, 666-11,
666-21, 803-23, 803-34, 803-35, 804-14, 804-18, 804-41, 805-1, 806-71, and 832-
23 shall be exercised to the same extent by the department of public safety.

(g) Effective January 1, 1993, the functions and authority heretofore exer-
cised by the attorney general and the department of the attorney general relating to
the executive security officers shall be transferred to the department of public safety.

(h) Effective July 1, 1999, the functions and authority heretofore exercised
by the director of public safety and the department of public safety relating to after
hours security contracts at department of education facilities, except for the security
functions being performed by employees of the public library system as well as the
contractual security services for the libraries, shall be transferred to the department
of education.

(1) Effective January 1, 1993, the functions and authority heretofore exer-
cised by the director of health and the department of health relating to uniformed
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security employees and security contracts at various state hospitals throughout the
State shall be transferred to the department of public safety.

(j) Effective January 1, 1993, the functions and authority heretofore exer-
cised by the director of human services and the department of human services
relating to contractual security guard services shall be transferred to the department
of public safety.

(k) Effective July 1, 1994, the functions and authority heretofore exercised
by the adjutant general relating to security for national guard and state civil defense
facilities in the Diamond Head complex, for after work hours, shall be transferred to
the department of public safety.

(1) Effective July 1, 2002, the functions and authority heretofore exercised by
the director of public safety and the department of public safety relating to after
hours security contracts at department of education facilities, including all security
functions being performed by employees of the public library system, as well as the
contractual security services for the libraries, shall be transferred to the department
of education and the public library system as appropriate.”’

SECTION 3. All rights, powers, functions, and duties of the department of
public safety relating to the after hour security contracts at department of education
facilities shall be transferred to the department of education and the Hawaii state
public library system.

All officers and employees of the department of public safety whose func-
tions are transferred by this Act shall be transferred with their functions and shall
continue to perform their regular duties upon the transfer, subject to the state
personnel laws and this Act.

No officer or employee of the State having tenure who is transferred by this
Act shall suffer any loss of salary, seniority, prior service credit, vacation, sick leave,
or other employee benefit or privilege as a consequence of this Act, and such officer
or employee may be transferred or appointed to a civil service position without the
necessity of examination; provided that the officer or employee possess the mini-
mum qualifications for the position to which transferred or appointed; and provided
that subsequent changes in status may be made pursuant to applicable civil service
and compensation laws.

An officer or employee of the State who does not have any tenure and who
may be transferred or appointed to a civil service position as a consequence of the
measure shall become a civil service employee without any loss of salary, seniority,
prior service credit, vacation, sick leave, or other employee benefits or privileges and
without the necessity of examination; provided that the officer or employee possess
the minimum qualifications for the position to which transferred or appointed.

If an officer or position held by an officer or employee having tenure is
abolished, the officer or employee shall not thereby be separated from public em-
ployment, but shall remain in the employment of the State with the same pay and
position for which the officer or employee is eligible under the personnel laws of the
State as. determined by the head of the department or the governor.

SECTION 4. All appropriations, records, equipment, machines, files, sup-
plies, contracts, books, papers, documents, maps, and other personal property
heretofore made, used, acquired, or held by the department of public safety relating
to the functions transferred to the Hawaii state public library system and the
department of education by this measure shall be transferred with the functions to
which they relate.

SECTION 5. New statutory material is underscored.
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SECTION 6. This Act shall take effect upon its approval.
(Approved April 23, 2002.)

ACT 45 H.B. NO. 1806

A Bill for an Act Relating to Offenses Against Property Rights.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 708-800, Hawaii Revised Statutes, is amended by
amending the definition of ‘‘Hotel’” to read as follows:

““““Hotel”” means a structure in which [-all] a majority of the tenants are
roomers or boarders.”’

SECTION 2. Statutory material to be repealed is bracketed and stricken.
New statutory material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved April 24, 2002.)

ACT 46 H.B. NO. 1093

A Bill for an Act Relating to the Use of Washington Place for Campaign Activities.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Chapter 84, Hawaii Revised Statutes, is amended by adding a
new section to be appropriately designated and to read as follows:

‘“§84-  Washington Place; campaign activities. The governor shall not
allow Washington Place to be used for any events intended to solicit funds, support,
or votes for any candidate for elective public office.”’

SECTION 2. New statutory material is underscored.!

SECTION 3. This Act shall take effect upon its approval.
(Approved April 25, 2002.)

Note
1. Edited pursuant to HRS §23G-16.5.

ACT 47 H.B. NO. 1723

A Bill for an Act Relating to Motor Vehicle Safety.
Be It Enacted by the Legisiature of the State of Hawaii:

SECTION 1. Section 287-8, Hawaii Revised Statutes, is amended to read as
follows:
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¢¢§287-8 Further exceptions to requirement of security. The requirements

as to security and suspension of sections 287-5 and 287-6 shall not apply:

(1) 'To the driver or the registered owner of a motor vehicle involved in an
accident where no injury or damage was caused to the person or
property of anyone other than the driver or registered owner;

(2) To the driver or the registered owner of the motor vehicle legally
parked at the time of accident;

(3) To the driver of a motor vehicle [ewned-by—that-person’s-employet]
involved in an accident during the normal scope of that person’s
employment;

(4) To the registered owner of the motor vehicle if at the time of the
accident the vehicle was being operated without the registered owner’s
permission, express or implied, or was parked by a person who had
been operating the motor vehicle without such permission; nor

(5) If prior to the date the administrator would otherwise suspend the
license or permit under section 287-6, there is filed with the administra-
tor evidence satisfactory to the administrator that the driver who would
otherwise have to file security has been released from liability or been
finally adjudicated not to be liable or has executed a duly acknowl-
edged written agreement providing for the payment of an agreed
amount in installments, with respect to all claims for injuries or dam-
ages resulting from the accident.”

SECTION 2. Statutory material to be repealed is bracketed and stricken.

SECTION 3. This Act shall take effect upon its approval.
_(Approved April 25, 2002.)

ACT 48 H.B. NO. 1725

A Bill for an Act Relating to Driver License Renewal by Mail.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 286-107, Hawaii Revised Statutes, is amended as
follows:

1. By amending subsection (c) to read:

““(c) Any [resident-of this-State] person who holds a category (1), (2) or (3)
license [and-who by-reasen theresident’s—temporary—absence—from-the—State]
issued under this part who is unable to appear in person before the examiner of
drivers to apply for a renewal of the [tesident’s] driver’s license, may, if the
[resident] person is not disqualified from renewing the [resident’s] license under
subsection (a), apply for a renewal by mail. The [resident’s] applicant’s request to
have the [resident’s] license renewed by mail must be received by the examiner of
.drivers within ninety days after the expiration of the [resident’s] license[:] or be
treated as an applicant for reactivation of an expired license under section 286-107.5.
The examiner of drivers shall upon receipt of the request, furnish the applicant with
all necessary forms and instructions. An application for renewal made pursuant to
this subsection shall be accompanied by a statement from a licensed physician
certifying that the applicant [had-beer] was examined by the licensed physician not
more than six months prior to the expiration date of the applicant’s license and that
the applicant [had-been] was found by such examination to have met the physical
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requirements established by the state director of transportation for the renewal of
licenses. The application for renewal shall also be accompanied by:

(1) A notarized statement of the applicant certifying

A ieanti i ;

B) To-thefaet] that the applicant does not possess any valid license
to operate the same or similar category or categories of motor
vehicles, issued by another licensing authority (unless such li-
cense is concurrently surrendered); and

(2) Such other information as may be required by the examiner of drivers

[whieh] that is reasonably necessary to confirm the identity of the

applicant and the applicant’s fitness to continue to operate a motor
vehicle.”’

2. By amending subsection (g) to read:

“‘(g) No driver’s license shall be renewable by mail for more than two
consecutive renewals, regardless of whether the license expires, as provided under
section 286-106, on the sixth, [the] fourth [birthday—afterissuanee], or [en—the]
second birthday after issuance; provided that this subsection shall not apply to a
resident military person or that person’s immediate family if the resident military
person resides outside the State on official military orders.”’

SECTION 2. Statutory material to be repealed is bracketed and stricken.
New statutory material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved April 25, 2002.)

ACT 49 H.B. NO. 2199

A Bill for an Act Relating to Liquor.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Findings and purpose. The legislature finds that the current
practice of not allowing diners to take away a partially finished bottle of wine
purchased with a meal encourages the patron to consume the remaining liquor
quickly, resulting in what is known as ‘‘power drinking’’. Allowing patrons to take
the partly filled bottle of wine that they have purchased away with them at the end of
their meal will promote more responsible drinking. The purpose of this Act is to
permit the patron of a bona fide hotel, restaurant, or club licensed under the liquor
laws of this State to remove from the licensed premised any portion of wine that was
purchased for consumption with a meal; provided that it is ‘‘recorked or resealed’’
wine in its original container.

This Act does not in any way exempt these patrons from existing prohibi-
tions against driving under the influence of an intoxicant or carrying open containers
of alcoholic beverages.

SECTION 2. Section 281-31, Hawaii Revised Statutes, is amended to read as
follows:

*‘§281-31 Licenses, classes. (a) Licenses may be granted by the liquor
commission as provided in this section.
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(b) Class 1. Manufacturers’ licenses. A license for the manufacture of liquor
shall authorize the licensee to manufacture the liquor therein specified and to sell
[the-same] it at wholesale in original packages to any person who holds a license to
resell [the-same;] it and to sell draught beer or wine manufactured from grapes or
other fruits grown in the State in any quantity to any person for private use and
consumption. Under this license, no liquor shall be consumed on the premises except
as authorized by the commission. Of this class, there shall be the following kinds:

(1) Beer;

(2) Wine;

(3) Alcohol; and

(4) Other specified liquor.

It shall be unlawful for any holder of a manufacturer’s license to have any interest
whatsoever in the license or licensed premises of any other licensee. This subsection
shall not prevent the holder of a beer class manufacturer’s license under this chapter
or under the law of another jurisdiction from maintaining any interest in the license
or licensed premises of a beer and wine class wholesale dealer licensee under this
chapter whose wholesaling is limited to beer, other than direct ownership of a beer
and wine class wholesale dealer’s license, or direct ownership of a partnership share,
one or more shares of stock, or similar proprietary stake in the holder of a beer and
wine class wholesale dealer’s license.

(c) Class 2. Restaurant licenses. A license under this class shall authorize the
licensee to sell liquors specified in this subsection for consumption on the premises;
provided that a restaurant licensee, with commission approval, may provide off-
premises catering; provided further that the catering activity shall be directly related
to the licensee’s operation as a restaurant. A licensee under this class shall be issued
a license according to the category of establishment the licensee owns or operates.
The categories of establishment shall be as follows:

(1) A standard bar; or

(2) A premises in which live entertainment or recorded music is provided.

Facilities for dancing by the patrons may be permitted as provided by
commission rules.
If a licensee under class 2 desires to change the category of establishment the
licensee owns or operates, the licensee shall apply for a new license applicable to the
category of the licensee’s establishment.

For each category of class 2 licenses there shall be the following kinds:

(1) General (includes all ligquors except alcohol);

(2) Beer and wine; and

(3) Beer.

Any licensee holding a different class of license on June 19, 1990, and who would
otherwise come within this class of license shall not be required to apply for a new
license.

(d) Class 3. Wholesale dealers’ licenses. A license for the sale of liquors at
wholesale shall authorize the licensee to import and sell only to licensees or to others
who are by law authorized to resell but are not by law required to hold a license, the
liquors therein specified in quantities not less than five gallons at one time if sold
from or in bulk containers or not less than one gallon if bottled goods; provided that
samples of liquor may be sold back to the manufacturer. The license may authorize
the licensee to sell draught beer in quantities not less than five gallons at one time to
any person for private use and consumption if the licensee files an affidavit with the
commission that there is not a class 4 retail dealers licensee available to sell the
wholesalers brand of draught beer. Under the license no liquor shall be consumed on
the premises except as authorized by the commission. Of this class, there shall be the
following kinds:

(1) General (includes all liquors except alcohol);
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(2) Beer and wine; and

(3) Alcohol.

If any wholesale dealer solicits or takes any orders in any county other than that
where the dealer’s place of business is located, the orders may be filled only by
shipment direct from the county in which the wholesale dealer has the dealer’s
license. Nothing in this subsection shall prevent a wholesaler from selling liquors to
post exchanges, ships service stores, army or navy officers’ clubs, or [like] similar
organizations located on army or navy reservations, or to any vessel other than
vessels performing a regular water transportation service between any two or more
ports in the State, or to aviation companies who operate an aerial transportation
enterprise as a common carrier, under chapter 269, engaged in regular flight
passenger services between any two or more airports in the State for use on aircraft,
or aviation companies engaged in transpacific flight operations for use on aircraft
outside the jurisdiction of the State.

(e) Class 4. Retail dealers’ licenses. A license to sell liquors at retail or to
class 10 licenses[;] shall authorize the licensee to sell the liquors therein specified in
their original packages. Under the license no liquor shall be consumed on the
premises except as authorized by the commission. Of this class, there shall be the
following kinds:

(1) General (includes all liquors except alcohol);

(2) Beer and wine; and

(3) Alcohol.

(f) Class 5. Dispensers’ licenses.

(1) A license under this class shall authorize the licensee to sell liquors
specified in this subsection for consumption on the premises. A li-
censee under this class shall be issued a license according to the
category of establishment the licensee owns or operates. The categories
of establishments shall be as follows:

(A) A standard bar;

(B) A premise in which a person performs or entertains unclothed or
in attire restricted to use by entertainers pursuant to commission
rules;

(C) A premise in which live entértainment or recorded music is
provided; provided that facilities for dancing by the patrons may
be permitted as provided by commission rules; or

(D) A premise in which employees or entertainers are compensated to
sit with patrons, regardless of whether [or-net] the employees or
entertainers are consuming nonalcoholic beverages while in the
company of the patrons pursuant to commission rules.

(2) If a licensee under class 5 desires to change the category of establish-
ment the licensee owns or operates, the licensee shall apply for a new
license applicable to the category of the licensee’s establishment.

(3) For each category of class 5 licenses there shall be the following kinds:
(A) General (includes all liquors except alcohol);

(B) Beer and wine; and

(C) Beer.

(g) Class 6. Club licenses. A club license shall be general only (but excluding
alcohol) and shall authorize the licensee to sell liquors to members of the club and to
guests of the club enjoying the privileges of membership, for consumption only on
the premises kept and operated by the club; provided that the license shall also
authorize any club member to keep in the member’s private locker on the premises a
reasonable quantity of liquor, if owned by the member, for the member’s own
personal use and not to be sold[;] and that may be consumed only on the premises.
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(h) Class 7. Vessel licenses. A general license may be granted to the owner of
any vessel performing a regular water transportation passenger service between any
two or more ports in the State for the sale of liquor (other than alcohol) on board the
vessel while in the waters of the State; provided the sales are made only while the
vessel is en route[;] and only for consumption by passengers on board. If the vessel
has a home port in the State, the license shall be issuable in the county in which the
home port is situated; provided that if the licensee’s home port is not situated in this
State, the license shall be issuable in the city and county of Honolulu. If, on any
vessel for which no license has been obtained under this chapter, any liquor is sold or
served within three miles of the shore of any island of the State [the-samel], it shall
constitute a violation of this chapter.

(@) Class 8. Transient vessel licenses. A general license may be granted to the
owner of any vessel that does not fall within class 7 for the sale of liquor (other than
alcohol) on board the vessel while in any port of the State. Sales shall be made only
for consumption by passengers and their guests on board the vessel. The license shall
be issuable in each county where the sales are to be made; provided that the
application for the license may be made by any agent representing the owner.

(j) Class 9. Tour or cruise vessel licenses. A general license may be granted
to the owner of any tour or cruise vessel for the sale of liquor (other than alcohol) on
board the vessel while in the waters of the State; provided that sales be made only for
consumption by passengers on board while the vessel is in operation outside the port
or dock of any island of the State, unless otherwise approved by the county where
the license has been issued. If the vessel has a home port in the State, the license
shall be issuable in the county wherein the home port is situated; provided that if the
licensee’s home port is not situated in this State, the license shall be issuable in the
city and county of Honolulu. If, on any vessel for which no license has been obtained
under this chapter, any liquor is sold or served within three miles of the shore of any
island of the State, [the-same] it shall constitute a violation of this chapter.

(k) Class 10. Special. A special license may be granted for the sale of liquor
for a period not to exceed three days on any occasion and under any conditions as
may be approved by the commission. Of this class, there shall be the following
kinds:

(1) General (includes all liquors except alcohol);

(2) Beer and wine; and

(3) Beer.

Under this license, the liquors therein specified shall be consumed on the premises.

(1) Class 11. Cabaret license. A cabaret license shall be general only (but
excluding alcohol) and shall authorize the sale of liquors for consumption on the
premises. This license shall be issued only for premises where food is served,
facilities for dancing by the patrons are provided, including a dance floor, and live or
amplified recorded music or professional entertainment, except professional enter-
tainment by a person who performs or entertains unclothed, is provided for the
patrons; provided that professional entertainment by persons who perform or enter-
tain unclothed shall be authorized by:

(1) A cabaret license for a premise where professional entertainment by

persons who perform or entertain unclothed was presented on a regular
and consistent basis immediately prior to June 15, 1990;

(2) A cabaret license that, pursuant to rules adopted by the liquor commis-
sion, permits professional entertainment by persons who perform or
entertain unclothed.

A cabaret license under paragraph (1) or (2) authorizing professional enter-
tainment by persons who perform or entertain unclothed shall be transferable
through June 30, 2000. A cabaret license under paragraph (1) or (2) authorizing
professional entertainment by persons who perform or entertain unclothed shall not
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be transferable after June 30, 2000, except when the transferee obtains approval
from the liquor commission, and pursuant to rules adopted by the commission.
Notwithstanding any rule of the liquor commission to the contrary, cabarets in resort
areas may be opened for the transaction of business until 4 a.m. throughout the entire
week.

(m) Class 12. Hotel licenses. A license to sell liquor in a hotel shall authorize
the licensee to provide entertainment and dancing on the hotel premises and to sell
all liquors, except alcohol, for consumption on the premises; provided that a hotel
licensee, with commission approval, may provide off-premises catering; provided
that the catering activity is directly related to the licensee’s operation as a hotel.

Procedures such as room service, self-service (no-host), minibars or [the
like] similar service in guest rooms[;] and service at private parties in areas that are
the property of and contiguous to the hotel, are permitted with commission approval.

Any licensee who would otherwise fall within the hotel license class but
holds a different class of license may be required to apply for a hotel license.

If the licensee applies for a change of classification prior to July 30, 1992, the
licensee shall not be subject to the requirements of sections 281-52, 281-54, and
281-57 through 281-59.

(n) Class 13. Caterer license. A general license may be granted to any
licensee who serves food as part of their operation for the sale of liquor (other than
alcohol) while performing food catering functions.

No catering service for the sale of liquor [wilt] shall be performed off the
licensee’s premises, unless prior written notice of the service has been delivered to
the office of the liquor commission of the county concerned. The notice shall state
the date, time, and location of the proposed event and shall include a written
statement signed by the owner or representative of the property that the function will
be subject to the liquor laws and to inspection by investigators.

(0) Class 14. Brewpub licenses. A brewpub licensee:

(1)  Shall manufacture not more than ten thousand barrels of malt beverages

on the licensee’s premises during the license year;
(2) May sell malt beverages manufactured on the licensee’s premises for
consumption on the premises;
(3) May sell malt beverages manufactured by the licensee in brewery-
sealed packages to class 3, wholesale dealer licensees pursuant to
conditions imposed by county planning and public works departments;
(4) May sell intoxicating liquor, purchased from a class 1, manufacturer
licensee, or a class 3, wholesale dealer’s licensee, to consumers for
consumption on the licensee’s premises; provided that the premises is
owned and operated by the licensee.
The categories of establishments shall be as follows:

(A) A standard bar; or

(B) Premises in which live entertainment or recorded music is pro-
vided. Facilities for dancing by the patrons may be permitted as
provided by commission rules.

(p) It shall be unlawful for any retail licensee, except a class 10 licensee, to
purchase, acquire, or sell liquor from any person other than a wholesaler licensed
pursuant to this chapter, except as otherwise provided in this section.

(qQ) Any provision to the contrary notwithstanding, at the discretion of the
county liquor commission, permission may be granted to a bona fide hotel, restau-
rant, or club licensed under class 2, class 6, class 11, class 12, or class 14 to allow a
patron to remove from the licensed premises any portion of wine that was purchased
for consumption with a meal; provided that it is recorked or resealed in its original
container. This subsection applies only to a valid holder of a class 2, class 6, class 11,
class 12, or class 14 license engaged in meal service.
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(r) Sections 281-57 to 281-61 shall not apply to classes 7 through 10 and
13.”

SECTION 3. Statutory material to be repealed is bracketed and stricken.
New statutory material is underscored.

SECTION 4. This Act shall take effect upon its approval.
(Approved April 25, 2002.)

ACT 50 H.B. NO. 2282

A Bill for an Act Relating to Agreements to Arbitrate Made Before July 1, 2002.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 658A-3, Hawaii Revised Statutes, is amended by
amending subsection (b) to read as follows:

“‘(b) This chapter governs an agreement to arbitrate made before July 1,
2002, if all the parties to the agreement or to the arbitration proceeding so agree in a
record. If the parties to the agreement or to the arbitration do not so agree in a record,
an agreement to arbitrate that is made before July 1, 2002, shall be governed by the
law specified in the agreement to arbitrate or, if none is specified, by the state law in
effect on the date when the arbitration began or on June 30, 2002, whichever first
occurred.”’

SECTION 2. New statutory material is underscored.

SECTION 3. This Act shall take effect on July 1, 2002.
(Approved April 25, 2002.)

ACT 51 H.B. NO. 2507

A Bill for an Act Relating to Registration of Divorces and Annulments.

Be It Enacted by the Legislature of the State of Hawaii:
SECTION 1. Section 338-29, Hawaii Revised Statutes, is repealed.
SECTION 2. Statutory material to be repealed is bracketed and stricken.!

SECTION 3. This Act shall take effect on January 1, 2003.
(Approved April 25, 2002.)

Note
1. Edited pursuant to HRS §23G-16.5.
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ACT 52 S.B. NO. 2094

A Bill for an Act Relating to Health Insurance Reimbursement.

Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The legislature finds that Hawaii’s Prompt Payment law went
into effect on July 1, 2000. Since then physicians have been confused over the notice
requirement in the law, mistakenly confusing the notification letter of additional
time needed as a denial of payment for services.

The purpose of this Act is to simplify the administrative costs and burdens
associated with Act 99, Session Laws of Hawaii 1999, and to eliminate confusion
and reduce the cost of complying with the law for both health plans and physicians.
A further purpose of this Act is to make permanent the provisions of Act 99.

SECTION 2. Act 99, Session Laws of Hawaii 1999, is amended by amend-
ing section 5 to read as follows:

“SECTION 5. This Act shall take effect on July 1, 2000[;—and—shatl-be
d_an : 002—provided-that section-478-8(b)- Hawaii Revige

S t 3

SECTION 3. Section 431:13-108, Hawaii Revised Statutes, is amended to
read as follows:

““[f]§431:13-108[1] Reimbursement for health insurance benefits. (a)
This section applies to accident and sickness insurance providers under part I of
article 10A of chapter 431, mutual benefit societies under article 1 of chapter 432,
dental service corporations under chapter 423, and health maintenance organizations
under chapter 432D.

(b) Unless shorter payment timeframes are otherwise specified in a contract,
an entity shall reimburse a claim that is not contested or denied not more than thirty
calendar days after receiving the claim filed in writing, or fifteen calendar days after
receiving the claim filed electronically, as appropriate.

() If a claim is contested or denied or requires more time for review by an
entity, the entity shall notify the health care provider in writing or electronically not
more than fifteen calendar days after receiving a claim filed in writing, or not more
than seven calendar days after receiving a claim filed electronically, as appropriate.
The notice shall identify the contested portion of the claim and the specific reason
for contesting or denying the claim, and may request additional information[-];
provided that a notice shall not be required if the entity provides a reimbursement
report containing the information, at least monthly, to the provider.

(d) Every entity shall implement and make accessible to providers a system
that provides verification of enrollee eligibility under plans offered by the entity.

(&3] (e) If information received pursuant to a request for additional informa-
tion is satisfactory to warrant paying the claim, the claim shall be paid not more than
thirty calendar days after receiving the additional information in writing, or not more
than [seven] fifteen calendar days after receiving the additional information filed
electronically, as appropriate.

[¢e)] (f) Payment of a claim under this section shall be effective upon the date
of the postmark of the mailing of the payment, or the date of the electronic transfer
of the payment, as applicable.

[€B](g) Notwithstanding section 478-2 to the contrary, interest shall be
allowed at a rate of fifteen per cent a year for money owed by an entity on payment
of a claim exceeding the applicable time limitations under this section, as follows:
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(1) For an uncontested claim:

(A) Filed in writing, interest from the first calendar day after the
thirty-day period in subsection (b); or

(B) Filed electronically, interest from the first calendar day after the
fifteen-day period in subsection (b);

(2) TFor a contested claim filed in writing:

(A) For which notice was provided under subsection (c), interest
from the first calendar day thirty days after the date the additional

: information is received; or

(B) For which notice was not provided within the time specified
under subsection (c), interest from the first calendar day after the
claim is received; or

(3) For a contested claim filed electronically:

(A) For which notice was provided under subsection (c), interest
from the first calendar day fifteen days after the additional infor-
mation is received; or

(B) For which notice was not provided within the time specified
under subsection (c), interest from the first calendar [{]day[]]
after the claim is received.

The commissioner may suspend the accrual of interest if the commissioner
determines that the entity’s failure to pay a claim within the applicable time
limitations was the result of a major disaster or of an unanticipated major computer
system failure.

[¢2)] (h) Any interest that accrues in a sum of at least $2 on a delayed clean
[elaims] claim in this section shall be automatically added by the entity to the
amount of the unpaid claim due the provider.

[@] (i) In determining the penalties under section 431:13-201 for a violation
of this section, the commissioner shall consider:

(1) The appropriateness of the penalty in relation to the financial resources

and good faith of the entity;

(2) The gravity of the violation;

(3) ' The history of the entity for previous similar violations;

(4) The economic benefit to be derived by the entity and the economic
impact upon the health care facility or health care provider resulting
from the violation; and

(5) Any other relevant factors bearing upon the violation.

[ (i) As used in this section:

“‘Claim’’ means any claim, bill, or request for payment for all or any portion
of health care services provided by a health care provider of services submitted by an
individual or pursuant to a contract or agreement with an entity[-], using the entity’s
standard claim form with all required fields completed with correct and complete
information.

““Clean claim’’ means a claim in which the information in the possession of
an entity adequately indicates that:

(1) The claim is for a covered healih care service provided by an eligible

health care provider to a covered person under the contract;

(2) The claim has no material defect or impropriety;

(3) There is no dispute regarding the amount claimed; and

(4) The payer has no reason to believe that the claim was submitted
fraudulently.

The term does not include:

(1) Claims for payment of expenses incurred during a period of time when

premiums were delinguent;
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(2) Claims that are submitted fraudulently or that are based upon material
misrepresentations;
(3) Medicaid or Medigap claims; and
(4) Claims that require a coordination of benefits, subrogation, or preexist-
ing condition investigations, or that involve third-party liability.
“Contest”’, ‘‘contesting’’, or ‘‘contested’’ means the circumstances under
which an entity was not provided with, or did not have reasonable access to,
sufficient information needed to determine payment liability or basis for payment of
the claim.
“‘Deny”’, “‘denying’’, or ‘‘denied’’ means the assertion by an entity that it
has no liability to pay a claim based upon eligibility of the patient, coverage of a
service, medical necessity of a service, liability of another payer, or other grounds.
“‘Entity’” means accident and sickness insurance providers under part I of
article 10A of chapter 431, mutual benefit societies under article 1 of chapter 432,
dental service corporations under chapter 423, and health maintenance organizations
under chapter 432D.
““Health care facility’’ shall have the same meaning as in section 327D-2.
“‘Health care provider’” means a Hawaii health care facility, physician,
nurse, or any other provider of health care services covered by an entity.”’

SECTION 4. Statutory material to be repealed is bracketed and stricken.
New statutory material is underscored.

SECTION 5. This Act shall take effect on June 30, 2002.
(Approved April 25, 2002.)

ACT 53 S.B. NO. 2681

A Bill for an Act Relating to Public Works.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 464-4, Hawaii Revised Statutes, is amended to read as
follows: :

$15,000:] (a) Notwithstandin
projects involving:
(1) Alteration or new construction shall be required to have:

(A) Plans or specifications prepared by or under the supervision of an
appropriately licensed professional engineer, architect, or land-
scape architect. The licensed professional engineer, architect, or
landscape architect, as the case may be, shall stamp the plans or
specifications, and indicate that the licensee has prepared or
supervised the preparation of the plans or specifications; and
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(B) A licensed professional engineer, architect, or landscape architect
designated by the State, county, or political subdivision that is
undertaking the public works project to observe the alteration or
new construction. For the observation of construction of these
types of public works projects, the licensed professional engi-
neer, architect, or landscape architect, as the case may be, shall
not be required to stamp the plans or specifications.

(2) Maintenance work shall:

(A) Not be required to have plans or specifications prepared by or
under the supervision of an appropriately licensed professional
engineer, architect, or landscape architect; and

(B) Berequired to have a licensed professional engineer, architect, or
landscape architect designated by the State, county, or political
subdivision that is undertaking the public works project to ob-
serve the maintenance work. For the observation of construction
of this type of public works project, the licensed professional
engineer, architect, or landscape architect, as the case may be,
shall not be required to stamp the plans or specifications.

(b) All land surveys involving property boundaries for public purposes or
plans thereof shall be made or supervised by a licensed" surveyor. The licensed land
surveyor shall stamp the land surveys or plans, and indicate that the licensee has
prepared or supervised the preparation of the land surveys or plans.

(c) For purposes of this section:

““Maintenance’’ means minor repairs or replacement work which do not
affect or involve the structural integrity of the public works project.

“‘Public works projects’’ means projects undertaken by the State, counties,
or any political subdivisions thereof.”’

SECTION 2. Statutory material to be repealed is bracketed and stricken.
New statutory material is underscored.

SECTION 3. This Act shall take effect upon its approval.

(Approved April 25, 2002.)

Note

1. Prior to amendment ‘‘land’” appeared here.

ACT 54 S.B. NO. 2769

A Bill for an Act Relating to Mental Health.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 334-106, Hawaii Revised Statutes, is amended to read
as follows:

¢¢§334-106 License or accreditation required. Facilities operated pursuant
to this part shall be licensed under existing licensing categories, including provi-
sional licenses, or accredited pursuant to section 321-193(10). Facilities operated
pursuant to section 334-103(1) or (2) to provide services to mentally ill adults shall
be licensed, including provisional licenses. Facilities operated to provide services to
mentally ill adults pursuant to section 334-103(3) or (4) shall be accredited rather
than licensed. The director shall review the appropriateness of these licensing and
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accreditation categories. If the director determines that new licensing or accredita-
tion categories are necessary, the director shall issue a report and recommendation to
the legislature.”’

SECTION 2. New statutory material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved April 25, 2002.)

ACT 55 H.B. NO. 57

A Bill for an Act Relating to Agriculture.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The purpose of this Act is to extend the time in which privately-
funded industrial hemp research can be conducted in Hawaii.

SECTION 2. Act 305, Session Laws of Hawaii 1999, is amended by
amending section 6 to read as follows:

“SECTION 6. This Act shall take effect upon its approval, and shall be
repealed on June 30, [2002-] 2005.”

SECTION 3. Statutory material to be repealed is bracketed and stricken.
New statutory material is underscored.

SECTION 4. This Act shall take effect upon June 29, 2002.
(Approved April 26, 2002.)

ACT 56 H.B. NO. 2232

A Bill for an Act Relating to the Whistleblowers’ Protection Act.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. According to the joint senate-house investigative committee to
investigate the State’s efforts to comply with the Felix consent decree, many people
were reluctant to publicly share information on specific incidents of abuse and waste
for fear of possible retaliation. Despite reports of threats to witnesses and potential
testifiers, people did brave this climate of fear to come forward with their concerns.

The legislature finds that public bodies, including legislative investigating
committees which examine reports of alleged fraud, abuse, and waste, should not
have to rely solely on the bravery of certain people to make government more
effective and efficient. The Whistleblowers’ Protection Act, chapter 378, Hawaii
Revised Statutes, needs to be strengthened to protect the brave, fortify the meek, and
expose the scurrilous.

SECTION 2. Section 378-62, Hawaii Revised Statutes, is amended to read as
follows:
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“‘[[18378-62[3] Discharge of, threats to, or discrimination against em-
ployee for reporting violations of law. An employer shall not discharge, threaten,
or otherwise discriminate against an employee regarding the employee’s compensa-
tion, terms, conditions, location, or privileges of employment because:

(1) The employee, or a person acting on behalf of the employee, reports or

is about to report to the emplover, or reports or is about to report to a
public body, verbally or in writing, a violation or a suspected violation
of [-a]:

(A) Alaw [er], rule, ordinance, or regulation, adopted pursuant to law
of this State, a political subdivision of this State, or the United
States[;]; or

(B) A contract executed by the State, a political subdivision of the
State, or the United States,

unless the employee knows that the report is false; or

(2) An employee is requested by a public body to participate in an

investigation, hearing, or inquiry held by that public body, or a court

action.”’

SECTION 3. Section 378-63, Hawaii Revised Statutes, is amended by
amending subsection (a) to read as follows:

*‘(a) A person who alleges a violation of this part may bring a civil action for
appropriate injunctive relief, or actual damages, or both within [ninety-days] two
years after the occurrence of the alleged violation of this part.”’

SECTION 4. Section 378-65, Hawaii Revised Statutes, is amended by
amending subsection (a) to read as follows:

“‘(a) A person who violates this part shall be fined not less than $500 nor
more than [$500] $5,000 for each violation.”’

SECTION 5. This Act does not affect rights and duties that matured,
penalties that were incurred, and proceedings that were begun, before its effective
date.

SECTION 6. Statutory material to be repealed is bracketed and stricken.
New statutory material is underscored.

SECTION 7. This Act shall take effect upon its approval.

(Approved April 26, 2002.)

ACT 57 S.B. NO. 2881

A Bill for an Act Relating to Elderly Care.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The legislature finds that the chronically ill and disabled
elderly are often in need of a variety of long-term care services including medical
services, rehabilitation therapy, psychosocial counseling, transportation, meals, per-
sonal care, and grooming. In addition, the frail elderly and their families are often
caught in a labyrinth of application forms, frequent physician visits, endless phone
calls, and inquiries to obtain appropriate services that can meet the different health
and social needs of the frail elderly. Dealing with multiple agencies and deciphering
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their costs and eligibility requirements are formidable tasks and add to family stress
and frustration, which may lead to compromising the continuity of care for the
elderly person.

The outcome of such a fragmented long-term care system and the limited
scope of services is that the frail individual usually must make do with what can be
obtained in the community or be prematurely placed in an institution such as a
nursing home. The legislature, as well as families, finds this to be not only costly and
inadequate, but also undesirable. Moreover, nursing home placements are expensive
because of the high costs of constructing and operating such facilities.

As the elderly population rapidly increases, especially with the *‘baby boom-
ers’’ reaching age sixty-five starting from the year 2011, the legislature recognizes
the need for a more comprehensive, community-based program that prevents institu-
tionalization and contains long-term care costs. To meet this need, the 1991
legislature established a demonstration project at Maluhia Hospital known as the
program for all-inclusive care for the elderly (PACE).

The legislature finds that PACE provides a complete package of services that
enhances the quality of life for the program’s elderly participants. In addition, PACE
addresses the problems of fragmented and costly long-term care by meeting the
needs of Hawaii’s families who are struggling to maintain frail elderly individuals in
their own homes to avoid institutionalization. The legislature further finds that
PACE costs less than what Medicare, Medicaid, and private individuals currently
pay for long-term care.

Recognizing the overall success of similar projects nationwide, Congress
passed the ‘‘Balanced Budget Act of 1997, which established PACE as a perma-
nent type of provider under Medicare and allows states the option to pay for PACE
services under Medicaid. Hawaii’s PACE program at Maluhia, along with other
PACE sites throughout the country, are now seeking this permanent provider status
under Medicare and being included into their respective Medicaid’s state plan as a
benefit for eligible clients. Maluhia’s PACE demonstration status will continue until
June 30, 2005, to provide the necessary transition period into the new permanent
status granted by the federal agency and for the program to be included as an
amendment in the state plan.

The purpose of this Act is to extend the PACE demonstration project at
Maluhia as it awaits its federal approval from the Centers for Medicare and
Medicaid Services, formerly known as the Health Care Financing and Administra-
tion, to become a permanent provider as established by Congress.

SECTION 2. Act 211, Session Laws of Hawaii 1992, as amended by Act
338, Session Laws of Hawaii 1997, is amended by amending section 8 to read as
follows:

“SECTION 8. This Act shall take effect on July 1, 1992, and shall be
repealed on June 30, [2002:] 2005.”

SECTION 3. Act 338, Session Laws of Hawaii 1997, section 3, is amended
to read as follows:
““SECTION 3. (a) The PACE program shall submit a program description
and a financial and management report to the legislature.
The program description and the financial and management report shall
contain:
(1) A description of the scope of services;
(2) Eligibility criteria for provided services;
(3) An evaluation documenting the quality of care and health outcomes as
measured by standards upheld by the department of health’s [hospital
and-medical facilities-braneh;] office of health care assurance branch,
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(D]

&)

©

Q)
®
®

and as defined by [medicare-or] Medicare and [medieaid] Medicaid

licensing requirements under the department of human service’s'

[community long-term-care-branech] adult and community care services

branch, and by the [Natienal] national PACE standards, which include

data on hospitalization and nursing home” placement rates, activities

of® daily living, and satisfaction rates of patients and families;

An assessment of the State’s exposure to liability including:

(A) A financial measurement of the State’s obligation to provide care
to all participants through the termination of all care contracts;

(B) A comparison of the amount computed in [()] (A) to the charge
to clients approved or estimated to be approved by the [Health
Care Financing-Administration;] Centers for Medicare and Med-
icaid Services; and

(C) An explanation of all assumptions used to develop the assess-
ment.

The assessment is an extension of paragraph (9) for the evaluation of

the future viability of this project by consideration of all relevant costs,

including overhead, facilities and housing costs, fringe benefits and

payroll taxes, financing, and the cost of pass through services from

other sectors of government; '

Census data from PACE’s inception covering:

(A) Number of patients enrolled in* the past five years;

(B) Average number of patients enrolled per month; and

(C) Expected growth;

Costs to:

(A) Participants; and

(B) Medicaid;

A description of the financing structure for the program, including an

analysis of the adequacy of the reserve for future care costs;

Documentation of the number of full time equivalent employee® and the

patient-staff ratio; and

The total cost of the PACE program including:

(A) The State’s total coniribution on an annual basis;

(B) Expenditures by cost categories;

(C) Cost per patient per month based on all state and [medicaid]
Medicaid funding; and ,

(D) Presentation of revenue and expenses, including disclosure of the
provision for future care costs by year.

(b) The PACE program shall address these issues and report its findings to
the legislature no later than twenty days before the convening of the regular session
of 1998, 1999, 2000, 2001, 2002, [ard] 2003[:], 2004, and 2005.”

SECTION 4. Statutory material to be repealed is bracketed and stricken.
New statutory material is underscored.

SECTION 5. This Act shall take effect on June 29, 2002.
(Approved April 26, 2002.)

1. Prior to amendment *‘services’s’” appeared here. ‘‘Service’s

Notes

1400

should be underscored.

2. Prior to amendment ‘‘homes’’ appeared here. ‘‘Home’’ should be underscored.

3. Prior to amendment ‘‘on’” appeared here. ‘‘Of’” should be underscored.

4. Prior to amendment ‘“for’” appeared here. ‘‘In’’ should be underscored.

5. Prior to amendment ‘‘employees’’ appeared here. ‘‘Employee”’ should be underscored.
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ACT 58 H.B. NO. 2167

A Bill for an Act Relating to Traffic Enforcement.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The traffic enforcement demonstration project originally autho-
rized by Act 234, Session Laws of Hawaii 1998, as amended by Act 263, Session
Laws of Hawaii 1999, and Act 240, Session Laws of Hawaii 2000, began operations
in December, 2001. The system has caused numerous disruptions to drivers and
pedestrians in the State, and the legislature finds that the photo traffic enforcement
system should be discontinued as soon as possible so that further review of the
system can occur.

The purpose of this Act is to repeal the law authorizing use of a photo traffic
enforcement system, and to reenact all provisions of the Hawaii Revised Statutes in
the manner they read prior to being amended to accommodate the photo traffic
enforcement system.

SECTION 2. Act 234, Session Laws of Hawaii 1998, Act 263, Session Laws
of Hawaii 1999, and Act 240, Session Laws of Hawaii 2000 are repealed. Sections
286-45, 286-172(a), 291C-38(c), 291C-163(a), 291C-165(b), and 291C-223, Hawaii
Revised Statutes, are reenacted in the form in which they read on June 30, 1998.

SECTION 3. This Act does not affect citations or summonses that were
issued, penalties that were incurred, or proceedings that were begun before its
effective date.

SECTION 4. As soon as is legally possible following the effective date of
this Act, the state department of transportation shall terminate all contracts with
private entities for the provision of photo traffic enforcement services under Act 234,
Session Laws of Hawaii 1998, Act 263, Session Laws of Hawaii 1999, or Act 240,
Session Laws of Hawaii 2000.

SECTION 5. All moneys in the photo enforcement revolving fund estab-
lished by Act 234, Session Laws of Hawaii 1998, section 17B, as added by Act 240,
Session Laws of Hawaii 2000, section 7, as of the effective date of this Act shall be
transferred to the general fund of the State; provided that all funds received on or
after the effective date of this Act as a result of photo traffic citations or summonses
issued prior to the effective date of this Act that would have been deposited into the
photo enforcement revolving fund shall be deposited into the general fund.

SECTION 6. This Act shall take effect upon its approval.
(Approved April 30, 2002.)

Note

(Became law on April 30, 2002, without the governor’s signature, pursuant to Art. III, §16,
State Constitution.)
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ACT 59 H.B. NO. 1746

A Bill for an Act Relating to Unattended Vehicles.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 290-11, Hawaii Revised Statutes, is amended by
amending subsection (a) to read as follows:

*‘(a) Notwithstanding any other provision of this chapter, any vehicle left
unattended on private or public property without authorization of the owner or
occupant of the property, may be towed away at the expense of the owner of the
vehicle, by order of the owner, occupant, or person in charge of the property;
provided that there is posted a notice prohibiting vehicles to park on the property
without authorization. The notice shall state [where] that the vehicle will be towed
and held[-] at the expense of the vehicle owner, as well as the name, address, and a
telephone number of the facility where the vehicle will be towed and held. The
notice shall be of such size and be placed in a location [reasenably-caleulatedto-call

i i i -] that is clearly visible to the driver of a
vehicle approaching any individual marked or unmarked parking space; provided
that where an entire parking lot consists of restricted parking spaces, placement of
the notice at each entrance of the parking lot shall suffice.”’

SECTION 2. Statutory material to be repealed is bracketed and stricken.
New statutory material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved May 23, 2002.)

ACT 60 H.B. NO. 1970

A Bill for an Act Relating to the Hawaii State Emergency Response Commission.

Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The legislature finds that the University of Hawaii school of
public health was closed after the loss of its accreditation. It was replaced by a new
department of public health sciences and epidemiology, located in the John A. Burns
school of medicine.

At the November 17, 2000, meeting of the Hawaii state emergency response
commission, members approved a change in membership to replace the dean of the
University of Hawaii school of public health with the dean of the University of
Hawaii John A. Burns school of medicine.

The purpose of this Act is to amend chapter 128E, Hawaii Revised Statutes,
to reflect the change in membership of the commission. If the school of public health
is reaccredited, this Act allows the governor to reappoint the dean of that school in
lieu of the dean of the medical school.

SECTION 2. Section 128E-2, Hawaii Revised Statutes, is amended by
amending subsection (b) to read as follows:

*(b) The commission shall consist of the following members, who shall be
appointed by the governor as provided in section 26-34:

(1) The director of health;
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(2) The chairperson of the board of agriculture;

(3) The adjutant general;

(4) The director of labor and industrial relations;

(5) The chairperson of the board of land and natural resources;

(6) The director of the office of environmental quality control;

(7) The director of business, economic development, and tourism;

(8) The director of transportation;

(9) The dean of the University of Hawaii school of public health[:] or the
dean of the University of Hawaii school of medicine, as determined by
the governor;

(10) The director of the environmental center of the University of Hawaii;

(11)  One representative from each committee designated by the mayor of
each respective county; and

(12)  Other persons appointed by the governor to meet the minimum require-
ments of the Emergency Planning and Community Right-to-Know Act
of 1986.”

SECTION 3. Statutory material to be repealed is bracketed and stricken.
New statutory material is underscored.

SECTION 4. This Act shall take effect upon approval.
(Approved May 23, 2002.)

ACT 61 H.B. NO. 2009

A Bill for an Act Relating to Agriculture.
Be It Enacted by the Legislature of the State of Hawaii:

Section 1. Chapter 150A, Hawaii Revised Statutes, is amended by amending
its title to read as follows:

“PLANT AND NON-DOMESTIC ANIMAL QUARANTINE
AND MICROORGANISM IMPORT?’

SECTION 2. Section 150A-6.3, Hawaii Revised Statutes, is amended to read
as follows:

““§150A-6.3 Microorganism import. (a) The board shall maintain:
(1) A list of nonrestricted microorganisms allowed entry into the State
without a permit;
(2)  Alist of restricted microorganisms that require a permit for import into
the State and possession; and
(3)  Alist of microorganisms that are select human pathogens allowed entry
into the State without a permit but that require the department to notify
the department of health of entry for the purpose of possible department
of health inspection and monitoring.
Import of a microorganism on these lists, as well as import of any unlisted micro-
organism, shall be subject to the notification, labeling, and inspection requirements
of section 150A-5, and is allowed only as provided herein.
(b) Import of a microorganism on the restricted list of microorganisms shall
be by permit issued pursuant to rules and subject to conditions established by rules;

197



ACT 61

provided that, if the department in its discretion determines that import of a micro-
organism on the restricted list or the microorganism’s proposed use presents a high
risk to agriculture, horticulture, the environment, or animal or public health, the
import request shall be subject to advisory committee review and board approval,
including a determination that the importer is able to comply with conditions
established by the board, before a permit may be issued.

(c) Import and possession of an unlisted microorganism may be allowed
based on the department’s determination of the level of risk presented by the import,
including its proposed use, to agriculture, horticulture, the environment, or animal or
public health. Import shall be either by letter of authorization or special permit
issued by the department, without advisory committee review or board approval, or,
alternatively, by special permit issued by the department subsequent to advisory
committee review and board approval, according to risk level as provided by rule;
provided that in the latter instance the importer is able to comply with conditions
established by the board.

(d) The department may issue an emergency permit on a case-by-case basis
to a state or federal agency or state university to allow import and possession of a
microorganism on the list of restricted microorganisms or an unlisted microorganism
for the purpose of remediating any emergency or disaster affecting agriculture,
horticulture, the environment, [ex] animal or public health[;], or for emergency
preparedness; provided that:

(1) The board, without advisory committee review, first obtains advice

from qualified persons with relevant expertise;

(2) The board determines that import in less time than is required for
issuance of a special permit under subsections (b) and (c) as applicable,
is necessary to remediate the emergency or disaster; and

(3) The importer is able to meet conditions established by the board.

(e) Microbial products may be imported as follows:

(1) Microbial products containing certain strains of microorganisms on the
nonrestricted list of microorganisms, as identified by rule, may enter
the State without a permit but shall not be imported without a registra-
tion issued pursuant to rules. Import of an unregistered microbial
product required to be registered with the department is a violation of
this section; and

(2) Import of microbial products other than those products required to be
registered pursuant to paragraph (1) shall be by permit or letter of
authorization, as provided in subsections (b) and (c) as applicable.

(f) Permits issued under rules adopted prior to Act 211, Session Laws of
Hawaii 2000, are valid until the expiration date shown on the permit with no
entitlement to renewal on the original import terms and conditions. Upon expiration
of those permits, continued import is subject to reapplication and satisfaction of
requirements under rules adopted to implement this section.

(2) The board may amend conditions in permits, letters of authorization, and
registrations, or cancel permits, letters of authorization, and registrations, as neces-
sary, if the board determines that the classification of the microorganism being
imported or the conditions attendant to the microorganism’s import and use must be
changed due to newly discovered risks to agriculture, horticulture, the environment,
or animal or public health.”

SECTION 3. Section 150A-6.4, Hawaii Revised Statutes, is amended to read
as follows:

¢¢§150A-6.4 Permit and other import document issuance; requirements.
Except as otherwise provided in this part, all permits, letters of authorization, or
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registrations referenced in sections 150A-6 through 150A-6.3 shall be issued pursu-
ant to rules. Any violation of conditions listed on the permits, letters of authoriza-
tion, or registrations shall be a violation of this chapter.”

SECTION 4. Statutory material to be repealed is bracketed and stricken.
New statutory material is underscored.

SECTION 5. This Act shall take effect upon its approval.
(Approved May 23, 2002.)

ACT 62 H.B. NO. 2307

A Bill for an Act Relating to Electronic Transactions.

Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 489E-11, Hawaii Revised Statutes, is amended to read
as follows:

“[f1S489E-11[1] Notarization [and], certification, acknowledgment[.],
and verification. If a law requires a signature or record to be notarized, certified,
acknowledged, verified, or made under oath[;] or seal, the requirement is satisfied if
the electronic signature or seal of the person authorized to perform those acts,
together with all other information required to be included by other applicable law, is
attached to or logically associated with the signature or record.”

SECTION 2. Statutory material to be repealed is bracketed and stricken.
New statutory material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved May 23, 2002.)

ACT 63 H.B. NO. 2365

A Bill for an Act Relating to Taxation.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The legislature finds that article VII, section 6, of the constitu-
tion of the State of Hawaii requires the legislature to provide a tax refund or tax
credit when certain factors are met. The legislature finds that these factors have been
met and that the legislature is constitutionally required to provide a tax credit or tax
refund.

The purpose of this Act is to provide for an income tax credit of $1 multiplied
by the number of the taxpayer’s qualified exemptions to every resident, individual
taxpayer of the State to satisfy constitutionally mandated requirements.

SECTION 2. (a) There shall be allowed each resident individual taxpayer,

who files an individual income tax return for the taxable year 2002, and who is not
claimed or is not otherwise eligible to be claimed as a dependent by another taxpayer
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for federal or Hawaii state individual income tax purposes, a general income tax
credit of $1 that shall be deducted from income tax liability computed under chapter
235, Hawaii Revised Statutes; provided that a resident individual who has no income
or no income taxable under chapter 235, Hawaii Revised Statutes, and who is not
claimed or is not otherwise eligible to be claimed as a dependent by a taxpayer for
federal or Hawaii state individual income tax purposes may claim this credit.

Each resident individual taxpayer may claim the general income tax credit
multiplied by the number of qualified exemptions to which the taxpayer is entitled.

Each person for whom the general income tax credit is claimed shall have
been a resident of the State, as defined in section 235-1, Hawaii Revised Statutes, for
at least nine months regardless of whether the qualified resident was physically in
the State for nine months.

Multiple exemptions shall not be granted for the general income tax credit
because of age or deficiencies in vision, hearing, or other disability.

The general income tax credit shall not be available to:

(1) Any person who has been convicted of a felony and who has been
committed to prison and has been physically confined for the full
taxable year;

(2) Any person who would otherwise be eligible to be claimed as a
dependent but who has been committed to a youth correctional facility
and has resided at the facility for the full taxable year; or

(3) Any misdemeanant who has been committed to jail and has been
physically confined for the full taxable year.

The tax credit claimed by a resident taxpayer pursuant to this Act shall be
deductible from the resident taxpayer’s individual income tax liability for the taxable
year 2002. If the tax credit claimed by a resident taxpayer exceeds the amount of
income tax payment due from the resident taxpayer, the excess of credits over
payments due shall be refunded to the resident taxpayer; provided that a tax credit
properly claimed by a resident individual who has no income tax liability shall be
paid to the resident individual.

All claims for tax credits under this Act, including any amended claims, shall
be filed on or before the end of the twelfth month following the close of the taxable
year for which the credits may be claimed. Failure to comply with this filing
requirement shall constitute a waiver of the right to claim the credit.

(b) This section implements the provisions of article VII, section 6, of the
constitution of the State of Hawaii, enacted by the 1978 constitutional convention,
which reads as follows:

“DISPOSITION OF EXCESS REVENUES

Section 6. Whenever the state general fund balance at the close of each of
two successive fiscal years exceeds five percent of general fund revenues for each of
the two fiscal years, the legislature in the next regular session shall provide for a tax
refund or tax credit to the taxpayers of the State, as provided by law.”’

SECTION 3. This Act shall take effect upon its approval.
(Approved May 23, 2002.)
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ACT 64 H.B. NO. 2445

A Bill for an Act Relating to Housing.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Presently, all residents of state-funded elderly public housing
projects and privately owned projects assisted by the State must be sixty-two years
of age or older. Although this narrowly defined requirement helps to preserve the
intent of elder only housing, it prohibits elderly households with relatively younger
spouses or co-tenants from being able to reside in the projects and places a burden on
renting units, particularly in privately owned elderly housing. Additionally, the
sixty-two years of age requirement precludes mature adults who have disabilities but
who have not reached the age of sixty-two from accessing housing opportunities in
elderly housing projects. As such, more flexibility is needed to address the housing
needs of the elderly and persons with disabilities.

The purpose of this Act is to expand affordable rental housing opportunities
for the elderly in state-funded elderly public housing projects and privately owned
projects that are assisted by the housing and community development corporation of
Hawaii with state or federal resources if at least one person in the household is at
least sixty-two years of age. This Act is also intended to increase affordable rental
housing opportunities for persons with disabilities.

SECTION 2. Section 201G-1, Hawaii Revised Statutes, is amended by

adding three new definitions to be appropriately inserted and to read as follows:

““““Elder or elderly households’> means households in which at least one

member is sixty-two years of age, the spouse or partner has attained the age of
majority, and the remaining members have attained the age of fifty-five years at the
time of application to the project. A live-in aide shall cease to be a resident therein
upon the recovery of, or removal from the project of, the elder.

‘“Elder or elderly housing’’ means:

(1) A housing project intended for and occupied by elder or elderly
households; or

(2) Housing provided under any state or federal program that the Secretary
of the United States Department of Housing and Urban Development
determines is specifically designed and operated to assist elder or
elderly persons, or if the Secretary makes a determination, the project
may also be occupied by persons with disabilities who have reached the
age of majority.

‘‘Live-in aide’’ means a person who:

(1) Is eighteen years of age or older;

(2) Is living in the unit solely to assist the elder or elderly person in daily
living activities including bathing, meal preparation and delivery, me-
dicinal care, transportation, and physical activities;

(3) Is not legally obligated to support the elder or elderly person; and

(4) Is verified by the corporation as meeting these requirements.’’

SECTION 3. Section 201G-1, Hawaii Revised Statutes, is amended by
amending the definition of ‘‘elder’’ to read as follows:

‘“““Elder’’ or ‘‘elderly’’ means a person who is a resident of the State and has
attained the age of sixty-two years.”’

SECTION 4. Section 201G-152, Hawaii Revised Statutes, is amended to
read as follows: :
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¢¢§201G-152 Resident selection: dwelling accommodations; rentals. In
the administration of [keusing projectsfor-the-elderly;] elder or elderly housing, the
corporation shall observe the following with regard to resident selection, dwelling
accommodations, and rentals:

(1) Except as hereinafter provided, it shall accept [enly—elders] elder or
elderly households as residents in the housing projects;

(2) It may accept' residents in any housing unit one or more persons,
related or unrelated by marriage. It may also accept as a resident in any
dwelling accommodation or in any project, in the case of illness or
other disability of an elder who is a resident in the dwelling accommo-
dation or in the project, a person designated by the elder as the elder’s
[companion-and-whois-approved] live-in aide whose qualifications as a
live-in aide are verified by the corporation, although the person is not
an elder; provided that the person shall cease to be a resident therein
upon the recovery of, or removal from the project of, the elder;

(3) It may rent or lease to an elder a dwelling accommodation consisting of
any number of rooms as the corporation deems necessary or advisable
to provide safe and sanitary accommodations to the proposed resident
or residents [thereef] without overcrowding; and

(4) Notwithstanding that the elder has no written rental agreement or that it
has expired, so long as the elder continues to tender the usual rent to the
corporation or proceeds to tender receipts for rent lawfully withheld, no
action or proceeding to recover possession of the dwelling unit may be
maintained against the elder, nor shall the corporation otherwise cause
the elder to quit the dwelling unit involuntarily, demand an increase in
rent from the elder, or decrease the services to which the elder has been
entitled during hospitalization of the elder due to illness or other
disability.”’

SECTION 5. Section 201G-151, Hawaii Revised Statutes, is repealed.

SECTION 6. Statutory material to be repealed is bracketed and stricken.”
New statutory material is underscored.

SECTION 7. This Act shall take effect upon its approval, and shall apply to
all existing state-funded elderly housing projects or privately owned projects that are
assisted by the housing and community development corporation of Hawaii with
state or federal resources.

(Approved May 23, 2002.)

Notes

1. Prior to amendment ‘‘as’’ appeared here.
2. Edited pursuant to HRS §23G-16.5.

ACT 65 H.B. NO. 2478

A Bill for an Act Relating to Employment Status of Personnel of the Hawaii
National Guard Youth Challenge Academy.

Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The purpose of the Act is to both exempt and exclude positions
of the Hawaii National Guard Youth Challenge Academy from civil service and
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collective bargaining to enable the Department of Defense to more effectively
manage the wage constraints imposed by the federal government and the Master
Youth Cooperative Agreement.

SECTION 2. The legislature finds that the Master Youth Cooperative Agree-
ment constrains the manner in which Youth Challenge positions can be managed
under civil service and collective bargaining requirements. The unique provisions
specified by the federal government in the Master Youth Cooperative Agreement
establish manning models with salary limitations based on the federal salary scale.
Such limitations generate conflicts between the salary limitations imposed by the
Master Youth Cooperative Agreement and the negotiated collective bargaining
contracts covering included employees hired under the Youth Challenge Academy.
The pay of certain included employees was found to have exceeded the salary
limitations imposed by the Master Youth Cooperative Agreement. Moreover, per-
sonnel of the Youth Challenge Academy should be exempt from civil service on a
permanent basis, because the program is no longer a pilot program. Therefore,
section 76-16(12), Hawaii Revised Statutes, no longer provides an appropriate base
to exempt Youth Challenge Academy personnel from civil service.

SECTION 3. Section 76-16, Hawaii Revised Statutes, is amended by amend-
ing subsection (b) to read as follows:

““(b) The civil service to which this chapter applies shall comprise all
positions in the State now existing or hereafter established and embrace all personal
services performed for the State, except the following:

(1) Commissioned and enlisted personnel of the Hawaii national guard as
such, and positions in the Hawaii national guard that are required by
state or federal laws or regulations or orders of the national guard to be
filled from those commissioned or enlisted personnel;

(2) Positions filled by persons employed by contract where the director of
human resources development has certified that the service is special or
unique or is essential to the public interest and that, because of circum-
stances surrounding its fulfillment, personnel to perform the service
cannot be obtained through normal civil service recruitment proce-
dures. Any such contract may be for any period not exceeding one year;

(3) Positions that must be filled without delay to comply with a court order
or decree if the director determines that recruitment through normal
recruitment civil service procedures would result in delay or noncom-
pliance, such as the Felix-Cayetano consent decree;

(4) Positions filled by the legislature or by either house or any committee
thereof;

(5) Employees in the office of the governor and office of the lieutenant
governor, and household employees at Washington Place;

(6) Positions filled by popular vote;

(7) Department heads, officers, and members of any board, commission, or
other state agency whose appointments are made by the governor or are
required by law to be confirmed by the senate;

(8) Judges, referees, receivers, masters, jurors, notaries public, land court
examiners, court commissioners, and attorneys appointed by a state
court for a special temporary service;

(9) One bailiff for the chief justice of the supreme court who shall have the
powers and duties of a court officer and bailiff under section 606-14;
one secretary or clerk for each justice of the supreme court, each judge
of the intermediate appellate court, and each judge of the circuit court;
one secretary for the judicial council; one deputy administrative direc-
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(16)

tor of the courts; three law clerks for the chief justice of the supreme
court, two law clerks for each associate justice of the supreme court and
each judge of the intermediate appellate court, one law clerk for each
judge of the circuit court, two additional law clerks for the civil
administrative judge of the circuit court of the first circuit, two addi-
tional law clerks for the criminal administrative judge of the circuit
court of the first circuit, one additional law clerk for the senior judge of
the family court of the first circuit, two additional law clerks for the
civil motions judge of the circuit court of the first circuit,two additional
law clerks for the criminal motions judge of the circuit court of the first
circuit, and two law clerks for the administrative judge of the district
court of the first circuit; and one private secretary for the administrative
director of the courts, the deputy administrative director of the courts,
each department head, each deputy or first assistant, and each addi-
tional deputy, or assistant deputy, or assistant defined in paragraph
(16);

First deputy and deputy attorneys general, the administrative services
manager of the department of the attorney general, one secretary for the
administrative services manager, an administrator and any support staff
for the criminal and juvenile justice resources coordination functions,
and law clerks;

Teachers, principals, vice-principals, district superintendents, chief
deputy superintendents, other certificated personnel, not more than
twenty noncertificated administrative, professional, and technical per-
sonnel not engaged in instructional work, teaching assistants, educa-
tional assistants, bilingual/bicultural school-home assistants, school
psychologists, psychological examiners, speech pathologists, athletic
health care trainers, alternative school work study assistants, alternative
school educational/supportive services specialists, and alternative
school project coordinators in the department of education; the special
assistant to the state librarian, one secretary for the special assistant to
the state librarian, and members of the faculty of the University of
Hawaii, including research workers, extension agents, personnel en-
gaged in instructional work, and administrative, professional, and tech-
nical personnel of the university;

Employees engaged in special, research, or demonstration projects
approved by the governor;

Positions filled by inmates, kokuas, patients of state institutions, per-
sons with severe physical or mental handicaps participating in the work
experience training programs, and students and positions filled through
federally funded programs that provide temporary public service em-
ployment such as the federal Comprehensive Employment and Train-
ing Act of 1973;

A custodian or guide at Iolani Palace, the Royal Mausoleum, and
Hulihee Palace;

Positions filled by persons employed on a fee, contract, or piecework
basis, who may lawfully perform their duties concurrently with their
private business or profession or other private employment and whose
duties require only a portion of their time, if it is impracticable to
ascertain or anticipate the portion of time to be devoted to the service of
the State;

Positions of first deputies or first assistants of each department head
appointed under or in the manner provided in section 6, Article V, of
the State Constitution; three additional deputies or assistants either in
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charge of the highways, harbors, and airports divisions or other func-
tions within the department of transportation as may be assigned by the
director or' transportation, with the approval of the governor; four
additional deputies in the department of health, each in charge of one of
the following: behavioral health, environmental health, hospitals, and
health resources administration, including other functions within the
department as may be assigned by the director of health, with the
approval of the governor; an administrative assistant to the state librar-
ian; and an administrative assistant to the superintendent of education;
Positions specifically exempted from this part by any other law; pro-
vided that all of the positions defined by paragraph (9) shall be included
in the position classification plan;

Positions in the state foster grandparent program and positions for
temporary employment of senior citizens in occupations in which there
is a severe personnel shortage or in special projects;

Household employees at the official residence of the president of the
University of Hawaii;

Employees in the department of education engaged in the supervision
of students during lunch periods and in the cleaning of classrooms after
school hours on a less that' half-time basis;

Employees hired under the tenant hire program of the housing and
community development corporation of Hawaii; provided that not more
than twenty-six per cent of the corporation’s work force in any housing
project maintained or operated by the corporation shall be hired under
the tenant hire program; .
Positions of the federally funded expanded food and nutrition program
of the University of Hawaii that require the hiring of nutrition program
assistants who live in the areas they serve;

Positions filled by severely handicapped persons who are certified by
the state vocational rehabilitation office that they are able to perform
safely the duties of the positions;

One public high school student to be selected by the Hawaii state
student council as a nonvoting member on the board of education as
authorized by the State Constitution.!

Sheriff, first deputy sheriff, and second deputy sheriff; [and]

A gender and other fairness coordinator hired by the judiciary[:]; and
Positions in the Hawaii national guard youth challenge academy.

The director shall determine the applicability of this section to specific

positions.

Nothing in this section shall be deemed to affect the civil service status of
any incumbent as it existed on July 1, 1955.”’

SECTION 4. Section 89-6, Hawaii Revised Statutes, is amended by amend-
ing subsection (f) to read as follows:

“(f) The following individuals shall not be included in any appropriate
bargaining unit or be entitled to coverage under this chapter: -

(D
)

G

Elected or appointed official;

Member of any board or commission; -
Top-level managerial and administrative personnel, including the de-
partment head, deputy or assistant to a department head, administrative
officer, director, or chief of a state or county agency or major division,
and legal counsel;

Secretary to top-level managerial and administrative personnel under
paragraph (3);
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(5) Individual concerned with confidential matters affecting employee-
employer relations;
(6) Part-time employee working less than twenty hours per week, except
part-time employees included in unit (5);
(7) Temporary employee of three months’ duration or less;
(8) Employee of the executive office of the governor or a household
employee at Washington Place;
(9) Employee of the executive office of the licutenant governor;
(10) Employee of the executive office of the mayor;
(11) Staff of the legislative branch of the State;
(12) Staff of the legislative branches of the counties, except employees of
the clerks’ offices of the counties;
(13) Any commissioned and enlisted personnel of the Hawaii national
guard;
(14) Inmate, kokua, patient, ward or student of a state institution;
(15) Student help; [ox]
(16) Staff of the Hawaii labor relations board|:]; or
(17) Employees of the Hawaii national guard youth challenge academy.’”

SECTION 5. Statutory material to be repealed is bracketed and stricken.
- New statutory material is underscored.

SECTION 6. This Act shall take effect on July 2, 2002.
(Approved May 23, 2002.)

Note

1. So in original.

ACT 66 H.B. NO. 2481

A Bill for an Act Relating to Civil Service Exemptions.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 76-16, Hawaii Revised Statutes, is amended by amend-
ing subsection (b) to read as follows:

“(b) The civil service to which this chapter applies shall comprise all
positions in the State now existing or hereafter established and embrace all personal
services performed for the State, except the following:

(1) Commissioned and enlisted personnel of the Hawaii national guard as
such, and positions in the Hawaii national guard that are required by
state or federal laws or regulations or orders of the national guard to be
filled from those commissioned or enlisted personnel;

(2) Positions filled by persons employed by contract where the director of
human resources development has certified that the service is special or
unique or is essential to the public interest and that, because of circum-
stances surrounding its fulfillment, personnel to perform the service
cannot be obtained through normal civil service recruitment proce-
dures. Any such contract may be for any period not exceeding one year;

(3) Positions that must be filled without delay to comply with a court order
or decree if the director determines that recruitment through normal
recruitment civil service procedures would result in delay or noncom-
pliance, such as the Felix-Cayetano consent decree;

(4) Positions filled by the legislature or by either house or any committee
thereof;
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Employees in the office of the governor and office of the licutenant
governor, and household employees at Washington Place;

Positions filled by popular vote;

Department heads, officers, and members of any board, commission, or
other state agency whose appointments are made by the governor or are
required by law to be confirmed by the senate;

Judges, referees, receivers, masters, jurors, notaries public, land court
examiners, court commissioners, and attorneys appointed by a state
court for a special temporary service;

One bailiff for the chief justice of the supreme court who shall have the
powers and duties of a court officer and bailiff under section 606-14;
one secretary or clerk for each justice of the supreme court, each judge
of the intermediate appellate court, and each judge of the circuit court;
one secretary for the judicial council; one deputy administrative direc-
tor of the courts; three law clerks for the chief justice of the supreme
court, two law clerks for each associate justice of the supreme court and
each judge of the intermediate appellate court, one law clerk for each
judge of the circuit court, two additional law clerks for the civil
administrative judge of the circuit court of the first circuit, two addi-
tional law clerks for the criminal administrative judge of the circuit
court of the first circuit, one additional law clerk for the senior judge of
the family court of the first circuit, two additional law clerks for the
civil motions judge of the circuit court of the first circuit, two additional
law clerks for the criminal motions judge of the circuit court of the first
circuit, and two law clerks for the administrative judge of the district
court of the first circuit; and one private secretary for the administrative
director of the courts, the deputy administrative director of the courts,
each department head, each deputy or first assistant, and each addi-
tional deputy, or assistant deputy, or assistant defined in paragraph
(16);

First deputy and deputy attorneys general, the administrative services
manager of the department of the attorney general, one secretary for the
administrative services manager, an administrator and any support staff
for the criminal and juvenile justice resources coordination functions,
and law clerks;

Teachers, principals, vice-principals, district superintendents, chief
deputy superintendents, other certificated personnel, not more than
twenty noncertificated administrative, professional, and technical per-
sonnel not engaged in instructional work, teaching assistants, educa-
tional assistants, bilingual/bicultural school-home assistants, school
psychologists, psychological examiners, speech pathologists, athletic
health care trainers, alternative school work study assistants, alternative
school educational/supportive services specialists, and alternative
school project coordinators in the department of education; the special
assistant to the state librarian, one secretary for the special assistant to
the state librarian, and members of the faculty of the University of
Hawaii, including research workers, extension agents, personnel en-
gaged in instructional work, and administrative, professional, and tech-
nical personnel of the university;

Employees engaged in special, research, or demonstration projects
approved by the governor;

Positions filled by inmates, kokuas, patients of state institutions, per-
sons with severe physical or mental handicaps participating in the work
experience training programs, and students and positions filled through
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(14
(15)

(16)
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federally funded programs that provide temporary public service em-
ployment such as the federal Comprehensive Employment and Train-
ing Act of 1973;

A custodian or guide at Iolani Palace, the Royal Mausoleum, and
Hulihee Palace;

Positions filled by persons employed on a fee, contract, or piecework
basis, who may lawfully perform their duties concurrently with their
private business or profession or other private employment and whose
duties require only a portion of their time, if it is impracticable to
ascertain or anticipate the portion of time to be devoted to the service of
the State; :

Positions of first deputies or first assistants of each department head
appointed under or in the manner provided in section 6, Article V, of
the State Constitution; three additional deputies or assistants either in
charge of the highways, harbors, and airports divisions or other func-
tions within the department of transportation as may be assigned by the
director of transportation, with the approval of the governor; four
additional deputies in the department of health, each in charge of one of
the following: behavioral health, environmental health, hospitals, and
health resources administration, including other functions within the
department as may be assigned by the director of health, with the
approval of the governor; an administrative assistant to the state librar-
ian; and an administrative assistant to the superintendent of education;
Positions specifically exempted from this part by any other law; pro-
vided that all of the positions defined by paragraph (9) shall be included
in the position classification plan;

Positions in the state foster grandparent program and positions for
temporary employment of senior citizens in occupations in which there
is a severe personnel shortage or in special projects;

Household employees at the official residence of the president of the
University of Hawaii;

Employees in the department of education engaged in the supervision
of students during [lanch] meal periods in the distribution, collection,
and counting of meal tickets, and in the cleaning of classrooms after
school hours on a less than half-time basis;

Employees hired under the tenant hire program of the housing and
community development corporation of Hawaii; provided that not more
than twenty-six per cent of the corporation’s work force in any housing
project maintained or operated by the corporation shall be hired under
the tenant hire program;

Positions of the federally funded expanded food and nutrition program
of the University of Hawaii that require the hiring of nutrition program
assistants who live in the areas they serve;

Positions filled by severely handicapped persons who are certified by
the state vocational rehabilitation office that they are able to perform
safely the duties of the positions;

One public high school student to be selected by the Hawaii state
student council as a nonvoting member on the board of education as
authorized by the State Constitution;

Sheriff, first deputy sheriff, and second deputy sheriff; and

A gender and other fairness coordinator hired by the judiciary.

The director shall determine the applicability of this section to specific

positions.
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Nothing in this section shall be deemed to affect the civil service status of
any incumbent as it existed on July 1, 1955.”

SECTION 2. Statutory material to be repealed is bracketed and stricken.
New statutory material is underscored.

SECTION 3. This Act shall take effect on July 1, 2002.
(Approved May 23, 2002.)

ACT 67 H.B. NO. 2501

A Bill for an Act Relating to the Appropriation for State Employee Benefit
Programs.

Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Act 259, Session Laws of Hawaii 2001, by item K-23 of section
3, appropriated $19,830,591 to the department of human resources development for
workforce attraction, selection, classification and effectiveness (HRD 102) for fiscal
year 2001-2002. Section 82 of Act 259 allocated $4,933,726 for paying any claims -
against the State as required under chapter 386, Hawaii Revised Statutes, for fiscal-
year 2001-2002. Section 83 of Act 259 allocated $2,221,620 for unemployment
compensation claims of former state employees for fiscal year 2001-2002. :

A critical funding emergency exists. The state workers’ compensation fund
will be exhausted by approximately March 31, 2002, and the department will not be
able to meet its fiscal obligation to provide for the health and welfare of state
employees.

The purpose of this Act is to amend sections 82 and 83 of Act 259, Session
Laws of Hawaii 2001, by increasing the amount allocated to worker’s compensation
by $1,000,000 and reducing the amount allocated to unemployment insurance by
$1,000,000 for fiscal year 2001-2002 only. The amendment will allow the State to
meet its fiscal obligation to provide for the health and welfare of state employees and
will not affect the State’s ability to meet its unemployment insurance obligations
according to the department of human resources development’s projections. The
total moneys appropriated to HRD 102 will remain the same for fiscal year 2001-
2002.

SECTION 2. Act 259, Session Laws of Hawaii 2001, is amended by
amending section 82 to read as follows:

“SECTION 82. Provided that of the general fund appropriation for work
force attraction, selection, classification, and effectiveness (HRD 102), the sum of
[$4;933,726] $5.933,726 for fiscal year 2001-2002, and the sum of $4,933,726 for
fiscal year 2002-2003, shall be expended for workers’ compensation claims; and
provided further that the department of human resources development shall submit a
detailed report of all expenditures and number of claims for workers’ compensation
claim payments to the legislature no later than twenty days prior to the convening of
the 2002 and 2003 regular sessions.”’

SECTION 3. Act 259, Session Laws of Hawaii 2001, is amended by
amending section 83 to read as follows:

“‘SECTION 83. Provided that of the general fund appropriation for work
force attraction, selection, classification, and effectiveness (HRD 102), the sum of
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[$2,221,620] $1,221,620 for fiscal year 2001-2002, and the sum of $2,221,620 for
fiscal year 2002-2003, shall be expended for unemployment compensation claims of
former state employees; provided further that any unrequired and unencumbered
funds shall be lapsed to the general fund; and provided further that the department of
human resources development shall submit a detailed report of all expenditures and
number of claims for unemployment compensation claim payments to the legislature
no later than twenty days prior to the convening of the 2002 and 2003 regular
sessions.”

SECTION 4. Statutory material to be repealed is bracketed and stricken.
New statutory material is underscored.

SECTION 5. This Act shall take effect upon its approval.
(Approved May 23, 2002.) :

ACT 68 H.B. NO. 2554

- A Bill for an Act Relating to Noncommercial Piers.

Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Act 261, Session Laws of Hawaii 2000, is amended by
amending section 1 to read as follows:

“SECTION 1. Chapter 171, Hawaii Revised Statutes, is amended by adding
a-new section to be appropriately designated and to read as follows:

“8171- Private [residential] noncommercial piers. Notwithstanding
any limitations to the contrary, the board of land and natural resources may lease, by
direct negotiation and without recourse to public auction, state submerged lands or
lands beneath tidal waters for private [residential] noncommercial piers on such
terms and conditions as may be prescribed by the board.”””’

SECTION 2. Act 261, Session Laws of Hawaii 2000, is amended by
amending section 5 to read as follows:

“SECTION 5. This Act shall take effect upon its approval; provided that the
authority granted to the department of land and natural resources to enter into lease
agreements with owners of private [residential] noncommercial piers shall be
repealed on June 30, 2005, and the amendments made by sections 1, 2, and 3 of this

" Act to the Hawaii Revised Statutes, shall be repealed as of that date and sections
171-36(a) and 171-53(c), Hawaii Revised Statutes, shall be reenacted in the form in
which they read on the day prior to the effective date of this Act; provided further
that any lease agreement executed pursuant to this Act prior to June 30, 2005, or any
lease extension executed thereon after the repeal of this Act, shall remain exempt
from section 171-36(a)(9), Hawaii Revised Statutes, after the repeal of this Act.”’

SECTION 3. Statutory material to be repealed is bracketed and stricken.

SECTION 4. This Act shall take effect upon its approval.
(Approved May 23, 2002.)
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ACT 69 H.B. NO. 2556

A Bill for an Act Relating to Section 13 of Act 15, Third Special Session Laws of
Hawaii 2001.

Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Act 15, Third Special Session Laws of Hawaii 2001, is
amended by amending section 13 to read as follows:

““SECTION 13. This Act shall take effect upon its approval and shall be
repealed on April 30, 2002[:]; provided that section 171-13, Hawaii Revised Stat-
utes, shall be reenacted in the form in which it read on the day before the approval of
this Act.”’

SECTION 2. Statutory material to be repealed is bracketed and stricken.
New statutory material is underscored. .

SECTION 3. This Act shall take effect on April 29, 2002.
(Approved May 23, 2002.)

ACT 70 H.B. NO. 2582

A Bill for an Act Relating to Highway Safety.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 286-234, Hawaii Revised Statutes, is amended to read ‘
as follows:

¢§286-234 Employer responsibilities. (a) Each employer shall require the
applicant to provide the information specified in section 286-233.

(b) No employer shall knowingly allow, permit, or authorize a driver to drive
a commercial motor vehicle [dusi : ,

(1) [In] During any period in which the driver has a driver’s license or
permit suspended, revoked, or canceled by a state, has lost the privilege
to drive a commercial motor vehicle in a state, or has been disqualified
from driving a commercial motor vehicle; [ef] ‘

(2) [n] During any period in which the driver has more than one driver’s
license[-] ;

(3) During any period in which the driver, or the commercial motor vehicle
the driver is driving, or the motor carrier operation, is subiject to an out-
of-service order; or

(4) In violation of a federal, state, or local law or regulation pertaining to
railroad-highway grade crossings.

(¢) Any employer who violates subsection (a) or (b)(1) or (2) shall for a first
conviction be fined not more than $100; for conviction of a second offense com-
mitted within one year after the date of the prior conviction, the employer shall be
fined not more than $300; for conviction of a third or subsequent offense committed
within two years after the date of the second conviction, the employer shall be fined
not more than $1,000.
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mployer who is convicted of a violation of subsection [(dé'
(b)(3) shall be subject to a fine of not less than [$2;500] $2,750 nor more than
[$16;600:] $11.000.

(e) Any employer who is convicted of a violation of subsection (b)(4) shall

()] (@ Any e

be subiect to a civil penalty of not more than $10,000.”

SECTION 2. Section 286-240, Hawaii Revised Statutes, is amended to read
as follows:

€¢§286-240 Disqualification and cancellation. (a) A person is disqualified
from driving a commercial motor vehicle for a period of not less than one year if
convicted of a first violation of:

(1) Driving a commercial motor vehicle under the influence of alcohol, a

controlled substance, or any drug which impairs driving ability;

(2) Driving a commercial motor vehicle while the alcohol concentration of

the driver’s blood is 0.04 per cent or more by weight;

(3) Refusal to submit to a test to determine the driver’s alcohol concentra-

tion while driving a commercial motor vehicle;

(4) Using a commercial motor vehicle in the commission of any felony;

(5) Leaving the scene of an accident involving the commercial motor

vehicle driven by the person; or

(6) Unlawful transportation, possession, or use of a controlled substance

while on-duty time.

(b) A person is disqualified for a period of not less than three years for any
conviction of a violation of any offense listed in subsection (a) that is committed
while a hazardous material required to be placarded is being transported.

(¢) A person is disqualified from driving a commercial motor vehicle for life
if convicted two or more times for violations of any of the offenses listed in
subsection (a). [Only-offense mitted-after-Apsi O, e-considered-in

. d 0 7 bha cancid d
ommitteda D 5 —Ray-be-constd d

(d) A person is disqualified from driving a commercial motor vehicle for life

. if the person uses a commercial motor vehicle in the commission of any felony
involving the manufacturing, distributing, or dispensing of a controlled substance, or
possession with intent to manufacture, distribute, or dispense a controlled substance.

(e) A person is disqualified from driving a commercial motor vehicle for a
period of not less than sixty days if convicted of two serious traffic violations, or one
hundred twenty days if convicted of three serious traffic violations, committed in a
commercial motor vehicle arising from separate incidents occurring within a three-
year period.

(f) A person is disqualified from driving a commercial motor vehicle or from
resubmitting an application for a period of not less than sixty days, if the examiner of
drivers finds that a commercial driver’s license holder or applicant for a commercial
driver’s license has falsified information or failed to report or disclose required
information either before or after issuance of a commercial driver’s license.

(g) A person is disqualified from driving a commercial motor vehicle for a
period of not less than ninety days and not more than one year for a first violation, or
for at least one year and not more than five years for a second violation, or at least
three years and not more than five years for a third or subsequent violation of an out-
of-service order committed in a commercial motor vehicle arising from separate
incidents occurring within a ten-year period.
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(h) A person is disqualified from driving a commercial motor vehicle for a
period of not less than one hundred eighty days or more than two years for a first
violation, or for at least three years and not more than five years for any subsequent
violation, of an out-of-service order committed in a commercial motor vehicle
transporting hazardous materials or designed to transport sixteen or more occupants,
arising from separate incidents occurring within a ten-year period.

(i) A person is disqualified from driving a commercial motor vehicle for a
period of not less than sixty days if convicted of a first violation, not less than one
hundred twenty days if convicted of a second violation during any three-year period,
or not less than one year if convicted of a third or subsequent violation during any
three-year period for a violation of a federal, state, or local law or regulation
pertaining to one of the following six offenses at a railroad-highway grade crossing:

(1) For all drivers who are not required to always stop, failing to slow

down and check that the tracks are clear of an approaching train;

(2) For all drivers who are not required to always stop, failing to stop

before reaching the crossing, if the tracks are not clear;

(3) For all drivers who are always required to stop, failing to stop before

driving onto the crossing;

(4) For all drivers, failing to have sufficient space to drive completely

5)

through the crossing without stopping;
For all drivers, failing to obey a traffic control device or the directions
of an enforcement official at the crossing; or

(6) For all drivers, failing to negotiate a crossing because of insufficient
undercarriage clearance.’’

SECTION 3. Statutory material to be repealed is bracketed and stricken.
New statutory material is underscored.

SECTION 4. This Act shall take effect upon its approval.
(Approved May 23, 2002.)

ACT 71 S.B. NO. 2632

A Bill for an Act Relating to Arrests.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 803-6, Hawaii Revised Statutes, is amended by amend-
ing subsection (e) to read as follows:

“(e) If a person fails to appear in answer to the citation; or if there is
reasonable cause to believe that the person will not appear, a warrant for the person’s
arrest may be issued. [Wilful] A knowing failure to appear in answer to the citation
may be punished by a fine of not more than [$186] $1,000 or imprisonment of not
more than 30 days or both.”’

SECTION 2. This Act does not affect rights and duties that matured,
penalties that were incurred, and proceedings that were begun, before its effective
date.

SECTION 3. Statutory material to be repealed is bracketed and stricken.
New statutory material is underscored.
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SECTION 4. This Act shall take effect on July 1, 2002.
(Approved May 23, 2002.)

ACT 72 S.B. NO. 2693

A Bill for an Act Relating to Child Support Enforcement.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 346-37.1, Hawaii Revised Statutes, is amended to read
as follows:

¢“8346-37.1 Payment of public assistance for child [eonstitutes—debt]
requires payment of child support to department by natural or adoptive
parents. (a) Any payment of public assistance money made to or for the benefit of -
any dependent child or children creates a debt due and owing to the department by
the natural or adoptive parent or parents who are responsible for support of such
children [in-an unt-equal-to-the-amoun publi istance-money-se-paid-o

Mo

HHHO g O

;] except that debts under this section shall no
be incurred by a parent or other person who is the recipient of public assistance
moneys for the benefit of minor dependent children for the period such person or
persons are in such status, and, provided that where there has been a family court
order, the debt shall be limited to the amount provided for by the order.

(b) If there is no existing court order, the debt for a period during which
public assistance was provided to the child or children may be established by
agreement of the parties or [ i i i

-] application of the child support guidelines established pursuant to
section 576D-7.”’

SECTION 2. Section 346-37.3, Hawaii Revised Statutes, is amended to read
as follows:

¢¢§346-37.3 Notice of child support debt. The department shall notify the
child support enforcement agency of | i
the amount of, and the periods during which, public assistance
was provided to or for the benefit of any dependent child or children.””

SECTION 3. Section 576D-1, Hawaii Revised Statutes, is amended by
repealing the definition of ‘‘public assistance debt’’.
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SECTION 4. Section 576D-8, Hawaii Revised Statutes, is amended to read
as follows:

““§576D-8 [Moneys—eollected for—public-assistanee—debt;—transmittal]
Transmittal of money collected to department of human services. The moneys
collected by the agency on behalf of the department of human services [for-publie
i ] shall be transmitted to the department of human services[—The

SECTION 5. Section 576D-10, Hawaii Revised Statutes, is amended by
amending subsection (g) to read as follows:

“/(g) No alternative arrangement for direct payment shall be approved where
the obligor or the custodial parent is receiving services under Title IV-D or where the
dependents of the obligor receive public assistance, including but not limited to
public assistance from the department of human services under chapter 346, foster
care under section 571-48, Title IV-E or Title XIX of the federal Social Security Act
(42 U.S.C. §1396), or where the obligor owes [a—public-assistance—debt] child
support for a period during which public assistance was provided to the child or
children by the department of human services.”’

SECTION 6. Section 576D-10.5, Hawaii Revised Statutes, is amended by
amending subsection (b) to read as follows:

..........

proceeding:] Upon the establishment of [the-public-assistance-debt;] an order of
support for a prior period, a lien shall arise on the obligor’s real and personal
property and the obligor’s real and personal property shall be subject to foreclosure,
distraint, seizure, and sale, or notice to withhold and deliver, which shall be executed
in accordance with this section or applicable state law. No judicial notice or hearing
shall be necessary prior to creation of such a lien.”

SECTION 7. Section 576D-10.5, Hawaii Revised Statutes, is amended by
amending subsection (c¢) to read as follows:

*(c) Every order or judgment regarding child support [ i
debt] filed in judicial or administrative proceedings in this State shall be recorded in
the bureau of conveyances. An order or judgment regarding child support filed in
judicial or administrative proceedings of any other state may be recorded in the
bureau of conveyances. This recorded lien shall be deemed, at such time, for all
purposes and without any further action, to procure a lien on land registered in the
land court under chapter 501. The statutory lien becomes effective when it arises
under subsection (a) or (b) and shall attach to all interests in real or personal property
then owned or subsequently acquired by the obligor including any interests not
recorded with the bureau of conveyances or filed in the land court.”
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SECTION 8. Section 576E-1, Hawaii Revised Statutes, is amended by
repealing the definition of ‘‘public assistance debt’.!
‘¢ Nabt magns the publ istance—de

37_‘_1_.”]

SECTION 9. Section 576E-2, Hawaii Revised Statutes, is amended to read
as follows:

““8576E-2 Attorney general; powers. Notwithstanding any other law to the
contrary, the attorney general, through the agency and the office, shall have concur-
rent jurisdiction with the court in all proceedings in which a support obligation is
established, modified, or enforced, including but not limited to proceedings under
chapters 571, 580, 584, and 576B. The attorney general, through the agency and the
office, may establish, modify, suspend, terminate, and enforce child support obliga-
tions and collect or enforce spousal support using the administrative process pro-
vided in this chapter on all cases for which the department has a responsibility under
Title IV-D of the Social Security Act, including but not limited to welfare and
nonwelfare cases in which the responsible parent is subject to the department’s
jurisdiction, regardless of the residence of the children for whom support is sought.
These powers shall include but not be limited to the power to:

(1) Conduct investigations into the ability of parties to pay support and into

nonpayment of support;

(2) Administer oaths, issue subpoenas, and require production of books,
accounts, documents, and evidence;

(3) Establish, modify, suspend, terminate, or enforce a child support order
and to collect or enforce a spousal support order in conjunction with a
child support order;

(4) Determine that a party has not complied with a court or administrative
order of support and make recommendations to the court or other
agency with respect to contempt or other appropriate proceedings;

(5) Establish arrearage;

(6) Establish [a-public-assistance-debtunderseetion-346-37-%;] an order for
child support for periods which public assistance was provided to the
child or children by the department of human services;

(7) Order and enforce assignment of future income under section 576E-16,
chapter 571, and section 576D-14;

(8) Exercise the powers and authority described in this section, notwith-
standing the existence of a prior court or administrative order of
support issued by another state or foreign jurisdiction, except as modi-
fied or limited by this chapter;

(9) Determine that an obligor owes past-due support with respect to a child
receiving assistance under a state program funded under Title IV-A of
the Social Security Act, including Aid to Families with Dependent
Children and Temporary Assistance to Needy Families and petition the
court to issue an order that requires the obligor to pay such support in
accordance with a plan approved by the court or, if the obligor is
subject to such a plan and is not incapacitated, participate in work
activities, as defined in 42 U.S.C. §607(d), as the court deems appro-
priate;

(10) Order genetic testing pursuant to chapter 584 for the purpose of estab-
lishing paternity, with payment of costs to be made by the agency,
subject to recoupment by the State from the father or the mother, if
appropriate, if paternity is established, and to also order additional
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testing in any case if an original test result is contested, upon request
and advance payment by the contestant;

Exercise the powers and authority described in this section, notwith-
standing the existence of a prior court or administrative order of
support issued by another state or foreign jurisdiction, except as modi-
fied or limited by this chapter and chapter 576B; and

Delegate the powers and authority described in this section to hearings
officers and employees of the agency.”’

SECTION 10. Section 576E-11, Hawaii Revised Statutes, is amended to read

as follows:

¢‘§576E-11 Administrative orders; required findings. Every order entered
pursuant to this chapter shall specify, where applicable, the following:
1)

@
3

“4)
&)
©)

(7
®

®
(10)
an

The amount of periodic support to be paid by a party with directions as
to the manner of payment;
The amount of child support arrearage, if any, that has accrued under an
existing court or administrative order;
The amount of [public-assistance-debt—ifany,-accrued under—section
346-37-1;] child support owed for a period during which public assis-
tance was provided to the child or children by the department of human
services;
The amount of the periodic payment to be made in liquidation of [such
i i —i -oz] child support arrearage, if any;
A statement that a party’s taxes shall be set off against the amount of
i i R --oF] child support arrearage, if any;
The extent of the party’s responsibility to provide medical insurance
coverage of” the dependent child involved in the case, or otherwise to
pay the reasonable and necessary medical expenses of the dependent
child;
The name and birth date of the dependent child;
A statement that the property of the party is subject to collection action,
including but not limited to, withholding of income, unemployment
compensation, workers’ compensation, and retirement benefits, seizure
of property, disclosure of information relating to the party’s debts to
consumer credit reporting agencies, and federal and state tax refund
setoff; '
A statement that violations of the administrative order are punishable as
contempt of court;
A statement notifying the parties of the right to judicial review of
administrative orders, and the procedure for obtaining such review; and
Identifying information for each party, including social security num-
ber, residential and mailing addresses, telephone number, driver’s li-
cense number if different from the social security number, and name,
address, and telephone number of the party’s employer, uniess there is
a finding that such disclosure of information would unreasonably put at
risk the health, safety, or liberty of a party or child.”

SECTION 11. Section 576E-16, Hawaii Revised Statutes, is amended by
amending subsection (a) to read as follows:

“‘(a) Whenever an administrative order is entered establishing, modifying, or
enforcing support, or establishing an arrearage that has accrued under a previous

judicial or administrative order [for] of support, [

debt;] there shall concurrently be issued an order that shall operate as an assignment
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to the agency for the benefit of the child or in the case of spousal support, for the
benefit of a spouse or former spouse, of such amounts at such times as may be
specified in the order, from the responsible parent’s income due or to become due in
the future from the responsible parent’s employer, or successor employers, except
when alternative arrangements are ordered pursuant to section 576D-10. The income
withholding order shall be in the standard format prescribed by Title IV-D of the
Social Security Act, as amended by the child support enforcement agency. A copy of
the income withholding order shall be filed in the office of the clerk of the circuit
court in the circuit where the order was issued along with the copy of the support
order as provided in section 576E-12.”

SECTION 12. Statutory material to be repealed is bracketed and stricken.
New statutory material is underscored.

SECTION 13. This Act shall take effect upon its approval.
(Approved May 23, 2002.)

Notes

1. Repealed definition of ‘‘debt’’.
2. Prior to amendment *‘for’” appeared here. “‘Of*” should be underscored.

ACT 73 S.B. NO. 2705

A Bill for an Act Relating to the Housing and Community Development Corporat1on
of Hawaii.

Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The purpose of this Act is to amend section 201G-57(d),
Hawaii Revised Statutes, so that it is consistent with section 91-14, Hawaii Revised
Statutes, which requires an agency to transmit the record of a contested case
proceeding to the court within twenty days after the contents of the record have been
determined.

SECTION 2. Section 201G-57, Hawaii Revised Statutes, is amended by
amending subsection (d) to read as follows:

(d) Within [fifteen] twenty days after the determination of the contents of
the record on appeal in the manner provided by the rules of court, or within further
time as the court may allow, the corporation shall transmit to the reviewing court the
record of the proceeding under review. The court may require or permit subsequent
corrections or additions to the record when deemed desirable.”

SECTION 3. Statutory material to be repealed is bracketed and stricken.
New statutory material is underscored.

SECTION 4. This Act shall take effect upon its approval.
(Approved May 23, 2002.)
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ACT 74 H.B. NO. 1761

A Bill for an Act Relating to Insurance.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The economic impacts of the tragic events of September 11,
2001, have profoundly affected Hawaii. The effects on the State’s economy have
been immediate. Hawaii businesses have experienced enormous revenue losses due
to decreases in the number of visitors to Hawaii and troop deployments. The nation
has been warned to expect that the war on terrorism will continue and that losses can
be expected to continue until consumer confidence is restored. In this environment,
state support for the business community and workers is imperative.

This Act will assist the state economy by stabilizing health insurance, a
significant fixed cost borne by Hawaii employers and employees. This Act proposes
to regulate health insurance rates to protect the public interest and to help ensure that
health insurance rates are not excessive, inadequate, or unfairly discriminatory in a
manner similar to the way that motor vehicle, workers’ compensation, home-
owners’, and other property and casualty insurance lines are presently regulated.
Also, this Act assures that rates will not be confiscatory or predatory.

Rate regulation of other lines of insurance, such as motor vehicle, home-
owners’, and workers’ compensation, has resulted in premium decreases over the
past five years, while unregulated health insurance rates have risen over the same
period. Rate regulation ensures that rates are not excessive, thereby protecting
employers and employees from unduly burdensome and unwarranted premium
increases. Rate regulation also ensures that rates are adequate to promote the long-
term viability of health care plans and are actuarially prudent, while preventing
predatory pricing.

SECTION 2. Chapter 431, Hawaii Revised Statutes, is amended by adding a
new article to be appropriately designated and to read as follows:

“ARTICLE
HEALTH INSURANCE RATE REGULATION

§431:  -101 Scope and purpose. (a) This article shall apply to all types of
health insurance offered by managed care plans.

(b) The purpose of this article is to promote the public welfare by regulating
health insurance rates to the end that they shall not be excessive, inadequate, or
unfairly discriminatory. Nothing in this article is intended to:

(1) Prohibit or discourage reasonable competition; or

(2) Prohibit or encourage, except to the extent necessary to accomplish the

aforementioned purposes, uniformity in insurance rates, rating systems,
rating plans, or practices.
This article shall be liberally interpreted to carry into effect this section.

§431: -102 Definitions. As used in this article:

“Commissioner’” means the insurance commissioner.

‘“Enrollee’’ means a person who enters into a contractual relationship or who
is provided with health care services or benefits through a managed care plan.

) ““Managed care plan’’ or *‘plan’’ means a health plan as defined in chapter
431:10A, 432, or 432D, regardless of form, offered or administered by a health care
insurer, including, but not limited to, a mutual benefit society or a health mainte-
nance organization, mutual benefit societies of employee organizations, or voluntary
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employee beneficiary associations, but shall not include disability insurers licensed
under chapter 431.

“‘Rate’’ means every rate, charge, classification, schedule, practice, or rule.
The definition of ‘‘rate’” shall exclude fees and fee schedules paid by the insurer to
providers of services covered under the Act.

“‘Supplementary rating information’’ includes any manual or plan of rates,
classification, rating schedule, minimum premium, policy fee, rating rule, under-
writing rule, statistical plan, and any other similar information needed to determine
the applicable rates in effect or to be in effect.

‘“‘Supporting information’” means:

The experience and judgment of the filer and the experience or data of
other organizations relied on by the filer;

(2) The interpretation of any other data relied upon by the filer; and

(3) . Descriptions of methods used in making the rates and any other

information required by the commissioner to be filed.

§431:  -103 Making of rates. (a) Rates shall not be excessive, inadequate,
or unfairly discriminatory and shall be reasonable in relation to benefits provided.

(b) Except to the extent necessary to meet the provisions of subsection (a),
uniformity among managed care plans in any matters within the scope of this section
shall be neither required nor prohibited.

§431: -104 Rate adjustment mandates. (a) Except as otherwise pro-
vided by law, the commissioner may mandate filings for health insurance under
section 431:  -105 when the commissioner has actuarially sound information that
current rates may be excessive, inadequate, or unfairly discriminatory.

(b) Managed care plans shall submit the rate filings within one hundred
twenty days of the commissioner’s mandate.

(c) The rate filings shall be subject to the rate filing requirements under
section 431:  -105.

§431:  -105 Rate filings. (a) Every managed care plan shall file in tripli-
cate with the commissioner, every rate, charge, classification, schedule, practice, or
rule and every modification of any of the foregoing which it proposes to use. Every
filing shall state its proposed effective date and shall indicate the character and
extent of the coverage contemplated. The filing also shall include a report on
investment income.

(b) Each filing shall be accompanied by a $50 fee payable to the commis-
sioner, which fee shall be deposited in the commissioner’s education and training
fund.

(c) At the same time as the filing of the rate, every managed care plan shall
file all supplementary rating and supporting information to be used in support of or
in conjunction with a rate. The managed care plan may satisfy its obligation to file
supplementary rating and supporting information by reference to material which has
been approved by the commissioner. The information furnished in support of a filing
may include or consist of a reference to:

(1) Its interpretation of any statistical data upon which it relies;

(2) The experience of other managed care plans; or

(3) Any other relevant factors.

(d) When a filing is not accompanied by supporting information or the
commissioner does not have sufficient information to determine whether the filing
meets the requirements of this article, the commissioner shall require the managed
care plan to furnish additional information and, in that event, the waiting period shall
commence as of the date the information is furnished. Until the requested informa-
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tion is provided, the filing shall not be deemed complete or filed and the filing shall
not be used by the managed care plan. If the requested information is not provided
within a reasonable time period, the filing may be returned to the managed care plan
as not filed and not available for use.

(e) Except for a rate filed in accordance with subsection (i), or a filing in
whole or in part that the commissioner orders to be held confidential and exempt
from public disclosure, a filing and any supporting information shall be open to
public inspection upon filing with the commissioner.

(f) After reviewing a managed care plan’s filing, the commissioner may
require that the managed care plan’s rates be based upon the managed care plan’s
own loss and expense information.

(g) The commissioner shall review filings promptly after they have been
made to determine whether they meet the requirements of this article. The commis-
sioner shall calculate the investment income and accuracy of loss reserves upon
which filings are based, and the managed care plan shall provide the information
necessary to make the calculation.

(h) Except as provided herein and in subsection (d), each filing shall be on
file for a waiting period of ninety days before the filing becomes effective. The
period may be extended by the commissioner for an additional period not to exceed
fifteen days if the commissioner gives written notice, within the waiting period to the
managed care plan that made the filing, that the commissioner needs the additional
time for the consideration of the filing. Upon written application by the managed
care plan, the commissioner may authorize a filing, which the commissioner has
reviewed, to become effective before the expiration of the waiting period or any
extension thereof. A filing shall be deemed to meet the requirements of this article
unless disapproved by the commissioner within the waiting period or any extension
thereof. The rates shall be deemed to meet the requirements of this article until the
time the commissioner reviews the filing and so long as the filing remains in effect.

(i) The commissioner, by written order, may suspend or modify the require-
ment of filing as to any class of health insurance, subdivision, or combination
thereof, or as to classes of risks, the rates for which cannot practicably be filed before
they are used. The order shall be made known to the affected managed care plan. The
commissioner may make examinations that the commissioner deems advisable to
ascertain whether any rates affected by the order meet the standards set forth in
section 431:  -103.

(j) No managed care plan shall make or issue a contract or policy except in
accordance with filings which are in effect for the managed care plan as provided in
this article.

(k) The commissioner may make the following rate effective when filed: any
special filing with respect to any class of health insurance, subdivision, or combina-
tion thereof which is subject to individual risk premium modification and has been
agreed to under a formal or informal bid process.

(1) For managed care plans having annual premium revenues of less than
$10,000,000, the commissioner may adopt rules and procedures that will provide the
commissioner with sufficient facts necessary to determine the reasonableness of the
proposed rates without unduly burdening the managed care plan and its enrollees.

(m) All managed care plans shall file initial rates within thirty days of the
effective date of this article. These rates shall be in effect until approved by the
commissioner. The time limits set forth in this article for the commissioner’s review
of rates shall not apply to the commissioner’s review of initial rates; provided that
the commissioner shall review the initial rates within a reasonable period.

§431:  -106 Reserves. (a) If 2 managed care plan’s net worth exceeds fifty
per cent of its annual health care expenditures and operating expenses as reported on
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the most recent financial statement filed with the commissioner, the excess moneys
shall either:

(1) Be returned to enrollees of the managed care plan; or

(2) Be applied to stabilize or reduce rates, charges, assessments, subscrip-

tions, receipts, contributions, fees, or dues payable by the enrollees of
the managed care plan.

(b) Excess moneys applied in accordance with subsection (a)(2) shall be
reallocated among all lines of health insurance business sold by the managed care
plan. Reallocation of moneys pursuant to this section may be delayed until the
amount of moneys available to be reallocated exceeds $10,000,000. Nothing in this
section shall prohibit a managed care plan from maintaining reserves above mini-
mum requirements but below the maximum limit or from returning moneys to, or
reducing moneys payable by, enrollees of the managed care plan prior to reaching
the maximum limit.

(c) Nothing in this section shall be construed to alter or eliminate the
minimum reserve requirements applicable to the managed care plan. In the event of a
conflict, the minimum reserve requirements shall control.

(d) Eighty per cent of all investment income on the reserves net of invest-
ment manager fees shall be applied to the rate determination and filing of the
managed care plan. This requirement may be waived or adjusted by the commis-
sioner if the commissioner determines it would impair the minimum reserve require-
ments or solvency of the managed care plan. :

§431:  -107 Policy revisions that alter coverage. All plan revisions that
alter coverage in any manner shall be filed with the commissioner. After review by
the commissioner, the commissioner shall determine whether a rate filing for the
plan revision must be submitted in accordance with section 431:  -105.

§431:  -108 Disapproval of filings. (a) If within the waiting period or any
extension of the waiting period as provided in section 431:  -105, the commis-
sioner finds that a filing does not meet the requirements of this article, the commis-
sioner shall send to the managed care plan which made the filing, written notice of
disapproval of the filing specifying in what respects the filing fails to meet the
requirements of this article and stating that the filing shall not become effective.

(b) Whenever a managed care plan has no legally effective rates as a result of
the commissioner’s disapproval of rates or other act, interim rates shall be estab-
lished as follows:

(1) In the event a filing is disapproved, in whole or in part, a petition and
demand for a contested case hearing may be filed in accordance with
chapter 91. The managed care plan shall have the burden of proving
that the disapproval is not justified. While the action of the commis-
sioner in disapproving the rate filing is being challenged, the aggrieved
managed care plan shall charge the rates established or the filed rates,
whichever is lower; or

(2) Inthe event a filing is approved, a contested case hearing in accordance
with chapter 91 may be convened pursuant to subsection (c) to deter-
mine if the approved rates comply with the requirements of this article.
If an appeal is taken from the commissioner’s approval or if subsequent
to the approval the commissioner convenes a hearing pursuant to
subsection (c), the filing of the appeal or the commissioner’s notice of
hearing shall not stay the implementation of the rates approved by the
commissioner, or the rates currently in effect, whichever is higher;

(3) The commissioner may waive or modify the requirements of paragraph
(1) or (2) if the application of those paragraphs will endanger the
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financial solvency of the managed care plan or the welfare of its
enrollees. The commissioner may also order that a specified portion of
the premiums be placed in an escrow account approved by the commis-
sioner. When new rates become legally effective, the commissioner
may order the escrowed funds or any change in interim rates to be
refunded or allow the managed care plan to exact a surcharge on
premiums, whichever applies.

(c) If at any time subsequent to the applicable review period provided for in
section 431:  -105, the commissioner finds that a filing does not comply with the
requirements of this article, the commissioner shall order a hearing upon the filing.
The hearing shall. be held upon not less than ten days’ written notice to every
managed care plan that made such a filing. The notice shall specify the matters to be
considered at the hearing. If after a hearing the commissioner finds that a filing does
not meet the requirements of this article, the commissioner shall issue an order
specifying in what respects the filing fails to meet the requirements, and stating
when, within a reasonable period thereafter, the filing shall be deemed no longer
effective. Copies of the order shall be sent to each managed care plan. The order
shall not affect any contract or policy made or issued prior to the expiration of the
period set forth in the order.

(d)(1) Any person or organization aggrieved with respect to any filing which
is in effect may make written demand to the commissioner for a hearing
thereon; provided that the managed care plan which made the filing
shall not be authorized to proceed under this subsection;

(2) The demand shall specify the grounds to be relied upon by the
aggrieved person or organization and the demand must show that the
person or organization has a specific economic interest affected by the
filing;

(3) If the commissioner finds that the demand is made in good faith, that
the applicant would be so aggrieved if the person’s or organization’s
grounds are established, and that the grounds otherwise justify a
hearing, the commissioner, within thirty days after receipt of the de-
mand, shall hold a hearing. The hearing shall be held upon not less than
ten days’ written notice to the aggrieved party and to every managed
care plan which made the filing; and

(4) If, after the hearing, the commissioner finds that the filing does not
meet the requirements of this article, the commissioner shall issue an
order specifying in what respects the filing fails to meet the require-
ments of this article, and stating when, within a reasonable period, the
filing shall be deemed no longer effective. Copies of the order shall be
sent to the applicant and to every such managed care plan. The order
shall not affect any contract or policy made or issued prior to the
expiration of the period set forth in the order.

(e) The notices, hearings, orders, and appeals referred to in this section, in all

applicable respects, shall be subject to chapter 91, unless expressly provided other-
wise.

§431: -109 Managed care plans; prohibited activity. (a) Except as
permitted in this article, no managed care plan shall:
(1) Attempt to monopolize, or combine or conspire with any other person
to monopolize an insurance market; or
(2) Engage in a boycott, on a concerted basis, of an insurance market.
(b) Except as permitted in this article, no managed care plan shall make any
arrangement with any other person which has the purpose or effect of restraining
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trade unreasonably or of substantially lessening competition in the business of
insurance.

§431: -110 Information to be furnished enrollees; hearings and ap-
peals of enrollees. Every managed care plan which makes its own rates, within a
reasonable time after receiving written request therefor and upon payment of such
reasonable charges as it may make, shall furnish to any enrollee affected by a rate
made by it or to the authorized representative of the enrollee, all pertinent informa-
tion as to the rate.

§431:  -111 False or misleading information. No person or organization
shall wilfully withhold information from or knowingly give false or misleading
information to the commissioner, any statistical agency designated by the commis-
sioner, or any managed care plan, which will affect the rates or premiums chargeable
under this article. Violation of this section shall subject the one guilty of the
violation to the penalties provided in section 431:  -112.

§431: -112 Penalties. (a) If the commissioner finds that any person or
organization has violated any provision of this article, the commissioner may impose
a penalty of not more than $500 for each violation; provided that if the commissioner
finds the violation to be wilful, the commissioner may impose a penalty of not more
than $5,000 for each violation. The penalties may be in addition to any other penalty
provided by law. For purposes of this section, any managed care plan using a rate for
which the managed care plan has failed to file the rate, supplementary rating
information, underwriting rules or guides, or supporting information as required by
this article, shall have committed a separate violation for each day the failure to file
continues.

(b) The commissioner may suspend the license or operating authority of any
managed care plan that fails to comply with an order of the commissioner within the
time limited by the order, or any extension thereof that the commissioner may grant.
The commissioner shall not suspend the license of any managed care plan for failure
to comply with an order until the time prescribed for an appeal from the order has
expired or, if an appeal has been taken, until the order has been affirmed. The
commissioner may determine when a suspension of license or operating authority
shall become effective and it shall remain in effect for the period fixed by the
commissioner unless the commissioner modifies or rescinds the suspension, or until
the order upon which the suspension is based is modified, rescinded, or reversed.

(c) No penalty shall be imposed and no license or operating authority shall be
suspended or revoked except upon a written order of the commissioner, stating the
commissioner’s findings, made after a hearing held upon not less than ten days’
written notice to the person or organization. The notice shall specify the alleged
violation.

§431: -113 Hearing procedure and judicial review. (a) Any managed
care plan aggrieved by any order or decision of the commissioner made without a
hearing, within thirty days after notice of the order to the managed care plan, may
make written request to the commissjoner for a hearing. The commissioner shall
hold a hearing within twenty days after receipt of the request, and shall give not less
than ten days’ written notice of the time and place of the hearing. Within fifteen days
after the hearing, the commissioner shall affirm, reverse, or modify the commis-
sioner’s previous action, specifying the reasons for the commissioner’s decision.
Pending the hearing and decision, the commissioner may suspend or postpone the
effective date of the commissioner’s previous action.
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(b) Any final order or decision of the commissioner may be reviewed in the
circuit court of the first circuit and an appeal from the decision of the court shall lie
to the supreme court. The review shall be taken and had in the manner provided in
chapter 91.”’

SECTION 3. Section 432:1-102, Hawaii Revised Statutes, is amended by
amending subsection (b) to read as follows:

““(b) Article 2 [and], article 13, and article _ of chapter 431, and the powers
there granted to the commissioner, shall apply to managed care plans, health
maintenance organizations, or medical indemnity or hospital service associations,
which are owned or controlled by mutual benefit societies, so long as such applica-
tion in any particular case is in compliance with and is not preempted by applicable
federal statutes and regulations.”’

SECTION 4. Section 432D-19, Hawaii Revised Statutes, is amended by
amending subsection (d) to read as follows:

*“(d) Article 2 [and], article 13, and article _ of chapter 431, and the power
there granted to the commissioner, shall apply to health maintenance organizations,
so long as such application in any particular case is in compliance with and is not
preempted by applicable federal statutes and regulations.”’

SECTION 5. Statutory material to be repealed is bracketed and stricken.
New statutory material is underscored.

SECTION 6. This Act shall take effect on January 1, 2003; provided that this
Act shall be repealed on June 30, 2006.

(Approved May 31, 2002.)

ACT 75 H.B. NO. 1950

A Bill for an Act Relating to Prescription Drugs.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The legislature finds that prescription drugs have become
unaffordable, especially for the elderly, disabled persons, and individuals on fixed
incomes. The legislature is further aware that most drug companies offer low- or no-
cost drugs for target groups. However, these programs are often inadequate in that
they only offer certain drugs at minimal discount or require the individual to obtain
reimbursement only after spending full price for the drug. The legislature further
finds that other states have been successful in offering rebate programs without high
cost to the users and residents of the state. The legislature agrees that it is necessary
and appropriate to provide some relief for the high cost of prescription drugs by
utilizing rebates and start-up general appropriations, for which reimbursement will
be sought through pharmaceutical rebates and federal reimbursement programs.

The purpose of this Act is to establish a prescription drug expansion program
under medicaid to make prescription drugs more affordable for those individuals
whose income is at or below three hundred per cent of the federal poverty level.

SECTION 2. Chapter 346, Hawaii Revised Statutes, is amended by adding a
new section to be appropriately designated and to read as follows:
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¢8346- Medicaid prescription drug expansion program; medicaid
prescription drug rebate special fund. (a) The department shall provide for an
expansion of prescription drug benefits under the medicaid program, which shall
offer discounted prescription drugs to qualified individuals whose income is at or
. below three hundred per cent of the federal poverty level.

(b) There is established within the state treasury the medicaid prescription
drug rebate special fund to be administered by the department, into which shall be
deposited: '

(1) All moneys received by the State as rebates from pharmaceutical
manufacturers under the medicaid prescription drug expansion pro-
gram; and

(2) Appropriations made by the legislature. '

(c) Moneys in the medicaid prescription drug rebate special fund shall be
used for the following purposes:

(1) Expanding medicaid prescription drug benefits; and

(2) Administering and operating the medicaid prescription drug expansion
program.

(d) Upon dissolution of the medicaid prescription rebate special fund, any

unencumbered moneys in the fund shall lapse to the general fund.”

SECTION 3. There is appropriated out of the general revenues of the State of
Hawaii the sum of $1,500,000 or so much thereof as may be necessary for fiscal year
2002-2003 to be deposited into the medicaid prescription drug rebate special fund.

SECTION 4. There is appropriated out of the medicaid prescription drug
rebate special fund the sum of $1,500,000 or so much thereof as may be necessary
for fiscal year 2002-2003 for the following purposes:

(1) Paying $1 to a participating pharmacist under the medicaid program for

each prescription written for a qualified individual; provided that:

(A) The department of human services obtains a waiver from the
federal government to provide prescription drugs at medicaid
rates to qualified individuals; and

(B) ““Qualified individual’’-means an individual whose income is at
or below three hundred per cent of the federal poverty level; and

(2) Administrative costs associated with the medicaid prescription drug

expansion program, including salary and benefits of eight full-time
equivalent employees and related operating costs including lease rent,
equipment, consultant contracts, and contractual services of the med-
icaid pharmacy fiscal agent.

The sum appropriated shall be expended by the department of human
services for the purposes of this Act.

SECTION 5. The general funds appropriated in section 3 shall be reimbursed
by the medicaid prescription drug rebate special fund by June 30, 2005, consistent
with the fiscal resources of the fund and the best interests of the medicaid prescrip-
tion drug expansion program.

SECTION 6. New statutory material is underscored.!

SECTION 7. This Act shall. take effect on July 1, 2002.

(Approved May 31, 2002.)
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Note
1. Edited pursuant to HRS §23G-16.5.

ACT 76 H.B. NO. 2834

A Bill for an Act Relating to Prescription Drugs.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Chapter 346, Hawaii Revised Statutes, is amended by adding a
new part to be appropriately designated and to read as follow:

“PART . HAWAII Rx PROGRAM

§346-A Definitions. As used in this part:

‘‘Administrator’” means the director of human services.

“‘Department’” means the department of human services.

‘‘Manufacturer’’ means anyone who is engaged in manufacturing, preparing,
propagating, compounding, processing, packaging, repackaging, or labeling a pre-
scription drug.

“‘Program’’ means the Hawaii Rx program except as otherwise provided.

‘‘Discount”” means the amount by which the price of a drug sold by a
pharmacy is reduced as determined by the department of human services.

§346-B Hawaii Rx program. There is established within the department, the
Hawaii Rx program. The program will combine the purchasing power of all persons
to reduce prescription drug costs for those in the group. The department may
contract with a third party or third parties in accordance with chapter 103F to
administer any single component, or combination of components of the program
including outreach, eligibility, claims, adminisiration, rebate recovery, and redis-
tribution.

§346-C Program eligibility. (a) All residents of the State shall be eligible to
participate in the Hawaii Rx program.

(b) The department:

(1) Shall establish procedures for determining eligibility and shall issue
program enrollment cards to eligible residents;

(2) Shall undertake outreach efforts to build public awareness of the pro-
gram and maximize the enrollment of eligible residents; and

(3) May adjust the requirements and terms of the program by rule to
accommodate any federally funded prescription drug program.

§346-D Rebate agreement. (a) Any prescription drug manufacturer that
sells prescription drugs in the State may enter into a rebate agreement with the
department for the Hawaii Rx access program. The rebate agreement shall require
the manufacturer to make rebate payments to the State each calendar quarter or
according to a schedule established by the department.

(b) The administrator shall negotiate the amount of the rebate required from a
manufacturer.

§346-E Nonparticipating manufacturers. If the department and a drug

manufacturer fail to reach agreement on the terms of a rebate, the department shall
conduct a review of whether to place that manufacturer’s products on the prior
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authorization list or formularies for the state medicaid program in accordance with
this chapter. The department may release the names of manufacturers that do not
enter into rebate agreements. This information shall be deemed public information.
The department may also provide to doctors, pharmacists, and other health profes-
sionals information about the relative cost of drugs produced by manufacturers that
enter into rebate agreements compared to the cost of drugs produced by those that do
not enter into rebate agreements. The department shall adopt rules under chapter 91
creating procedures for the implementation of this section.

§346-F Discounted retail prices for program participants. (a) Each phar-
macy participating in the Hawaii Rx program shall discount the price of drugs
covered by the program and sold to program participants.

(b) The department shall establish discounts for drugs covered by a rebate
agreement and shall promote the use of reduced-cost drugs, taking into consider-
ation:

(1) Reduced prices for state and federally capped drug programs;

(2) Dispensing fees;

(3) Administrative costs of the department; and

(4) The average of all rebates provided pursuant to section 346-D,

weighted by sales of drugs subject to those rebates over the most recent
twelve-month period for which the information is available.

(c) In making a determination under this section, the administrator may rely
on pricing information for a selected number of prescription drugs where the list of
drugs selected is:

(1) Representative of the prescription drug needs of the residents of the

State; and

(2) Made public.

(d) Beginning July 1, 2004, a participating pharmacy shall offer prescription
drugs below the average wholesale price, plus a dispensing fee designated by the
department. These initial price levels shall be calculated by the department and the
dispensing fee shall not be less than that provided under the state medicaid program.
The average wholesale price is the price on a specific commodity that is assigned by
the drug manufacturer and is listed in a nationally-recognized drug pricing file.

(e) No later than January 1, 2005, a participating pharmacy shall offer
prescription drugs at or below the initial price levels specified in subsection (d),
minus the amount of any discounts as calculated pursuant to subsections (b) and (c)
to be paid by the State to the pharmacy.

$346-G Pharmacy reimbursement. (a) A pharmacy shall submit claims to
the department to verify the amount charged to program participants. On a schedule
to be determined by the department, the department shall reimburse each pharmacy
for the discounts of prescription drugs provided to program participants.

(b) The department shall collect pharmacy use data necessary to calculate the
amount of the manufacturer rebate under section 346-D. The department shall
protect the confidentiality of information received as required under state or federal
law, rule, or regulation.

§346-H Hawaii Rx special fund. (a) There is established within the state
treasury, to be administered by the department, the Hawaii Rx special fund into
which shall be deposited:

(1) All moneys received from manufacturers who pay rebates as provided

in section 346-D;
(2) Appropriations made by the legislature to the fund: and
(3) Any other revenues designated for the fund.
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(b) Moneys in the Hawaii Rx special fund shall be used for the following
purposes:
(1) Reimbursement payments to pharmacies for discounts provided to
program participants;
(2) The cost of administering the Hawaii Rx program, including salary and
benefits of employees, computer costs; and
(3) Any other purpose deemed necessary by the department for the purpose
of operating and administering the Hawaii Rx program.
All interest on special fund balances shall accrue to the special fund. Upon
dissolution of the Hawaii Rx special fund, any unencumbered moneys in the fund
shall lapse to the general fund.

§346-J' Annual report. The department shall report the enrollment and
financial status of the Hawaii Rx program to the legislature no later than twenty days
prior to the convening of each regular session, beginning with the 2005 regular
session.”’

SECTION 2. The administrator of the Hawaii Rx program shall use the
administrator’s best efforts to obtain an initial rebate amount equal to or greater than
the rebate calculated under the medicaid program pursuant to title 42 United States
Code section 1396r-8.

SECTION 3. In implementing this Act, the department of human services
shall coordinate with other governmental programs and may take actions to enhance
efficiency, reduce the cost of prescription drugs, and maximize the benefits of this
and other governmental programs, including proposals to amend eligibility for the
Hawaii Rx program to provide program benefits to the beneficiaries of other
programs.

The department may seek waivers of federal law, rule, or regulation neces-
sary to implement the provisions of this Act.

SECTION 4. There is appropriated out of the general revenues of the State of
Hawaii the sum of $200,000 or so much thereof as may be necessary for fiscal year
2002-2003, to develop a plan to implement the Hawaii Rx program. The plan shall
include a description of how the program will operate, how the medicaid prescrip-
tion drug expansion program will be integrated into the Hawaii Rx program or
describe another appropriate design consistent will the goals of the Hawaii Rx
program, recommend amendments to the enabling legislation, estimated funding
required for start up and operational costs, and any other matters that effect the
implementation of the program. The department shall report back to the Legislature
regarding the plan no later than twenty days prior to the start of the regular session of
2004. The appropriation may be used to hire consultants to assist in the preparation
of the Hawaii Rx program plan.

The sum appropriated shall be expended by the department of human
services for the purposes of this Act.

SECTION 5. If any provision of this Act, or the application thereof to any
person or circumstance is held invalid, the invalidity does not affect other provisions
or applications of the Act which can be given effect without the invalid provision or
application, and to this end the provisions of this Act are severable.

SECTION 6. In codifying the new sections added by section 1 of this Act,

the revisor of statutes shall substitute appropriate section numbers for the letters used
in designating the new sections in this Act.
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SECTION 7. This Act shall take effect on July 1, 2002.
(Approved May 31, 2002.)

Note
1. Should be “§346—I”.

ACT 77 S.B. NO. 2179

A Bill for an Act Relating to Energy Resources.
Be It Enacted by the Legislature of the State of Hawaii:

PART L

SECTION 1. The legislature finds that gasoline is an energy resource, and
that there is a need to ensure lower gasoline prices for Hawaii’s consumers.
Although gasoline prices have fallen to their lowest levels in years, and mainland
consumers have been enjoying less expensive prices, there is evidence that Hawaii’s
consumers still continue to pay a large premium at the pump..

The legislature finds that the price of gasoline is a pivotal component in
determining the future of the State’s total energy situation. The cost of gasoline
permeates every aspect of Hawaii’s energy economy from the petroleum manufac-
turer to the gas station and finally to the ultimate payer, the people of Hawaii. As a
result, no one in this State, resident or visitor, can escape the impact of the cost of
gasoline.

The legislature has had long-standing and serious concerns over the high
price of gasoline in the State of Hawaii, especially since prices in Hawaii have often
been far in excess of the prices observed in other markets in the United States. In
past hearings held by the legislature, the oil companies have represented that the
market for gasoline in Hawaii was competitive, and that the high gasoline prices in
Hawaii were attributable to the high cost of doing business in the State of Hawaii.

The legislature finds that the evidence obtained and developed in the State’s
antitrust lawsuit shows that the high cost of doing business in Hawaii has not been
and is not the cause of the high gasoline prices. Rather, the evidence indicates among
other matters, the following:

(1) Retail gasohne prices in the State of Hawaii have been much higher
than the prices observed in other oligopolistic and equally concentrated
markets;

(2) Retail gasoline prices in the State of Hawaii have exhibited far less
volatility, as well as abnormal stability, in comparison to prices ob-
served in other oligopolistic and equally concentrated markets; and

(3) The major oil companies have been realizing profit margins far in
excess of the margins realized in other oligopolistic and equally con-
centrated markets.

More recently, the oil companies have argued that high gasoline prices, high
profit margins, and the lack of vigorous competition are the inevitable results of the
oligopolistic structure of the Hawaii market.

In essence, the oil companies have now recognized that the structure of the
Hawaii market is not one that will encourage competition. Rather, the structure of
the market will perpetuate high and rising prices, supra-competitive margins, and a
lack of competition.

The legislature finds that affirmative action is necessary to address the
uncompetitive market, and that this action requires a multi-pronged response,
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especially in light of the recent ruling issued by the United States District for the
District of Hawaii in Chevron U.S.A., Inc. v. Benjamin J. Cayetano, et al., Civil No.
97-00933 SCM, in which the court held that the lease rent cap statute in Act 257
passed by the legislature in 1997 was unconstitutional.

Accordingly, the purposes of this part are to:

(1) Establish wholesale and retail gasoline price caps by:

(A)

(B)

©

D)

(E)

®)
(&)

Requiring the public utilities commission to determine the maxi-
mum pre-tax wholesale price of regular unleaded gasoline, on a
weekly basis;

Prohibiting petroleum manufacturers or jobbers from selling reg-
ular unleaded gasoline to a dealer operated retail service station
for more than the maximum pre-tax wholesale price;
Requiring the public utilities commission to determine the maxi-
mum pre-tax retail price of regular unleaded gasoline, on a
weekly basis;

Prohibiting retailers from selling gasoline to the public for more
than the maximum pre-tax retail price for regular unleaded gaso-
line sold on a self-serve basis;

Giving the governor the power to suspend the operatlon of the
wholesale and retail price caps whenever the governor deter-
mines that the operation of this law causes a major adverse
impact on the economy, public order, or the health, welfare, or
safety of the people of Hawaii. The suspension will be in effect
until the June 30 of the year of the next succeeding regular
session. If the legislature makes no change, the rate reverts to the
previously established rate;

Providing for a procedure to adjust the maximum prices; and
Maintaining the lease rent cap for dealer operated retail stations;

(2) Amend the Petroleum Industry Reporting Act to:

(A)

(B)
©

)

Require, rather than allow, the department of business, economic
development, and tourism to monitor the oil industry’s profit
margins in Hawaii and conduct random or periodic audits and
inspections of oil suppliers;

Substantially increase civil penalties for noncompliance;
Require the department to refer intentional violations to the attor-
ney general, who may exercise appropriate legal or equitable
remedies available to the State; and

Change references to the department and the director of business,
economic development, and tourism in the Petroleum Industry
Reporting Act to the ‘‘petroleum commissioner’’, who is to be
the head of the department’s energy, resources, and technology
division;

(3) Require the department of business, economic development and tour-

ism to:

(A) Review and analyze the unsealed documents in Anzai v. Chevron
et al. (the recently settled gasoline antitrust litigation) and other
appropriate materials;

(B) Gather and analyze empirical data to determine whether the Oil
Price Information Service index or other appropriate benchmarks
are applicable to Hawaii’s markets;

(C) Review options available to the legislature, including wholesale

and retail gasoline price caps and the potential effects of im-
posing price caps; and
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(D) Report findings and recommendations to the legislature before
the convening of the 2003 reguiar session, including proposed
implementing legislation, as appropriate;

(4) Require the attorney general and the legislative reference bureau to
assist the department by conducting legal and policy analyses, as
appropriate, and in drafting legislation; and

(5) Appropriate $250,000 out of the public utilities commission special
fund to the general fund, and appropriate the same amount to the
department of business, economic development, and tourism to allow
the department to contract with one or more petroleum experts to assist
“the department.

SECTION 2. Chapter 486H, Hawaii Revised Statutes, is amended as fol-
lows:

1. By adding three new sections to be appropriately designated and to read
as follows: i

““§486H-A Maximum pre-tax wholesale price for the sale of gasoline;
civil actions. (a) Notwithstanding any law to the contrary, no manufacturer, whole-
saler, or jobber may sell regular unleaded gasoline to a dealer retail station, an
independent retail station, or to another jobber or wholesaler at a price above the
maximum pre-tax wholesale prices established pursuant to subsection (b). The
commission shall publish the maximum pre-tax wholesale prices by means that shall
include the internet website for the State of Hawaii.

(b) On a weekly basis, the commission shall determine the maximum pre-tax
wholesale price of regular unleaded gasoline for each island as follows:

(1) For the island of Oahu, the maximum pre-tax wholesale price of regular
unleaded gasoline shall consist of the baseline price for regular
unleaded gasoline, plus the location adjustment factor, and the market-
ing margin factor; and

(2) For the islands of Kauai, Molokai, Lanai, Maui, and Hawaii, the
maximum pre-tax wholesale price of regular unleaded gasoline shall
consist of the maximum pre-tax wholesale price of regular unleaded
gasoline for Oahu, plus the neighbor island wholesale adjustment
factor.

(c) The baseline price for regular unleaded gasoline for Oahu referred to in
subsection (b) shall be determined on a weekly basis, and shall be equal to the
average of:

(1) The spot pipeline daily price for regular unleaded gasoline for Los

Angeles;

(2) The spot pipeline daily price for regular unleaded gasoline for San
Francisco; and

(3) The spot dally price for the Pacific Northwest,
as reported and published by the Oil Price Information Service for the five business
days of the preceding week.

(d) The location adjustment factor referred to in subsection (b) shall be $.04
per gallon for the first year after the effective date of this section, and shall thereafter
be subject to annual adjustment pursuant to section 486H-D(a).

(e) The marketing margin factor referred to in subsection (b) shall be $.18 per
gallon for the first year after the effective date of this section, and shall thereafter be
subject to annual adjustment pursuant to section 486H-D(a).

(f) The neighbor island wholesale adjustment factor shall be the sum of the
neighbor island location adjustment factor, plus the neighbor island marketing
factor.

232



ACT 77

(g) The neighbor island location adjustment factor shall be $.04 per gallon
for the first year after the effective date of this section, and shall thereafter be subject
to annual adjustment pursuant to section 486H-D(a).

(h) The neighbor island marketing factor shall be $.04 per gallon for the first
year after the effective date of this section, and shall thereafter be subject to annual
adjustment pursuant to section 486H-D(a).

(1) Any manufacturer, wholesaler, or jobber who knowingly violates any
requirement imposed or rule adopted under this section shall be subject to a civil
penalty for each such violation, which penalty shall be three times the overcharge, or
$250,000, whichever is greater, and shall be liable for the costs of the action, and
reasonable attorney’s fees as determined by the court. Within two years from the
date the commission obtains actual knowledge of the violation, the commission may
institute a civil action in a court of competent jurisdiction to collect the civil penalty,
the costs, and attorney’s fees. In the case of ongoing violation, the two year period
shall start from the date of the last violation. The commission may refer any such
action to the attorney general as it deems appropriate. As used in this subsection,
*“‘overcharge’” means the number of gallons of gasoline sold, times the wholesale
price at which the manufacturer or jobber sold regular unleaded gasoline to a dealer
retail station, less taxes assessed, less the maximum pre-tax wholesale price estab-
lished pursuant to subsection (b).

(j) The commission shall have the power to determine the extent to which a
manufacturer, wholesaler, or jobber is complying with any requirement imposed or
rule adopted under this section, including the power to compel a manufacturer,
wholesale, or jobber to submit documents, data and information necessary and
appropriate for the commission to determine such compliance. The commission may
use data collected by the department of business, economic development, and
tourism pursuant to chapter 486J, as well as obtain the assistance of that department
in determining such compliance.

(k) The commission shall adopt rules pursuant to chapter 91 as may be
necessary to implement this section.

§486H-B Maximum pre-tax retail price for gasoline sold on a self-serve
basis; civil actions. (a) Notwithstanding any law to the contrary, no retail station
may sell regular unleaded gasoline at retail, on a self-serve basis, at a price above the
maximum pre-tax retail prices established pursuant to subsection (b). The commis-
sion shall publish the maximum pre-tax retail prices by means that shall include the
internet website for the State of Hawaii. The commission may also publish the retail
prices inclusive of all taxes.

(b) On a weekly basis, the commission shall determine the maximum pre-tax
retail price of gasoline. The maximum pre-tax retail price for regular unleaded
gasoline shall consist of the maximum pre-tax wholesale price for regular unleaded
gasoline established pursuant to section 486H-A(b), plus a retail marketing margin
factor.

(¢) The retail marketing margin factor shall be $.16 per gallon for the first
year, and shall thereafter be subject to adjustment pursuant to section 486H-D(b).

(d) Any retail station that knowingly violates any requirement imposed or
rule adopted under this section shall be subject to a civil penalty equal to three times
the amount of the overcharge or $25,000, whichever is greater, and shall be liable for
the costs of the action, and reasonable attorney’s fees as determined by the court.
Within two years from the date the commission obtains actual knowledge of the
violation, the commission may institute a civil action in a court of competent
jurisdiction to collect the civil penalty, the costs, and the attorney’s fees. In the case
of ongoing violation, the two-year period shall start from the date of the last
violation. The commission may refer any such action to the attorney general as it
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deems appropriate. As used in this subsection, ‘‘overcharge’” means the number of
gallons of gasoline sold, times the retail price at which the retail station sold regular
unleaded gasoline, less taxes assessed, less the maximum pre-tax retail price estab-
lished pursuant to subsection (b).

(¢) The commission shall have the power to determine the extent to which a
retail station is complying with any requirement imposed or rule adopted under this
section, including the power to compel a retail station to submit documents, data,
and information necessary and appropriate for the commission to determine such
compliance. The commission may use data collected by the department of business,
economic development, and tourism pursuant to chapter 486J, as well as obtain the
assistance of such department in determining such compliance.

(f) The commission shall adopt rules pursuant to chapter 91 as may be
necessary to implement this section.

§486H-C Governor’s emergency powers. (a) Notwithstanding any law to
the contrary, the governor may suspend in whole or in part, section 486H-A, section
486H-B, or any rule adopted pursuant to those sections whenever the governor
issues a written determination that strict compliance with any section or a rule will
cause a major adverse impact on the economy, public order, or the health, welfare, or
safety of the people of Hawaii. The governor shall publish this determination in
accordance with section 1-28.5. The suspension shall take effect upon issuance of
the written determination by the governor.

(b) Except as provided in subsection (c), the suspension under subsection (a)
shall remain in effect until the earlier of: ,

(1) The adjoturnment of the next regular or special session of the legisla-

ture; or !

(2) The effective date of any legislative enactment intended to address the

major adverse impact; :
provided that if the legislature has enacted legislation to address the major adverse
impact, and the governor vetoes the legislation, the suspension shall terminate on the
date of that veto, and the pre-tax maximum wholesale price or the pre-tax maximum
retail price in effect immediately prior to the issnance of the written determination
by the governor shall take effect on the day after the date of the veto; and provided
farther that if no action is taken by the legislature during the regular or special
session to address the major adverse impact, then the pre-tax maximum wholesale
price or the pre-tax maximum retail price in effect immediately prior to the issuance
of the written determination by the governor shall take effect on the day after
. adjournment sine die of the regular or special session. '

(c) If the written determination is issued while the legislature is in session,
the suspension under subsection (a) shall remain in effect until the earlier of:

(1) The adjournment of that session of the legislature; or

"(2) The effective date of any legislative enactment intended to address the

major adverse impact;

provided that if the legislature has enacted legislation to address the major adverse
impact, and the governor vetoes the legislation, the suspension shall terminate on the
date of that veto, and the pre-tax maximum wholesale price or the pre-tax maximum
retail price in effect immediately prior to the issuance of the written determination
by the governor shall take effect on the day after the date of the veto; and provided
further that if no action is taken by the legislature during the regular or special
session to address the major adverse impact, then the pre-tax maximum wholesale
price or the pre-tax maximum retail price in effect immediately prior to the issuance
of the written determination by the governor shall take effect on the day after
adjournment sine die of the regular or special session.
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§486H-D Adjustments. (a) A manufacturer, wholesaler, or jobber may
petition the commission to adjust the maximum pre-tax wholesale price of regular
unleaded gasoline in the event of a change in the value of the baseline price for
regular unleaded gasoline, the location adjustment factor, the marketing margin
factor, or the neighbor island wholesale adjustment factor. The petitioner shall bear
the burden of proof to establish by clear and convincing evidence the need for and
the amount of any adjustment. The adjustments shall be determined as follows:

(D

@

&)

“)

The value of the baseline price shall be equal to the average of:
(A) The spot pipeline daily price for regular unleaded gasoline for
Los Angeles;
(B) The spot pipeline daily price for regular unleaded gasoline for
San Francisco; and
(C) The spot daily price for the Pacific Northwest,
as reported and published by the Oil Price Information Service for the
five business days of the preceding week;
The value of the location adjustment factor in effect at the time the
petition is filed shall be adjusted to equal the average of the actual
acquisition cost to non-refiner marketers to obtain gasoline from re-
finers or importers for sale on the island of Oahu over the prior twelve-
month period, which cost shall be taken from arm’s length transactions
between non-refiner marketers, and refiners or importers, such as ex-
change agreements, sales agreements, or other similar agreements;
provided that the location adjustment factor shall not exceed the rea-
sonable cost of importing gasoline to the island of Oahu. As used in this
paragraph, ‘‘actual acquisition cost’” means the amount over the base
price of regular unleaded gasoline that a non-refiner marketer pays to a
third party for delivery of such gasoline into a terminal located on the
island of Oahu;
The value of the marketing margin factor in effect at the time the
petition is filed shall be adjusted by adding to such value the difference
between:
(A) The average of the difference over the prior twelve-month period
between:
(i) The dealer tank wagon price for sales for resale; and
(ii) The bulk price for sales for resale, for PAD District V,
as reported and published by the Energy Information Administra-
tion or its successor in Table 31 - ““Motor Gasoline Prices by
Grade, Sales Type, PAD District, and State’” or other source
containing the same information; less
(B) The average of the difference over the period from 1994 until the
most current year between: ‘
(i) -The dealer tank wagon price for sales for resale; and
(i) ‘The bulk price for sales for resale, for PAD District V,
as reported and published by the Energy Information Administra-
tion or its successor in Table 31 - ““Motor Gasoline Prices by
Grade, Sales Type, PAD District, and State’’ or other source
containing the same information;
The value of the neighbor island location adjustment factor in effect at
the time the petition is filed shall be adjusted to equal the actual
acquisition cost to non-refiner marketers to obtain gasoline from a
refiner or importer for sale on the island of Kauai, Molokai, Lanai,
Maui, or Hawaii, over the prior twelve-month period, which cost shall
be taken from arm’s length transactions between non-refiner marketers,
and refiners or importers, such as exchange agreements, sales agree-
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ments, or other similar agreements; provided that the neighbor island
location adjustment factor shall not exceed the reasonable cost of
importing gasoline to the island of Kauai, Molokai, Lanai, Maui, or
Hawaii, from any port on the island of Oahu. As used in this subsection,
“‘actual acquisition cost’” means the amount over the base price of
regular unleaded gasoline that a non-refiner marketer pay to a third
party for delivery of such gasoline into a terminal located on Kauai,
Molokai, Lanai, Maui, or Hawaii; and

(5) The value of the neighbor island marketing factor in effect at the time
the petition is filed shall be adjusted if there are material changes in the
cost factors associated with marketing gasoline on the island of Kauai,
Molokai, Lanai, Maui, or Hawaii, such as terminaling, storage, or
distributiqn costs.

(b) A retail station may petition the commission to adjust the maximum pre-
tax retail price of gasoline in the event of a change in the maximum pre-tax
wholesale price for regular unleaded gasoline, or the value of the retail marketing
margin factor. The petitioner shall bear the burden of proof to establish by clear and
convincing evidence the need for and the amount of any adjustment. The adjustment
shall be determined as follows: '

(1) The value of the retail marketing margin factor for regular unleaded

gasoline established in section 486H-B(c) shall be adjusted upward

only if such value is less than the average of the difference over the

prior twelve-month period between:

(A) The ‘‘through retail outlets’” price for sales to end users for
regular unleaded gasoline; and

(B) The dealer tank wagon price, for sales for resale for regular
unleaded gasoline, for PAD District V,

as reported and published by the Energy Information Administration or

its successor in Table 31 - ‘“Motor Gasoline Prices by Grade, Sales

Type, PAD District, and State’’ or other source containing the same

information.

(c) If the commission adjusts the maximum pre-tax wholesale price or the
maximum pre-tax retail price of regular unleaded gasoline, the commission shall
publish its findings and the adjusted prices by means that shall include the internet
website for the State of Hawaii.

(d) In its discretion and without a petition having been filed, the commission
may adjust the maximum pre-tax wholesale price or the maximum pre-tax retail
price of regular unleaded gasoline if an adjustment is necessary as a result of a
change in the value of the baseline price for regular unleaded gasoline, the.location
adjustment factor, the marketing margin factor, the neighbor island wholesale ad-
justment factor, or the retail marketing margin factor.

(e) Nothing in section 486H-A or 486H-B shall be construed to prohibit the
filing of a petition during the first year after the effective date of this section.”’

2. By adding twelve new definitions to section 486H-1, Hawaii Revised
Statutes, to be appropriately inserted and to read as follows:

“““‘Commission’’ means the public utilities commission.

““‘Company retail station’” means a retail service station owned and operated
by a manufacturer or jobber and where retail prices are set by that manufacturer or
jobber.

‘‘Dealer retail station’> means a retail service station owned by a manufac-
turer or jobber and operated by a qualified gasoline dealer other than a manufacturer
or a jobber under a franchise.

‘‘Independent retail station’’ means a retail service station not owned by a
manufacturer or jobber and operated by a qualified gasoline dealer.
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‘‘Non-refiner marketer’” means any person who acquires gasoline for sale in
the State of Hawaii, and who is not a refiner located and operating in the State of
Hawaii, nor an importer owned by or affiliated with, directly or indirectly, by a
refiner located and operating in the State of Hawaii.

‘‘Operate’” means to engage in the business of selling motor vehicle fuel at a
retail service station through any employee, commissioned agent, subsidiary com-
pany, or person managing a retail service station under a contract and on a fee
arrangement with the manufacturer or jobber.

‘‘Other areas’’ means the second congressional district of the State.

‘‘Pre-tax’’ when used in reference to a price means such price net of the fuel-
related or other taxes assessed when the gasoline is sold.

‘‘Retail”” means a sale of gasoline made to the general public at prices that
are displayed on the dispensing equipment.

*‘Retail station’’ means and includes a company retail station, a dealer retail
station, and an independent retail station.

‘‘Self-serve basis”” means that the retail station allows customers to dispense
gasoline into vehicles.

‘“Urban’’ means the first congressional district of the State.”’

3. By amending section 486H-10.4, Hawaii Revised Statutes, to read as
follows:

““[£1§486H-10.4[]] Restrictions on manufacturers or jobbers in operat-
ing service stations; lease rent controls; definitions. (a) Beginning August 1,
1997, no manufacturer or jobber shall convert an existing dealer [operated] retail
[service] station to a company [eperated] retail [serviee] station; provided that
nothing in this section shall limit a manufacturer or jobber from:

(1) Continuing to operate any company operated retail service stations
legally in existence on July 31, 1997;

(2) Constructing and operating any new retail service stations as company
[operated] retail [serviece] stations constructed after August 1, 1997,
subject to subsection (b); or

(3) Operating a former dealer [operated] retail [serviee] station for up to
twenty-four months until a replacement dealer can be found if the
former dealer vacates the service station, cancels the franchise, or is
properly terminated or not renewed.

(b) No new company [eperated] retail [service] station shall be located

within one-eighth mile of a dealer [eperated] retail [service] station in an urban area,
and within one-quarter mile in other areas. [ i i

(c) All leases as part of a franchise as defined in section 486H-1, existing on
August 1, 1997, or entered into thereafter, shall be construed in conformity with the
following:

(1) Such renewal shall not be scheduled more frequently than once every

three years; and

(2) Upon renewal, the lease rent payable shall not exceed fifteen per cent of

the gross sales, except for gasoline, which shall not exceed fifteen per
cent of the gross profit of product, excluding all related taxes by the
dealer operated retail service station as defined in section 486H-1 and
486H-10.4 plus, in the case of a retail service station at a location where
the manufacturer or jobber is the lessee and not the owner of the ground
lease, a percentage increase equal to any increase which the manufac-
turer or jobber is required to pay the lessor under the ground lease for
the service station. For the purposes of this subsection, ‘‘gross
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amount’’ means all monetary earnings of the dealer from a dealer
operated retail service station after all applicable taxes, excluding
income taxes, are paid.
The provisions of this subsection shall not apply to any existing contracts that may
be in conflict with its provisions.
(d) Nothing in this section shall prohibit a dealer from selling a retail service
station in any manner.

SECTION 3. Chapter 486, Hawaii Revised Statutes, is amended as follows:

1. By adding a new definition to section 486J-1, Hawaii Revised Statutes, to
be appropriately inserted and to read as follows:

“““‘Petroleum commissioner’’ or ‘‘commissioner’’ means the administrator
of the energy, resources, and technology division of the department of business,
economic development, and tourism.”’

2. By amending section 486J-5, Hawaii Revised Statutes, to read as follows:

“‘[[18486J-5[3] Analysis of information; audits and inspections; sum-
mary reports. (a) The [department-may;] petroleum commissioner, with [its] the
commissioner’s own staff and other support staff with expertise and experience in,
or with, the petroleum industry, shall gather, analyze, and interpret the information
submitted to it pursuant to sections 486J-3 and 486J-4 and other information relating
to the supply and price of petroleum products, with particular emphasis on motor
vehicle fuels, including, but not limited to, all of the following:

(1) The nature, cause, and extent of any petroleum or petroleum products

shortage or condition affecting supply;

(2) The economic and environmental impacts of any petroleum and petro-
leum product shortage or condition affecting supply;

(3) Petroleum or petroleum product demand and supply forecasting meth-
odologies utilized by the petroleum industry in Hawaii,

(4) The prices, with particular emphasis on wholesale and retail motor fuel
prices, and any significant changes in prices charged by the petroleum
industry for petroleum or petroleum products sold in Hawaii and the
reasons for such changes;

(5) The income, expenses, and profits, both before and after taxes, of the
industry as a whole and of major firms within it, including a compari-
son with other major industry groups and major firms within them as to
profits, return on equity and capital, and price-earnings ratio;

(6) The emerging trends relating to supply, demand, and conservation of
petroleum and petroleum products;
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(7) The nature and extent of efforts of the petroleum industry to expand
refinery capacity and to make acquisitions of additional supplies of
petroleum and petroleum products; and

(8) The development of a petroleum and petroleum products information
system in a manner which will enable the State to take action to meet
and mitigate any petroleum or petroleum products shortage or condi-
tion affecting supply.

(b) The [department-may] commissioner shall conduct random or periodic
audits and inspections of any supplier or suppliers of oil or petroleum products to
determine whether they are unnecessarily withholding supplies from the market or
are violating applicable policies, laws, or rules. The [department] commissioner may
solicit assistance of the department of taxation in any such audit. The [department]
commissioner shall cooperate with other state and federal agencies to ensure that any
audit or inspection conducted by the [departinent] commissioner is not duplicative of
the data received by any of their audits or inspections which is available to the

-] commissioner.

(c) The [department-may] commissioner shall analyze the impacts of state
and federal policies, rules, and regulations upon the supply and pricing of petroleum
products.

(d) The [department] commissioner shall publish annually and submit to the
governor and the legislature twenty days prior to the first day of the current
legislative session a summary, including any analysis and interpretation[;] of the
information submitted to it pursuant to this chapter[:], and any other activities taken
by the commissioner, including civil penalties imposed and referrals of violations to
the attorney general under section 486J-9. Any person may submit comments in
writing regarding the accuracy or sufficiency of the information submitted. At the
option of the director, this report may be combined with reporting required by
section 196-4(11), in the director’s role as state energy resources coordinator.”’

3. By amending section 486J-9, Hawaii Revised Statutes, to read as follows:

“‘[F18486J-9[1] Failure to timely provide information; failure to make
and file statements; false statements; penalties[:]; referral to the attorney
general. (a) The [department] petroleum commissioner shall notify those persons
who have failed to timely provide the information specified in section 486J-3 or
486]-4 or requested by the [department] commissioner under section 486J-3 or 486J-
4. If, within five days after being notified of the failure to provide the specified or
requested information, the person fails to supply the specified or requested informa-
tion, the person shall be subject to a civil penalty of not less than [$560] $50,000 per
day nor more than [$2;600] $100,000 per day for each day the submission of
information is refused or delayed, unless the person has timely filed objections with
the [department] commissioner regarding the information and the [department]
commissioner has held a hearing and, following a ruling by the [department;]
commissioner, the person has properly submitted the issue to a court of competent
jurisdiction for review.

(b) Any person who wilfully makes any false statement, representation, or
certification in any record, report, plan, or other document filed with the
[department] commissioner shall be subject to a civil penalty not to exceed
[$20,600:] $500,000, and shall be deemed to have committed an unfair or deceptive
act or practice in the conduct of a trade or commerce and subject to the penalties
specified in chapter 480. The commissioner shall refer any matter under this
subsection to the attorney general, who may exercise any appropriate legal or
equitable remedies that may be available to the State. .

(c) For the purposes of this section, [the-term] ‘‘person’’ means, in addition
to the definition contained in section 486J-1, any responsible corporate officer.”’
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SECTION 4. Sections 486]-2, 486]-3, 486J-4, 486J-6, 486]-7, 486]-8, 486J-
10, and 486J-12, Hawaii Revised Statutes, are amended by substituting the word
“‘commissioner’’ wherever the word ‘department’ or “‘director’’ appears, as the
context requires.

SECTION 5. Review; report. (a) The department of business, economic

development, and tourism shall:

(1) Gather, review, analyze, and evaluate publicly available information,
studies, and reports, including unsealed documents in Anzai v. Chevron
et al. (U.S. District Court for the District of Hawaii, Civil No. 98-
00792-SPK) and the attorney general’s investigation of the petroleum
industry, as may be necessary;

(2) Gather, review, analyze, and evaluate empirical data to determine
whether the Qil Price Information Service index, or other appropriate
benchmarks, are applicable to Hawaii’s wholesale and retail gasoline
markets;

(3) Review options available to the legislature and make findings and
recommendations concerning appropriate remedies and solutions avail-
able to reduce wholesale and retail gasoline prices in Hawaii, including
proposals to impose maximum prices on wholesale and retail gasoline
and the potential effects of imposing such price caps; and

(4) Report findings and recommendatjons, including proposed implement-
ing legislation, to the legislature no later than twenty days before the
convening of the regular session of 2003.

(b) The attorney general and the legislative reference bureau shall assist the

department by conducting legal and policy analyses, as appropriate, and in drafting
legislation. ‘

SECTION 6. There is appropriated out of the public utilities commission
special fund the sum of $250,000, or so much thereof as may be necessary for fiscal
year 2002-2003, which shall be deposited into the state general fund for the purposes
of this part.

The sum appropriated shall be expended by the public utilities commission
for the purposes of this part. '

SECTION 7. There is appropriated out of the general revenues of the State of
Hawaii the sum of $250,000, or so much thereof as may be necessary for fiscal year
2002-2003, for the department of business, economic development, and tourism to
pay the costs of contracting for the services of one or more persons with expertise
and experience in, or with, the petroleum industry, to assist the department of
business, economic development, and tourism in its review and report under section
5 of this Act; provided that any expenditure of funds by the department pursuant to
this section shall be without regard to chapter 103D, Hawaii Revised Statutes.

The sum appropriated shall be expended by the department of business,
economic development, and tourism for the purposes of this part.

PART IL
SECTION 8. The purpose of this part is to require the government of the
State of Hawaii to significantly improve its energy management in state facilities in

order to save taxpayer dollars and reduce emissions that contribute to air pollution
and global climate change.
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SECTION 9. Chapter 196, Hawaii Revised Statutes, is amended by adding a
new part to be appropriately designated and to read as follows:

“PART . ENERGY EFFICIENCY IN STATE FACILITIES

§196-A Definitions. As used in this part:

“Acquisition”” means acquiring by contract supplies or services, including
construction, by and for the use of the State through purchase or lease, whether the
supplies or services are already in existence or must be created, developed, demon-
strated, or evaluated. Acquisition begins at the point when agency needs are
established and includes the description of requirements to satisfy agency needs,
solicitation and selection of sources, award of contracts, contract financing, contract
performance, contract administration, and those technical and management func-
tions directly related to the process of fulfilling agency needs by contract.

‘“‘Agency’’ means any executive department, independent commission,
board, bureau, office, or other establishment of the State, or any quasi-public
institution that is supported in whole or in part by state funds.

“‘Energy-savings performance contract’’ means an agreement for the provi-
sion of energy services and equipment, including building energy conservation
enhancing retrofits and alternate energy technologies, in which a private sector
person or company agrees to finance, design, construct, install, maintain, operate, or
manage energy systems or equipment to improve the energy efficiency of, or
produce energy in connection with, a facility in exchange for a portion of the cost
savings, lease payments, or specified revenues including utility rebates and any other
available incentives, and the level of payments is made contingent upon the verified
energy savings, energy production, avoided maintenance, avoided energy equipment
replacement, or any combination of the foregoing bases.

“ENERGY STAR” means a labeling program introduced by the United
States Environmental Protection Agency in 1992 as a voluntary labeling program
designed to identify and promote energy-efficient products, in order to reduce
carbon dioxide emissions.

“Exempt facility’’ or ‘‘exempt mobile equipment’’ means a facility or
mobile equipment for which an agency utilizes criteria established by the energy
resources coordinator to determine that compliance with this part is not practical.

“Facility’’ means a building or buildings or similar structure owned or
leased by, or otherwise under the jurisdiction of, an agency.

“Life-cycle cost-effective’” means the life-cycle costs of a product, project,
or measure that are estimated to be equal to or less than the base case, i.e., current or
standard practice or product.

““Life-cycle costs’” means the sum of the present values of investment costs,
capital costs, installation costs, energy costs, operating costs, maintenance costs, and
disposal costs, over the lifetime of the project, product, or measure.

““Mobile equipment’” means any state-owned vessel, aircraft, or off-road
vehicle.

“‘Renewable energy’’ means energy produced by solar, energy conserved by
passive solar design/daylighting, ocean thermal, wind, wave, geothermal, waste-to-
energy, or biomass power.

“‘Renewable energy technology’” means technology that uses renewable
energy to provide light, heat, cooling, or mechanical or electrical energy for use in
facilities or other activities. The term includes the use of integrated whole-building
designs that rely upon renewable energy resources, including passive solar design/
daylighting.

*‘Source energy’’ means the energy that is used at a site and consumed in
producing and delivering energy to a site, including power generation, transmission,
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and distribution losses, and that is used to perform a specific function, such as space
conditioning, lighting, or water heating.

““Utility’” means a public utility as defined in section 269-1. Utility includes
federally owned nonprofit producers, county organizations, and investor or privately
owned producers regulated by the state or federal government, cooperatives owned
by members and providing services mostly to their members, and other nonprofit
state and county agencies serving in this capacity.

““Utility energy-efficiency service’’ means demand-side management ser-
vices provided by a utility to improve the efficiency of use of the commodity, such
as electricity and gas being distributed. Sexvices may include energy efficiency and
renewable energy project auditing, financing, design, installation, operation, mainte-
nance, and monitoring. '

§196-B Greenhouse gases reduction goal. Through life-cycle cost-effec-
tive energy measures, each agency shall reduce its greenhouse gas emissions
attributed to facility energy use by thirty per cent by January 1, 2012, compared to
emission levels in calendar year 1990. In order to encourage optimal investment in
energy improvements, agencies may count greenhouse gas reductions from im-
provements in non-facility energy use toward this goal to the extent that these
reductions are approved by the coordinator.

§196-C Energy efficiency improvement goals. (a) Through life-cycle cost-
effective measures, each agency shall reduce energy consumption per gross square
foot of its facilities, excluding laboratory facilities, by twenty per cent by January 1,
2007, and thirty per cent by January 1, 2012, relative to calendar year 1990. No
facility shall be exempt from these goals unless it meets criteria for exemptions
established by the coordinator.

(b) Through life-cycle cost-effective measures, each agency shall reduce
energy consumption per square foot, per unit of production, or per other unit as
applicable, of its laboratory facilities by fifteen per cent by January 1, 2007, and
twenty-five per cent by January 1, 2012, relative to calendar year 1995. No facility
shall be exempt from these goals unless it meets criteria for exemptions established
by the coordinator. :

(c) Each agency shall strive to expand the use of renewable energy within its
facilities and in its activities by implementing renewable energy projects and by
purchasing electricity from renewable energy sources. Through life-cycle cost-
effective measures, each agency shall provide twenty per cent of its remaining
energy requirements, after energy efficiency improvement goals have been
achieved, with renewable energy resources.

(d) Through life-cycle cost-effective measures, each agency shall reduce the
use of petroleum generated energy within its facilities. Agencies may accomplish
this reduction by switching to less greenhouse gas-intensive or renewable energy
sources, by eliminating unnecessary fuel use, or by other appropriate methods.
Where alternative fuels are not practical or life-cycle cost-effective, agencies shall
strive to improve the efficiency of their facilities. :

(e) The State shall strive to reduce total energy use and associated green-
house gas and other air emissions, as measured at the source. To that end, agencies
shall undertake life-cycle cost-effective projects in which source energy decreases,
even if site energy use increases. In those cases, agencies shall receive credit toward
energy reduction goals through guidelines established by the coordinator.

(f) Through life-cycle cost-effective measures, agencies shall reduce water
consumption and associated energy use in their facilities to reach the goals set under
this part. Where possible, water cost savings and associated energy cost savings shall
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be included in energy-savings performance contracts and other financing mecha-
nisms.

(g) Each agency’s biennial budget submission shall include funding neces-
sary to achieve the goals of this part. Budget submissions shall include the costs
associated with encouraging the use of, administering, and fulfilling agency respon-
sibilities under energy-savings performance contracts, utility energy-efficiency ser-
vice contracts, and other contractual provisions for achieving conservation goals
implementing life-cycle cost-effective measures, procuring life-cycle cost-effective
products, and constructing sustainably designed new buildings, among other energy
costs.

The director of finance shall issue guidelines to assist agencies in developing
appropriate requests that support sound investments in energy improvements and
energy-using products, and shall consider establishing a fund that agencies may
draw on to finance exemplary energy management activities and investments with
higher initial costs but lower life-cycle costs.

(h) Each agency shall develop an annual implementation plan for fulfilling
the requirements of this part. The plans shall be included in the annual reports to the
coordinator.

§196-D Annual report. Beginning January 1, 2004, each agency shall
measure and report annually to the coordinator on its progress in meeting the
requirements of this part.

The report shall include:

(1) How the agency is using each of the strategies described in this part to

help meet energy and greenhouse gas reduction goals;

(2) A listing and explanation as to why certain strategies, if any, have not

been used; and

(3) A listing and explanation of exempt facilities.

§196-E Senior agency official. Each agency shall designate a senior official
to be responsible for meeting the goals and requirements of this part, including
preparation of the annual report. Designated officials shall participate in the inter-
agency energy policy committee established under section 196-G(c).

§196-F Agency energy teams. Each agency shall form a technical support
team consisting of appropriate procurement, legal, budget, management, and techni-
cal representatives to expedite and encourage the agency’s use of appropriations,
energy-savings performance contracts, and other alternative financing mechanisms
necessary to meet the goals and requirements of this part. Agency energy team
activities shall be undertaken in collaboration with each agency’s representative to
the interagency energy policy committee.

§196-G Interagency coordination; policy committee. (a) The coordinator
shall be responsible for evaluating each agency’s progress in improving energy
management and for submitting agency energy scorecards to the governor and the
legislature to report progress.

The coordinator, in consultation other agencies, shall develop the agency
energy scorecards and scoring system to evaluate each agency’s progress in meeting
the goals of this part. The scoring criteria shall include:

(1) The extent to which agencies are taking advantage of key tools to save
energy and reduce greenhouse gas emissions, such as energy-savings
performance contracts, utility energy-efficiency service contracts, EN-
ERGY STAR and other energy efficient products, renewable energy
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technologies, electricity from renewable energy sources, and other
strategies and requirement;

(2) Overall efficiency;

(3) Greenhouse gas reduction; and

(4) Use of other innovative energy efficiency practices.

The scorecards shall be based on the annual energy reports submitted to the
coordinator.

(b) The coordinator shall be responsible for working with agencies to ensure
that they meet the goals of this part and report their progress. The coordinator shall
develop and issue guidelines for agencies’ preparation of their annual reports to the
coordinator on energy management. The coordinator shall also have primary respon-
sibility for collecting and analyzing the data and shall ensure that agency reports are

.received in a timely manner.

(c) There is established within the department of business, economic devel-
opment, and tourism, an interagency energy policy committee consisting of senior
agency officials, to be chaired by the coordinator. The committee shall be responsi-
ble for encouraging implementation of energy efficiency policies and practices. The
major energy-consuming agencies, as designated by the coordinator, shall partici-
pate on the committee. The committee shall communicate its activities to all
designated senior agency officials to promote coordination and achievement of the
goals of this part.

§196-H Public-private advisory committee. (a) The coordinator shall
appoint an advisory committee consisting of representatives from:
State agencies;
(2). County governments;
(3) Energy service companies;
(4) Utility companies;
(5) Equipment manufacturers;
(6) Construction and architectural companies;
(7) Environmental, energy, and consumer groups; and
(8) Other energy-related organizations.
(b) The committee shall provide input on state energy management, includ-
ing how to:
(1) TImprove the use of energy-savings performance contracts and utility
energy-efficiency service contracts;
(2) Improve procurement of ENERGY STAR and other energy efficient
products;
(3) Improve building design;
.(4) Reduce process energy use; and
(5) Enhance applications of efficient and renewable energy technologies at
state facilities.
(c) The committee shall be placed in the department of business, economic
development, and tourism for administration purposes.

§196-I Life-cycle cost analysis. Agencies shall use life-cycle cost analysis
in making decisions about their investments in products, services, construction, and
other projects to lower the State’s costs and to reduce energy and water consump-
tion. Where appropriate, agencies shall consider the life-cycle costs of combinations
of projects, particularly to encourage bundling of energy efficiency projects with
renewable energy projects.

Agencies shall retire inefficient equipment on an accelerated basis where
replacement results in lower life-cycle costs. Agencies that minimize life-cycle costs
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with efficiency measures shall be recognized in their scorecard evaluations estab-
lished under section 196-G(a).

§196-J Facility energy audits. Agencies shall conduct energy and water
audits for approximately ten per cent of their facilities each year, either indepen-
dently or through energy-savings performance contracts or utility energy-efficiency
service contracts.

§196-K Financing mechanisms. (a) Agencies shall maximize their use of
available alternative financing contracting mechanisms, including energy-savings
performance contracts and utility energy-efficiency service contracts, when life-
cycle cost-effective, to reduce energy use and cost in their facilities and operations.
Energy-savings performance contracts and utility energy-efficiency service con-
tracts shall provide significant opportunities for making state facilities more energy
efficient at no net cost to taxpayers.

(b) Agencies that perform energy efficiency and renewable energy system
retrofitting may continue to receive budget appropriations for energy expenditures at
an amount that will not fall below the pre-retrofitting energy budget but will rise in
proportion to any increase in the agency’s overall budget for the duration of the
performance contract or project payment term. A portion of the moneys saved
through efficiency and renewable energy system retrofitting shall be set aside to pay
for any costs directly associated with administering energy efficiency and renewable
energy system retrofitting programs incurred by the agency.

(c) Notwithstanding any law to the contrary relating to the award of public
contracts, any agency desiring to enter into an energy performance contract shall do
s0 in accordance with the following provisions:

(1) The agency shall issue a public request for proposals, advertised in the
same manner as provided in chapter 103D, concerning the provision of
energy efficiency services or the design, installation, operation, and
maintenance of energy equipment, or both. The request for proposals
shall contain terms and conditions relating to submission of proposals,
evaluation, and selection of proposals, financial terms, legal responsi-
bilities, and other matters as may be required by law and as the agency
determines appropriate;

(2) Upon receiving responses to the request for proposals, the agency may
select the most qualified proposal or proposals on the basis of the
experience and qualifications of the proposers, the technical approach,
the financial arrangements, the overall benefits to the agency, and other
factors determined by the agency to be relevant and appropriate;

(3) The agency thereafter may negotiate and enter into an energy perform-
ance contract with the person or company whose proposal is selected as
the most qualified based on the criteria established by the agency;

(4) The term of any energy performance contract entered into pursuant to
this section shall not exceed fifteen years; .

(5) Any energy performance contract may provide that the agency ulti-
mately shall receive title to the energy system being financed under the
contract; and

(6) Any energy performance contract shall provide that total payments
shall not exceed total savings.

§196-L State energy projects. State energy projects may be implemented
under this chapter with the approval of the comptroller and the director of finance.
Notwithstanding section 196-K or section 36-41, the comptroller or the senior
agency official of the department of accounting and general services, along with the
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director of finance, may exempt a state energy project from the advertising and
competitive bidding requirements of section 196-K or section 36-41 and chapters
103 and 103D, if the comptroller deems exemption appropriate for energy projects
with proprietary technology or necessary to meet the goals of the legislature. In
addition, this section shall be construed to provide the greatest possible flexibility to
agencies in structuring agreements entered into so that economic benefits and
existing energy incentives may be used and maximized and financing and other costs
to agencies may be minimized. The specific terms of energy performance contrac-
ting under section 36-41 may be altered if deemed advantageous to the agency and
approved by the director of finance and the senior agency official.

§196-M Energy efficient products. (a) Agencies shall select, where life-
cycle cost-effective, ENERGY STAR and other energy efficient products when
acquiring energy-using products. For product groups where ENERGY STAR labels
are not yet available, agencies may select products that are in the upper twenty-five
per cent of energy efficiency as designated by the United States Department of
Energy, Office of Energy Efficiency and Renewable Energy, Federal Energy Man-
agement Program.

Agencies shall incorporate energy efficient criteria consistent with desig-
nated energy efficiency levels into all guide specifications and project specifications
developed for new construction and renovation, as well as into product specification
language developed for all purchasing procedures. .

The State shall also consider the creation of financing agreements with
private sector suppliers to provide private funding to offset higher up-front costs of
efficient products.

(b) Agencies shall strive to meet the ENERGY STAR building criteria for
energy performance and indoor environmental quality in their eligible facilities to
the maximum extent practicable by December 31, 2005. Agencies may use energy-
savings performance contracts, utility energy-efficiency service contracts, or other
means to conduct evaluations and make improvements to facilities. Facilities that
rank in the top twenty-five per cent in energy efficiency relative to comparable
commercial and state buildings shall receive the ENERGY STAR building label or
its equivalent as determined by the coordinator. Agencies shall integrate this rating
tool into their general facility audits. :

(c) The State shall employ sustainable design principles and agencies shall
apply the principles to the siting, design, and construction of new facilities. Agencies
shall optimize life-cycle costs, pollution, and other environmental and energy costs
associated with the construction, life-cycle operation, and decommissioning of the
facility. Agencies shall consider using energy-savings performance contracts or
utility energy-efficiency service contracts to aid them in constructing sustainably
designed buildings.

(d) Agencies entering into leases, including the renegotiation or extension of
existing leases, shall incorporate lease provisions that encourage energy and water
efficiency wherever life-cycle cost-effective. Build-to-suit lease solicitations shall
contain criteria encouraging sustainable design and development, energy efficiency,
and verification of facility performance. Agencies shall include a preference for
facilities having an ENERGY STAR building label in their selection criteria for
acquiring leased facilities. In addition, all agencies shall encourage lessors to apply
for an ENERGY STAR building label and to explore and implement projects that
will reduce costs to the State, including projects carried out through the lessors’
energy-savings performance contracts or utility energy-efficiency service contracts.

(e) Agencies shall implement energy reduction systems, and other highly
efficient systems, in new construction or retrofit projects when life-cycle cost-
effective. Agencies shall consider combined cooling, heat, and power systems when
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determined to be the most cost-effective when measured against other alternatives
on a life-cycle cost basis. Agencies shall survey local natural resources to optimize
use of available solar, ocean thermal, biomass, bioenergy, geothermal, or other
naturally occurring energy sources.

(f) Agencies shall use off-grid generation systems, including solar hot water,
solar electric, solar outdoor lighting, small wind turbines, fuel cells, and other off-
grid alternatives, where such systems are life-cycle cost-effective and offer benefits
including energy efficiency, pollution prevention, source energy reductions, avoided
infrastructure costs, or expedited service.

§196-N Electricity use. To advance the greenhouse gas and renewable
energy goals of this part, and reduce source energy use, each agency shall strive to
use electricity from clean, efficient, and renewable energy sources. An agency’s
efforts in purchasing electricity from efficient and renewable energy sources shall be
taken into account in assessing the agency’s progress and formulating its score card
under section 196-G(a).

§196-O Competition. Agencies shall take advantage of competitive oppor-
tunities in the electricity and natural gas markets to reduce costs and enhance
services. Agencies are encouraged to aggregate demand across facilities or agencies
to maximize their economic advantage.

§196-P Reduced greenhouse gas intensity of electric power. When se-
lecting electricity providers, agencies shall purchase electricity from sources that use
high efficiency electric generating technologies when life-cycle cost-effective.
Agencies shall consider the greenhouse gas intensity of the source of the electricity
and strive to minimize the greenhouse gas intensity of purchased electricity.

§196-Q Purchasing electricity from renewable energy sources. Each
agency shall evaluate its current use of electricity from renewable energy sources
and report this level in its annual report to the coordinator. Based on this review,
each agency shall adopt policies and pursue projects that increase the use of such
electricity. Agencies shall include provisions for the purchase of electricity from
renewable energy sources as a component of their requests for bids whenever
procuring electricity. Agencies may use savings from energy efficiency projects to
pay additional incremental costs of electricity from renewable energy sources.

In evaluating opportunities to comply with this section, agencies shall con-
sider any renewable portfolio standard specified in the restructuring guidelines for
the State and the United States Environmental Protection Agency guidelines on
crediting renewable energy power.

§196-R Mobile equipment. Each agency shall seek to improve the design,
construction, and operation of its mobile equipment, and shall implement all life-
cycle cost-effective energy efficiency measures that result in cost savings while
improving mission performance. To the extent that such measures are life-cycle
cost-effective, agencies shall consider enhanced use of alternative or renewable-
based fuels.

§196-S Management strategies. Agencies shall use the following manage-
ment strategies in meeting the goals of this part:
(1) Employee incentive programs to reward exceptional performance in
implementing this part;
(2) Performance evaluations of successful implementation of this part in
areas such as energy-savings performance contracts, sustainable de-
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sign, energy efficient procurement, energy efficiency, water conserva-
tion, and renewable energy projects and performance evaluations of
agency heads, members of the agency energy team, principal program
managers, heads of field offices, facility managers, energy managers,
and other appropriate employees;

Agencies shall be allowed to retain a portion of savings generated from
efficient energy and water management and shall use the savings at the
facility or site where the savings occur to provide greater incentives for
that facility and its site managers to undertake more energy manage-
ment initiatives, invest in renewable energy systems, and purchase
electricity from renewable energy sources;

Training and education shall be provided for all appropriate personnel
relating to the energy management strategies contained in this part,
including the incorporation into existing procurement courses informa-
tion on energy management tools, energy-savings performance con-
tracts, utility energy-efficiency service contracts, energy efficient prod-
ucts, and life-cycle cost analysis; and

Agencies shall designate showcase facilities to highlight energy or
water efficiency and renewable energy improvements.”

SECTION 10. Chapter 196, Hawaii Revised Statutes, is amended by desig-
nating sections 196-1 to 196-7 as:

“PART I. GENERAL PROVISIONS”’

SECTION 11. Within one hundred twenty days after the effective date of this
Act, the director of finance shalil:

M
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Develop and issue guidelines to agency budget officers on the prepara-
tion of annual funding requests associated with the implementation of
this Act for the budget for fiscal year 2003-2004;

In collaboration with the coordinator, inform agencies how to retain
savings and reinvest in other energy and water management projects;
and

In collaboration with the coordinator, periodically brief agency pro-
curement executives on the use of energy management tools, including
energy-savings performance contracts, utility energy-efficiency service
contracts, and procurement of energy efficient products and electricity
from renewable energy sources.

SECTION 12. Within one hundred eighty days after the effective date of this
Act, the coordinator, in coellaboration with other agency heads, shall:
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Develop and issue guidelines to-assist agencies in measuring energy per
square foot, per unit of production, or other applicable unit in industrial,
laboratory, research, and other energy-intensive facilities;

Establish criteria for determining which facilities are exempt from the
Act and provide guidance for agencies to request proposed exemptions;
Develop and issue guidelines to assist agencies in calculating appropri-
ate energy baselines for previously exempt facilities and facilities
occupied after December 31, 2002, in order to measure progress toward
goals;

Develop and issue guidelines to clarify how agencies determine the
life-cycle cost for investments required by this Act, including how to
compare different energy and fuel options and assess the current tools;



&)

©
)

®)

®

(10
1)

ACT 77

Develop and issue guidelines for providing credit toward energy effi-
ciency goals for cost-effective projects where source energy use de-
clines but site energy use increases;

Develop and issue guidelines to assist each agency to determine a
baseline of water consumption;

Develop and issue guidelines to assist agencies in ensuring that all
project cost estimates, bids, and agency budget requests for design,
construction, and renovation of facilities are based on life-cycle costs,
and that incentives for contractors involved in facility design and
construction are structured to encourage the contractors to design and
build at the lowest life-cycle cost;

Make information available on opportunities to purchase electricity
from renewable energy sources, including relevant state and county
regulations, and update the information as necessary based on techno-
logical advances and market changes, but at least every two years;
Develop Internet-based tools to assist individual and agency purchasers
in identifying and purchasing energy efficient products for acquisition;
Develop and issue sustainable design and development principles for
the siting, design, and construction of new facilities; and

Develop model lease provisions that incorporate energy efficiency and
sustainable design.

SECTION 13. Within three hundred sixty-five days after the effective date of
this Act, the coordinator, in collaboration with other agency heads, shall:
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Provide guidance for counting renewable and highly efficient energy
projects and purchases of electricity from renewable and highly effi-
cient energy sources toward agencies’ progress in reaching greenhouse
gas and energy reduction goals;

Develop goals for the amount of energy generated at state facilities
from renewable energy technologies;

Support efforts to develop standards for the certification of low envi-
ronmental impact renewable energy facilities to facilitate the State’s
purchase of such power;

Work with the director of finance to develop a plan for purchasing
advanced energy products in bulk quantities for use by multiple agen-
cies;

Develop and issue guidelines for agency use estimating the greenhouse
gas emissions attributable to facility energy use, including emissions
associated with the production, transportation, and use of energy con-
sumed in state facilities; and

Establish water conservation goals for state agencies.

SECTION 14. If an agency determines that a provision in this Act is
inconsistent with its mission, the agency may ask the coordinator for a waiver of the
provision. The coordinator shall include a list of any waivers it grants in the annual
report to the governor and the legislature.

PART III

SECTION 15. In codifying the new sections added by section 2(1) of this
Act, the revisor of statutes shall substitute appropriate section numbers for the letters
used in designating the new sections in this Act.
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SECTION 16. It is the intent of this Act not to jeopardize the receipt of any
federal aid nor to impair the obligation of the State or any agency thereof to the
holders of any bond issued by the State or by any such agency, and to the extent, and
only to the extent, necessary to effectuate this intent, the governor may modify the
strict provisions of this Act, but shall promptly report any such modification with
reasons therefor to the legislature at its next session thereafter for review by the
legislature.

SECTION 17. If any provision of this Act, or the application thereof to any
‘person or circumstance is held invalid, the invalidity does not affect other provisions
or applications of the Act, which can be given effect without the invalid provision or
application, and to this end the provisions of this Act are severable.

SECTION 18. Statutory material to be repealed is bracketed and stricken.
New statutory material is underscored.”

SECTION 19. This Act shall take effect upon its approval; provided that:
(1) Section 2 shall take effect on July 1, 2004; and
(2) Sections 6 and 7 shall take effect on July 1, 2002.

(Approved May 31, 2002.)

Notes

1. Four new sections added.
2. Edited pursuant to HRS §23G-16.5.

ACT 78 H.B. NO. 1864

A Bill for an Act Relating to Visitation.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 571-46, Hawaii Revised Statutes, is amended to read as
follows:

¢¢§571-46 Criteria and procedure in awarding custody and visitation. In
the actions for divorce, separation, annulment, separate maintenance, or any other
proceeding where there is at issue a dispute as to the custody of a minor child, the
court, during the pendency of the action, at the final hearing, or any time during the
minority of the child, may make an order for the custody of the minor child as may
seem necessary or proper. In awarding the custody, the court shall be guided by the
following standards, considerations, and procedures:

(I) Custody should be awarded to either parent or to both parents accord-
ing to the best interests of the child;

(2) Custody may be awarded to persons other than the father or mother
whenever the award serves the best interest of the child. Any person
who has had de facto custody of the child in a stable and wholesome
home and is a fit and proper person shall be entitled prima facie to an
award of custody; '

(3) If a child is of sufficient age and capacity to reason, so as to form an .
intelligent preference, the child’s wishes as to custody shall be consid-
ered and be given due weight by the court;

(4) Whenever good cause appears therefor, the court may require an inves-
tigation and report concerning the care, welfare, and custody of any
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minor child of the parties. When so directed by the court, investigators
or professional personnel attached to or assisting the court shall make
investigations and reports which shall be made available to all interes-
ted parties and counsel before hearing, and the reports may be received
in evidence if no objection is made and, if objection is made, may be
received in evidence; provided the person or persons responsible for the
report are available for cross-examination as to any matter that has been
investigated;
The court may hear the testimony of any person or expert, produced by
any party or upon the court’s own motion, whose skill, insight, knowl-
edge, or experience is such that the person’s or expert’s testimony is
relevant to a just and reasonable determination of what is for the best
physical, mental, moral, and spiritual well-being of the child whose
custody is at issue;

Any custody award shall be subject to modification or change when-

ever the best interests of the child require or justify the modification or

change and, wherever practicable, the same person who made the
original order shall hear the motion or petition for modification of the

prior award; i

Reasonable visitation rights shall be awarded to parents, grandparents,

siblings, and any person interested in the welfare of the child in the

discretion of the court, unless it is shown that rights of visitation are
detrimental to the best interests of the child;

The court may appoint a guardian ad litem to represent the interests of

the child and may assess the reasonable fees and expenses of the

guardian ad litem as costs of the action, payable in whole or in part by
either or both parties as the circumstances may justify;

In every proceeding where there is at issue a dispute as to the custody of

a child, a determination by the court that family violence has been

committed by a parent raises a rebuttable presumption that it is detri-

mental to the child and not in the best interest of the child to be placed
in sole custody, joint legal custody, or joint physical custody with the
perpetrator of family violence. In addition to other factors that a court
must consider in a proceeding in which the custody of a child or

visitation by a parent is at issue, and in which the court has made a

finding of family violence by a parent:

(A) The court shall consider as the primary factor the safety and well-
being of the child and of the parent who is the victim of family
violence;

(B) The court shall consider the perpetrator’s history of causing
physical harm, bodily injury, or assault[;] or causing reasonable
fear of physical harm, bodily injury, or assault[;] to another
person; and

(C) If a parent is absent or relocates because of an act of family
violence by the other parent, the absence or relocation shall not
be a factor that weighs against the parent in determining custody
or visitation;

A court may award visitation to a parent who committed family

violence only if the court finds that adequate provision can be made for

the physical safety and psychological well-being of the child and

[adequate—provision] for the safety of the parent who is a victim of

family violence [ean-be-made];

In a visitation order, a court may:

(A) Order an exchange of a child to occur in a protected setting;

251



ACT 79

(12)

(13)
14

(B) Order visitation supervised by another person or agency;

(C) Order the perpetrator of family violence to attend and complete,
to the satisfaction of the court, a program of intervention for
perpetrators or other designated counseling as a condition of the
visitation;

(D) Order the perpetrator of family violence to abstain from posses-
sion or consumption of alcohol or controlled substances during
the visitation and for twenty-four hours preceding the visitation;

(B) Order the perpetrator of family violence to pay a fee to defray the
costs of supervised visitation;

(F) Prohibit overnight visitation;

(G) Require a bond from the perpetrator of family violence for the
return and safety of the child. In determining the amount of the
bond, the court shall consider the financial circumstances of the
perpetrator of family violence;

(H) Impose any other condition that is deemed necessary to provide
for the safety of the child, the victim of family violence, or other
family or household member; and

(D)  Order the address of the child and the victim to be kept confiden-
tial;

The court may refer but shall not order an adult who is a victim of
family violence to attend, either individually or with the perpetrator of
the family violence, counseling relating to the victim’s status or behav-
ior as a victim[individually-orwith-the-perpe mily-violence;]
as a condition of receiving custody of a child or as a condition of
visitation;

If a court allows a family or household member to supervise visitation,

the court shall establish conditions to be followed during visitation; and

A supervised visitation center must provide: a secure setting and

specialized procedures for supervised visitation and the transfer of

children for visitation[;] and [previde] supervision by a person trained
in security and the avoidance of family violence.”

SECTION 2. Statutory material to be repealed is bracketed and stricken.
New statutory material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved May 31, 2002.)

ACT 79 H.B. NO. 1999

A Bill for an Act Relating to Hunting.
Be It Enacted by the Legislature of the State of Hawali:

SECTION 1. Act 254, Session Laws of Hawaii 1997, as amended by Act 96,
Session Laws of Hawaii 2000, is amended by amending section 4 to read as follows:




ACT 80

SECTION 2. Statutory material to be repealed is bracketed and stricken.

SECTION 3. This Act shall take effect on June 29, 2002.
(Approved May 31, 2002.)

ACT 80 H.B. NO. 2128

A Bill for an Act Relating to the Issuance of Special Purpose Revenue Bonds for
Projects on the Island of Hawaii.

Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The legislature finds that it is in the public interest to encourage
the development of cogeneration facilities that make electric energy available to
members of the general public by the sale of the electric energy to an electric utility.

The legislature further finds that Hui ‘Enekinia Hawai‘i is engaged in the
development of cogeneration facilities that will sell the electric energy it produces to
Hawaii Electric Light Company, Inc., which is an electric utility serving the public.
The thermal output produced can be used by existing and planned manufacturing
and processing enterprises. '

The legislature finds that the Hui ‘Enekinia Hawai‘i may be assisted through
the issuance of special purpose revenue bonds because it is an industrial enterprise
pursuant to part V, chapter 39A, Hawaii Revised Statutes.

The legislature finds and declares that the issuance of special purpose
revenue bonds under this Act is in the public interest and for the public health,
safety, and general welfare of the State.

The purposes of this Act are:

(1) To extend from June 30, 2003 to June 30, 2007, the authorization to

issue special purpose revenue bonds previously authorized by Act 263,
Session Laws of Hawaii 1993 and Act 135, Session Laws of Hawaii
1998;

(2) To revise the anthorization to provide more flexibility in structuring the
business venture, without increasing the amount of the authorization;
and

(3) To allow the department of budget and finance to issue refunding
special purpose revenue bonds.

SECTION 2, Act 263, Session Laws of Hawaii 1993, is amended by adding a
new section to read as follows:

“‘SECTION 3A. The department of budget and finance is authorized to issue
from time to time, including times subsequent to June 30, 2007, refunding special
purpose_revenue bonds in whatever principal amounts as the department shall
determine to be necessary to refund the special purpose revenue bonds authorized in
section 2 of Act 263, Session Laws of Hawaii 1993, as amended by Act 135, Session
Laws of Hawaii 1998, and any refunding of special purpose revenue bonds autho-
rized in this section, regardless of whether the outstanding special purpose revenue
bonds or refunding special purpose revenue bonds have matured or are the subject of
redemption or whether the refunding special purpose revenue bonds shall be bonds
for the multi-project programs described in section 2. In making this determination,
the department shall comply with federal law relating to the exemption from federal
income taxation of the interest on bonds of the nature authorized by this section.”’
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SECTION 3. Act 263, Session Laws of Hawaii 1993, as amended by Act
135, Session Laws of Hawaii 1998, is amended by amending section 2 to read as
follows:

“SECTION 2. Pursuant to part V, chapter 39A, Hawaii Revised Statutes, the
department of budget and finance, with the approval of the governor, is authorized to
issue in one or more series special purpose revenue bonds in a total amount not to
exceed $20,000,000, for the purpose of assisting Hui ‘Enekinia Hawai‘i, or a
partnership in which Hui ‘Enekinia Hawai‘i is a general partner, for the establish-
ment of a cogeneration facility [andrelated—water—production—facilities]. The
electrical output of this plant and facilities shall be made available for use by
members of the general public by sale to Hawaii Electric Light Company, Inc. The
[water-and] thermal fluids output of this plant and related facilities shall be made
available for use by members of the general public by sale to existing and planned
manufacturing and processing entrepreneurs [inthe-area<] on the island of Hawaii.
The legislature finds and determines that the activity and facilities of Hui ‘Enekinia
Hawai‘i constitute a project as defined in part V, chapter 39A, Hawaii Revised
Statutes, and the financing thereof is assistance to an industrial enterprise.”’

SECTION 4. Act 263, Session Laws of Hawaii 1993, as amended by Act
135, Session Laws of Hawaii 1998, is amended by amending section 4 to read as
follows:

“SECTION 4. The authorization to issue special purpose revenue bonds
under this Act shall lapse on June 30, [2603-] 2007.”

SECTION 5. Statutory material to be repealed is bracketed and stricken.
New statutory material is underscored.

SECTION 6. This Act shall take effect on June 29, 2002.
(Approved May 31, 2002.)

ACT 81 H.B. NO. 2248

A Bill for an Act Relating to Special Purpose Revenue Bonds for Processing
Enterprises.

Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The legislature finds that coffee production throughout Hawaii
was valued at over $24,000,000 in 1998. While this 1s a significant contribution to
the economy, coffee sales have fallen in recent years because of strong competition
in world markets.

The legislature recognizes that to develop additional markets for Hawaii-
grown coffee, the industry must add new products such as freeze-dried coffee.
Prospective buyers for freeze-dried coffee include the United States military, over-
seas markets, and niche markets such as eco-tourism that rely on portable and
durable food products. Freeze-drying food offers the following benefits:

' (1) Elimination of microbes in food products;

(2) Leveling out seasonal swings in production;

(3) Value added to non-renewable products; and

(4) Stabilization of market price fluctuations.

In addition, the legislature recognizes that facilities that freeze-dry coffee can
also be used to process other agricultural foods such as taro, papaya, mango, and
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other tropical fruits. These types of food processing facilities maximize the value of
existing agricultural products.

The legislature finds and declares that the issuance of special purpose
revenue bonds under this Act is in the public interest and is for the public health,
safety, and general welfare.

SECTION 2. Pursuant to part IV, chapter 39A, Hawaii Revised Statutes, the
department of budget and finance, with the approval of the governor, is authorized to
issue special purpose revenue bonds in a total amount not to exceed $10,000,000, in
one or more series, for the purpose of assisting Poaka, Incorporated, a State of
Hawaii corporation, in planning and constructing a food processing plant for coffee
and other agricultural products, at a site to be determined.

The legislature finds and determines that the planning and construction of a
food processing plant constitutes a processing enterprise as defined in part IV,
chapter 39A, Hawaii Revised Statutes, and the financing thereof is in the public
interest.

SECTION 3. The special purpose revenue bonds issued under section 2 of
this Act shall be issued pursuant to part IV, chapter 39A, Hawaii Revised Statutes,
relating to the power to issue special purpose revenue bonds to assist processing
enterprises.

SECTION 4. The department of budget and finance is authorized to issue
special purpose revenue bonds in whatever principal amounts the department shall
determine to be necessary to refund the special purpose revenue bonds authorized in
this section, from time to time, including times subsequent to June 30, 2003,
regardless of whether the outstanding special purpose revenue bonds or refunding
special purpose revenue bonds have matured or are the subject of redemption or
whether the refunding special purpose revenue bonds shall be bonds for the multi-
project programs described in section 2. In making this determination, the depart-
ment shall comply with federal law relating to the exemption from federal income
taxation of the interest on bonds of the nature authorized by this section.

SECTION 5. The authorization to issue special purpose revenue bonds under
this Act shall lapse on June 30, 2005.

SECTION 6. This Act shall take effect upon its approval.

(Approved May 31, 2002.)

ACT 82 H.B. NO. 2305

A Bill for an Act Relating to the Uniform Probate Code.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 560:3-108, Hawaii Revised Statutes, is amended by
amending subsection (a) to read as follows:

““(a) No informal probate or appointment proceeding or formal testacy or
appointment proceeding, other than a proceeding to probate a will previously
probated at the testator’s domicile and appointment proceedings relating to an estate
in which there has been a prior appointment, may be commenced more than five
years after the decedent’s death, except:
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D

2

3

“4)

®)

If a previous proceeding was dismissed because of doubt about the fact
of the decedent’s death, appropriate probate, appointment, or testacy
proceedings may be maintained at any time thereafter upon a finding
that the decedent’s death occurred before the initiation of the previous
proceeding and the applicant or petitioner has not delayed unduly in
initiating the subsequent proceeding;

Appropriate probate, appointment, or testacy proceedings may be
maintained in relation to the estate of an absent, disappeared or missing
person for whose estate a conservator has been appointed, at any time
within three years after the conservator becomes able to establish the
death of the protected person;

A proceeding to contest an informally probated will and to secure
appointment of the person with legal priority for appointment [in-the
event] if the contest 1s successful, may be commenced within [thelater

nfarm nrob Fram

decedent’s-death:]:
(A) Ninety days after receiving notice of an informal proceeding
pursuant to section 560:3-306;
(B) Twelve months from the date the will was informally admitted to
probate; or
(C) Thirty days from the entry of a formal order approving the
accounts and settlement of the estate by an informally appointed
personal representative, .
whichever time period expires first. If an informal proceeding is closed
informally, the court in its discretion may allow a will contest to
proceed after the limitations period has expired if it determines that
notice of the informal probate proceedings was not provided pursuant
to section 560:3-306 and not more than five years has elapsed since the
decedent’s death;
An informal appointment or a formal testacy or appointment proceed-
ing may be commenced thereafter if no proceedings concerning the
succession or estate administration have occurred within the five year
period after decedent’s death, but the personal representative has no
right to possess estate assets as provided in section 560:3-709 beyond
that necessary to confirm title thereto in the successors to the estate and
claims other than expenses of administration may not be presented
against the estate; and
A formal testacy proceeding may be commenced at any time after five
years from the decedent’s death if, in the discretion of the court it
would be equitable to do so, for the purpose of establishing an instru-
ment to direct or control the ownership of property passing or distribut-
able after the decedent’s death from one other than the decedent when
the property is to be appointed by the terms of the decedent’s will or is
to pass or be distributed as a part of the decedent’s estate or its transfer
is otherwise to be controlled by the terms of the decedent’s will.”’

SECTION 2. Section 560:3-806, Hawaii Revised Statutes, is amended by
amending subsection (a) to read as follows: ,

*“(a) As to claims presented in the manner described in section 560:3-804
within the time limit prescribed in section 560:3-803, the personal representative
may mail a notice to any claimant stating that the claim has been disallowed. If, after
allowing or disallowing a claim, the personal representative changes the decision
concerning the claim, the personal representative shall notify the claimant. The
personal representative may not change a disallowance of a claim after the time for
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the claimant to file a petition for allowance or to commence a proceeding on the
claim has run and the claim has been barred. Every claim which is disallowed in
whole or in part by the personal representative is barred so far as not allowed unless
the claimant files a petition for allowance in the court or commences a proceeding
against the personal representative not later than sixty days after the mailing of the
notice of disallowance or partial allowance if the notice warns the claimant of the
impending bar. If the notice does not warn the claimant of the impending sixty-day
bar, then the claim shall be barred if no petition for allowance or other proceeding on
the claim has been brought within eighteen months of the date of the decedent’s
death. Failure of the personal representative to mail notice to a claimant of action on
the claimant’s claim for sixty days after the time for original presentation of the
claim has expired has the effect of a notice of allowance.”’

SECTION 3. Statutory material to be repealed is bracketed and stricken.
New statutory material is underscored.

SECTION 4. This Act shall take effect upon its approval.
(Approved May 31, 2002.)

ACT 83 H.B. NO. 2385

A Bill for an Act Relating to the Issuance of Special Purpose Revenue Bonds to
Assist Wines of Kauai, LLC.

Be It Enacted by the Legisiature of the State of Hawaii:

SECTION 1. The legislature finds and declares that the issuance of special
purpose revenue bonds under this Act is in the public interest and for the public
health, safety, and general welfare. '

SECTION 2. Pursuant to part IV, chapter 39A, Hawaii Revised Statutes, the
department of budget and finance, with the approval of the governor, is authorized to
issue special purpose revenue bonds in a total amount not to exceed $3,000,000, in
one or more series, for the purpose of assisting Wines of Kauai, LLC, a Hawaii
corporation, with the planning, design, construction, and equipping of a winery on
the island of Kauai. The legislature hereby finds and determines that the planning,
design, construction, and equipping of a winery constitutes a project as defined in
part IV, chapter 39A, Hawaii Revised Statutes, and the financing thereof is assis-
tance to a processing enterprise.

SECTION 3. The special purpose revenue bonds and the refunding special
purpose revenue bonds issued under this Act shall be issued pursuant to part IV,
chapter 39A, Hawaii Revised Statutes, relating to the power to issue special purpose
revenue bonds to assist processing enterprises.

SECTION 4. The department of budget and finance is authorized, from time
to time, including times subsequent to June 30, 2005, to issue special purpose
revenue bonds in whatever principal amounts the department shall determine to be
necessary to refund the special purpose revenue bonds authorized in section 2 and to
refund special purpose revenue bonds authorized in this section, regardless of
whether the outstanding special purpose revenue bonds or refunding special purpose
revenue bonds have matured or are the subject of redemption or whether the
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refunding special purpose revenue bonds shall be bonds for the multi-project
programs described in section 2. In making this determination, the department shall
comply with federal law relating to the exemption from federal income taxation of
the interest on bonds of the nature authorized by this section.

SECTION 5. The authorization to issue special purpose revenue bonds under
this Act shall lapse on June 30, 2005.

SECTION 6. This Act shall take effect upon its approval.
(Approved May 31, 2002.) :

ACT 84 H.B. NO. 2433

A Bill for an Act Relating to Child Support Enforcement.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 576D-1, Hawaii Revised Statutes, is amended by
amending the definitions of ‘‘child support’, ‘‘compliance with an order of sup-
port’’, “‘obligor’’, and ‘‘order of support” to read as follows:

“«Child support’” means payment for the necessary support and mainte-
nance of a child as required by law that includes but is not limited to spousal support
when [erdered] being enforced in conjunction with child support or medical support
when a court or administrative order requires the debtor parent to pay an amount in
lieu of providing medical insurance coverage or to reimburse for maternity and
delivery expenses incurred when the debtor parent’s child was born.

“‘Compliance with an order of support’> means that an obligor:

(1) Is not delinquent in payments in an amount equal to or greater than the
sum of payments for child support [

i juneti i i ] for a three-month period with regard
to driver’s licenses and recreational licenses and a six-month period
with regard to professional and vocational licenses;

(2) Is not delinquent in making periodic payments on a support arrearage
pursuant to a written agreement with the child support enforcement
agency under section 576D-13(d); or

(3) Has obtained or maintained health insurance coverage as required by a
child support order.

““Obligor’’ means a responsible parent obligated by court or administrative

er—who-is—obligated-bycourt-orderto-pay

order [obligated] to pay child support [
. S : : N

“‘Order of support’” means a judgment, decree, or order, whether temporary,
final, or subject to modification, issued by a court or an administrative agency of
competent jurisdiction, for the support and maintenance of a child, including a child
who has attained the age of majority under the law of the issuing state, or a child and
the parent with whom the child is living, which provides for monetary support,
health care, arrearages, or reimbursement, and which may include related costs and
fees, interest and penalties, income withholding, attorney’s fees, and other relief. An
order of support may include spousal support when ordered to be paid in conjunction
with [ehildsuppert:] the support and maintenance of a child; provided that the
spousal support provision in an order of support shall only be enforced by the agency
when the support and maintenance of a child is being enforced. An order of support
may also include medical support when the debtor parent is ordered to pay an
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amount in lieu of providing medical insurance coverage or to reimburse for mater-
nity and delivery expenses incurred when the debtor parent’s child was born.”’

SECTION 2. Section 576D-12, Hawaii Revised Statutes, is amended by
amending subsection (a) to read as follows:

““(a) The agency and its agents shall keep [sueh] records [as] that may be
necessary or proper in accordance with this chapter. All applications and records
concerning any [apph i ipi i i
individual or case shall be confidential. The use or disclosure of information
concerning any [apph ipient] individual or case shall be limited to:

(1) Persons duly authorized by the State or the United States in connection
with their official duties, when their official duties are directly con-
cerned with the administration and implementation of any child support
enforcement plan or program approved by Title IV-A through D, or
under Titles II, X, XIV, XVI, XIX, or XX of the Social Security Act,
including but not limited to any legal counsel working on behalf of the
agency;

(2) Disclosure to the extent necessary to provide information to family
support payors or payees or their authorized representatives regarding
payments received by the agency and the status of their support ac-
counts; provided that the information shall be disclosed to an autho-
rized representative only if the request is accompanied by a written
waiver of the payor or payee concerned;

(3) Disclosure to consumer reporting agencies as provided in section
576D-6(a)(6);

(4) Other agencies or persons connected with the administration of any
other federal or federally assisted program which provides assistance,
in cash or in kind, or services, directly to individuals on the basis of
need;

(5) Employees acting within the scope and course of their employment
with the department as may be approved by the agency;

(6) Purposes directly connected with any investigation, enforcement, pros-
ecution, or criminal or civil proceeding conducted in connection with
the administration of any plan or program in paragraph (1); and

(7) Disclosure to the family court as may be deemed necessary by the
family court for any case pending before a court or for purposes of
implementation of section 571-51.5.”

SECTION 3. Section 576D-14, Hawaii Revised Statutes, is amended by

amending subsection (i) to read as follows:

‘(i) In a case being enforced under the Title IV-D state plan or for those

parents applying to the agency for services, the agency may [temminate]:

(1) Enforce the existing order of support by sending to the employer by
regular mail, by personal delivery, or by transmission through elec-
tronic means, a notice to withhold child support issued by the agency
that reflects the terms and conditions specified in the order for support
or income withholding order. Upon receiving a notice to withhold child
support, the employer is subject to the requirements of section 576E-
16(b) to (h); and

(2) Terminate income withholding by sending a notice to the employer by
regular mail or transmission by electronic means. The notice shall be
issued upon determination by the agency that the obligor no longer
owes the child support or that the obligation is being satisfied through
withholding by another employer.”’
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SECTION 4. Section 576D-17, Hawaii Revised Statutes, is amended to read
as follows:

““[F18576D-17[1] [Wilful violatiens;] Violations; penalties. (a) Unless oth-
erwise provided, any person or entity in the State including for-profit, nonprofit, and
labor organizations, and any agency, board, commission, authority, court, or com-
mittee of the State or its political subdivisions [whe] that knowingly, intentionally,
or wilfully violates any section of this chapter or any request of the agency pursuant
to this chapter shall be guilty of a petty misdemeanor.

(b) The agency may establish, through administrative rules, a system of fines
for failure to promptly respond to the agency’s request for information, which may
be levied without the necessity of a court order.”’

SECTION 5. Section 576D-18, Hawaii Revised Statutes, is amended by
amending subsections (c) and (d) to read as follows:

““(c) The agency and other state or territorial agencies administering a
program under Title IV-D shall have access, including automated inquiry access, to
the records of all entities in the State for information on the employment, compensa-
tion, and benefits of any individual member, employee, or contractor of [such] the
entity, in order to accomplish the purposes of the child support program. The entities
include, but are not limited to for-profit, nonprofit, and labor organizations, and any
agency, board, commission, authority, court, or committee of the State or its political
subdivisions, notwithstanding any provision for confidentiality. Subject to safe-
guards on privacy and confidentiality and subject to the nonliability of entities that
afford access under this section, the agency and other state or territorial agencies
administering a program under Title TV-D shall also have access to records held by
private entities with respect to individuals who owe or are owed support, or against
or with respect to whom a support obligation is sought consisting of:

(1) The names and addresses of individuals and the names and addresses of
the employers of such individuals as appearing in customer records of
public utilities and cable television companies, pursuant to an adminis-
trative subpoena authorized pursuant to section 576E-2; and

(2) Information, including information on assets and liabilities, on such
individuals held by financial institutions.

-] Other federal, state, and territorial agencies conducting
activities under the Title IV-D program shall have access to any system used by the
[state] State to locate an individual for purposes relating to motor vehicles or law
enforcement.”’

SECTION 6. Section 576E-1, Hawaii Revised Statutes, is amended by
amending the definitions of ‘‘child support’”, ‘‘compliance with an order of sup-
port”’, ‘“obligor’” and “‘order of support’’ to read as follows:

“‘Child support’”” means payment for the necessary support and mainte-
nance of a child as required by law that includes but is not limited to spousal support
when [ezdered] being enforced in conjunction with child support or medical support
when a court or administrative order requires the debtor parent to pay an amount in
lieu of providing medical insurance coverage or to reimburse for maternity and
delivery expenses incurred when the debtor parent’s child was born.

“‘Compliance with an order of support’ means that an obligor:
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(1) Is not delinquent in payments in an amount equal to or greater than the
sum of payments which would become due for child support, [and
pousal-su when-ordered-in-conjunction-with-child-su -] for a
three-month period with regard to driver’s and recreational licenses and
for a six-month period with regard to professional and vocational
licenses;
(2) Is not delinquent in making periodic payments on a support arrearage
pursuant to a written agreement with the child support enforcement
agency under section 576D-13(d); or
(3) Has obtained or maintained health insurance coverage as required by a
child support order.
“Obligor’” means a responsible parent obligated by court or administrative
order to pay child support [er-whe-is-obligated-by-cour : usal-su
- LA - : 1

“‘Order of support’” means a judgment, decree, or order, whether temporary,
final, or subject to modification, issued by a court or an administrative agency of
competent jurisdiction, for the support and maintenance of a child, including a child
who has attained the age of majority under the law of the issuing state, or a child and
the parent with whom the child is living, which provides for monetary support,
health care, arrearages, or reimbursement, and which may include related costs and
fees, interest and penalties, income withholding, attorney’s fees, and other relief. An
order of support may include spousal support when ordered to be paid in conjunction
with [ehild—suppert:] the support and maintenance of a child; provided that the
spousal support provision in an order of support shall only be enforced by the agency
when the support and maintenance of a child is being enforced. An order of support
may also include medical support when the debtor parent is ordered to pay an
amount in lieu of providing medical insurance coverage or to reimburse for mater-
nity and delivery expenses incurred when the debtor parent’s child was bomn.”’

SECTION 7. Section 576E-4, Hawaii Revised Statutes, is amended by
amending subsection (a) to read as follows:

‘“(a) In any proceeding to establish a child support order, in cases where the
agency is not yet enforcing an order of support for the subject child, service of the
notice provided in section 576E-5 shall be by personal service or certified mail,
return receipt requested. In the case where the person to be served cannot be found,
service shall be completed by leaving copies of the notice at the person’s usual place
of residence with some person of suitable age and discretion residing at that location.
After initial service is effected, additional service upon a party shall be satisfied by
regular mail to the party’s last known address.”’

SECTION 8. Section 576E-16, Hawaii Revised Statutes, is amended as
follows:

1. By amending subsections (b), (c), (d), and (e) to read as follows:

““(b) The income withholding order issued pursuant to subsection (a) or the
income withholding order or the notice to withhold child support issued pursuant to
section 576D-14 shall be effective immediately after service upon an employer of a
copy of the order[;] or the notice to withhold child support, which service may be
effected by regular mail, by personal delivery, or by transmission through electronic
means. Thereafter, the employer shall for each pay period, withhold from the income
due to the responsible parent from the employer, and not required to be withheld by
any other provision of federal or state law, and transmit to the designated obligee, or
upon request, to the child support enforcement agency of this State, as much as may
remain payable to the responsible parent for such pay period up to the amount
specified in the order or the notice to withhold child support as being payable during
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the same period. The employer shall immediately inform the agency of any change
that would affect the income withholding order or the notice to withhold child
support or the disbursement thereof.

(c) Compliance by an employer with the income withholding order issued
pursuant to subsection (a) or with the income withholding order or the notice to
withhold child support issued pursuant to section 576D-14 shall operate as a
discharge of the employer’s liability to the responsible parent for that portion of the
responsible parent’s earnings withheld and transmitted to the agency, whether or not
the employer has withheld the correct amount. For each payment made pursuant to
an income withholding order[;] or a notice to withhold child support, the employer
may deduct and retain as an administrative fee an additional amount of $2 from the
income owed to the responsible parent. The total amount withheld from the obligor’s
income, including the administrative fee, may not be in excess of the maximum
amounts permitted under section 303(b) of the Consumer Credit Protection Act (15
U.S.C. §1673(b)). Any income withholding order or notice to withhold child support
shall have priority as against any garnishment, attachment, execution, or other
income withholding order, or any other order, and shall not be subject to the
exemptions or restrictions contained in part III of chapter 651 and in chapters 652
and 653. An employer who fails to comply with an income withholding order under
this section or with an income withholding order or notice to withhold child support
issued pursuant to section 576D-14 shall be liable to the obligee or the agency for the
full amount of all sums ordered to be withheld and transmitted. An employer
receiving an income withholding order or a notice to withhold child support shall
transmit amounts withheld to the agency within five working days after the responsi-
ble parent is paid. The employer shall begin withholding no later than the first pay
period commencing within seven business days following the date a copy of the
order or the notice to withhold child support is mailed to the employer.

As used in this subsection, the term ‘‘business day’’ means a day on which
the employer’s office is open for regular business. The employer shali withhold
funds as directed in the order[;] or the notice to withhold child support, except that
when an employer receives an income withholding order issued by another state, the
employer shall apply the income withholding law of the state of the obligor’s
principal place of employment in determining:

(1) The employer’s fee for processing an income withholding order;

(2) The maximum amount permitted to be withheld from the obligor’s

income under section 303(b) of the Consumer Credit Protection Act (15
U.S.C. §1673(b));

(3) The time periods within which the employer must implement the

income withholding order and forward the child support payment;

(4) The priorities for withholding and allocating income withheld for

multiple child support obligees; and

(5) Any withholding terms or conditions not specified in the order.

An employer who complies with an income withholding order or a notice to
withhold child support that is regular on its face shall not be subject to civil liability
to any person or agency for conduct in compliance with the order.

An employer who is required to withhold amounts from the income of more
than one employee may remit to the agency a sum total of all such amounts in one
check with a listing of the amounts applicable to each employee.

Within two working days after receipt of the amounts withheld by the
employer, the agency shall disburse the amounts to the obligee for the benefit of the
child, except that the agency may delay the distribution of collections toward
arrearages until' resolution of any timely requested hearing with respect to such
arrearages.
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(d) An income withholding order or a notice to withhold child support shall
remain in effect until terminated when appropriate by court or administrative order,
except that an employer withholding income for payment to the child support
enforcement agency shall terminate withholding upon receipt of a notice from the
child support enforcement agency to terminate income withholding. Payment by the
responsible parent of any delinquency shall not in and of itself warrant termination
of the income withholding order[:] or the notice to withhold child support. The
agency shall promptly refund any amount withheld in error to the responsible parent.

(e) It shall be unlawful for any employer to refuse to hire a prospective
employee, to discharge an employee, or to take any other disciplinary action against
an employee, based in whole or in part upon an order or notice to withhold child
support authorized by this section. Any employer violating this section shall be
guilty of a misdemeanor and shall be punished under section 710-1077(1)(g).”’

2. By amending subsections (h) and (i) to read as follows:

“‘(h) If there is more than one obligee, the amounts withheld from the income
of a responsible parent shall be allocated among the obligees. The allocation may be
based on each obligee’s proportionate share of the amount of the withholding orders
or the notices to withhold child support that were served on the employer of the
obligor. If concurrent assignment orders or notices to withhold child support would
cause the amounts withheld from the responsible parent’s income to exceed applica-
ble wage withholding limitations, the amount withheld shall be allocated so that in
no case shall the allocation result in a withholding for one of the support obligations
not being implemented. Thereafter, arrearages due under the income withholding
orders or the notices to withhold child support shall be satisfied in the order of
service, up to the applicable limitation.

(i) If a responsible parent changes employment when an income withholding
order or a notice to withhold child support is in effect, the agency shall notify the
responsible parent’s new employer of the responsible parent’s obligation in accord-
ance with subsections (b) to (f). The new employer shall be bound by the income
withholding order or the notice to withhold child support until further court or
administrative order[:] or until further notified by the agency pursuant to section
576D-14.”

SECTION 9. Statutory material to be repealed is bracketed and stricken.
New statutory material is underscored.

SECTION 10. This Act shall take effect upon its approval.
(Approved May 31, 2002.)

Note

1. Prior to amendment ‘‘the’’ appeared here.

ACT 85 H.B. NO. 2531

A Bill for an Act Relating to Temporary Health Insurance for Unemployed Persons.

Be It Enacted by the Legislature of the State of Hawaii:
SECTION 1. The purpose of this Act is to clarify Act 6, Third Special
Session Laws of Hawaii 2001, regarding reimbursement of payments to provide that

the expenditure of money appropriated shall be for a specific period of time or when
the money runs out.
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SECTION 2. Act 6, Third Special Session Laws of Hawaii 2001, is amended
by amending section 5 to read as follows:

. “SECTION 5. There is appropriated out of the general funds of the State of
Hawaii the sum of $2,000,000 or so much thereof as may be necessary for fiscal year
2001-2002 for the reimbursement of payments made under this Act.
Reimbursements shall be made for the period beginning after September 11, 2001,
through June 30, 2002, or until such time as the funds appropriated have been
expended, whichever occurs sooner.

The sum appropriated shall be expended by the department of labor and
industrial relations for the purposes of this Act.”

SECTION 3. New statutory material is underscored.

SECTION 4. This Act shall take effect upon its approval.
(Approved May 31, 2002.)

ACT 86 H.B. NO. 2538

A Bill for an Act Relating to Aquatic Resources.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 36-27, Hawaii Revised Statutes, is amended to read as
follows:

¢¢§36-27 Transfers from special funds for central service expenses.
Except as provided in this section, and notwithstanding any other law to the
contrary, from time to time, the director of finance, for the purpose of defraying the
prorated estimate of central service expenses of government in relation to all special
funds, except the:
(1) Special out-of-school time instructional program fund under section
302A-1310;
(2) School cafeteria special funds of the department of education;
(3) Special funds of the University of Hawaii;
(4) State educational facilities improvement special fund;
(5) Convention center capital and operations special fund under section
206X-10.5;
(6) Special funds established by section 206E-6;
(7) Housing loan program revenue bond special fund;
(8) Housing project bond special fund;
(9) Aloha Tower fund created by section 206J-17;
(10) Domestic violence prevention special fund under section 321-1.3;
(11) Spouse and child abuse special account under section 346-7.5;
(12) Spouse and child abuse special account under section 601-3.6;
(13) Funds of the employees’ retirement system created by section 88-109;
(14) Unemployment compensation fund established under section 383-121;
(15) Hawaii hurricane relief fund established under chapter 431P;
(16) Hawaii health systems corporation special funds;
(17) Boiler and elevator safety revolving fund established under section
397-5.5; :
(18) Tourism special fund established under section 201B-11;
(19) Department of commerce and consumer affairs’ special funds;
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(20) Compliance resolution fund established under section 26-9;
(21)  Universal service fund established under chapter 269;
(22) Integrated tax information management systems special fund under
section 231-3.2;
(23) Insurance regulation fund under section 431:2-215;
(24) Hawaii tobacco settlement special fund under section 328L-2;
(25) Emergency budget and reserve fund under section 328L-3;
(26) Probation services special fund under section 706-649;
(27) High technology special fund under section 206M-15.5;
(28) Public schools special fees and charges fund under section 302A-
1130(f);
(29) Cigarette tax stamp enforcement special fund established by section 28-
14;
(30) Cigarette tax stamp administrative special fund established by section
245-41.5; [and]
(31) Tobacco enforcement special fund established by section 28-15; and
(32) Sport fish special fund under section 187A-9.5;
shall deduct five per cent of all receipts of all other special funds, which deduction
shall be transferred to the general fund of the State and become general realizations
of the State. All officers of the State and other persons having power to allocate or
disburse any special funds shall cooperate with the director in effecting these
transfers. To determine the proper revenue base upon which the central service
assessment is to be calculated, the director shall adopt rules pursuant to chapter 91
for the purpose of suspending or limiting the application of the central service
assessment of any fund. No later than twenty days prior to the convening of each
regular session of the legislature, the director shall report all central service assess-
ments made during the preceding fiscal year.”’

SECTION 2. Section 36-30, Hawaii Revised Statutes, is amended by amend-
ing subsection (a) to read as follows:
‘‘(a) Each special fund, except the:
(1) Transportation use special fund established by section 261D-1;
(2) Special out-of-school time instructional program fund under section
302A-1310;
(3) School cafeteria special funds of the department of education;
(4) Special funds of the University of Hawaii;
(5) State educational facilities improvement special fund;
(6) Special funds established by section 206E-6;
(7) Aloha Tower fund created by section 206J-17;
(8) Domestic violence prevention special fund under section 321-1.3;
(9) Spouse and child abuse special account under section 346-7.5;
(10) Spouse and child abuse special account under section 601-3.6;
(11) Funds of the employees’ retirement system created by section 88-109;
(12) Unemployment compensation fund established under section 383-121;
(13) Hawaii hurricane relief fund established under chapter 431P;
(14) Convention center capital and operations special fund established under
section 206X-10.5;
(15) Hawaii health systems corporation special funds;
(16) Tourism special funds' established under section 201B-11;
(17) Compliance resolution fund established under section 26-9;
(18)  Universal service fund established under chapter 269;
(19) Integrated tax information management systems special fund under
section 231-3.2;
(20) Insurance regulation fund under section 431:2-215;
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(21) Hawaii tobacco settlement special fund under section 328L-2;

(22) Emergency and budget reserve fund under section 328L-3;

(23) Probation services special fund under section 706-649;

(24) High technology special fund under section 206M-15.5;

(25) Public schools special fees and charges fund under section 302A-

1130(f);

(26) Cigarette tax stamp enforcement special fund established by section 28-
14,

(27) Cigarette tax stamp administrative special fund established by section
245-41.5; [and]

(28) Tobacco enforcement special fund established by section 28-15; and
(29) Sport fish special fund under section 187A-9.5;
shall be responsible for its pro rata share of the administrative expenses incurred by
the department responsible for the operations supported by the special fund con-
cerned.”’

SECTION 3. Section 187A-9.5, Hawaii Revised Statutes, is amended by
amending subsection (e) to read as follows:

““(e) In addition to subsection (c), the department may use moneys in the
sport fish special fund for the importation into, and the management, preservation,
propagation, enforcement, and protection of sport fishes in, the State; provided that
the department, prior to authorizing expenditures or expending funds from the sport
fish special fund, first shall attempt to use those funds to maximize the State’s
participation to secure federal funds under the Federal Aid in Sport Fish Restoration
(Dingell-Johnson/Wallop-Breaux) Act, as amended.”

SECTION 4. Section 188-37, Hawaii Revised Statutes, is amended by
amending subsection (c) to read as follows:

“(c) The department may issue permits to those persons with a valid
commercial marine license issued pursuant to section 189-2 who own or operate a
vessel deemed capable by the department for effectively taking marine life within
the Northwestern Hawaiian Islands, and whenever the department deems necessary,
it may limit the number of permits issued to take marine life in any particular area
and such limitation shall be on the basis of the order of application for permits.
Issuance of permits shall be limited to persons utilizing methods or appliances
approved by rule of the department, which need not be legal elsewhere within the
State, and these permittees may take species of marine life, when and as approved by
rule of the department. The fee for the Northwestern Hawaiian Islands taking permit
shall be established by the department by rules adopted in accordance with chapter

O W

2 T orth | om 187A11]

The department may revoke any permit for any infraction of the terms and
conditions of the permit. Any person whose permit has been revoked shall not be
eligible to apply for another permit until the expiration of one year from the date of
revocation.”’

SECTION 5. Section 188-50, Hawaii Revised Statutes, is amended by
amending subsection (b) to read as follows:

““(b) The licenses [shall] may be issued by agents of the department of land
and natural resources upon written application in such form as may be prescribed by
the department together with payment of a fee. [ ieati i
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] The fees for licenses and duplicate licenses shall be
established by the department by rules adopted in accordance with ¢

]

SECTION 6. Section 189-2, Hawaii Revised Statutes, is amended by amend-
ing subsection (d) to read as follows:

*“(d) The fees for commercial marine licenses and duplicate commercial
marine licenses shall be established by the department by rules adopted in accord-

ance with chapter 91. [

SECTION 7. Section 189-2.4, Hawaii Revised Statutes, is amended by

amending subsections (b) and (c) to read as follows:

*“(b) The following revenues shall be deposited into the commercial fisheries

special fund:

(1) Moneys collected as fees for [commercialfishing] licenses and per-
mits[;] related to commercial fishing and the sale of aquatic life, use of
public fishing grounds for commercial fishing purposes, and use of
commercial fisheries-related facilities;

(2) Moneys collected under the provision of any law or rule related to the
importation, rearing, fishing, taking, catching, or killing of any aquatic
life for commercial purposes;

(3) Moneys, other than informers’ fees authorized under section 187A-14,
collected as fines or bail forfeitures or administrative fines for viola-
tions of this chapter;

(4) Moneys collected from the sale of any article purchased from the
department related to aquatic life used for commercial purposes or
fishing for commercial purposes;

(5) Any monetary contributions or moneys collected from the sale of
nonmonetary gifts to benefit aquatic life used for commercial purposes
or fishing for commercial purposes; and

(6) Moneys derived from interest, dividend, or other income from the
above sources.

(c) The commercial fisheries special fund shall be used for the following:

(1) Programs and activities for projects concerning aquatic life used for
commercial purposes;

(2) Developing and conducting resource monitoring programs, conducting
studies to determine the sustainable use of aquatic life for commercial
purposes, and developing recommendations for acceptable levels of
use;

267



ACT 87

(3) Research programs and activities concerning the conservation and
management of aquatic life for commercial purposes;

(4) Programs and activities concerning the importation and management,
preservation, propagation, enforcement, and protection of aquatic life
used for commercial purposes; and

(5) Payroll for personnel of the department or the awarding of grants-in-aid
to or contracts with the University of Hawaii or other qualified organi-
zations or individuals to develop or implement the programs and
activities for the conservation and management of aquatic life for
commercial purposes.”’

SECTION 8. Section 187A-11, Hawaii Revised Statutes, is repealed.

SECTION 9. Statutory material to be repealed is bracketed and stricken.®
New statutory material is underscored.

SECTION 10. This Act shall take effect upon its approval; provided that the
amendments made to section 36-27, Hawaii Revised Statutes, by this Act shall not
be repealed when that section is reenacted on July 31, 2003, pursuant to section 9 of
Act 142, Session Laws of Hawaii 1998.

(Approved May 31, 2002.)

Notes

1. Prior to amendment ‘‘fund’’ appeared here.
2. Edited pursuant to HRS §23G-16.5.

ACT 87 S.B. NO. 2791

A Bill for an Act Relating to the Hawaii State Public Library System.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The Hawaii state public library system provides year-round
programs that require staff members to have a direct contact with children of all
ages. This direct contact between staff members and children increases the potential
liability to the Hawaii state public library system.

The purpose of this Act is to deem sex offenders ineligible for employment
for any position within the Hawaii state public library system.

SECTION 2. Section 846-43, Hawaii Revised Statutes, is amended as
follows:

1. By amending subsections (a) and (b) to read:

*‘(a) The department of education, including the Hawaii state public library
system, and the counties shall develop procedures for obtaining verifiable informa-
tion regarding the criminal history of persons who are employed, seeking employ-
ment, or seeking to serve as teacher trainees in any public school, or who are
employed or seeking employment in any county, or in the Hawaii state public library
system in positions which place them in close proximity to children. These proce-
dures shall include but not be limited to criminal history record checks. For the
purposes of this section, ‘‘criminal history record check’’ means an examination or
search for evidence of an individual’s criminal history by means of:
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(1) A search of the individual’s fingerprints in the Federal Bureau of
Investigation criminal history record files and, if found, an analysis and
any other information available pertaining thereto; and

(2) A criminal history record check conducted by the Hawaii criminal
justice data center;

provided that the Hawaii criminal justice data center may charge a reasonable fee for
criminal history record checks performed for Federal Bureau of Investigation crimi-
nal history record checks. _

(b) Except as otherwise specified, any person who is employed or seeks
employment with a public school, or as a teacher trainee in any public school, or who
is employed or seeks employment with any county or with the Hawaii state public
library system in a position that necessitates close proximity to children shall be -
required to provide to the employer or prospective employer:

(1) A sworn statement indicating whether or not the person has ever been
convicted of an offense for which incarceration is a sentencing option,
and the details thereof;

(2) Written consent for the employer to conduct a criminal history record
check as provided in subsection (a) and to obtain other information for
verification; and

(3)  Permission to be fingerprinted for the purpose of the Federal Bureau of
Investigation criminal history record check.

Information obtained pursuant to subsection (a) and this subsection shall be used
exclusively by the employer or prospective employer for the purpose of determining
whether or not a person is suitable for working in close proximity to children. All
such decisions shall be subject to federal laws and regulations currently or hereafter
in effect.”

2. By amending subsection (d) to read:

*“(d) This section shall not be used by the department’ to secure criminal
history record checks on persons who have been employed continuously by the
department, including the state public library system, on a salaried basis prior to July
1, 1990.”

3. By amending subsection (g) to read:

“(g) For the purpose of this section, notwithstanding any other law to the
contrary, the department of education, including the Hawaii state public library
system, and the counties shall be exempt from section 831-3.1 and need not conduct
its investigations, notifications, or hearings in accordance with chapter 91.”

SECTION 3. Statutory material to be repealed is bracketed and stricken.?
New statutory material is underscored.

SECTION 4. This Act shall take effect upon its approval.
(Approved May 31, 2002.)

Notes

1. Prior to amendment ‘of education’” appeared here.
2. No bracketed and stricken material.
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ACT 88 S.B. NO. 2964

A Bill for an Act Relating to the Hawaii Commission for National and Community
Service.

Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The Hawaii Revised Statutes is amended by adding a new
chapter to be appropriately designated and to read as follows:

“CHAPTER ‘
HAWAII COMMISSION FOR NATIONAL AND COMMUNITY
SERVICE

§ - -1 Definitions. As used in this chapter, unless the context otherwise
requires:

“‘Commission’’ means the Hawaii commission for national and community
service.

§ -2 Hawaii commission for national and community service; estab-
lishment. There is established within the University of Hawaii, for administrative
purposes only, the Hawaii commission for national and community service to:

(1) Encourage community service and volunteer participation as a means

of community and state problem-solving;

(2) Promote and support voluntary citizen involvement in government and

private programs throughout the State;

(3) Develop a long-term, comprehensive vision and plan for action for

community service initiatives in Hawaii; and

(4) Serve as the State’s liaison to national and state organizations that

support its mission.

The establishment of this commission replaces the commission created by
Executive Order 94-01.

§ -3 Commission; membership; vacancies. (a) Members of the commis-
- sion shall be appointed by the governor on a bipartisan basis subject to section 26-
34, The commission shall consist of not fewer than fifteen and not more than twenty-
five members. Not more than fifty per cent of the commission plus one member may
be from the same political party. To the extent possible, the commission shall be
balanced according to race, ethnicity, age, disability, and gender characteristics. All
appointments shall be for four-year terms. Members shall not serve more than two
consecutive terms. The commission shall include:
(1) An individual with expertise in the educational, training, and develop-
mental needs of youths, particularly disadvantaged youths;
(2) An individual with experience in promoting the involvement of older
adults in service and volunteerism,;
(3) A representative of community-based agencies or community-based
organizations within the State;
(4) The superintendent of education, or a designee;
(5) A representative of county governments;
(6) A representative of local labor organizations in the State;
(7) A representative of business;
(8) An individual between the ages of sixteen and twenty-five who is a
participant or supervisor in a volunteer or service program; and
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(9) A representative of a natjonal service program described in title 42
United States Code section 12572(a), as amended, as a nonvoting, ex
officio member.

(b) The commission may include:

(1) Members selected from among local educators;

(2) Members selected from among experts in the delivery of human,
educational, environmental, or public safety services to communities
and persons;

(3) Members selected from among out-of-school youths or other at-risk
youths; and

(4) Representatives of entities that receive assistance under the federal
Domestic Volunteer Service Act of 1973.

(c) Not more than twenty-five per cent of commission members may be
employees of state government, though additional state agency representatives may
sit on the commission as nonvoting, ex officio members.

(d) Vacancies among the members, filled by the governor, shall serve for the
remainder of the term.

(e) The members shall serve without compensation, but shall be reimbursed
their necessary and reasonable expenses incurred in the performance of their duties,
including travel expenses.

(f) Members currently serving under Executive Order 94-01 may be re-
appointed to a new four-year term and may serve two consecutive terms.

§ -4 Officers. (a) The officers of the commission shall be the chair and
vice chair. All officers shall be elected by the voting commission members from
among their ranks and shall serve for a term of one year. Vacancies in any offices
shall be filled with an election by the commission for the remainder of the unexpired -
term.

(b) The chair shall:

(1) Preside at all meetings of the commission;

(2) Appoint all committee chairs;

(3) Assist all chairs in the planning of committee activities;

(4)  Supervise all chairs as to the management of committee plans;

(5) Authorize and execute the wishes of the commission; and

(6) Be an ex officio member of all committees.

(c) The vice chair shall assist the chair, and, in the absence of the chair,
perform the duties of the chair. The vice chair shall accept special assignments from
the chair and perform- other duties as delegated by the commission.

§ -5 Meetings. The commission shall meet at least quarterly. Failure to
attend at least seventy-five per cent of called meetings in any calendar year shall
result in removal from the commission. A quorum shall consist of a simple majority
of voting members. All meetings of the commission shall be conducted subject to
chapter 92.

§ -6 Powers, duties, and functions. The commission shall:

(1) Ensure that its funding decisions meet all federal and state statutory
requirements;

(2) Recommend innovative, creative, statewide service programs to in- -
crease volunteer participation in all age groups and community-based
problem-solving among’ diverse participants;

(3) Prepare a national three-year service plan for the State, which follows
state and federal guidelines;
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Develop and implement a centralized, organized system of obtaining
information and technical support concerning volunteerism and com-
munity service recruitment, projects, training methods, materials, and
activities throughout Hawaii and share the information and support
upon request;

Promote strong interagency collaboration as an avenue for maximizing
resources and provide that model on the state level,

Provide public recognition and support of individual volunteer efforts
and successful or promising private sector initiatives and public-private
partnerships that address community needs;

Stimulate increased community awareness of the impact of volunteer
services in Hawaii;

Use local, state, and federal resources to reinforce, expand, and initiate

" quality service programs;

Serve as the State’s liaison and voice to appropriate national and state
organizations that support its mission;

Prepare the State’s applications under title 42 United States Code
sections 12543 and 12582, as amended;

Assist in the preparation of the department of education’s application
for assistance under title 42 United States Code section 12525;
Prepare the State’s application under title 42 United States Code
section 12582, as amended, for approved national service positions;
Make technical assistance available to enable applicants for assistance
under title 42 United States Code section 12571, as amended, to plan
and implement service programs and to apply for assistance under the
federal service laws such as the federal National Services Trust Pro-
gram;

Assist in the provision of health care and child care benefits under title
42 United States Code section 12594, as amended, to participants in
national service programs that receive assistance under title 42 United
States Code section 12571, as amended;

Develop a state system for the recruitment and placement of partici-
pants in programs that receive assistance under the national service
laws and disseminate information concerning national service pro-
grams that receive the assistance of approved national service posi-
tions;

Administer the State’s grant program in support of national service
programs (using assistance provided to the State under title 42 United
States Code section 12571, as amended) including selection, oversight,
and evaluation of grant recipients;

Coordinate its functions (including recruitment, public awareness, and
training activities) with any division of the federal ACTION program
or the Corporation for National and Community Services that carries
out volunteer service programs in the State; and

Comply with the requirements and duties of the commission as pro-
vided by title 42 United States Code section 12638, as amended.

-7 Expenses. The commission may accept funds and in-kind services

ther state and federal entities, as authorized by state law.

-8 Staff. The commission may establish and fill the following positions:
One executive director;

One senior program officer;

Two program officers;
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(4) One accountant; and

(5) One secretary.
The commission may hire additional staff to assist in the performance of its duties
and responsibilities. The staff of the commission shall be hired without regard to
chapter 76; provided that staff shall be eligible for participation in state employee
benefit plans.

§ -9 Rules. The commission may adopt rules under chapter 91 to imple-
ment this chapter.”

SECTION 2. All functions and programs of the Hawaii commission for
national and community service established by Executive Order 94-01 are trans-
ferred to the Hawaii commission for national and community service created by this
Act.

The incumbent executive director of the commission, who is exempt from
chapter 76, Hawaii Revised Statutes, whose functions are transferred by this Act,
shall be transferred and placed in a like position at the University of Hawaii for the
Hawaii commission for national and community service and shall perform such
duties as designated by the chairperson of the commission upon transfer, without any
loss of salary, seniority, prior service credit, vacation, sick leave, or other employee
benefit or privilege as a consequence of this Act, subject to state personnel laws and
this Act. There shall be no loss of any position by the department of labor and
industrial relations as a result of this Act.

Any employee who, prior to this Act, was exempted from civil service and
who may be transferred as a consequence of this Act, shall continue to retain the
employee’s exempt status and shall not be appointed to a civil service position
because of this Act.

SECTION 3. All records, equipment, machines, files, supplies, contracts,
books, papers, authorizations, documents, and other property heretofore made, or
acquired, by the Hawaii commission for national and community service shall be -
transferred to the Hawaii commission for national and community service created by
this Act with the functions to which they relate.

SECTION 4. If any provision of this Act conflicts with a provision of the
Executive Order dated January 28, 1994, this Act shall control.

SECTION 5. All Acts passed by the legislature during this regular session of
2002, whether enacted before or after the effective date of this Act, shall be amended
to conform to this Act unless such Acts specifically provide that this Act is being
amended.

SECTION 6. This Act shall be liberally construed to accomplish the pur-
poses set forth in section 1. If any provision of this Act, or the application thereof to
any person or circumstance is held invalid, the invalidity does not affect other
provisions or applications of the Act which can be given effect without the invalid
provision or application, and to this end the provisions of this Act are severable.

SECTION 7. Any federal funds received for the Hawaii commission for

national and community service established by Executive Order 94-01 shall be
transferred to the University of Hawaii for the purposes of this Act.
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SECTION 8. This Act shall take effect upon its approval.
(Approved May 31, 2002.)

ACT 89 H.B. NO. 1011

" A Bill for an Act Relating to Elections.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 11-139, Hawaii Revised Statutes, is amended by
amending subsection (a) to read as follows:
““(a) Any voter who requires assistance to vote [by—reason—of-blindness;
ility-or-inabili ite] may be given assistance by a person of the
voter’s choice, other than the voter’s employer or agent of that employer or agent of
the voter’s union, or the voter may receive the assistance of two precinct officials
who are not of the same political party. [Before-rendering-assistance-or permitting

isabili ists—If-a] A voter [wi

i 5 | needing assistance may be handed a ballot

outside the polling place but within one hundred feet thereof or within the polling

place parking lot by the precinct officials and in their presence but in a secret
manner, mark and return the same to the precinct officials.’’

SECTION 2. Statutory material to be repealed is bracketed and stricken.
New statutory material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved May 31, 2002.)

ACT 90 H.B. NO. 1772

A Bill for an Act Relating to Residency of Police Officer Applicants.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The legislature finds that state residency requirements deter
prospective police officer applicants at a time when the State suffers from serious
shortages in public safety positions. The purpose of this Act is to allow applicants for
police officer positions to be non-residents of Hawaii at the time of their application.

SECTION 2. Section 78-1, Hawaii Revised Statutes, is amended by amend-
ing subsection (c) to read as follows:

““(c) All persons seeking employment with the government of the State or in
the service of any county shall be citizens, nationals, or permanent resident aliens of
the United States, or eligible under federal law for unrestricted employment in the
United States, and residents of the State at the time of their application for employ-
ment and as a condition of eligibility for continued employment.

““Resident”’ means a person who is physically present in the State at the time
the person claims to have established the person’s domicile in the State and shows
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the person’s intent is to make Hawaii the person’s permanent residence. In determin-
ing this intent, the following factors shall be considered:
(1) Maintenance of a domicile or permanent place of residence in the State;
(2) Absence of residency in another state; and
(3) Former residency in the State.
This subsection’s requirement for state residency shall not apply to applicants for
police officer positions; provided that upon employment, the police officer shall
establish residency as a condition of continued employment as a police officer.”’

SECTION 3. New statutory material is underscored,

SECTION 4. This Act shall take effect on July 1, 2002.
(Approved May 31, 2002.)

ACT 91 H.B. NO. 2300

A Bill for an Act Relating To The Judiciary.
Be It Enacted by the Legislature of the State of Hawaii:

PART 1. GENERAL PROVISIONS

SECTION 1. This Act shall be known and may be cited as the Judiciary
Supplemental Appropriations Act of 2002.

SECTION 2. Act 1, First Special Session Laws of Hawaii 2001, is amended
by amending part II to read as follows:

“PART II. PROGRAM APPROPRIATIONS

SECTION 3. The following sums, or so much thereof as may be sufficient to
accomplish the purposes and programs designated herein, are appropriated or
authorized from the sources of funding specified to the judiciary for the fiscal
biennium beginning July 1, 2001, and ending June 30, 2003. The total expenditures
and the number of permanent positions established in each fiscal year of the fiscal
biennium shall not exceed the sums and the position ceilings indicated for each year,
except as provided in this Act.

PROGRAM APPROPRIATIONS

APPROPRIATIONS
FISCAL M FISCAL M -

ITEM PROG. EXPENDING YEAR (] YEAR (o]

NO. ID PROGRAM AGENCY 2001-02 F 2002-03 F
The Judicial System

1. JUD101 - COURTS OF APPEAL
74.00%* [ 74.00%)
68.00*

OPERATING JUD 4,994,899A [ 4,826,638A]

JUuD 4,666,007A

JUD 75,000W 243,261W
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PROGRAM APPROPRIATIONS

APPROPRIATIONS
FISCAL M FISCAL M
ITEM PROG. EXPENDING YEAR 0o YEAR 0
NO. D PROGRAM AGENCY 200102 F 2002-03 F
2. JUD111 - CIRCUIT COURTS
515.50* [ 520.50%]
E
OPERATING JUD 28,900,495A [29,390,723A)
JUD A
JTUD 300,000B [ 300,000B]
JUD B
3. JUD112 - FAMILY COURTS
423.00* [ 423.00%]
*
OPERATING JUD 28,965,420A [28,943,455A]
JUD A
JUD 655,580B [ 655,580B]
JUD B
4, JUD121 - DISTRICT COURTS
500.50* [ 500.50%]
*
OPERATING JUD 19,697,021A [19,531,007A)
JUD A
35.00* [ 35.00%]
*
JUD 2,345,272B [ 1,988,786B]
JUD B
5. JUD310 - FIRST JUDICIAL CIRCUIT
: 983.50*
OPERATING JUD 50,381,922A
. - 35.00%
JUD 3,106,420
6. JUD320 - SECOND JUDICIAL CIRCUIT
194.00*
OPERATING JUD 10,354,453A
7. JUD330 - THIRD JUDICIAL CIRCUIT
196.00%
OPERATING JUD 12,489,454A
" 8. JUD350 - FIFTH JUDICIAL CIRCUIT
81.00*
OPERATING 4,328512A
9. JUD201 - ADMIN. DIRECTOR SERVICES
257.00% [ 257.00%]
*
OPERATING JUD 16,945,802A [16,972,882A]
JUD A
JUD 3,975,388B [ 1,746,738B]
JUD B
[INVESTMENT CAPITAL JOD 14,314,000C 8,713,000C]
10, JUD601 - ADMINISTRATION
257.00*%
OPERATING JUD 16,850,929A
— - 1.00%
JUD 3,568,207B
INVESTMENT CAPITAL JUD 14,314,000C 42.733,000C"

276




ACT 91

SECTION 3.! Act 1, First Special Session Laws of Hawaii 2001, is amended:
(1) By adding a new section to read as follows:

*“SECTION 6.1. Provided that of the general fund appropriation for courts of
appeal (JUD 101), the sum of $138,200 for fiscal year 2002-2003 shall be expended
on dues and subscriptions for the law library; provided further that any funds not
utilized by the law library for dues and subscriptions shall be lapsed back into the
general fund; provided further that the judiciary shall submit a report to the legisla-
ture detailing all expenditures by the law library on dues and subscriptions; and
provided further that this report shall be submitted to the legislature no later than
twenty days prior to the convening of the 2003 regular session.’’

(2) By adding a new section to read as follows:

““SECTION 9.1. Provided that of the special fund appropriation for the first
judicial circuit (JUD 310), the sum of $162,054 for fiscal year 2002-2003 may be
expended from the computer system special fund for a local area network/wide area
network system for Kaneohe district court.’’

(3) By adding a new section to read as follows:

““SECTION 9.2. Provided that of the special fund appropriation for adminis-
tration (JUD 601), the sum of $472,780 for fiscal year 2002-2003 may be expended
from the computer system special fund to upgrade the financial management and
accounting system.”’

(4) By adding a new section to read as follows:

““SECTION 9.3. Provided that of the special fund appropriation for adminis-
tration (JUD 601), the sum of $48,689 may be expended from the computer system
special fund to procure a full-time webmaster position.”’

(5) By repealing section 8.

SECTION 4.! Part IV, Act 1, First Special Session Laws of Hawaii 2001, is
amended by amending part IV to read as follows:

PART 1IV. CAPITAL IMPROVEMENT PROJECTS

SECTION 14. The sum of [$23,027,