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Section 23G-13, Hawaii Revised Statutes, provides as follows:
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session of the legislature, the revisor of statutes shall prepare for publication all
laws duly enacted at such session, arranged in the order of their becoming law,
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PREFACE

This volume contains all the laws of the Regular Session of 1989. The text
of the laws as enacted is followed except for obvious typographical errors, which
have been corrected; and the text is printed in full except for laws repealing existing
statutes.

As authorized by HRS §23G-16.5, amendatory legislation contains brackets
(designating matter deleted from statutes) or underscoring (designating new matter
added). However, the text is edited to omit the bracketed matter for HRS sections
repealed in their entirety and to delete the underscoring from new HRS sections.

Explanatory notes appear at the end of the corresponding laws. The notes
clarify editorial changes and inconsistencies in text.

Samuel B. K. Chang
Revisor of Statutes

Honolulu, Hawaii
July 20, 1989
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ACT 1 H.B. NO. 299

A Bill for an Act Making Appropriations to Provide for the Expenses of the Leg-
islature, the Legislative Auditor, the Legislative Reference Bureau, and the
Ombudsman.

Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. There is appropriated out of the general revenues of the State
of Hawaii the sum of $3,288,116, or so much thereof as may be necessary, for
defraying any and all session and nonsession expenses of the Senate up to and
including June 30, 1990, including but not limited to the 1989 regular session,
Fifteenth Legislature of the State of Hawaii, and pre-session expenses and the
expenses of any committee or committees established during the interim between
the 1989 and 1990 regular sessions.

SECTION 2. There is appropriated out of the general revenues of the State
of Hawaii the sum of $4,289,318, or so much thereof as may be necessary, for
defraying any and all session and nonsession expenses of the House of Represen-
tatives up to and including June 30, 1990, including but not limited to the 1989
regular session, Fifteenth Legislature of the State of Hawaii, and pre-session ex-
penses and the expenses of any committee or committees established during the
interim between the 1989 and 1990 regular sessions.

SECTION 3. Payment of expenses of the Senate during the interim between
the 1989 and 1990 regular sessions shall be made only with the approval of the
President of the Senate, and payment of expenses of the House of Representatives
during the interim between the 1989 and 1990 sessions shall be made only with
the approval of the Speaker of the House of Representatives.

SECTION 4. Before January 17, 1990, the Senate and House of Represen-
tatives shall have their accounts audited and a full report of such audit shall be
presented to the Senate and to the House of Representatives of the Legislature
convening on January 17, 1990.

SECTION 5. The expenses of any member of the Legislature while traveling

abroad on official business of the Legislature shall not be limited by the provisions
of section 78-15, Hawaii Revised Statutes, or by any other general statute. Until
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otherwise prescribed by law, the expenses of such member shall be $100 a day and
authorized by the President of the Senate and the Speaker of the House of Rep-
resentatives, respectively.

SECTION 6. There is appropriated out of the general revenues of the State
of Hawaii the sum of $2,041,880, to the office of the legislative auditor for the
following expenses: (a) the sum of $1,592,000, or so much thereof as may be
necessary, for defraying the expenses of the office of the legislative auditor during
the fiscal year 1989-1990; (b) the sum of $299,880, or so much thereof as may be
necessary for defraying the expenses of the office of the state ethics commission
during the fiscal year 1989-1990; (c) the sum of $150,000, or so much thereof as
may be necessary during the fiscal year 1989-1990, for (1) performing special
studies, (2) improving capabilities for planning, programming and budgeting, (3)
fulfilling other special requests made of the legislative auditor by the Legislature
or jointly by the President of the Senate and the Speaker of the Hous : of Repre-
sentatives, (4) legislative studies and for contractual services for such studies, and
(5) such other purposes as may be determined by the joint action of the President
of the Senate and the Speaker of the House of Representatives.

SECTION 7. There is appropriated out of the general revenues of the State
of Hawaii the sum of $1,575,957, or so much thereof as may be necessary, to the
legislative reference bureau for defraying the expenses of the bureau during the
fiscal year 1989-1990 including equipment relating to computer systems program-
ming and operations.

SECTION 8. There is appropriated out of the general revenues of the State
of Hawaii the sum of $451,200, or so much thereof as may be necessary, to the
office of the ombudsman for defraying the expenses of the office during the fiscal
year 1989-1990.

SECTION 9. There is appropriated out of the general revenues of the State
of Hawaii the following sums, or so much thereof as may be necessary, for defraying
the expenses of the legislative information system (known as “SHADOW?”) which
is currently being installed: (a) $418,497 to the Senate; and (b) $544,407 to the
House of Representatives. This appropriation shall be utilized to pay for hardware,
software, consultant, installation, materials, supplies and other related costs asso-
ciated with the legislative information system which have been or will be incurred.
This appropriation shall take effect upon its approval and shall not lapse until June
30, 1990.

SECTION 10. As of the close of business on June 30, 1990, the unexpended
or unencumbered balance of any appropriation made by this Act shall lapse into
the general fund.

SECTION 11. Each section of this Act is declared to be severable from the
remainder of this Act.

SECTION 12. This Act shall take effect upon its approval.

(Approved February 8, 1989.)
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ACT 2 S.B. NO. 1715

A Bill for an Act Relating to the Convention Centers.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 206X-7, Hawaii Revised Statutes, is amended by
amending subsection (c) to read as follows:

“(c) As a further condition and consideration of the right to develop the real
property within the convention center district under the agreement, pursuant to this
chapter, the private developer shall pay the sum of $5,000,000 as contribution fer
the payment of costs relating to:

(1) [the] The temporary or permanent relocation of existing licensees and
lessees who are displaced because of the development within the con-
vention center district pursuant to the convention center development
plan by the private developerf.]; or

(2) Settlement payments in lieu of payments provided under paragraph (1)
to existing licensees and lessees who are displaced by the private
developer because of the development within the convention center
district pursuant to the convention center development plan;

provided that each displaced licensee or lessee shall have the option to select either
relocation or a settlement payment.

Upon the approval by the authority of the relocation plan which shall be
prepared and submitted by the private developer to the authority, the private de-
veloper shall deliver to the authority for deposit into the Waikiki convention center
development revolving fund the [said] sum of $5,000,000 in the form of a certified
check, an irrevocable letter of credit, or surety bond. The sum of $5,000,000 shall
be used for the implementation of the relocation plan, provided that the sum and
all interest accrued thereon shall be refunded to the private developer in the event
this chapter expires and becomes null and void.

The relocation plan shall include agreement by the private developer to give
every displaced licensee or lessee who does not elect to receive a settlement payment
under paragraph (2) an unassignable right of first refusal of any license or lease of
space within the convention center district developed and offered for such activities
similar in size and nature [of] to the business conducted by the licensee or lessee
at the time of displacement unless such right is waived by any licensee or lessee.

The authority shall cause to be established a task force to assist in the
implementation of the relocation plan. The task force shall include persons[,] rep-
resenting agencies [and], organizations, [representative of] government, and private
interests.”

SECTION 2. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 3. This Act shall take effect upon its approval.

(Approved April 3, 1989.)
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ACT 3 S.B. NO. 1792

A Bill for an Act Relating to the Authorization of Special Purpose Revenue Bonds.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The purpose of this Act is to make technical amendments to
Act 200, Session Laws of Hawaii 1987, Section 2, relating to the authorization of
special purpose revenue bonds.

SECTION 2. Act 200, Session Laws of Hawaii 1987, Section 2, is amended
to read as follows:

“SECTION 2. The department of budget and finance is authorized to issue
special purpose revenue bonds in the amount of $40,000,000 to assist Kapiolani
[Health Care System,] Medical Center for Women and Children, a not-for-profit
corporation that provides health care facilities to the general public, to be used for
the purpose of financing or refinancing, or both, of the following project: [For] for
new construction and renovation and equipment purchase for Kapiolani Medical
Center for Women and Children.

The certificate of need application relating to the project is being developed
and issuance of the special purpose revenue bonds is contingent on the approval of
the certificate of need[.] to the extent required by applicable law.”

SECTION 3. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 4. This Act shall take effect upon its approval.
(Approved April 7, 1989.)

ACT 4 H.B. NO. 152

A Bill for an Act Relating to Costs of Court.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 607-9, Hawaii Revised Statutes, is amended to read
as follows:

“§607-9 Cost charges exclusive; disbursements. No other costs of court
shall be charged in any court in addition to those prescribed in this chapter in any
suit, action, or other proceeding, except as otherwise provided by law.

All actual disbursements, including but not limited to, intrastate travel ex-

penses for witnesses and counsel, expenses for deposition transcript originals and
copies, and other incidental expenses, including copying costs, intrastate long dis-

tance telephone charges, and postage, sworn to by an attorney or a party, and
deemed reasonable by the court, may be allowed in taxation of costs. In determining
whether and what costs should be taxed, the court may consider the equities of the
situation.”

SECTION 2. This Act shall not apply to any costs incurred prior to its
effective date.

SECTION 3. New statutory material is underscored.
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SECTION 4. This Act shall take effect on July 1, 1989.
(Approved April 7, 1989.)

ACT § H.B. NO. 1556

A Bill for an Act Relating to Ohana Zoning.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The purpose of this Act is to clarify and correct Hawaii’s
ohana zoning laws.

Before 1981 section 205-5, Hawaii Revised Statutes, stated that the mini-
mum lot size for construction of a dwelling house in rural districts was-one-half
acre except as provided in section 205-2. The pertinent part of section 205-2 allowed
for construction of a dwelling house on a lot as small as 18,500 feet provided that
density requirements were met.

In 1981 the legislature effectively repudlated the restrictions of sections 205-
2 and 205-5 by legalizing “ohana zoning,” which allowed more flexible use of
Hawaii’s land for residential purposes. It was believed that ohana zoning would
increase the supply of available affordable housing and encourage maintenance of
the extended family.

As originally promulgated, the ohana zoning law, section 46-4(c), stated in
pertinent part that “Neither this section nor any other law, county ordinance, or
rule shall prohibit the construction of two single—family dwelling units on any lot
where a residential dwelling unit is permitted.” The unequivocal language used in
this section made it clear that it superseded all other laws that would otherw15e
prohibit ohana zoning, including sections 205-2 and 205-5.

Last session the legislature amended section 46-4(c) by replacmg the ohana
zoning provision quoted above with a new ohana zoning provision that states in
pertinent part that “Each county shall adopt reasonable standards to allow the
construction of two single-family dwelling units on any lot where a residential
dwelling unit is permitted.” This amendment was a response to the concerns of
some home owners that ohana units were being built in areas where private covenants

strictly prohibited such increased density. Aside from this one, rather narrow,
exception, the intent of the legislature was that ohana zoning remain an option for
Hawaii’s people. ,

An-unforeseen and undesired effect of the 1988 amendment, however, was
that ohana zoning was arguably again prohibited by sections 205-2 and 205-5 in
rural district-lands. As the law now stands, even if any county were to adopt
“reasonable standards” allowing ohana zoning as mandated by section 46-4(c),
sections 205-2 and 205-5 would still supersede those standards and prohibit ohana
zoning. This effect is manifestly contrary to legislative intent and is therefore
corrected in this Act.

SECTION 2. Section 205-2, Hawaii Revised Statutes, is amended to read
as follows:

“§205-2 Districting and classification of lands. (a) There shall be four
major land use districts in which all lands in the State shall be placed: urban, rural,
agricultural, and conservation. The land use commission shall group contiguous
land areas suitable for inclusion in one of these four major districts. The commission
shall set standards for determining the boundaries of each district, provided that:
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(1) In the establishment of boundaries of urban districts those lands that
are now in urban use and a sufficient reserve area for foreseeable urban
growth shall be included;

(2) In the establishment of boundaries for rural districts, areas of land
composed primarily of small farms mixed with very low density res-
idential lots, which may be shown by a minimum density of not more
than one house per one-half acre and a minimum lot size of not less
than one-half acre shall be included, except as herein provided;

(3) In the establishment of the boundaries of agricultural districts the great-
est possible protection shall be given to those lands with a high capacity
for intensive cultivation; and

(4) In the establishment of the boundaries of conservation districts, the
“forest and water reserve zones” provided in section 183-41 are re-
named “conservation districts” and, effective as of July 11, 1961, the
boundaries of the forest and water reserve zones theretofore established
putsuant to section 183-41, shall constitute the boundaries of the con-
servation districts; provided that thereafter the power to determine the
boundaries .of the conservation districts shall be in the commission.

In establishing the boundaries of the districts in each county, the commission shall
give consideration to the master plan or general plan of the county.

(b) Urban districts shall include activities or uses as provided by ordinances
or regulations of the county within which the urban district is situated.

(c) Rural districts shall include activities or uses as characterized by low
density residential lots of not more than one dwelling house per one-half acre,
except as provided by county ordinance pursuant to section 46-4(c). in areas where
“city-like” concentration of people, structures, streets, and urban level of services
are absent, and wheré small farms are intermixed with low density residential lots
except that within a subdivision, as defined in section 484-1, the commission for
good cause may allow one lot of less than one-half acre, but not less than 18,500
square feet, or an equivalent residential density, within a rural subdivision and
permit the construction of one dwelling on such lot, provided that all other dwellings
in the subdivision shall have a minimum lot size of one-half acre or 21,780 squaré
feet. Such petition for variance may be processed under the special permit procedure.
These districts may include contiguous areas which are not suited to low density
residential lots or small farms by reason of topography, soils, and other related
characteristics.

(d) Agricultural districts shall include activities or uses as characterized by
the cultivation of crops, orchards, forage, and forestry; farming activities or uses
related to animal husbandry, aquaculture, game and fish propagation; aquaculture,
which means the production of aquatic plant and animal life for food and fiber
within ponds and other bodies of water; wind generated energy production for
public, private and commercial use; services and uses accessory to the above ac-
tivities including but not limited to living quarters or dwellings, mills, storage
facilities, processing facilities, and roadside stands for the sale of products grown
on the premises; wind machines and wind farms; agricultural parks; and open area
recreational facilities, including golf courses and golf driving ranges, provided that
they are not located within agricultural district lands with soil classified by the land
study bureau’s detailed land classification as overall (master) productivity rating
class A or B.

These districts may include areas which are not used for, or which are not
suited to, agricultural and ancillary activities by reason of topography, soils, and
other related characteristics.

(e) Conservation districts shall include areas necessary for protecting wa-
tersheds and water sources; preserving scenic and historic areas; providing park
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lands, wilderness, and beach reserves; conserving indigenous or endemic plants,
fish, and wildlife, including those which are threatened or endangered; preventing
floods and soil erosion; forestry; open space areas whose existing openness, natural
condition, or present state of use, if retained, would enhance the present or potential
value of abutting or surrounding communities, or would maintain or enhance the
conservation of natural or scenic resources; areas of value for recreational purposes;
other related activities; and other permitted uses not detrimental to a multiple use
conservation concept.”

SECTION 3. New statutory material is underscored.

SECTION 4. This Act shall take effect upon its approval.
(Approved April 7, 1989.)

ACT 6 S.B. NO. 677

A Bill for an Act Relating to the General Excise Tax Fees.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 237-9, Hawaii Revised Statutes, is amended to read
as follows:

§237-9 Licenses; penalty. (a) Any person who shall have a gross income
or gross proceeds of sales or value of products upon which a privilege tax is imposed
by this chapter, as a condition precedent to engaging or continuing in such business,
shall in writing apply for and obtain from the department of taxation, upon a one-
time payment of the sum of [$2.50 (except when a $1 fee is prescribed by section
237-10),] $20, a license to engage in and to conduct such business [for the current
tax year], upon condition that the person shall pay the taxes accruing to the State
under this chapter, and the person shall thereby be duly licensed to engage in and
conduct the business. [The license shall expire on December 31 next succeeding
the date of its issuance.] Any person licensed or holding a license under this chapter

before January 1, 1990, shall pay a one-time license renewal fee of $20 on or before
January 31, 1990. as a condition precedent to engaging or continuing in business.
The license shall not be transferable and shall be valid only for the person in whose
name it is issued and for the transaction of business at the place designated therein.
The license may be inspected and examined. and shall at all times be conspicuously

displayed at the place for which it is issued.

(b) Licenses and applications therefor shall be in such form as the department
shall prescribe, except that where the licensee is engaged in two or more forms of
business of different classification, the license shall so state on its face. The license

provided for by this section shall be effective until canceled in writing. Any ap-

plication for the reissuance of a previously canceled license identification number
after December 31, 1989, shall be regarded as a new license application and subject
to the payment of the one time license fee of $20. The director may revoke or
cancel any license issued under this chapter for cause as provided by rules adopted
pursuant to chapter 91.

(c) If the license fee is paid, the department shall not refuse to issue a license
or revoke or cancel a license for the exercise of a privilege protected by the first
amendment of the Constitution of the United States. or for the carrying on of
interstate or foreign commerce, or for any privilege the exercise of which, under
the Constitution and laws of the United States, cannot be restrained on account of

7
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nonpayment of taxes, nor shall section 237-46 be invoked to restrain the exercise

of such a privilege, or the carrying on of such commerce.
(d) Any person- who may lawfully be required by the State, and who is

required by this chapter, to secure a license as a condition precedent to engaging
or continuing in any business subject to taxation under this chapter, who engages
or continues in the business without securing a license in conformity with this
chapter, shall be guilty of a misdemeanor. Any director, president, secretary, or
treasurer of a corporation who permits, aids, or abets such corporation to engage
or continue in business without securing a license in conformity with this chapter,
shall likewise be guilty of a misdemeanor. The penalty for the misdemeanors shall
be that prescnbed by section 237-48 for individuals, corporatlons or offlcers of
corporations, as the case may be, for violation of that section.”

SECTION 2. Section 237-12, Hawaii Revised Statutes, is amended to read
as follows:

€§237-12 Tax cumulative; extent of license. (a) The tax imposed by this
chapter shall be in addition to the license fee imposed under section 237-9 and all
other [licenses and] taxes levied by law as a condition precedent to engaging in
any business, trade, or calling. A person exercising a privilege taxable under this
chapter, subject to the payment of [all licenses and charges] the license fee imposed
under section 237-9, which [are conditions] is a condition precedent to exercising
the privilege tax, may exercise the privilege [for the current tax year] upon the
condition that the person shall pay the tax accruing under this chapter.

(b) In the case of any person entitled to the protection of section [237-10(1),]

237-9(c), the tax shall be collected only through ordinary means.”

SECTION 3. Section 237- 16, Hawau Revised Statutes, is amended to read
as follows:

“§237 16 Tax on certain retailing. (a) This section relates to certain re-

tailing in the State as follows:

(1) This section relates to the sale of tangible personal property, for con-
sumption or use by the purchaser and not for resale, the renting of
tangible personal property, and the rendering of services by one en-
gaged in a service business or calling, as defined, to a person who is
not purchasing the services for resale, but does not relate to the sale
or rental of tangible personal property or the rendering of services to
the State, its political subdivisions, or agencies or instrumentalities of
the State or a political subdivision, or to the United States or its agencies
or instrumentalities (other than national banks), or to a corporation,
organization, or other person designated in section 237-23 who is not
subject to the tax imposed by this chapter, or to a person licensed
under this chapter in connection with the person’s business.

(2) This section relates to the business of a contractor, as defined, but
does not relate to contracting with, or any gross income or proceeds
of a subcontractor if the principal contract is with the State, its political
subdivisions, or agencies or instrumentalities of the State or a political
subdivision, or with the United States or its agencies or instrumental-
ities (other than national banks), or with a person designated in section
237-23 who is not subject to the tax imposed by this chapter, or with
a person licensed under this chapter in connection with the person’s
business.
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(3) This section relates to furnishing of transient accommodations in a
hotel, apartment hotel, or other place in which lodgings are regularly
furnished to transients for a consideration which includes the rendering
of services.

(b) There is hereby levied, and shall be assessed and collected annually, a
privilege tax against persons engaging or continuing within the State in the retailing
to which this section relates, on account of such retailing activities, as set forth in
subsection (a), equal to four per cent of the gross proceeds of sale or gross income
received or derived from such retailing. Persons on whom a tax is imposed by this
section hereinafter are called “retailers”.

[(c) Every person upon whom a tax is levied by this section shall inform
the department of taxation, at the time of obtaining the person’s license, or at the
time of renewal thereof, that the person is engaged in a retailing activity to which
this section relates, and the same shall be noted upon the license. If a taxpayer,
after obtaining the taxpayer’s license, or a renewal thereof, engages in a retailing
activity to which this section relates, the taxpayer having been previously not
engaged in any such activity, the taxpayer thereupon shall submit the taxpayer’s
license to the department for the making of an appropriate notation thereon. In
addition to the fees prescribed by section 237-9, except as otherwise provided by
section 237-10, there shall be paid by the retailer, at the time that the notation upon
the retailer’s license hereby required is made, a fee of 50 cents. Any person who
by this subsection is required to have noted on the person’s license that the person
is engaged in a retailing activity to which this section relates and who fails to do
s0, shall be subject to section 237-46 the same as if the person had no license.

(d)] () No retailer shall advertise or hold out to the public in any manner,
directly or indirectly, that the tax imposed by this section is not considered as an
element in the price to the consumer. Any person violating this subsection shall be
fined not more than $50 for each offense.

[(e)] (d) This section shall not cause the tax upon a taxpayer, with respect
to any item of the taxpayer’s gross income, to exceed four per cent.”

SECTION 4. Section 237-23, Hawaii Revised Statutes, is amended by
amending subsections (b) and (c) to read as follows:

“(b) The exemptions enumerated in subsection (a)(5) to (8) shall apply only:

(1) To those persons who shall have registered with the department of
taxation [on or before January 31 of each calendar year, or within one
month after the commencement of business,] by filing a written ap-
plication for registration in such form as the department shall prescribe,
[and] shall have paid [for] the registration [an annual] fee of [$1,] $20,
and shall have had the exemption allowed by the department or by a
court or tribunal of competent jurisdiction upon appeal from any as-
sessment resulting from disallowance of the exemption by the depart-
ment; and

(2) To activities from which no profit inures to the benefit of any private
stockholder or individual, except for death or other benefits to the
members of fraternal societies; and

(3) To the fraternal, religious, charitable, scientific, educational, com-
munal, or social welfare activities of such persons, or to the activities
of such hospitals, infirmaries, and sanitaria as such, and not to any
activity the primary purpose of which is to produce income even though
the income is to be used for or in furtherance of the exempt activities
of such persons.

(¢) In order to obtain allowance of an exemption an application for exemption

shall be filed in the form of an affidavit or affidavits setting forth in general all
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facts affecting the right to the exemption and such particular facts as the department
may require, to which shall be attached such records, papers, and other information
as the department may prescribe. [Such] The application for exemption shall be
filed on or before March 31 of the first year of registration or within three months
after the commencement of business. In the event of allowance of the exemption
no further application therefor need be filed unless there [be] is a material change
in the facts[, but such person nevertheless shall register annually]. In the event of
disallowance of the exemption, a license may be obtained upon payment of the
required fee as provided by section 237-9, less the [$1] $20 already paid under this
section, which shall be credited thereon. In the event the registrant has a license
under this chapter no further fee shall be required for registration under this section.”

SECTION 5. Section 237-46, Hawaii Revised Statutes, is amended to read
as follows:

§237-46 Collection by suit; injunction. The department of taxation may
collect taxes due and unpaid under this chapter, together with all accrued penalties,
by action in assumpsit or other appropriate proceedings in the circuit court of the
judicial circuit in which the privilege taxed has been exercised. After delinquency
shall have continued for sixty days, or if any person lawfully required so to do
under this chapter shall fail to apply for and secure a license as provided by this
chapter for a period of sixty days after the first date when the person was required
under this chapter to secure the same, [or if any person lawfully required so to do
under this chapter shall fail to apply for and secure, on or before April 1, or shall
fail to maintain in effect, a renewal of a license as provided by this chapter,] the
department may proceed in the circuit court of the judicial circuit in which the
privilege taxed or taxable has been exercised, to obtain an injunction restraining
the further exercise of the privilege until full payment shall have been made of all
taxes and penalties and interest due under this chapter, or until such license is
secured, or both, as the circumstances of the case may require.”

SECTION 6. Section 237-10, Hawaii Revised Statutes, is repealed.

SECTION 7. Statutory material to be repealed is bracketed. New statutory
material is underscored.!

SECTION 8. This Act shall take effect on January 1, 1990; except that
sections 2, 5, and 6 of the Act shall take effect on July 1, 1990.

(Approved April 11, 1989.)

Note
1. Edited pursuant to HRS §23G-16.5.

ACT 7 S.B. NO. 679

A Bill for an Act Relating to the Capital Goods Excise Tax Credit.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 235-110.7, Hawaii Revised Statutes, is amended as
follows:

1. By amending subsection (a) to read:

10
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“(a) There shall be allowed to each taxpayer subject to the tax imposed by
this chapter a capital goods excise tax credit which shall be deductible from the
taxpayer’s net income tax liability, if any, imposed by this chapter for the taxable
year in which the credit is properly claimed.

The amount of the tax credit shall be determined by the application of the
following rates against the cost of the eligible depreciable tangible personal property
used by the taxpayer in a trade or business and [purchased and] placed in service
within Hawaii after December 31, 1987. For calendar years beginning after: De-
cember 31, 1987, the applicable rate shall be [3] three per cent; December 31,
1988, and thereafter, the applicable rate shall be [4] four per cent. For taxpayers
with fiscal taxable years, the applicable rate shall be the rate for the calendar year
in which the eligible depreciable tangible personal property used in the trade or
business is [purchased and] placed in service within Hawaii.

{In the case of partners, S corporation shareholders, or beneficiaries of estates
and trusts who are taxable on the distributive share of net income received, the
credit under this section for the taxable year shall be allowable only to the extent
of the ratio of the distributive share of income received from the partnership, S
corporation, estate or trust to the entire gross income subject to the tax imposed
by this chapter.]

In the case of a partnership, S corporation, estate, or trust, the tax credit

allowable is for eligible depreciable tangible personal property which is placed in
service by the entity. The cost upon which the tax credit is computed shall be
determined at the entity level. Distribution and share of credit shall be determined

by rules.
In the case of eligible depreciable tangible personal property for which a

credit for sales or use taxes paid to another state is allowable under section 238-
3(1), the amount of the tax credit allowed under this section shall not exceed the
amount of [the] use tax actually paid under chapter 238 relating to such tangible
personal property.

If a deduction is taken under section 179 (with respect to election to expense
certain depreciable business assets) of the Internal Revenue Code of 1954, as
amended, no tax credit shall be allowed for that portion of the cost of property for
which the deduction was taken.”

2. By amending subsection (e) to read:

“(e) As used in this section, the definition of section 38 property (with
respect to investment in depreciable tangible personal property) as defined by section
48(a)(1)(A), (a)(1)(B), (@)(3), (a)(4), (a)(7), (a)(8), (a)(10)(A), (b), (c), (), (),
(m), and (s) of the Internal Revenue Code of 1954, as amended as of December
31, 1984, is operative for the purposes of this section only.

As used in this section:

“Cost” means (1) the actual invoice price of the tangible personal property,
or (2) the basis from which depreciation is taken under section 167 (with respect
to depreciation) or from which a deduction may be taken under section 168 (with
respect to accelerated cost recovery system) of the Internal Revenue Code of 1954,
as amended, whichever is less.

“Eligible depreciable tangible personal property” is section 38 property as
defined by the operative provisions of section 48 and having a depreciable life
under section 167 or for which a deduction may be taken under section 168 of the
federal Internal Revenue Code of 1954, as amended.

[“Purchased and placed in service” means the date the property was acquired,
or available or ready for use, whichever is earlier. Property purchased and placed
in service does not include property which was owned or used at any time during
1987 by the taxpayer or related person, or property acquired in a transaction in
which the user of such property does not change.]
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“Placed in service” means the earliest of the following taxable years:

(1) The taxable year in which, under the:

(A) Taxpayer’s depreciation practice, the period for depreciation; or

(B) Accelerated cost recovery system, a claim for recovery allow-
ances;

with respect to such property begins; or

(2) The taxable year in which the property is placed in a condition or state

of readiness and availability for a specifically assigned function.

“Purchase” means an acquisition of property.

“Tangible personal property” means tangible personal property which is
[purchased and] placed in service within Hawaii after December 31, 1987, and the
purchase or importation of which resulted in a transaction which was subject to the
imposition and payment of tax at the rate of four per cent under chapter 237 or
238. “Tangible personal property” does not include tangible personal property which
is an integral part of a building or structure or tangible personal property used in
a foreign trade zone, as defined under chapter 212.”

SECTION 2. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 3. This Act, upon its approval, shall be effective for taxable
years beginning after December 31, 1988.

(Approved April 11, 1989.)

ACT 8 S.B. NO. 686

A Bill for an Act Relating to the General Excise Tax.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 237-24, Hawaii Revised Statutes, is amended to read
as follows:

¢§237-24 Amounts not taxable. This chapter shall not apply to the following

amounts:

(1) Amounts received under life insurance policies and contracts paid by
reason of the death of the insured;

(2) Amounts received (other than amounts paid by reason of death of the
insured) under life insurance, endowment, or annuity contracts, either
during the term or at maturity or upon surrender of the contract;

(3) Amounts received under any accident insurance or health insurance
policy or contract or under workers’ compensation acts or employers’
liability acts, as compensation for personal injuries, death, or sickness,
including also the amount of any damages or other compensation re-
ceived, whether as a result of action or by private agreement between
the parties on account of the personal injuries, death, or sickness;

(4) The value of all property of every kind and sort acquired by gift,
bequest, or devise, and the value of all property acquired by descent
or inheritance;

(5) Amounts received by any person as compensatory damages for any
tort injury to the person, or to the person’s character reputation, or
received as compensatory damages for any tort injury to or destruction
of property, whether as the result of action or by private agreement
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between the parties (provided that amounts received as punitive dam-

ages for tort injury or breach of contract injury shall be included in

gross income);

Amounts received as salaries or wages for services rendered by an

employee to an employer;

Amounts received as alimony and other similar payments and settle-

ments;

Amounts collected by distributors as fuel taxes on “liquid fuel” imposed

by chapter 243, and the amounts collected by such distributors as a

fuel tax 1mposed by any act of the Congress of the United States;

Taxes on liquor imposed by chapter 244D on dealers holding permits

under that chapter;

The amounts of taxes on tobacco products imposed by chapter 245 on

wholesalers or dealers holding licenses under that chapter and selling

the products at wholesale, and the amounts of taxes on tobacco products
collected from a wholesaler by another where the wholesaler makes
separate charges for the amounts so collected from the wholesaler and
collects the same from those purchasing from the wholesaler as pro-

vided by chapter 245;

Federal excise taxes imposed on articles sold at retail and collected

from the purchasers thereof and paid to the federal government by the

retailer;

The amounts of federal taxes under chapter 37 of the Internal Revenue

Code, or similar federal taxes, imposed on sugar manufactured in the

State, paid by the manufacturer to the federal government;

An amount up to, but not in excess of, $2,000 a year of gross income

received by any blind, deaf, or totally disabled person engaging, " or

continuing, in any busmess trade, activity, occupation, or calling
within the State;

Amounts received by a producer of sugarcane from the manufacturer

to whom the producer sells the sugarcane, where (A) the producer is

an independent cane farmer, so classed by the secretary of agriculture
under the Sugar Act of 1948 (61 Stat. 922, Chapter 519) as the Act
may be amended or supplemented, and (B) the value of the sugar, and
other products manufactured from the sugarcane, is included in the

measure of the tax levied on the manufacturer under section 237-13(1),

and (C) the producer’s gross proceeds of sales are dependent upon the

actual value of the products manufactured therefrom or the average
value of all similar products manufactured by the manufacturer, and

(D) the producer’s gross proceeds of sales are reduced by reason of

the tax on the value of the manufactured products;

Money paid by the State or eleemosynary child-placing organizations

to foster parents for their care of children in foster homes;

Amounts received by a cooperative housing corporation from its share-

holders in reimbursement of funds paid by such corporation for lease

rental, real property taxes, and other expenses of operating and main-

taining the cooperative land and improvements, provided that such a

cooperative corperation is a corporation:

(A) Having one and only one class of stock outstanding;

(B) Each of the stockholders of which is entitled solely by reason of
the stockholder’s ownership of stock in the corporation, to occupy
for dwelling purposes a house, or an apartment in a building
owned or leased by the corporation;
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(18)

19)
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(22)

(23)

(C) No stockholder of which is entitled (either conditionally or un-
conditionally) to receive any distribution not out of earnings and
profits of the corporation except 1n a complete or partial liqui-
dation of the corporation;

Amounts received from the loading, transportation, and unloading of
agricultural commodities shipped for a producer or produce dealer on
one island of this State to a person, firm, or organization on another
island of this State. The terms “agncultural commodity”, “producer”,
and “produce dealer” shall be defined in the same manner as they are
defined in section 147-1; provided: that agncultural commodltles need
not have been produced in the State;

Amounts received from the sales of (A) intoxicating liquor as defined

in chapter 244D, (B) tobacco products as defined in chapter 245, and

(C) agricultural, meat, or fish products grown, raised, or caught in

Hawaii, when such sales are made to any person or common carrier

in interstate or foreign commerce, or both, whether ocean-going or

air, for consumption out-of-state by such person, crew, or passengers
on such shipper’s vessels or airplanes;

Amounts received by the manager or board of directors of an associ-

ation of apartment owners of a condominium property regime estab-

lished in accordance with chapter 514A in rermbursement of. sums paid
for common expenses;

Amounts received’ or accrued from:

(A) The loading or unloading of cargo from ships, barges, vessels,
or aircraft, whether or not the ships, barges, vessels, or aircraft
travel between the State and other states or countrles or between
the islands of the State;

(B) Tugboat services including pilotage fees where such services are

- performed within the State, and the towage of ships, barges, or
vessels in and out of state harbors or from one pier to another
and

(C) The transportatron of pilots or governmental -officials to ships,
barges, or vessels offshore; rigging gear; checking freight and
similar services; standby charges; and use of moormgs and run-
ning mooring lmes

Amounts received by an employee benefit plan by way of contributions,
dividends, interest, and other income; and amounts received by a
nonprofit organlzatlon or office, as payments for costs and expenses
incurred for the administration of an employee benefit plan. For the
purposes of this paragraph, “employee benefit plan” means any plan
as defined in section 1002(3) of title 29 of the United States Code as
amended,;

Amounts received for purchases ‘made with United States Department

of Agriculture food coupons under the federal food stamp program,

and amounts received for purchases made with the United States De-
partment of Agriculture food vouchers under the Special Supplemental

Food Progtam for Women, Infants and Children;

Amounts received by a hospltal infirmary, medical clinic, health care

facility, pharmacy, or a practitioner licensed to administer the drug to

an individual for selling prescription drugs or prosthetic devices to an
individual. This paragraph shall not apply to any amounts received for
services prov1ded in selling prescription drugs or. prosthetic devrces

As used in this- sectlon




ACT 9

“Prescription drugs” are those drugs defined under section 328-
1(4) and dispensed by filling or refilling a written or oral prescription
by a practitioner licensed under law to administer the drug and sold
by a licensed pharmacist under section 328-16 or practitioners licensed
to administer drugs.

“Prosthetic device” means any artificial device or appliance,
instrument, apparatus, or contrivance, including their components, parts,
accessories, and replacements thereof, used to replace a missing or
surgically removed part of the human body which is prescribed by a
licensed practitioner of medicine, osteopathy, or podiatry and which
is sold by such practitioner or which is dispensed and sold by a dealer
of prosthetic devices; provided that “prosthetic device” shall not mean
any auditory, ophthalmic, dental, or ocular device or appliance, in-
strument, apparatus, or contrivance;

(24) Taxes on transient accommodations imposed by chapter 237D and
passed on and collected by operators holding certificates of registration
under that chapter; and

(25) Amounts received as dues by an umncorporated merchants association
from its membership for advertising media, promotional, and adver-
tising costs for the promotion of the association for the benefit of its
members as a whole and not for the benefit of an individual member
or group of members less than the entire membership.”

SECTION 2. Section 237-25, Hawaii Revised Statutes, is amended by
amending subsection (d) to read as follows

“(d) Millers or processors of sugar, and canners of pineapple and pineapple

juice, whether milling, processing, or canning in the State or not, shall be exempt
from tax only when the products are sold, as provided in subsection (a), for use

and consumption in the State. The manufacturers, claiming tax exemption for such
products, shall furnish the department of taxation certificates of the purchasers, in
the form prescribed by the department, certifying that such products have been
purchased for use and consumption in the State. As to sugar, pineapple, and pine-
apple juice, milled, processed, or canned in the State and sold as provided in
subsection (a) but not for use and consumption in the State, the miller, processor,
or canner shall-be exempt from tax as provided in section 237-29.5.”

SECTION 3. Statutory material to be repealed is bracketed.! New statutory
material is underscored.

SECTION 4. This Act shall take effect on July 1, 1989.
(Approved April 11, 1989.)

Note
1. No bracketed material.

ACT 9 S.B. NO. 1568

A Bill for an Act Relating to Agriculture.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The legislature finds that Act 86, Session Laws of Hawaii
1988, repealed parts VII and VIII of chapter 322, Hawaii Revised Statutes, relating
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to the regulation of pigeons and aviary game birds, respectively. Based on the
belief that there existed no reason for the department of health to continue the
regulation of pigeon and aviary game bird raising on the basis of public health, and
that the paperwork involved in the issuance of state permits was therefore unnec-
essary, Act 86 eliminated all departmental involvement in the regulation of these
activities. Without the department’s oversight in pigeon and aviary game bird
raising, county zoning regulations took precedence.

In the case of the city and county of Honolulu, zoning regulations equate
the raising pigeons and aviary game birds to the raising of livestock--which is
strictly limited in areas zoned residential. Consequently, permittees under the city
and county’s zoning regulations are allowed to raise a maximum of two birds each
within a residential zone. Because of the fact that certain hobbyists raise and maintain
hundreds of pigeons for competition or exhibition, the present situation has seriously
jeopardized the viability of this sport in Hawaii.

The legislature finds that uniform and reasonable regulation of pigeon and
aviary game bird raising is necessary throughout the State. The purpose of this Act
is to designate the department of agriculture as the agency responsible for the
regulation of pigeon and aviary game bird raising.

SECTION 2. Chapter 142, Hawaii Revised Statutes, is amended by adding
a new part to be appropriately designated and to read as follows:

“PART . PIGEONS

§142- Definitions. As used in this part, unless the context otherwise
provides:

“Carrier pigeon” means homing and racing pigeons which are banded on
the leg with an identification leg band.

“Department” means the department of agriculture.

“Identification leg band” means the band placed around the pigeon’s leg
identifying the owner by name or initials or containing numbers or letters or a
combination thereof.

“Pigeon” includes all carrier and show birds but does not pertain to birds
raised for food or for s1m11ar commercial purposes.

“Racing pigeon” means any pigeon whose leg band identification is regis-
tered with any county, state, national, or international pigeon racing organization.

“Show pigeon” means any pigeon intended for show purposes which bears
an identification leg band.

§142- Pigeon permits. The department shall issue a pigeon ownership
permit to any person who raises pigeons and shall adopt rules pursuant to chapter
91 to effectuate this part.

§142- Exercise, training, and racing. Any owner of carrier pigeons, to
whom the department has issued a pigeon permit, or person acting for the owner,
having in the owner’s or person’s control or possession and under restraint not more
than twenty-five pairs of carrier pigeons in an area zoned for residential or for hotel
and apartment uses shall be allowed to fly the pigeons for necessary exercise,
training, and racing. Any owner or person maintaining the carrier pigeons in areas
zoned for other land uses shall fly not more than two hundred birds for necessary
exercise, training, and racing. Show pigeons which are not allowed to fly free are
not within the foregoing control on carrier pigeons.”

SECTION 3. Chapter 142, Hawaii Revised Statutes, is amended by adding
a new part to be appropriately designated and to read as follows:
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“PART . AVIARY GAME BIRDS

§142- Definitions. As used in this part, unless the context otherwise
requires:

“Aviary game bird” includes the various species of pheasant which are of
rare nature and are generally propagated and raised for its ornamental and aesthetic
purposes, but does not pertain to birds raised for food, fighting, baiting, or for
similar commercial purposes.

“Department” means the department of agriculture.

§142- Aviary game bird permits. The department shall issue an aviary
game bird permit to any person who raises aviary game birds and shall adopt rules
pursuant to chapter 91 to effectuate this part.”

SECTION 4. This Act shall take effect upon its approval.
(Approved April 11, 1989.)

ACT 10 S.B. NO. 1815

A Bill for an Act Relating to Hawaii Public Broadcasting Authority Contracts.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Chapter 103, Hawaii Revised Statutes, is amended by adding
a new section to be appropriately designated and to read as follows:

“§103- Hawaii public broadcasting authority; exception. Any other
provision to the contrary notwithstanding, purchases by the Hawaii public broad-
casting authority which must be made on an expedited basis and which are essential
to maintaining transmission or production services shall be exempt from the public
bidding requirements of this chapter with the approval of the governor.”

SECTION 2. New statutory material is underscored.!

SECTION 3. This Act shall take effect upon its approval.
(Approved April 11, 1989.)

Note
1. Edited pursuant to HRS §23G-16.5.

ACT 11 S.B. NO. 1844

A Bill for an Act Relating to the Income Taxation of Certain Income.

Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 235-5, Hawaii Revised Statutes, is amended to read
as follows:

€§235-5 Allocation of income of persons not taxable upon entire income.
(a) [Subject to part II of this chapter, this section applies to persons who are not
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required to include in their returns their entire income from every source whether
within or without the State.] This section applies to income not subject to part II
of this chapter, including nonbusiness income and certain section 235-22 income.

(b) Income (including gains), also losses, from property owned in the State
and from any other source in the State shall be determined by an allocation and
separate accounting so far as practicable. Losses from property owned outside the
State and from other sources outside the State shall not be deducted.

(c) Deductions connected with income taxable under this chapter shall be
allowed, but deductions connected with income not taxable under this chapter shall
not be allowed. Deductions from adjusted gross income that are not connected with
particular property or income, such as medical expenses, shall be allowed only to
the extent of the ratio of the adjusted gross income attributed to this State to the
entire adjusted gross income computed without regard to source in the State.

Deductions by individual taxpayers from gross income for alimony and
separate maintenance payments under section 215 of the Internal Revenue Code
shall be allowed only to the extent of the ratio of gross income attributed to this
State to the entire gross income computed without regard to source in this State;
provided that as used in this sentence “gross income” means gross income as defined
in the Internal Revenue Code, minus the deductions allowed by section 62 of the
Internal Revenue Code, other than the deductions for alimony and separate main-
tenance payments under section 215 of the Internal Revenue Code.

Deductions by individual taxpayers from gross income for pension, profit-
sharing, stock bonus plans, and other plans qualified under sections 401 to 409 of
the Internal Revenue Code, as such sections are operative for the purposes of this
chapter, shall be allowed only to the extent that such deductions are attributed to
compensation earned in this State.

[(d) (1) Income or loss from a trade or business carried on in the State shall
be attributed to the State. Every person shall be deemed to be carrying
on a trade or business in the State if the person’s income therefrom is
subject to the taxing jurisdiction of this State by reason of the person’s
engaging in activities in this State, or causing transactions to be con-
ducted in this State, with the object of gain, profit, or economic benefit,
whether or not such activities or transactions are in or connected with
interstate or foreign commerce.

(2) Where a person’s trade or business is carried on both within and without
the State, the portion of the income attributable to the State shall, so
far as practicable, be determined by an allocation and separate ac-
counting, whenever the person’s trade or business within the State is
not an integral part of a unitary business conducted within and without
the State; provided that the department of taxation may permit an
allocation and separate accounting whenever it is satisfied that the use
of such method will properly reflect the income taxable by this State.

(3) Inall cases in which, as to all or a part of a person’s income, allocation
and separate accounting is not permissible, such income shall be ap-
portioned to this State on the basis of the ratio obtained by taking the
arithmetical average of the ratios prescribed in subsection (e).

(e) (1) If a person’s principal business in this State is producing or man-
ufacturing tangible personal property, including without limitation the
business of fishing, or raising or producing agricultural, animal, poul-
try, or natural resource products, or canning, packing, milling, pre-
serving, and other forms of compounding, processing, or preparing
commodities for sale or use, the ratios used shall be:
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(A) The ratio of the value of the tangible property (real, personal,
and mixed, inclusive of leasehold interests) owned by the person
in this State on the last day of the taxable year in connection
with the trade or business, exclusive of property the income of
which is separately allocated, to the total of the property every-
where (hereinafter called the property ratio); and

(B) The ratio of the wages, salaries, commissions, and other com-
pensation of the person’s employees for services performed in
this State, exclusive of services in connection with business the
income of which is separately allocated, to the total of such
compensation for employees’ services everywhere (hereinafter
called the payroll ratio).

(2) If paragraph (1) does not apply and a person’s principal business in
this State is selling tangible personal property, the ratios used shall be
the property ratio, the payroll ratio, and the ratio of gross sales attrib-
utable to this State to the total of gross sales everywhere. There shall
be attributed to this State all sales of such tangible personal property
(A) delivered to a purchaser at a point within this State, or (B) shipped
to a purchaser at a point within this State, or (C) delivered to a purchaser
at a point outside this State or shipped to a purchaser at a point outside
this State, if such point is located in a state, territory, or similar taxing
jurisdiction in which the person is not doing business, and the sale
was made on an order secured or received by an office or branch in
this State or a representative residing or stationed in this State.

(3) Inall other cases the ratios used shall be the property ratio, the payroll
ratio, and the ratio of the person’s gross receipts in the State from such
trade or business to the person’s gross receipts everywhere from such
trade or business. As used in this paragraph “gross receipts in the
State” shall include all receipts received or derived from persons and
other sources within the State, wherever paid, and all receipts from
sales attributed to this State in accordance with paragraph (2).

(H] (@) If in the opinion of the department the [methods of allocation and
apportionment] allocations hereinabove provided do not clearly and accurately re-
flect the actual amount of the adjusted gross income and taxable income received
or derived from all property owned [and every trade or business carried on] and
any and every other source in the State, or if any person shows that the [methods
- of allocation and apportionment] allocations hereinabove provided result in adjusted
gross income or taxable income being attributed to the State in a larger amount
than is just and equitable, then the same shall be determined, allocated, and ap-
portioned under such rules [and regulations], processes, and formulas as the de-
partment prescribes as being just and equitable.”

SECTION 2. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 3. This Act, upon its approval, shaill apply to taxable years
beginning, or parts of taxable years occurring, after December 31, 1988.

(Approved April 11, 1989.)
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ACT 12 S.B. NO. 1875

A Bill for an Act Relating to Program Requirements of the General Assistance
Program.

Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 346-71, Hawaii Revised Statutes, is amended by
amending subsection (b) to read as follows:

“(b) A disabled person between eighteen and sixty-five years of age shall
be eligible for general assistance, if the person:
(1) Is determined to be needy in accordance with standards established by
this chapter and the rules [and regulations] of the department;
(2) Is unable to meet the requirements established by the Federal Supple-
mental Security Income Program or its successor agency; and
(3) (A) Is unable to engage in any substantial gainful employment be-
cause of a determined and certified physical or mental impair-
ment. A determination and certification of physical impairment
shall only be made by a licensed physician. A determination and
certification of mental impairment shall be made by a licensed
physician whose specialty is in psychiatry or by a licensed psy-
chologist. The department may require that such determination
and certification be by a psychiatrist or a psychologist designated
and paid by the department. The department shall accept appli-
cations from psychiatrists and psychologists to conduct the ex-
amination for mental impairment. Psychiatrists and psychologists
shall be assigned cases on a rotating basis.

(B) When a determination of mental impairment is made, the person
shall enter into out-patient treatment with the psychiatrist, psy-
chologist, or mental health clinic of the person’s choice[; pro-
vided that the]. The professional who made the determination of
mental impairment shall be ineligible to provide the treatment
or care. In exceptional situations where professionals are in short

supply, such as in rural areas, the professional shall be allowed
to determine, certify, and provide on-going treatment or care.

The out-patient treatment shall include a medical evaluation to
eliminate the possibility that the mental impairment is due to a
physical illness.

(C) Any person, to continue to be certified as mentally impaired,
shall be reevaluated annually as provided by this section and
more frequently as required by the department.

“Substantial” as the term is used herein means at least thirty hours of

work per week. “Disabled” as the term is used herein means disability

which extends for a period of over thirty days.

Any person determined to be eligible under this subsection may be referred
to any appropriate state agency for vocational rehabilitation services and shall be
required to accept the services as a further condition of eligibility for the receipt
of general assistance under this section. An assistance unit shall be determined
ineligible for general assistance if any adult member of the assistance unit fails to
cooperate with any appropriate state agency for vocational rehabilitation services
after being referred for services. Any person found eligible under this subsection
may also be required to seek employment, and participate in public work projects
as described in section 346-31, and in public employment projects as described in
section 346-102.”
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SECTION 2. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved April 11, 1989.)

ACT 13 S.B. NO. 1899

A Bill for an Act Relating to Conformity to the Internal Revenue Code.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Sectlon 235-2.3, Hawaii Revised Statutes, is amended to read
as follows:

§235-2.3 Conformance to the federal Internal Revenue Code; general
application. (a) For all taxable years begmmng after December 31, [1987,] 1988,
as used in this chapter “Internal Revenue Code” means subtitle A, chapter 1 of the
federal Internal Revenue Code of 1954 as amended as of December 31, [1987,]
1988, as it applies to the determination of gross income, adjusted gross income,
ordinary income and loss, and taxable income except those provisions of the Internal
Revenue Code and federal Public Law which pursuant to this chapter, this section,
and sections 235-2.4 and 235-2.5 do not apply or are otherwise limited in appli-
cation; provided that section 1202 (with respect to deductions for capital gains) of
the Internal Revenue Code of 1954 as amended as of December 31, 1986, shall be
operative for the purposes of this chapter until March 31, 1987, and shall apply to
any capital gains properly taken before April 1, 1987, except that the deduction
provided in section 1202(a) shall be fifty-five per cent of the net capital gain.

Sections 235-2, 235-2.1, and 235-2.2 shall continue to be used to determine
(1) the basis of property, if a taxpayer first determined the basis of property in a
taxable year to which such sections apply, and if such determination was made
before January 1, 1978, and (2) gross income, adjusted gross income, ordinary
income and loss, and taxable income for a taxable year to which such sections
apply where such taxable year begins before January 1, 1978.

~ (b) The following Internal Revenue Code subchapters, parts of subchapters,
sections, subsections, and parts of subsections shall not be operative for the purposes
of this chapter unless otherwise provided:

' (1) Subchapter A (sections 1 to [59)] 59A) (with respect to determination
of tax liability), except section 42 (with respect to the low-income
housing credit) and except sections 47 and 48, as amended, as of
December 31, 1984 (with respect to certain depreciable tangible per-
sonal property). For treatment, see sections 235-110.7 and 235-110.8.

(2) Section 78 (with respect to dividends received from certain foreign

corporations by domestic corporations choosing foreign tax credit).

(3) Section 86 (with respect to social security and tier 1 railroad retirement

benefits).
(4) Section 103 (with respect to interest on state and local bonds). For
treatment, see section 235-7(b).

(5) Section 120 (with respect to amounts received under qualified group
legal services plans). For treatment, see sections 235-2.4 and 235-
7(a)(9) to (11).
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Section 122 (with respect to certain reduced uniformed services re-
tirement pay). For treatment, see section 235-7(a)(3).

Section 135 (with respect to income from United States saving bonds
used to pay higher education tuition and fees). For treatment, see
section 235-7(a)(1).

(8) Subchapter B (sections 141 to 150) (with respect to tax exemption
requirements for state and local bonds).

(9) Section 151 (with respect to allowance of deductions for personal
exemptions). For treatment, see section 235-54. -

(10) Section 196 (with respect to deduction for certain unused invest-
ment credits).

(11) Subchapter B, part VIII (sections 241 to 250) (w1th respect to
special deductions for corporations), except sections 248 (with respect
to organizational expenditures) and 249 (with respect to limitation on
deduction of bond premium on repurchase). For treatment, see sectlon
235-7(c).

(12) Section 269A (with respect to personal service corporations formed
or availed of to avoid or evade income tax).

(13) Section 280C (with respect to certain expenses for which credits
are allowable).

(14) Section 280D (with respect to portion of chapter 45 taxes for
which credit or refund is allowable under section 6429).

(15) Section 291 (with respect to special rules relating to corporate
preference items).

(16) Section 367 (with respect to foreign corporations).

an Sectlon 501(c)(12), (15), (16) (with respect to exempt organiza-
tions).

(18) Section 515 (with respect to taxes of foreign countnes and pos-
sessions of the United States).

(19) Section 521 (with respect to exémption of farmers cooperatives
from tax). For treatment, see section 421-23.

(20) Subchapter G (sections 531 to 565) (with respect to corporations
used to avoid income tax on shareholders).

(21) Subchapter H (sections 581 to [596)] 597) (with respect to banking
institutions). For treatment, see chapter 241.

(22) Section 642(a), (b), and (d) (with respect to special rules for
credits and deductions).

(23) Section 668 (with respect to interest charge on accumulation dis-
tributions from foreign trusts).

(24) Subchapter L (sections 801 to [846)] ﬂ) (with respect to insur-
ance companies). For treatment, see sections [431-318 and 431-320.]
431:7-202 and 431:7-204.

(25) Section 853 (with respect to foreign tax credit allowed to share-
holders). For treatment, see section 235-55.

(2_6) Subchapter N (sections 861 to 999) (with respect to tax based on
income from sources within or without the United States), except part
IV (sections 991 to 997) (with respect to domestic international sales
corporations). For treatment, see séctions 235-4, 235-5, and 235- 7(b)
(27) Section 1055 (with respect to redeemable ground rents).

(28) Section 1057 (with respect to election to treat transfer to foreign
trust, etc., as taxable exchange).

(29) Subchapter Q (sections 1311 to 1351) (with respect to readjustment
of tax between years and spec1a1 limitations).
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[(29)] (30) Subchapter T (sections 1381 to 1388) (with respect to cooperatives
' and their patrons). For treatment, see chapter 421.”

SECTION 2. Section 235-2.4, Hawaii Revised Statutes, is amended as
follows:

1. By amending subsection (a) to read as follows:

, “(a) Section 63 (with respect to taxable income defined) of the Internal
Revenue Code shall be operative for the purposes of this chapter, except that the
standard dediiction amount in section 63(c) of the Internal Revenue Code shall
instead mean:

(1) $1,700 in the case of:

(A) A joint return as provided by section 235-93, or
(B) A surviving spouse (as defined in section 2(a) of the Internal
Revenue Code), : ,

(2) $1,500 in the case of a head of household (as defined in section 2(b)
of the Internal Revenue Code),

(3) $1,000 in the case of an individual who is not married and who is not
a surviving spouse or head of household, or

(4) $850 in the case of a married individual filing a separate return.

Section 63(c)(4) shall not be operative in this State. Section 63(c)(5) shall be
operative, except that the limitation on basic standard deduction in the case of
certain dependents shall be the greater of $500 or such individual’s earned income.
Section 63(f) shall not be operative in this State.”

2. By amending subsection (n) to read as follows:

“(n) Subchapter S (sections 1361 to 1379) (with respect to tax treatment of

S corporations and their shareholders) of chapter 1 of the Internal Revenue Code
shall be operative for the purposes of this chapter subject to the following:

(1) The term S corporation as defined in section 1361 of the Internal
Revenue Code means a corporation which does not have a resident
who is an individual who has taken up residence in the State after
attaining the age of sixty-five years and before July 1, 1976, and who
is taxed under this chapter only on the basis of income received or
derived from property owned, personal services performed, trade or
business carried on, and any and every other source in the State; unless
the individual resident shall have waived the benefit of section 3, Act
60, Session Laws of Hawaii 1976, as to income includible in the
individual’s gross income under this chapter and as to such gross
income shall have consented to the taxation thereof in the same manner
as if the individual had taken up residence in the State after June 30,
1976.

(2) An election under section 1362 of the Internal Revenue Code shall not
be effective for any taxable year of the corporation unless there is also
in effect for such taxable year an election for federal income tax pur-
poses under subchapter S of chapter 1 of the Internal Revenue Code.

(3) The tax imposed by section 1374 of the Internal Revenue Code is
hereby imposed by this chapter at an amount equal to 6.4 per cent of
the net recognized built-in gain.

(4) The tax imposed by section 1375(a) of the Internal Revenue Code is
hereby imposed by this chapter at an amount equal to 6.4 per cent of
the amount of the excess net passive income for the taxable year.”

SECTION 3. Section 235-2.5, Hawaii Revised Statutes, is amended by
amending subsections (a) and (b) to read as follows:
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“(a) Reference in provisions of subtitle A, chapter I, of the Internal Revenue
Code which are operative in this State to provisions in the Internal Revenue Code
which are not operative in this State shall be considered inoperative for the purposes
of determining gross income, adjusted gross income, ordinary income and loss,
and taxable income; provided that references to time limits and other administiative
provisions in subtitle F (sections 6001 to [7852)] 7873) of the Internal Revenue
Code contained in operative sections of subtitle A, chapter 1, of the Internal Revenue
Code shall be deemed references to applicable provisions of this chapter or chapter
231 or 232, and in the absence of applicable provisions in this chapter or chapter
231 or 232, then to rules adopted by the director of taxation under subsection (b).
If inoperative provisions of subtitle A, chapter 1, of the Internal Revenue Code
have been codified in this chapter such references shall be deemed refererices to
the codified provisions in this chapter. Transitory and savings provisions in federal
Public Laws amending sections of the Internal Revenue Code operative in this
chapter shall be operative for the purposes of this chapter. Provisions in this chapter
or chapter 231 or 232 in conflict with the Internal Revenue Code or transitory or
savings provisions in federal Public Law shall control. ,

Retroactive provisions in federal Public Laws amending sections of the
federal Internal Revenue Code operative in this chapter affecting taxable years
beginning or ending before the December 31 date in section 235-2.3 shall be
operative for the purposes of this chapter; provided that the effective dates in Public
Law 96-471 placing it in effect for the taxable year 1980 shall be operative for the
purposes of this chapter. ,

(b) The director of taxation may adopt by rule under chapter 91 the rules
and regulations promulgated by the United States Secretary of Treasury or a delegate
of the Secretary relating to the provisions of subtitle A, chapter I or 6, of the
Internal Revenue Code operative in this chapter and any administrative provisions
of the Internal Revenue Code (subtitle F, sections 6001 to [7872)] 7873) not in
conflict with or similar to provisions contained in this chapter or chapter 231 or
232 either by reference or by setting them forth in full.”

SECTION 4. Section 235-7.5, Hawaii Révised Statutes, is amended to read
as follows:

“[11§235-7.5[1] Certain unearned income of minor children taxed as if
parent’s income. (a) In the case of any child to whom this section applies, the tax
imposed by this chapter shall be equal to the greater of:

(1) The tax imposed by section 235-51 without regard to this section, or

(2) The sum of:

(A) The tax which would be imposed by section 235-51 if the taxable
income of such child for the taxable year were reduced by the
net unearned income of such child, plus

(B) Such child’s share of allocable parental tax.

(b) This section shall apply to any child for any taxable year if:

(1) Such child has not attained age fourteen before the close of the taxable

year, and

(2) _Either parent of such child is alive at the close of the taxable year.

(c) For the purpose of this section:

(1) The term “allocable parental tax” means the excess of:

(A) The tax which would be imposed by section 235-51 on the par-
ent’s taxable income if such income included the net unearned
income of all children of the parent to whom this section applies,
over,
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(B) The tax imposed by section 235-51 on the parent without regard
to this section.

For purposes of subparagraph (A), net unearned income of all children

of the parent shall not be taken into account in computing any exclusion,

deduction, or credit of the parent.

(2) A child’s share of any allocable parental tax of a parent shall be equal
to an amount which bears the same ratio to the total allocable parental
tax as the child’s net unearned income bears to the aggregate net
unearned income of all children of such parent to whom this section
applies.

(3) If tax is imposed under section 644(a)(1) (with respect to special rule
for gain on property transferred to trust at less than fair market value
of the Internal Revenue Code with respect to the sale or exchange of
any property of which the parent was the transferor, for purposes of
applying paragraph (1) to the taxable year of the parent in which such
sale or exchange occurs:

(A) Taxable income of the parent shall be increased by the amount
treated as included in gross income under section 644(a)(2)(A)(i)
of the Internal Revenue Code, and

(B) The amount described in paragraph (1)(B) shall be increased by
the amount of the excess referred to in section 644(a)(2)(A) of
the Internal Revenue Code.

Section 644 (with respect to special rule for gain on property transferred

to trust at less than fair market value) of the Internal Revenue Code

shall be operative for this section as provided in section 235-2.4.

(4) Except as provided in rules, if the parent does not have the same
taxable year as the child, the allocable parental tax shall be determined
on _the basis of the taxable year of the parent ending in the child’s
taxable year.

(d) For purposes of this section:

(1) The term “net unearned income” means the excess of:

(A) The portion of the adjusted gross income for the taxable year
which is not attributable to earned income as defined in the
Internal Revenue Code, over,

(B) The sum of:

(i) The amount in effect for the taxable year under section
63(c)(5)(A) (relating to the limitation on standard deduction
in the case of certain dependents) of the Internal Revenue
Code as operative under section 235-2.4(a), plus

(ii) The greater of the amount described in clause (i) or, if the
child itemizes the child’s deductions for the taxable year,
the amount of the itemized deductions allowed by this
chapter for the taxable year which are directly connected
with the production of the portion of adjusted gross income
referred to in subparagraph (A).

(2) The amount of the net unearned income for any taxable year shall not
exceed the individual’s taxable income for such taxable year.

(e) For purposes of this section, the parent whose taxable income shall be

taken into account shall be:

(1) In the case of parents who are not married (within the meaning of
section 235-93), the custodial parent (within the meaning of section
152(e) (with respect to the support test in case of child of divorced
parents. etc.) of the Internal Revenue Code) of the child, and
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In the case of married individuals filing separately, the individual with
the greater taxable income.

(f) The parent of any child to whom this section applies for any taxable year
shall provide the social security number of such parent to such child and such child
shall include such parent’s social security number on the child’s return of tax
imposed by this section for such taxable year.

(g) Election to claim certain unearned income of child on parent’s return.

I5h)

(€)]

If:
(A) Any child to whom this section applies has gross income for the

taxable year only from interest and dividends (including Alaska
Permanent Fund dividends),

(B) Such gross income is more than $500 and less than $5,000.,

(C) No estimated tax payments for such year are made in the name
and social security number of such child, and no amount has
been deducted and withheld under section 3406 (with respect to
backup withholding) of the Internal Revenue Code, and

(D) The parent of such child (as determined under subsection (e)
elects the application of paragraph (2),

such child shail be treated as having no gross income for such year

and shall not be required to file a return under this chapter.

In the case of a parent making the election under this subsection:

(A) The gross income of each child to whom such election applies
(to the extent the gross income of such child exceeds $1.,000)
shall be included in such parent’s gross income for the taxable
year,

(B) The tax imposed by this section for such year with respect to

such parent shall be the amount equal to the sum of:

(1) The amount determined under section 235-51 after the ap-
plication of subparagraph (A) plus

(ii) For each such child, the lesser of $75 or fifteen per cent
of the excess of the gross income of such child over $500.

The director shall prescribe such rules as may be necessary or appro-

priate to carry out the purposes of this subsection.”

SECTION 5. Section 235-55.6, Hawaii Revised Statutes, is amended as
follows:

1. By amending subsections (b) and (c) to read as follows:
“(b) Definitions of qualifying individual and employment-related expenses.
For purposes of this section:

(1

2

Qualifying individual. The term “qualifying individual” means:

(A) A dependent of the taxpayer who is under the age of [fifteen]
thirteen and with respect to whom the taxpayer is entitled to a
deduction under section 235-54(a),

(B) A dependent of the taxpayer who is physically or mentally in-
capable of caring for oneself, or

(C) The spouse of the taxpayer, if the spouse is physically or mentally
incapable of caring for oneself.

Employment-related expenses.

(A) In general. The term “employment-related expenses” means
amounts paid for the following expenses, but only if such ex-
penses are incurred to enable the taxpayer to be gainfully em-
ployed for any period for which there are one or more qualifying
individuals with respect to the taxpayer:
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(i) Expenses for household services, and

(ii) Expenses for the care of a qualifying individual.
Such term shall not include any amount paid for services outside
the taxpayer’s household at a camp where the qualifying indi-
vidual stays overnight.

(B) Exception. Employment-related expenses described in subpara-
graph (A) which are incurred for services outside the taxpayer’s
household shall be taken into account only if incurred for the
care of:

(i) A qualifying individual described in paragraph (1)(A), or

(ii) A qualifying individual (not described in paragraph (1)(A))
who regularly spends at least eight hours each day in the
taxpayer’s household.

(C) Dependent care centers. Employment-related expenses described
in subparagraph (A) which are incurred for services provided
outside the taxpayer’s household by a dependent care center (as
defined in subparagraph (D)) shall be taken into account only if:

(i) Such center complies with all applicable laws, rules, and
regulations of this State, and
(ii) The requirements of subparagraph (B) are met.

(D) Dependent care center defined. For purposes of this paragraph,
the term “dependent care center” means any facility which:

(i) Provides care for more than six individuals (other than
individuals who reside at the facility), and

(ii) Receives a fee, payment, or grant for providing services
for any of the individuals (regardless of whether such fa-
cility is operated for profit).

(c) Dollar limit on amount creditable. The amount of the employment-related
expenses incurred during any taxable year which may be taken into account under
subsection (a) shall not exceed:

)
)

$2,400 if there is one qualifying individual with respect to the taxpayer
for such taxable year, or

$4,800 if there are two or more qualifying individuals with respect to
the taxpayer for such taxable year.

The amount determined under paragraph (1) or (2) (whichever is applicable) shall

be reduced by the aggregate amount excludable from gross income under section

129 (with respect to dependent care assistance programs) of the Internal Revenue

Code for the taxable year.”

2. By amending subsection (e) to read as follows:
“(e) Special rules. For purposes of this section:

(N

2

3)

Maintaining household. An individual shall be treated as maintaining
a household for any period only if over half the cost of maintaining
the household for such period is furnished by such individual (or, if
such individual is married during such period, is furnished by such
individual and the individual’s spouse).

Married couples must file joint return. If the taxpayer is married at the
close of the taxable year, the credit shall be allowed under subsection
(a) only if the taxpayer and the taxpayer’s spouse file a joint return
for the taxable year.

Marital status. An individual legally separated from the individual’s
spouse under a decree of divorce or of separate maintenance shall not
be considered as married.
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Certain married individuals living apart. If:
(A) An individual who is married and who files a separate return:
(i) Maintains as the individual’s home a household which con-
stitutes for more than one-half of the taxable year the prin-
cipal place of abode of a qualifying individual, and
(ii) Furnishes over half of the cost of maintaining such house-
hold during the taxable year, and

(B) During the last six months of such taxable year such individual’s
spouse is not a member of such household,

such individual shall not be considered as married.

Special dependency test in case of divorced parents, etc. If:

(A) Paragraph (2) or (4) of section 152(e) of the Internal Revenue
Code of 1954, as amended, applies to any child with respect to.
any calendar year; and

(B) Such child is under age [fifteen] thirteen or is physically or
mentally incompetent of caring for the child’s self;

in the case of any taxable year beginning in such calendar year, such

child shall be treated as a qualifying individual described in subsection

(b)(1)(A) or (B) (whichever is appropriate) with respect to the custodial

parent (within the meaning of section 152(e)(1) of the Internal Revenue

Code of 1954, as amended), and shall not be treated as a qualifying

individual with respect to the noncustodial parent.

Payments to related individuals. No credit shall be allowed under

subsection (a) for any amount paid by the taxpayer to an individual:

(A) With respect to whom, for the taxable year, a deduction under
section 151(c) of the Internal Revenue Code of 1954, as amended
(relating to deduction for personal exemptions for dependents)
is allowable either to the taxpayer or the taxpayer’s spouse, or

(B) Who is a child of the taxpayer (within the meaning of section
151(c)(3) of the Internal Revenue Code of 1954, as amended)
who has not attained the age of nineteen at the close of the taxable
year.

For purposes of this paragraph, the term “taxable year” means the

taxable year of the taxpayer in which the service is performed.

Student. The term “student” means an individual who during each of

five calendar months during the taxable year is a full-time student at

an educational organization.

Educational organization. The term “educational organization” means

a school operated by the department of education or licensed under

chapter 298, or a university, college, or community college.

Identifying information required with respect to service provider. No

credit shall be allowed under subsection (a) for any amount paid to

any person unless:

(A) The name, address, taxpayer identification number, and general

excise tax license number of such person are included on the
return claiming the credit, or

(B) If such person is an organization described in section 501(c)(3)
of the Internal Revenue Code and exempt from tax under section
501(a) of the Internal Revenue Code, the name and address of
such person are included on the return claiming the credit.

In the case of a failure to provide the information required under the

preceding sentence, the preceding sentence shall not apply if it is shown

that the taxpayer exercised due diligence in attempting to provide the
information so required.”
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SECTION 6. Section 235-110.8, Hawaii Revised Statutes, is amended by
amending subsection (f) to read as follows:

“(f) The state housing credit ceiling under section 42(h) shall be zero for
[any] the calendar year [after 1989,] immediately following the expiration of the
federal low income housing tax credit program and for any calendar year thereafter,
except for the carryover of [the 1989 limit] any credit ceiling amount for certain
projects in progress which, at the time of the federal expiration, meet the require-
ments of section 42[(n)].”

SECTION 7. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 8. This Act, upon its approval, shall apply to taxable years
beginning after December 31, 1988.

(Approved April 11, 1989.)

ACT 14 S.B. NO. 1900

A Bill for an Act Relating to the Administration of Taxes.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Chapter 231, Hawaii Revised Statutes, is amended as follows:

1. By adding a new grouping to be appropriately designated and to read as
follows:

“LIENS, FORECLOSURE

§231- Tax liens; co-owners’ rights. (a) If a cotenancy exists and within
the period of a tax lien, all of the taxes, interest, penalties, and other additions to
the tax, due and delinquent at the time of payment, are paid by a cotenant, the
cotenant shall have a lien in an amount equal to the amount paid by the cotenant
on the interest of any noncontributing cotenant upon recording in the bureau of
conveyances, within ninety days after the cotenant’s payment, a sworn notice setting
forth the amount claimed, a brief description of the land affected by tax key or
otherwise, sufficient to identify the land, the taxes paid and the name of the cotenant
upon whose interest the lien is asserted. When a notice of the tax lien is recorded
by a cotenant, the registrar shall cause the tax lien to be indexed in the general
indexes of the bureau of conveyances. If the land affected is registered in the land
court the notice shall also contain a reference to the number of the certificate of
title of the land and shall be filed and registered in the office of the assistant registrar
of the land court, and the registrar, in the registrar’s capacity as assistant registrar
of the land court, shall make a notation of the filing thereof on each land court
certificate of title so specified.

The cotenant’s lien shall have the same priority as the lien or liens of the
State for the taxes paid by the cotenant, and may be enforced by an action in the
nature of a suit in equity. The lien shall continue for three years after recording or
registering, or until termination of the proceedings for enforcement thereof if such
proceedings are begun and notice of the pendency thereof is recorded or filed and
registered as provided by law, within the period.

(b) The director or the director’s subordinate, in case of a state tax lien, and
the creditor cotenant, in case of a cotenant’s lien, at the expense of the debtor,

29



ACT 14

upon payment of the amount of the lien, shall execute and deliver to the debtor a
sworn satisfaction thereof, including a reference to the name of the person assessed
or cotenant affected as shown in the original notice, the date of filing of the original
notice, a description of the land involved, and the number of the certificate of title
of the land if registered in the land court. Wher recorded in the bureau of con-
veyances or filed and registered in the office of the assistant registrar of the land
court, in the case of a cotenant’s lien, which contains the reference to the book
and page of the original lien, the sworn satisfaction shall be entered in the general
indexes of the bureau of conveyances, and if a notation of the original notice was
made on any land court certificate of title the filing of the satisfaction shall aiso be
noted on the certificate. ,

This section as to cotenancy shall apply, as well, in any case of ownership
by more than one assessable person.

§231- Tax liens; foreclosure; property. (a) Upon enforcement or fore-
closure by the State, in any manner whatsoever, of any state tax lien on real property,
all state taxes of whatsoever nature and howsoever accruing and due at the time of
the foreclosure sale from the taxpayer against whose property the tax lien is so
enforced or foreclosed shall be satisfied as far as possible out of the proceeds of
the sale remaining after payment of (1) the costs and expenses of the enforcement
and foreclosure including a title search, if any, (2) the amount of subsisting state
tax liens on real property, and (3) the amount of any recorded liens against the
property, in the order of their priority.

(b) The liens may be enforced by action of the state tax collector in the
circuit court of the judicial circuit in which the property is situated. Jurisdiction is
conferred upon the circuit courts to hear and determine all proceedings brought or
instituted to enforce and foreclose such state tax liens, and the proceedings had
before the circuit courts shall be conducted in the same manner and form as ordinary
foreclosure proceedings. _

(c) If the owners or claimants of the property against which a state tax lien
is sought to be foreclosed are at the time without the State or cannot be served
within the State, or if the owners are unknown, and the fact shall be made to appear
by affidavit to the satisfaction of the court, and it shall in like manner appear prima
facie that a cause.of action exists against such owners or claimants or-against the
property described in the complaint or that such owners or claimants are necessary
or proper parties to the action, the court may grant an order that the service may
be made in the manner provided by sections 634-23 to 634-27. In any such. case
it shall not be necessary to obtain judgment and have execution issued and returned
unsatisfied, before proceeding to foreclose the lien for taxes in the manner provided.

. §231- Tax liens; foreclosure without suit, notice. All real property on
which a lien for state taxes exists may be sold by way of foreclosure without suit
by the state tax collector, and in case any lien, or any part thereof, has existed
thereon for three years, shall be sold by the state tax collector at public auction to
the highest bidder, for cash, to satisfy the lien, together with all interest, penalties,
costs, and expenses due or incurred on account of the tax, lien, and sale, the surplus,
if any, to be rendered to the person thereto entitled. The sale shall be held at any
public place proper for sales on execution, after notice published at least once a
week for at least four successive weeks immediately prior thereto in any newspaper
with a general circulation of at least sixty thousand published in the State and any
newspaper of general circulation published and distributed in ‘the taxation district
wherein the property to be sold is situated, if there is a newspaper published in the
taxation district.

If the address of the owner is known or can be ascertained by due diligence,
including an abstract of title or title search, the state tax collector shall send to each
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owner notice of the proposed sale by registered mail, with request for return receipt.
If the address of the owner is unknown, the state tax collector shall send a notice
to the owner at the owner’s last known address as shown on the records of -the
department of taxation. The notice shall be dep031ted in the mail at least forty-five
days prior to the date set for the sale. The notice shall also be posted for a like
period in at least three conspicuous public places within such taxation district, and
if the land is improved one of the three postings shall be on the land.

§231- Tax liens; registered land. If the land has been registered in the
land court, the state tax collector shall also send by registered mail a notice of the
proposed sale to any person holding a mortgage or other lien registered in the office
of the assistant registrar of the land court. The notice shall be sent to any such
person at the person’s last address as shown by the records in the office of the
registrar, and shall be deposited in the mail at least forty-five days prior to the date
set for the sale.

§231- Tax liens; notice, form of. The notice of sale shall contain the
names of the persons assessed, the names of the present owners (so far as shown
by the records of the tax office and the records, if any, in the office of the assistant
registrar of the land court), the character and amount of the tax, and the tax year
or years, with interest, penalties, costs, expenses, and charges accrued or to accrue
to the date appointed for the sale, a brief description of the property to be sold,
and the time and place of sale, and shall warn the persons assessed; and all persons
having or claiming to have any mortgage or other lien thereon or any legal or
equitable right, title, or other interest in the property, that unless the tax, with all
interest, penalties, costs, expenses, and charges accrued to the date of payment; is
paid before the time of sale appointed, the property advertised for sale will be sold
as advertised. The state tax collector may include in one advertisement of notice
of sale notice of foreclosuré upon more than one parcel of real property, whether
or not owned by the samie person and whether or not the liens are for the same tax
year or years.

§231- Tax liens; postponement of sale, etc, If at the time appointed for
the sale the state tax collector deems it expedient and for the interest of all persons
concerned therein to postpone the sale of any property or properties for want of
purchasers, or for other sufficient cause, the state tax collector may postpone the
sale from time to time, until the sale is cornpleted giving notice of every adjourn-
ment by a public declaration thereof at the time and place last appointed for the
sale; provided that the sale of any property may be abandoned at the time first
appointed or any adjourned date, if no proper bid is received sufficient to satisfy
the lien, together with all interest, penalties, costs, expenses, and charges.

§231- Tax liens; tax deed; redemption. The state tax collector or the
state tax collector’s assistant, on payment of the purchase price, shall make, execute,
and deliver all proper conveyances necessary in the premises and the delivery of
the conveyances shall vest in the purchaser the title to the property sold; provided
that the deed to the premises shall be recorded within sixty days after the sale;
provided further that the taxpayer may redeem the property sold by payment to the
purchaser at the sale, within one year from the date thereof, or if the deed shall
not have been recorded within sixty days after the sale, then within one year from
the date of recording of the deed, of the amount paid by the purchaser, together
with all costs and expenses which the purchaser was required to pay, including the
fee for recording the deed, and in addition thereto, interest on such amount at the
rate of twelve per cent a year, but in a case of redemption more than one year after
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the date of sale by reason of extension of the redemption period on account of late
recording of the tax deed, interest shall not be added for the extended redemption
period.

§231- Tax liens; costs. The director of taxation by rule may prescribe a
schedule of costs, expenses, and charges and the manner in which they shall be
appottioned between the various properties offered for sale and the time at which
each cost, expense, or charge is deemed to accrue. The costs, expenses, and charges
shall be added to and become a part of the tax lien on the property for the last year
involved in the sale or proposed sale, the tax for which is delinquent. The costs,
expenses, and charges may include provision for the making of and the securing
of certificates of searches of any records to furnish information to be used in or in
connection with the notice of sale or tax deed, or in any case where the director
deems it advisable; provided that the state tax collector shall not be required to
make such searches or to cause them to be made except as provided by section
231- with respect to mortgages or other liens registered in the office of the assistant
registrar of the land court.

§231- Tax deed as evidence. The tax deed referred to in section 231-

is prima facie evidence that:

(1) The property described by the deed on the date of the sale was subject
to a lien or liens for state taxes, penalties, and interest in the amount
stated in the deed, for the tax years therein stated, and that the state
taxes, penalties, and interest were due and unpaid on the date of sale;

(2) Costs, expenses, and charges due or incurred on account of the state
taxes, liens, and sale had accrued at the date of the sale in the amount
stated in the deed;

(3) The person who executed the deed was the proper officer;

(4) At a proper time and place the property was sold at public auction as
prescribed by law, and by the proper officer;

(5) The sale was made upon full compliance with sections 231- to 231-

and all laws relating thereto, and after giving notice as required by
law; and

(6) The grantee named in the deed was the person entitled to receive the
conveyance.

§231- Disposition of surplus moneys. (a) The officer charged with the

duty of distributing the surplus arising from a tax sale under sections 231- to 231-

shall pay from the surplus all state taxes, including interest and penalties, of
whatsoever nature and howsoever accruing, as provided in section 231- , and the
officer may pay from the surplus the cost of a search of any records where such
search is deemed advisable by the officer to ascertain the person or persons entitled -
to the surplus; provided that nothing in this section shall be construed to require
the state tax collector to make or cause any such search to be made. If the officer
is in doubt as to the person or persons entitled to the balance of the fund the officer
may refuse to distribute the surplus and any claimant may sue the officer or the
officer’s successor in office in the circuit court in the circuit within which the
property sold was situated. The officer may require the claimants to interplead, in
which event the officer shall state the names of all claimants known to the officer,
and shall cause them to be made parties to the action. If in the officer’s opinion
there may be other claimants who are unknown, the officer may apply for an order
or orders joining all persons unknown having or claiming to have any legal or
equitable right, title, or interest in the moneys or any part thereof or any lien or
other claim with respect thereto.
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(b) Any orders of the court or summons in the matter may be served as
provided by law or the rules of court, and all persons having any interest in the
moneys who are known, including the guardians of such of them as are under legal
age or under any other legal disability (and if any one or more of them is under
legal age or under other legal disability and without a guardian the court shall
appoint a guardian ad litem to represent them therein) shall have notice of the action
by personal service upon them. All persons having any interest in the moneys whose
names are unknown or who if known do not reside within the State, or for any
reason cannot be served with process within the State shall have notice of the action
as provided by sections 634-23 to 634-27, except that any publication of summons
shall be in at least one newspaper published in the State and having a general
circulation in the circuit within which the property sold was situated, and the form
of notice to be published shall provide a brief description of the property which
was sold.

(c) All expenses incurred by the officer shall be met out of the surplus
moneys realized from the sale.”

2. By adding a new section to be appropriately designated and to read as
follows:

“§231- Assessment of additional taxes of corporations or partnerships.
Additional taxes of a corporation or partnership shall be assessed to it under its
corporate or firm name.”

3. By adding a new section to be appropriately designated and to read as
follows:

“§231- Fiduciaries, liability. Every personal representative, trustee,
guardian, or other fiduciary shall be answerable as such for the performance of all
acts, matters, or things as are required to be done in respect to the assessment of
the taxes for which the fiduciary is responsible in a fiduciary capacity. The fiduciary
shall be liable for the payment of those taxes up to the amount of the available
property held by the fiduciary, but shall not be personally liable. The fiduciary may
retain so much property as may be necessary to pay the taxes due. The fiduciary
may recover the amount of taxes paid from the beneficiary to whom the property
shall have been distributed.”

4. By adding a new section to be appropriately designated and to read as
follows:

“§231- Returns of corporations or partnerships. The returns, state-
ments, or answers required by chapter 234, 235, 236D, 237, 237D, 238 to 243,
244D, 245, or 247, in the case of a corporation, shall be made by any officer of
the corporation, or in the case of a partnership, by any one of the partners.”

5. By adding a new section to be appropriately designated and to read as
follows:

“§231- Returns by fiduciaries. The returns, statements, or answers re-
quired by chapter 234, 235, 236D, 237, 237D, 238 to 243, 244D, 245, or 247
shall be made by the personal representative, trustee, guardian, or other fiduciary
in such capacity in any taxation district in which returns are required.”

6. By adding a new section to be appropriately designated and to read as
follows:

“§231- Informalities not to invalidate assessments, mistakes in names
or notices, etc. No assessment or act relating to the assessment or collection of
taxes shall be illegal nor shall such assessment, levy, or collection be invalid on
account of mere informality or mistakes in names, notices, etc.”
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7. By adding a new section to be appropriately designated and to read as
follows:

“§231- Tax bills. Each state tax collector shall mail, postage prepaid, or
deliver to all known persons assessed taxes in the state tax collector’s district, tax
bills demanding payment of taxes due from each of them, but no person shall be
excused from the payment of any tax or delinquent penalties thereon by reason of
failure on the person’s part to receive such bill. The bill, if mailed, shall be addressed
to the person concerned at the person’s last known address or place of residence.”

SECTION 2. Section 111-8.5, Hawaii Revised Statutes, is amended by
amending subsection (b) to read as follows:

“(b) If the owner of real property from which persons are forced to move
because of code enforcement is the person responsible for the code violation, and
the owner fails to pay the state agency within sixty days after written demand, the
state agency may claim a lien against the real property from which persons are
displaced. This lien shall be in addition to any other remedy the state agency may
have. Such lien may be foreclosed in the same manner as liens for [real property]
state taxes and in accordance with sections [246-55 to 246-61.] 231~ to 231- .”

SECTION 3. Section 174-19, Hawaii Revised Statutes, is amended to read
as follows:

“§174-19 Administration of project; acreage assessments; liens. All projects
established pursuant to this chapter shall be administered by the board of land and
natural resources. In making the final determination to establish a project, the board
shall determine the proportion of acreage assessments to be borne by the land within
the project. The board shall determine and certify to the director of taxation on or
before March 31 of each year (1) the amount of acreage assessments necessary in
that calendar year for acquisition, construction, and maintenance of facilities for
each project, and (2) the acreage of each land occupier within the project.

Upon the certification the director of taxation or the director’s properly
authorized deputies or other assistants, shall determine the acreage assessment to
be levied against the property of each land occupier by determining the amount of
acreage assessments to be borne by the land within the project according .to the
proportion previously certified to the director by the board. The acreage assessments
shall be [in addition to any real property taxes, and shall be] collected by the director
of taxation in the same manner as [the taxes.] state taxes. Except in the case of
public lands and lands designated as “available lands” under the Hawaiian Homes
Commission Act, 1920, acreage assessments shall be a paramount lien against the
entire tract, including improvements, of the land occupier of which the assessed
land, or both, of the land occupier included within the projects forms a part. The
lien may be foreclosed in the same manner as liens for [real property] state taxes
and in accordance with sections [246-55 to 246-61.]1 231- _to 231- . In case of
the foreclosure of any homestead land pursuant to such sections the foreclosure sale
shall be subject to chapter 171. In the case of public lands and lands designated as
“available lands” under the Hawaiian Homes Commission Act, 1920, acreage as-
sessments shall not constitute a lien on the property involved and notice of any
delinquent acreage assessment shall be served upon the board of land and natural
resources or the Hawaiian homes commission, as the case may be, for payment.

Acreage assessments shall be deemed revenues within the meaning of part
III of chapter 39 and shall be used for the payment of the principal and interest of
any revenue bonds issued hereunder.
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Water tolls fixed by the board for each project under this chapter shall be
collected by the board under such reasonable rules and procedures as it may establish
and may modify from time to time.

All water tolls, acreage assessments, and receipts from properties sold by
way of foreclosure for failure to pay acreage assessments shall be realizations of
the board.” : .

SECTION 4. Chapter 231, Hawaii Revised Statutes, is amended as follows:

1. Section 231-1 is amended by amending the definition of “property” or
“real property” to read as follows:

““Property” or “real property” has the meaning defined [by section 246-1,]
herein, and, to the extent required by provisions making applicable to other chapters,
this chapter, or chapters 232, 233, 235 to 239, 241 to [246,] 245, 236D, 237D,
and 244D, also means and includes other subjects or measures of tax. “Real prop-

erty” includes all land and appurtenances thereof and the buildings, structures,
fences, and improvements erected on or affixed to the land, and any fixture which

is erected on or affixed to such land. buildings, structures, fences, and improve-
ments, including all machinery and other mechanical or other allied equipment and
the foundations thereof, whose use thereof is necessary to the utility of such land,
buildings, structures, fences, and improvements, or whose removal therefrom can-
not be accomplished without substantial damage to such land, buildings, structures,
fences, and improvements, excluding, however, any growing crops.”

2. Section 231-3 is amended to read as follows:

§231-3 Department, general duties and powers. The department of tax-
ation shall have the following duties and powers, in addition to any others prescribed
or granted by this chapter:

(1) Assessment: To [assess, pursuant to law, all real property for taxation
and to] make any [other] assessment by law required to be made by
the department;

(2) Collections: To be responsible for the collection of all taxes imposed
by chapters 231 to 249, 236D, 244D, and 237D, except those which
by law are to be collected by county treasurers, and for such other
duties as are provided by law;

(3) Construction of revenue laws: To construe the tax and revenue laws,
the administration of which is within the scope of the department’s
duties, whenever requested by any officer acting under such laws, or
by an interested person;

(4) Enforcement of penalties: To see that penalties are enforced when
prescribed by any tax or revenue law of the State (the administration
of which is within the the scope of the department’s duties) for diso-
bedience or evading of its provisions, and to see that complaint is made
against persons violating any such law; in the execution of these powers
and duties the department may call upon the attorney general or any
of the attorney general’s deputies, including the county attorneys or
public prosecutors, whose duties it shall be to assist in the institution
and conduct of all proceedings or prosecutions for penalties and for-
feitures, liabilities, and punishments for violation of the laws [in respect
to the assessment and taxation of property;] administered by the de-
partment;

(5) Forms: To prescribe forms to be used in or in connection with such
assessment, including forms to be used in the making of returns by
taxpayers or in any other proceedings connected with the assessment,
and to change the same from time to time as deemed necessary;
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Inspection, examination of records: To inspect and examine the records
of all public officers without charge, and to examine the books and
papers of account of any person for the purpose of enabling the de-
partment to obtain all information that could in any manner aid the
department in discharging its duties under any tax law;
Recommendations for legislation: To recommend to the governor such
amendments, changes, or modifications of the laws as may seem proper
or necessary to remedy injustice or irregularity in taxation or to facilitate
the assessment of [property for taxation or any other assessment of or
for] taxes;

Report to governor: To report to the governor annually, and at such
other times and in such manner as the governor may require, concerning
the acts and doings and the administration of the department, and such
other matters of information concerning taxation as may be deemed
of general interest;

Rules and regulations: To make such rules and regulations as the
department may deem proper effectually to carry out the purposes for
which the department is constituted and to regulate matters of procedure
by or before the department;

Compromises: With the approval of the governor, to compromise any
claim arising under any tax law the administration of which is within
the scope of the department’s duties; and in any such case there shall
be placed on file in the department’s office a statement of (A) the
amount of tax assessed, or proposed to be assessed, (B) the amount
of penalties and interest imposed or which could have been imposed
by law with respect to the preceding item, as computed by the de-
partment, (C) the total amount of liability as determined by the terms
of the compromise, and the actual payments made thereon with the
dates thereof, and (D) the reasons for the compromise;

Retroactivity of rulings: To prescribe the extent, if any, to which any
ruling, regulation, or construction of the tax laws, of general appli-
cation, shall be applied without retroactive effect;

Remission of delinquency penalties and interest: Except in cases of
fraud or wilful violation of the laws or wilful refusal to make a return
setting forth the information required by law (but inclusion in a return
of a claim of nonliability for the tax shall not be deemed a refusal to
make a return), the department may remit any amount of penalties or
interest added, under any law administered by the department, to any
tax that is delinquent for not more than ninety days, in a case of
excusable failure to file a return or pay a tax within the time required
by law, or in a case of uncollectibility of the whole amount due; and
in any such case there shall be placed on file in the department’s office
a statement showing the name of the person receiving such remission,
the principal amount of the tax, and the year or period involved;
Closing agreements: To enter into an agreement in writing with any
taxpayer or other person relating to the liability of such taxpayer or
other person, under any law the administration of which is within the
scope of the department’s duties, in respect of any taxable period, or
in respect of one or more separate items affecting the liability for any
taxable period; such agreement, signed by or on behalf of the taxpayer
or other person concerned, and by or on behalf of the department, shall
be final and conclusive, and except upon a showing of fraud or mal-
feasance, or misrepresentation of a material fact, (A) the matters agreed
upon shall not be reopened, and the agreement shall not be modified,
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by any officer or employee of the State, and (B) in any suit, action,
or proceeding, such agreement, or any determination, assessment, col-
lection, payment, refund, or credit made in accordance therewith, shall
not be annulled, maodified, set aside, or disregarded,

Other powers and duties: In addition to the powers and duties contained
in this chapter, the powers and duties contained in [chapter 246] chap-
ters 235, 237 to 239, 243 to 245, 236D, 244D, and 237D, for levying,
assessing, collecting, receiving, and enforcing payments of the tax
imposed thereunder, and otherwise relating thereto, shall be severally
and respectively conferred, granted, practiced, and exercised for lev-
ying, assessing, collecting, [and] receiving, and enforcing payment of
the taxes imposed under the authority of those chapters [235, 237 to
239, 243 to 245, 236D, 244D, and 237D,] as far as the provisions [of
chapter 246 are not superseded by and] are consistent with the express
provisions of those chapters, as fully and effectually to all intents and
purposes as if the same powers and authorities wete repeated in those
chapters, with reference to those taxes, and all of the provisions [and
regulations prescribed under chapter 246, except as-aforesaid,] shall
be applied, construed, deemed, and taken to refer to the taxes imposed
under the authority of those chapters, in like manner.”

3. Section 231-4 is amended to read as follows:

“§231-4 Assessing officers eligible to appointment as collecting officers
and vice versa. Appointees to offices or positions in the department of taxation
for the assessing of [property] taxes shall be eligible [to] for appointment to offices
or positions in the department for the collection of taxes, and vice versa.”

4. Section 231-23 is amended to read as follows:

“§231-23 Adjustments and refunds. [(a) This subsection shall apply to
taxes assessed and collected under chapter 246.

(D

@

3)

“

In the event of adjustments on account of duplicate assessments and
clerical errors, such as transposition in figures, typographical errors,
and errors in calculations, the adjustments may be entered upon the
records although the full amount appearing on the records prior to such
adjustment has been paid.

There may be refunded in the manner provided in subsection (d) of
this section any amount collected in excess of the amount appearing
on the records as adjusted, or any amount constituting a duplication
of payment in whole or in part.

Whenever any real property is deemed by the director of taxation to
be exempt from taxation under section 246-39, if there shall havé been
paid prior to the effective date of the exemption any real property taxes
applicable to the period following the effective date of the exemption,
there shall be refunded to the nonprofit or limited distribution mort-
gagor owning the property in the manner provided in section 231-23(d)
all amounts representing the real property taxes which have been paid
on account of the property and attributable to the period following the
effective date of the exemption. ,

No such adjustment shall be entered on the records nor refund made
except within two years after the end of the tax year in which the
amount to be refunded was due and payable, unless a written appli-
cation for the adjustment or refund has been filed within such period.

(b)] (a) This subsection shall apply to all taxes except those collected under
[chapters 246 and] chapter 247 and those collected under a chapter containing a
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provision for credit and refund of the amount of tax paid in excess of the tax
imposed by such chapter. As to all tax payments for which a refund or credit is
not authorized by this subsection (including without prejudice to the generality of
the cases of unconstitutionality hereinafter mentioned in (1)(C)) the remedies pro-
vided by appeal or under section 40-35 are exclusive.

247.
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If the amount already paid exceeds that which should have been paid

under the chapter imposing a particular tax, or if the amount already

paid results in duplication of payment in whole or in part, the excess
so paid shall be refunded in the manner provided in subsection [(d) of
this section,] (c) subject however to the following limitations:

(A) No refund shall be made unless an application for the refund
shall have been made within five years after the amount to be
refunded was paid;

(B): No recourse may be had except under section 40-35 or by appeal
for refunds of taxes paid pursuant to an assessment by the director
of taxation, provided that if the assessment by the director shall
contain clerical errors, transposition of figures, typographical
errors, and errors in calculation or if there shall be an illegal or
erroneous assessment, the usual refund procedures shall apply[.].
or

(C) No refund or overpayment credit shall be made unless the original
payment of the tax was due to the law having been interpreted
or applied in respect of the taxpayer concerned differently than
in respect of taxpayers generally.

In any case where a taxpayer is entitled to a refund, the taxpayer [may],

at the taxpayer’s election, may apply the amount of the refund as an

overpayment credit to taxes subsequently accruing under the same
chapter as that under which the refundable amount was collected.

[(c)] (b) This subsection shall apply to the taxes collected under chapter

There may be refunded in the manner provided in subsection [(d) of this
section] (c) such conveyance tax as has been erroneously or unjustly paid.
[(d)] (c) This subsection shall apply to all taxes.

(D
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All refunds shall be paid only upon a form to be known as a “refund
voucher” prepared by the collector. The refund vouchers shall set forth
all the details of each transaction, shall be approved by the director,
and shall be forwarded to the comptroller from time to time. The
comptroller shall issue a warrant, in the form prescribed by section
40-52, for the payment of any such refund out of the tax reserve fund
hereinafter created; provided that if the person entitled to the refund
is delinquent in the payment of any tax, the comptroller, upon demand
of the collector and after notice to the delinquent taxpayer, shall with-
hold the amount of ‘the delinquent taxes, together with penalties and
interest thereon, from the amount of the refund and pay the same to
the collector.

There is hereby appropriated, from the general revenues of the State
not otherwise appropriated, the sum of $25,000 which shall be set
aside as a special fund to be known as the tax reserve fund. All refunds
of taxes collected under chapters 235 to 239, 241, 243 to [246,] 245,
236D, 244D, and 237D, heretofore made out of the reserve funds in
chapters 235 and 237 or from the general fund' shall be made out of
the tax reserve fund. The director of taxation [may], from time to time,
may deposit taxes collected under the chapters enumerated in the im-
mediately preceding sentence in the state treasury to the credit of the
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tax reserve fund so that there may be maintained at all times a fund
not exceeding $25,000. The amounts deposited shall be made from
the taxes with respect to which a particular refund is madef, but in the
case of a real property tax refund, from the next collection of real
property taxes of the taxation division in which the property which
was the subject of the refund is situated].

[(e)] (d) This subsection shall apply to a refund for an overpayment of a

If the tax return as filed by a taxpayer shows the amount already paid,
whether or not on the basis of installments, exceeds the amount de-
termined to be the correct amount of the tax due, and the taxpayer
requests a refund of the overpayment, the amount of overpayment
together with interest, if any, shall be refunded in the manner provided
in subsection [(d).] (_)_ The interest shall be allowed and paid at the
rate of two-thirds of one per cent for each calendar month or fraction
thereof, beginning with the first month after the due date of the return
and continuing until the date that the director approves the refund
voucher. If the director approves the refund voucher within ninety days
from the due date or the date the return is received, whichever is later,
and the comptroller of the State sends the taxpayer a refund warrant
within forty-five days from the date of the director’s approval, no
interest on the overpayment will be allowed or paid. However, if either
the director or the comptroller exceeds the time allowed herein, interest
will be computed from the due date of the return until the date that
the comptroller sends the refund warrant to the taxpayer.

If any overpayment of taxes results or arises from (A) the taxpayer
filing an amended return, or from (B) a determination made by the
director and such overpayment is not shown on the original return as
filed by the taxpayer, interest on the overpayment shall be allowed
and paid from the first month after the due date of the original return
to the date that the director signs the refund voucher. If the comptroller
does not send the refund warrant to the taxpayer within forty-five days
after the director’s approval, interest will continue until the date that
the comptroller sends the refund warrant to the taxpayer.

For purposes of a net income tax return, if any overpayment of any
taxes results from a carryback of a net operating loss, the overpayment
shall be deemed not to have been made prior to the close of the taxable
year in which the net operating loss arises. To the extent that the
carryback of net operating loss results in reducing the amount of un-
derpayment of taxes for prior taxable year or years, interest which
would be chargeable because of the underpayment shall not be appli-
cable with respect to that amount or amounts which are carried back.
In the case of credit, interest shall be allowed and paid from the due
date of the return or the date of payment, whichever is later, to the
date the credit is taken; provided that the director may make a refund
of any credit to a taxpayer where the taxpayer has no underpayment
against which to apply the credit.”

SECTION 5. Section 232-4, Hawaii Revised Statutes, is amended to read

tax.
(1)
2
3
@
as follows:

“§232-4 Second appeal. In every case in which a taxpayer appeals a real
property tax assessment to [a board of review or to] a tax appeal court and there
is pending an appeal of the assessment, the taxpayer shall not be required to file a
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notice of the second appeal; provided the first appeal has not been decided prior
to April 9 preceding the tax year of the second appeal; and provided further the
assessor gives notice that the tax assessment has not been changed from the as-
sessment which is the subject of the appeal.”

SECTION 6. Section 232-7, Hawaii Revised Statutes, is amended to read
as follows:

«“§232-7 Boards of review; duties, powers, procedure before. (a) The
board of review for each district shall hear informally all disputes between the
assessor and any taxpayer [or county] in all cases in which appeals have been duly
taken and the fact that a notice of appeal has been duly filed by a taxpayer [or
county] shall be conclusive evidence of the existence of a dispute; provided that
this provision shall not be construed to permit a taxpayer to dispute an assessment
to the extent that it is in accordance with the taxpayer’s return.

(b) Each board shall hold public meetings at some central location in its
taxation district, commencing not later than April 9 of each year and shall hear, as
speedily as possible, all appeals presented for each year. Each board shall have the
power and authority to decide all questions of fact and all questions of law, excepting
questions involving the Constitution or laws of the United States, necessary to the
determination of the objections raised by the taxpayer [or the county] in the notice
of appeal; provided that no board shall have power to determine or declare an
assessment illegal or void. Without prejudice to the generality of the foregoing,
each board shall have power to allow or disallow exemptions pursuant to law whether
or not previously allowed or disallowed by the assessor and to increase or lower
any -assessment.

(c) The board shall base its decision on the evidence before it, and, as
provided in section 231-20, the assessment made by the assessor shall be deemed
prima facie correct. [Assessments for the same year upon other similar property
situated in the State shall be received in evidence upon the hearing. In increasing
or lowering any real property assessment the board shall be governed by chapter
246 and section 232-3.] The board shall file with the assessor concerned its decision
in writing on each appeal decided by it, and a certified copy [thereof] of the decision
shall be furnished by the assessor [forthw1th] to the taxpayer concerned by dehvery
[thereof to the taxpayer,] or by mailing the copy addressed to the taxpayer’s last
known place of residence. [In the case of a real property tax appeal taken by a
county, a certified copy of the decision of the board shall be furnished by the
assessor forthwith to the county by delivery to the county clerk.

(d) Upon completion of its review of the property tax appeals for the current
year, the board shall compile and submit to the governor, and shall file with the
assessor for the use of the public, a copy of a report covering such features of its
work as, in the opinion of the board, will be useful in attaining the objectives set
forth in chapter 246. In this report the board shall additionally note instances in
which, in the opinion of the board, the assessor, in the application of the methods
selected by the assessor, erred as to a particular property or particular properties
not brought before the board by any appeal, whether the error is deemed to have
been by way of underassessment or overassessment. Before commencing this phase
of its work the board shall publish, during the first week of September a notice
specifying a period of at least ten days within which complaints may be filed by
any taxpayer or county. Each complaint shall be in writing, shall identify the
particular property involved, shall state the valuation claimed by the taxpayer or
county and the grounds of objection to the assessment, and shall be filed with the
assessor who shall transmit the same to the board. Not earlier than one week after
the close of the period allowed for filing complaints the board shall hear the same,
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after first giving reasonable notice of the hearing to all interested taxpayers, the
county, and the assessor. Like notice and hearing shall be given in order for the
board to include in its report any other property not brought before it by an appeal.
The board may proceed by districts designated by their tax map designation, and
may from time to time publish the notice above provided for as the work proceeds
by districts.

(e) The assessor, in the making of assessments for the succeeding year, shall
give due consideration to the report of the board made pursuant to subsection (d).

(B)] (d) Each board and each member thereof in addition to all other powers
shall also have the power to subpoena witnesses, administer oaths, examine books
and records, and hear and take evidence in relation to any subject pending before
the board. The tax appeal court shall have the power, upon request of the boards,
to enforce by proper proceedings the attendance of witnesses and the giving of
testimony by them, and the production of books, records, and papers at the hearings
of the boards.”

SECTION 7. Section 232-13, Hawaii Revised Statutes, is amended to read
as follows:

“§232-13 Hearing de novo; bill of particulars. The hearing before the tax
appeal court shall be a hearing de novo. Irrespective of which party prevails in
[the] proceedings before a state board of review, or any equivalent administrative

body established by county ordinance, the assessment as made by the assessor, or
if increased by the board, or equivalent county administrative body, the assessment

as so increased, shall be deemed prima facie correct. Each party shall have the
right to introduce, or the tax appeal court, of its own motion, may require the taking
of such evidence in relation to the subject pending as in the court’s discretion may
be deemed proper. The court, in the manner provided in section 232-16, shail
determine all questions of fact and all questions of law, including constitutional
questions, involved in the appeal.

The jurisdiction of the tax appeal court is limited to the amount of valuation
or taxes, as the case may be, in dispute as shown on the one hand by the amount
claimed by the taxpayer or county and on the other hand by the amount of the
assessment, or if increased by the board, or equivalent county administrative body,
the assessment as so increased.

Assessments for the same year upon other similar property situated in the
State shall be receivable in evidence upon the hearing.

Upon the application of either the taxpayer, the county, or the assessor, the
Jjudge of the tax appeal court, upon notice, may allow and direct a bill of particulars
of the claim of either the taxpayer, the courty, or the assessor to be delivered to
the other, and in case of default the judge shall preclude the person so defaulting
from giving evidence of the part or parts of the person’s affirmative claim of which
particulars have not been delivered.”

SECTION 8. Section 232-15, Hawaii Revised Statutes, is amended to read
as follows:

“§232-15 Appeal to board of review. [In case the assessment is one upon
real property then the appeal to a board of review shall be to the board of review
for the district in which the property is located. In all other cases the] The appeal
to a board of review may be either to the board of review for the district in which
the taxpayer has the taxpayer’s principal place of business or to the board of review
for the district in which the taxpayer resides or has the taxpayer’s principal office
or to the board of review of the first district. The notice of appeal must be lodged
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with the assessor on or before the date fixed by law for the taking of the appeal.
An appeal to the board of review shall be deemed to have been taken in time if
the notice thereof shall have been deposited in the mail, postage prepaid, properly
addressed to the assessor, on or before such date.

The notice of appeal must be in writing and any such notice, however
informal it may be, identifying the assessment involved in the appeal[, stating the
valuation claimed by the taxpayer or county] and stating the grounds of objection
to the assessment shall be sufficient. Upon the necessary information being furnished
by the taxpayer [or county] to the assessor, the assessor shall prepare the notice of
appeal upon request of the taxpayer [or county] and any notice so prepared by the
assessor shall be deemed sufficient as to its form. [If an appeal is taken by a county,
the notice of appeal shall be served upon the taxpayer or taxpayers concerned. ]

The appeal shall be considered and treated for all purposes as a general
appeal and shall bring up for determination all questions of fact and all questions
of law, excepting questions involving the Constitution or laws of the United States,
necessary to the determination of the objections raised by the taxpayer [or county]
in the notice of appeal. Any objection involving the Constitution or laws of the
United States may be included by the taxpayer [or county] in the notice of appeal
and in such case the objections may be heard and determined by the tax appeal
court on appeal from a decision of the board of review; but this provision shall not
be construed to confer upon the board of review the power to hear or determine
such objections. Any notice of appeal may be amended at any time prior to the
board’s decision; provided the amendment does not substantially change the dispute
[or lower the valuation claimed].”

SECTION 9. Section 232-16, Hawaii Revised Statutes, is amended to read
as follows:

§232-16 Appeal to tax appeal court. A taxpayer or county [may], in all
cases, may appeal directly to the tax appeal court without appealing to [the] a state
board of review, or any equivalent administrative body established by county or-
dinance, by filing, on or before the date fixed by law for the taking of the appeal,
a written notice of appeal in the office of the tax appeal court. An appealing taxpayer
shall pay the costs in the amount fixed by section 232-22. The taxpayer or county
shall also file a copy of the notice of appeal in the assessor’s office or mail a copy
to the assessor not later than the date fixed by law for the taking of the appeal.

The notice of appeal to the tax appeal court shall be sufficient if it meets
the requirements prescribed for a notice of appeal to the board of review and may
be amended at any time; provided that it sets forth the following additional infor-
mation, to wit:

A brief description of the property involved in sufficient detail to identify
the same and the valuation placed thereon by the assessor.

The notice of appeal shall be accompanied by a copy of the taxpayer’s
return, if any has been filed.

An appeal to the tax appeal court shall be deemed to have been taken in
time if the notice thereof and costs and the copy of the notice shall have been
deposited in the mail, postage prepaid, properly addressed to the tax appeal court
and the assessor and to the taxpayer or taxpayers in the case of an appeal taken by
a county, respectively, on or before the date fixed by law for the taking of the
appeal.

An appeal to the tax appeal court shall bring up for review all questions of
fact and all questions of law, including constitutional questions, necessary to the
determination of the objections raised by the taxpayer or county in the notice of
appeal.”
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SECTION 10. Section 232-17, Hawaii Revised Statutes, is amended to read
as follows:

“§232-17 Appeals from boards of review to tax appeal court. An appeal
shall lie to the tax appeal court from the decision of a state board of review, or
equivalent administrative body established by county ordinance, by the filing, by
the taxpayer, the county, or the tax assessor, of a written notice of appeal in the
office of the tax appeal court within thirty days after the filing of the decision of
the state board of review, or equivalent administrative body, and, in the case of
any appealing taxpayer, the payment of the costs of court in the amount fixed by
section 232-22. The taxpayer shall also file a copy of the notice of appeal in the
assessor’s office and, in case of an appeal from a decision involving a county as
a party, with the county clerk. If an appeal is taken by a county, a copy of the
notice of appeal shall be filed in the assessor’s office and a copy shall be served
upon the taxpayer or taxpayers concerned. A notice of appeal shall be sufficient if
it states that the taxpayer, county, or assessor appeals from the decision of the state
board of review, or equivalent administrative body, to the tax appeal court and may
be amended at any time. The appeal shall bring up for determination all questions
of fact and all questions of law, including constitutional questions involved in the
appeal.

In case of an appeal by the assessor, a copy of the notice of appeal shall
be forthwith delivered or mailed to the taxpayer concerned or to the clerk of the
county concerned in the manner provided in section 232-7 for giving notice of
decisions.

An appeal shall be deemed to have been taken in time if the notice thereof
and costs, if any, and the copy or copies of the notice shall have been deposited
in the mail, postage prepaid, properly addressed to the tax appeal court, tax assessor,
taxpayer or taxpayers, and county, respectively, within the period [hereinabove]

provided[.] by this section.”

SECTION 11. Section 232-18, Hawaii Revised Statutes, is amended to read
as follows:

¢§232-18 Certificate of appeal to tax appeal court. Upon the perfecting
of an appeal to the tax appeal court, the tax assessor of the district from which the
appeal is taken shall immediately send up to the tax appeal court a certificate in
which there shall be set forth the information required by section 232-16 to be set
forth in the notice of appeal where an appeal is taken direct from the assessment
to the tax appeal court.

The certificate shall be accompanied by the taxpayer’s return, if any has
been filed, a copy of the notice of appeal to the state board of review, or equivalent
administrative body established by county ordinance, and any amendments thereto,
and the decision or action, if any, of the state board of review[.] or equivalent
administrative body. Failure of the assessor to comply herewith shall not prejudice
or affect the taxpayer’s, county’s, or assessor’s appeal and the certificate of appeal
may be amended at any time up to the final determination of the appeal.”

SECTION 12. Section 232-20, Hawaii Revised Statutes, is amended to read
as follows:

“§232-20 Certificate of appeal. Upon the perfection of an appeal to the
supreme court the judge of the tax appeal court shall send up to the supreme court
a certificate in which there shall be set forth, among other things:
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(1) A brief description of the assessment and the property involved in the
appeal, if any, in sufficient detail to identify the same together with
the valuation placed on the property by the assessor.

(2) The valuation claimed by the taxpayer or county.

(3) The taxpayer’s or county’s grounds of objection to the assessment.

(4) The valuation, if any, placed thereon by [the] an administrative body
established by county ordinance equivalent to a state board of review.

(5) The valuation placed thereon by the tax appeal court.

The certificate shall be accompanied by the taxpayer’s return, if any, a copy
of the notice of appeal from the assessment and any amendments thereof, the
decision, if any, of the state board of review|[,] or equivalent county administrative
body. a copy of the notice of appeal from the decision of the state board of review[, ]
or equivalent county administrative body, if any, and any amendments thereof, and
a transcript or statement of the evidence before and the decision of the tax appeal
court, and all exhibits, motions, orders, or other documents specified by either the
taxpayer, the county, or the assessor. Failure of the judge of the tax appeal court
to send up or properly prepare the certificate or the accompanying documents shall
not prejudice, limit, or in any manner affect the taxpayer’s, county’s, or assessor’s
appeal, and the certificate of appeal may be amended at any time up to the final
determination of the appeal.”

SECTION 13. Section 232-22, Hawaii Revised Statutes, is amended to read
as follows:

“§232-22 Costs; deposit for an appeal. [The costs to be deposited by the
taxpayer on appeal to the board of review shall be $3 for each real property tax
appeal.] No costs shall be charged on appeal to the state board of review [in other
cases].

The costs to be deposited by the taxpayer on any appeal to the tax appeal
court shall be five per cent of the amount of taxes in dispute but not more than
$100 nor less than $5 in any one case.

On appeal to the supreme court, the deposit for costs, and costs chargeable,
shall be the same as in appeals to the supreme court from decisions of circuit courts,
as provided by sections 607-5 and 607-6. If the decision of the supreme court is
in favor of the taxpayer, the taxpayer shall pay no costs for the appeal and any
payment or deposit therefor shall be returned to the taxpayer. If the decision is only
partly in favor of the taxpayer, the costs shall be prorated in the manner provided
by section 232-23. No costs shall be payable by, and no deposit shall be required
from, the assessor or the county in any case.”

SECTION 14. Section 232-23, Hawaii Revised Statutes, is amended to read
as follows:

“§232-23 Costs, taxation. (a) In the event of an appeal by a taxpayer to
the state board of review, if the appeal is compromised, or is sustained as to fifty
per cent or more of the [valuation] amount in dispute, the costs deposited shall be
returned to the appellant. Otherwise the entire amount of costs deposited shall be
retained.

(b) In the event of an appeal by a taxpayer to the tax appeal court, if the
appeal or objection is sustained in whole, the costs deposited shall be returned to
the appellant. If the appeal or objection is sustained in part only, or if an agreement
or compromise is made between the appellant and the tax assessor or other proper
officer, whereby a reduction is made in the total amount of the valuation assessed
(in cases of real property tax appeals) or the tax assessed (in other cases), then a
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part of the costs proportionate to the amount for which the appellant shall obtain
Judgment or proportionate to the amount of the reduction, as the case may be, shall
be returned to the appellant. In the event of dismissal of the appeal without hearing
upon the merits the costs deposited in excess of the $5 minimum shall be returned
to the appellant.

In the event of a final determination of an appeal by a county to [a board
of review,] the tax appeal court[,] or the supreme court, that a higher assessment
should be made of the property involved, the additional tax due shall be collected
in the same manner as the tax based upon the original assessment.”

SECTION 15. Section 237-27.5, Hawaii Revised Statutes, is amended to
read as follows:

“[[18237-27.5[]] Air pollution control facility. (a) As used in this section,
“air pollution control facility” shall mean a new identifiable treatment facility,
equipment, device, or the like, which is used to abate or control atmospheric
pollution or contamination by removing, reducing, or rendering less noxious air
contaminants emitted into the atmosphere from a point immediately preceding the
point of such removal, reduction, or rendering to the point of discharge of air,
meeting emission standards as established by the department of health, excluding
air conditioner, fan, or other similar facility for the comfort of persons at a place
of business. '

(b) Any provision of law to the contrary notwithstanding, and upon receipt
of the certification required by subsection (c), there shall be exempted from, and
excluded from the measure of, the taxes imposed by this chapter [237], all of the
gross proceeds arising from, and all of the amount of tangible personal property
furnished in conjunction with, the construction, reconstruction, erection, operation,
use, or maintenance of an air pollution control facility[; provided that application
for exemption shall first be made with the director of health and the director of
taxation in the manner prescribed by section 246-34.5].

(c) Application for the exemption provided by this section shall first be
made with the director of health who, if satisfied that the facility meets the poltution
emission criteria established by the department of health, shall certify to that fact.
A new certificate shall be obtained from the director of health and filed with the
director of taxation every five years certifying that the pollution control facility
complies with the pollutant emission criteria established by the department of health.”

SECTION 16. Section 421H-4, Hawaii Revised Statutes, is amended by
amending subsection (c) to read as follows:

*“(c) The membership shares and cooperative fees are interests in real property
for purposes of:

(1) Cooperative housing corporations under section 216 of the federal
Internal Revenue Code of 1954, as amended; and

(2) Exemption from state general excise tax under section 237-24(16)[;
and

(3) Exemption from real property tax under sections 246-26 and 246-
27(3)1.”

SECTION 17. Section 501-82, Hawaii Revised Statutes, is amended to read
as follows:

“§501-82 Tenure of holder of certificate of title. Every applicant receiving
a certificate of title in pursuance of a decree of registration, and every subsequent
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purchaser of registered land who takes a certificate of title for value and in good
faith, hold the same free from all encumbrances except those noted on the certificate
in the order of priority of recordatlon and any of the following encumbrances which
may be subsisting, namely:

46
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Liens, claims, or rights arising or existing under the laws or Consti-
tu_';ion of the United States, which the statutes of this State cannot
require to appear of record in the registry; provided that notices of
liens for internal revenue taxes payable to the United States, and cer-
tificates affecting such liens, shall be deemed to fall within this sub-
section only if the same are recorded in the burean of conveyances as
provided by chapter 505.

Unpaid real property taxes assessed against the land and improvements
covered by the certificate of title, with interest, penalties, and other
additions to the tax, which, unless a notice is filed and registered as
provided by [sectlon 246-55, ,] county real property tax ordinance, shall
be for the period of three years from and after the date on which the
lien attached, and if proceedings for the enforcement or-foreclosure of
the tax lien are brought within the period, until the termination of the
proceedings or the completion of the tax sale.

Any public highway, or any private way laid out under the provisions
of law, when the certificate of title does not state ‘that the boundary
of such way has been determined. :

Any lease, coupled with occupancy, for a term not exceeding one year
provided that the priority of the unrecorded lease shall attach only at
the date of the commencement of the unrecorded lease and expire one
year from the date or sooner if so expressed.

Any liability to assessments for betterments, or statutory liability which
may attach to land as a lien prior to or 1ndependent of, the recording
or registering of any paper of the possibility of a lien for labor or
material furnished in the improvement of the land; provided that the
priority of any such liability and the lien ‘therefor (other than for labor
and material furnished in the improvement of the land which shall be
goverhed by section 507-43) shall cease and terminate three years after
the liability. first accrues unless notice thereof, signed by the officer

. charged with collection of such assessments or liability, setting forth

the amount claimed, the date of accrual, and the land affected, is
registered and noted on the certificate of title within such three year
period; provided further that if there are easements or other rights,
appurtenant to a parcel of registered land which for any reason have
failed to be registered, such easements or rights shall remain so ap-
purtenant notwithstanding such failure, and shall be held to pass with
the land until cut off or extinguished by the registration of the serv1ent
estate, or in any other. manner.

The pos31b111ty of reversal or vacation of the decree of registration
upon appeal.”

SECTION 18. Section 92-22, Hawaii Revised Statutes, is repealed.
SECTION 19. Section 92-23, Hawaii Revised Statutes, is repealed.
SECTION 20. Section 231-19, Hawaii Revised Statutes, is repealed.-
SECTION 21. Section 231-22, Hawaii Revised Statutes, is repealed.

SECTION 22. Statutory material to be repealed is bracketed. New statutory
material is underscored. 2.
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SECTION 23. This Act shall take effect upon its approval.
(Approved April 11, 1989.)

Notes

1. Prior to amendment “,” appeared here.
2. Edited pursuant to HRS §23G-16.5.

ACT 15 S.B. NO. 1861

A Bill for an Act Relating to State Bonds.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The purpose of this Act is to provide for technical corrections
to chapter 39, Hawaii Revised Statutes.

SECTION 2. Section 39-4, Hawaii Revised Statutes, is amended to read as
follows:

“§39-4 Details of bonds. (a) All bonds issued pursuant to this part shall
bear interest at such rate or rates, payable at such time or times[, at a stated rate
or rates;] as determined in accordance with this part; shall mature and be payable
at such time or times from the date of the issue thereof as will comply with the
provisions of the Constitution of the State; may be made payable as to both principal
and interest at a place or places within or without the State; may be issued in coupon
form without privilege of registration or registrable as to principal only or as to
both principal and interest or in fully registrable form without coupons; may be
made registrable at a place or places within or without the State; may be subject
to redemption, to tenders for purchase or to purchase prior to their stated maturity
at the option of the State, or the holder, or both.

(b) The director of finance shall determine the date, denomination or de-
nominations, interest payment dates, maturity date or dates, place or places and
manner of payment, registration privileges and place or places of registration,
redemption price or prices and time or times and terms and conditions and method
of redemption, the right of the holder to tender for purchase and the price or prices
and time or times and terms and conditions upon which the right might be exercised,
the right to purchase and the price or prices and the time or times and terms and
conditions upon which the right may be exercised and the purchase may be made,
and all other details of bonds issued under this part.

The principal of and interest and premium, if any, on all bonds issued under
this part shall be payable in any coin or currency of the United States of America,
which at the time of payment is legal tender for public and private debts.”

SECTION 3. Section 39-62, Hawaii Revised Statutes, is amended to read
as follows:

¢§39-62 Use of revenue and user taxes of undertaking or loan program.
Whenever any revenue bonds have been issued pursuant to this part for an under-
taking or a loan program, the revenue, or the user taxes, or combination of both,
of the undertaking or loan program from which the revenue bonds are payable and
by which they are secured shall be deposited in a special fund and shall be appro-
priated, applied, or expended[, and the department shall have the right to appro-
priate, apply, or expend the same, ] in the amount necessary therefor for the following
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purposes and in the order of priority as the department shall provide in the resolution
or certificate authorizing the issuance of revenue bonds pursuant to this part:

(1) To pay when due all revenue bonds and interest thereon issued for the
undertaking or loan program, for the payment of which the revenue,
or user taxes, or combination of both, is or shall have been pledged,
charged, or otherwise encumbered, including reserves therefor;

(2) To pay or provide for the payment of the cost of operation, mainte-
nance, and repair of the undertaking, or to pay or provide for the
payment of administering, operating, and maintaining the loan pro-
gram, including reserves therefor;

(3) For such purposes, within the jurisdiction, powers, duties, and func-
tions of the department, including the creation and maintenance of
reserves, as shall have been covenanted in any resolution or resolutions
or certificate or certificates of the department providing for the issuance
of revenue bonds;

(4) To reimburse the general fund of the State for all bond requirements
for general obligation bonds which are or shall have been issued for
the undertaking or loan program, or to refund any general obligation
bonds, except insofar as the obligation of reimbursement has been or
shall be canceled by the legislature, the bond requirements being the
interest on term and serial bonds, sinking fund for term bonds, and
principal of serial bonds maturing the following year;

(5) To provide for betterments and improvements to the undertaking or
expansion of the loan program, including reserves therefor; and

(6) To provide special reserve funds and other special funds as are or may
be created by law.

The appropriation, application, or expenditure of amounts deposited in the special
fund pursuant to this section shall be accounted for on a fiscal year basis. Unless
and until adequate provision has been made for the foregoing purposes, the State
shall not have the right to transfer to its general fund or any special fund or to
apply to any other purposes any part of the revenue or user taxes pledged to the
payment of revenue bonds of the undertaking or loan program.”

SECTION 4. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 5. This Act shall take effect upon its approval.

(Approved April 12, 1989.)

ACT 16 S.B. NO. 1854

A Bill for an Act Relating to Termination of Contract by Contracting Agency.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 103-33, Hawaii Revised Statutes, is amended to read
as follows:

“§103-33 Termination of contract by contracting agency. The contracting
officer for any contract executed in accordance with this chapter may terminate the
contract at any time or bar the contractor from bidding on any project let to bid
pursuant to this chapter, for a period not to exceed one year when, in the opinion
of the contracting officer, the contractor has made unjustifiable and substantive
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changes from the condition set forth in the contractor’s original itemized bid;
provided that the changes which are [directly] due directly to the failure, refusal,
or inability of a subcontractor named in the contractor’s original itemized bid in
accordance with section 103-29 to enter into the subcontract or because of the
subcontractor’s insolvency, inability to furnish a reasonable performance bond,
suspension or revocation of the subcontractor’s license, or failure or inability to
comply with other requirements of the law applicable to contractors, subcontractors,
and public works projects shall not be deemed to be unjustifiable and substantive
changes warranting termination of the contract by the contracting officer[.] or for
barring the contractor from bidding on future projects. Upon termination, the con-
tracting officer shall limit payment to the contractor to that part of the contract
satisfactorily completed at the time of termination. In the case of barring contractors

from bidding on future contracts, each contracting officer taking that action shall
notify other contracting agencies of the action.”

SECTION 2. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved April 17, 1989.)

ACT 17 H.B. NO. 875

A Bill for an Act Relating to the Department of Land and Natural Resources:
Making a Supplementary Appropriation Out of General Revenues to Cover
Certain Deficiencies for the Fiscal Year Ending June 30, 1989.

Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. This Act is recommended by the governor for immediate
passage in accordance with Section 9 of Article VII of the Constitution of the State
of Hawaii.

SECTION 2. The Molokai irrigation project, currently managed by the
department of land and natural resources, was constructed in the early 1960’s under
a federal loan obtained through the provisions of the Small Reclamation Projects
Act (P.L. 84-984) administered by the United States Bureau of Reclamation. The
original loan amount of $4,513,727 has been reduced by installment payments to
$2,933,922, as of June 17, 1988.

As a means to raise revenues to comply with the fiscal year 1988 federal
budget and to reduce future administrative costs of the loan program, Congress
enacted the Budget Reconciliation Act of 1987 which authorized the Bureau of
Reclamation, under Section 5301, to undertake a loan portfolio sales program.
Through this program the Bureau extended an attractive discount prepayment offer
to loan borrowers, which included the Hawaii department of land and natural
resources. In the case of the Molokai irrigation project loan, the offer translated
into a repurchase of the current loan balance of $2,933,922 for a reduced sum of
$1,199,194.

Under the advice of the department of budget and finance and the consent
of the governor, the department of land and natural resources accepted the federal
prepayment offer and subsequently remitted the full repurchase amount of $1,199,194.
The department remittance included $390,721 of fiscal year 1988 and 1989 loan
repayments already budgeted for; the balance of $808,473 consisted of departmental
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extractions which if not restored will severely constrain the implementation of
several ongoing programs previously approved by the legislature for fiscal year
1988-1989.

The prepayment action taken by the department of land and natural resources
resulted in a substantial savings to the State of Hawaii. As of July 1988, the federal
loan portfolio sales program resulted in letters of intent from borrowers of loans
representing 99.5 per cent of the $566,000,000 in outstanding loan obligations.

To prevent the reduction of vital services deriving from the impacted de-
partmental program, it is urgent that restorative appropriations be made by the
legislature. The governor and director of finance concur that a deficiency exists
and recommend this bill for immediate passage.

SECTION 3. In addition to the appropriations made for the same program
by any other act, the following sums, or so much thereof as may be necessary, are
hereby appropriated from the state general fund to the department of land and
natural resources for fiscal year 1988-1989 for the following programs:

LNR 141 $199,473
LNR 404 $470,000
LNR 906 $139,000

SECTION 4. Any unexpended and unencumbered balance of the appropri-
ations made by this Act as of the close of business on June 30, 1989, shall lapse
into the general fund of the State.

SECTION 5. This Act shall take effect upon its approval.
(Approved April 17, 1989.)

ACT 18 H.B. NO. 416

A Bill for an Act Relating to Income Tax Extensions.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 235-101, Hawaii Revised Statutes, is amended by
amending subsection (b) to read as follows:

“(b) It shall be the duty of every person who is required by section 235-92
to make a return, to report to the department, as to any taxable year governed by
[the income tax law of 1957,] this chapter, if (1) the amount of taxable income as
returned to the United States is changed, corrected, or adjusted by an officer of the
United States or other competent authority, or (2) a change in taxable income results
from a renegotiation of a contract with the United States or a subcontract thereunder,
or (3) a recomputation of the income tax imposed by the United States under the
Internal Revenue Code results from any cause, or (4) an amended income tax return
is made to the United States. The report shall be made within ninety days after the
change, correction, adjustment, or recomputation is finally determined or the amended
return is filed, as the case may be, but in any event, even if such change, correction,
adjustment, or recomputation has not been finally determined or the ninety days
have not elapsed, such person shall make a report thereof to the department at the
time of filing the person’s next return under this chapter. The statutory period for
the assessment of any deficiency or the determination of any refund attributable to
this report shall not expire before the expiration of one year from the date the
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department is notified by the taxpayer or the Internal Revenue Service, whichever
is earlier, of such a report in writing. Before the expiration of this one-year period,
the department and the taxpayer may agree in writing to the extension of this period.
The period so agreed upon may be further extended by subsequent agreements in
writing made before the expiration of the period previously agreed upon.”

SECTION 2. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved April 21, 1989.)

ACT 19 H.B. NO. 417

A Bill for an Act Relating to the Allocation of Income for Income Tax Purposes.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 235-26, Hawaii Revised Statutes, is amended to read
as follows:

“§235-26 Allocation of capital gains and losses. (a) Capital gains and
losses from sales of real property located in this State are allocable to this State.

(b) Capital gains and losses from sales of tangible personal property are
allocable to this State if:

(1) The property had a situs in this State at the time of the sale; or

(2) The taxpayer’s commercial domicile is in this State and the taxpayer

is not taxable in the state in which the property had a situs.

(c) [Capital] Except in the case of the sale of a partnership interest, capital
gains and losses from sales of intangible personal property are allocable to this
State if the taxpayer’s commercial domicile is in this State.

(d) Gain or loss from the sale of a partnership interest is allocable to this
State in the ratio of the original cost of partnership tangible property in the State
to the original cost of partnership tangible property everywhere, determined at the
time of the sale. If more than fifty per cent of the value of a partnership’s assets
consists of intangibles, gain or loss from the sale of the partnership interest shall
be allocated to this State in accordance with the sales factor of the partnership for

its first full tax period immediately preceding its tax period during which the
partnership interest was sold.”

SECTION 2. Section 255-1, Hawaii Revised Statutes, is amended by amend-
ing article IV to read as follows:

“Article IV. Division of Income.

1. As used in this Article, unless the context otherwise requires:

(a) “Business income” means income arising from transactions and activity
in the regular course of the taxpayer’s trade or business and includes income from
tangible and intangible property if the acquisition, management, and disposition of
the property constitute integral parts of the taxpayer’s regular trade or business
operations.

(b) “Commercial domicile” means the principal place from which the trade
or business of the taxpayer is directed or managed.

(c) “Compensation” means wages, salaries, commissions and any other form
of remuneration paid to employees for personal services.
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(d) “Financial organization” means any bank, trust company, savings bank,
industrial bank, land bank, safe deposit company, private banker, savings and loan
association, credit union, cooperative bank, small loan company, sales finance
company, investment company, or any type of insurance company.

(e) “Nonbusiness income” means all income other than business income.

(f) “Public utility” means any business entity (1) which owns or operates
any plant, equipment, property, franchise, or license for the transmission of com-
munications, transportation of goods or persons, except by pipeline, or the pro-
duction, transmission, sale, delivery, or furnishing of electricity, water or steam;
and (2) whose rates of charges for goods or services have been established or
approved by a federal, state or local government or governmental agency.

(g) “Sales” means all gross receipts of the taxpayer not allocated under
paragraphs of this Article.

(h) “State” means any State of the United States, the District of Columbia,
the Commonwealth of Puerto Rico, any Territory or Possession of the United States,
and any foreign country or political subdivision thereof.

(i) “This State” means the State in which the relevant tax return is filed or,
in the case of application of this Article to the apportionment and allocation of
income for local tax purposes, the subdivision or local taxing district in which the
relevant tax return is filed.

2. Any taxpayer having income from business activity which is taxable both
within and without this State, other than activity as a financial organization or public
utility or the rendering of purely personal services by an individual, shall allocate
and apportion [his] the taxpayer’s net income as provided in this Article. If a taxpayer
has income from business activity as a public utility but derives the greater per-
centage of [his] the taxpayer’s income from activities subject to this Article, the
taxpayer may elect to allocate and apportion [his] the taxpayer’s entire net income
as provided in this Article.

3. For purposes of allocation and apportionment of income under this Article,
a taxpayer is taxable in another State if (1) in that State [he] the taxpayer is subject
to a net income tax, a franchise tax measured by net income, a franchise tax for
the privilege of doing business, or a corporate stock tax, or (2) that State has
jurisdiction to subject the taxpayer to a net income tax regardless of whether in
fact, the State does or does not.

4. Rents and royalties from real or tangible personal property, capital gains,
interest, dividends or patents or copyright royalties, to the extent that they constitute
nonbusiness income, shall be allocated as provided in paragraphs 5 through 8 of
this Article.

5. (a) Net rents and royalties from real property located in this State are
allocable to this State.

(b) Net rents and royalties from tangible personal property are allocable to
this State: (1) if and to the extent that the property is utilized in this State, or (2)
in their entirety if the taxpayer’s commercial domicile is in this State and the taxpayer
is not organized under the laws of or taxable in the State in which the property is
utilized.

(c) The extent of utilization of tangible personal property in a State is
determined by multiplying the rents and royalties by a fraction, the numerator of
which is the number of days of physical location of the property in the State during
the rental or royalty period in the taxable year and the denominator of which is the
number of days of physical location of the property everywhere during all rental
or royalty periods in the taxable year. If the physical location of the property during
the rental or royalty period is unknown or unascertainable by the taxpayer, tangible
personal property is utilized in the State in which the property was located at the
time the rental or royalty payer obtained possession.

52



ACT 19

6. (a) Capital gains and losses from sales of real property located in this
State are allocable to this State.

(b) Capital gains and losses from sales of tangible personal property are
allocable to this State if (1) the property had a situs in this State at the time of the
sale, or (2) the taxpayer’s commercial domicile is in this State and the taxpayer is
not taxable in the State in which the property had a situs.

(c) [Capital] Except in the case of the sale of a partnership interest, capital
gains and losses from sales of intangible personal property are allocable to this
State if the taxpayer’s commercial domicile is in this State.

(d) Gain or loss from the sale of a partnership interest is allocable to this

State in the ratio of the original cost of partnership tangible property in the State
to the original cost of partnership tangible property everywhere, determined at the
time of the sale. If more than fifty per cent of the value of a partnership’s assets

consists of intangibles, gain or loss from the sale of the partnership interest shall
be allocated to this State in accordance with the sales factor of the partnership for

its first full tax period immediately preceding its tax period during which the
partnership interest was sold.

7. Interest and dividends are allocable to this State if the taxpayer’s com-
mercial domicile is in this State.

8. (a) Patent and copyright royalties are allocable to this State: (1) if and
to the extent that the patent or copyright is utilized by the payer in this State, or
(2) if and to the extent that the patent copyright is utilized by the payer in a State
in which the taxpayer is not taxable and the taxpayer’s commercial domicile is in
this State.

(b) A patent is utilized in a State to the extent that it is employed in
production, fabrication, manufacturing, or other processing in the State or to the
extent that a patented product is produced in the State. If the basis of receipts from
patent royalties does not permit allocation to States or if the accounting procedures
do not reflect States of utilization, the patent is utilized in the State in which the
taxpayer’s commercial domicile is located.

(c) A copyright is utilized in a State to the extent that printing or other
publication originates in the State. If the basis of receipts from copyright royalties
does not permit allocation to States or if the accounting procedures do not reflect
States of utilization, the copyright is utilized in the State in which the taxpayer’s
commercial domicile is located.

9. All business income shall be apportioned to this State by multiplying the
income by a fraction, the numerator of which is the property factor plus the payroll
factor plus the sales factor, and the denominator of which is three.

10. The property factor is a fraction, the numerator of which is the average
value of the taxpayer’s real and tangible personal property owned or rented and
used in this State during the tax period and the denominator of which is the average
value of all the taxpayer’s real and tangible personal property owned or rented and
used during the tax period.

11. Property owned by the taxpayer is valued at its original cost. Property
rented by the taxpayer is valued at eight times the net annual rental rate. Net annual
rental rate is the annual rental rate paid by the taxpayer less any annual rental rate
received by the taxpayer from subrentals.

12. The average value of property shall be determined by averaging the
values at the beginning and ending of the tax period but the tax administrator may
require the averaging of monthly values during the tax period if reasonably required
to reflect properly the average value of the taxpayer’s property.

13. The payroll is a fraction, the numerator of which is the total amount
paid in the State during the tax period by the taxpayer for compensation and the

53



ACT 20

denominator of which is the total compensation paid everywhere during the tax
period.

14. Compensation is paid in this State if:

(a) the individual’s service is performed entirely within the State;

(b) the individual’s service is performed both within and without the State,
but the service performed without the State is incidental to the individual’s service
within the State; or

(c) some of the service is performed in the State and (1) the base of operations
or, if there is no base of operations, the place from which the service is directed
or controlled is in the State, or (2) the base of operations or the place from which
the service is directed or controlled is not in any State in which some part of the
service is performed, but the individual’s residence is in this State.

15. The sales factor is a fraction, the numerator of which is the total sales
of the taxpayer in this State during the tax period, and the denominator of which
is the total sales of the taxpayer everywhere during the tax period.

16. Sales of tangible personal property are in this State if:

(a) the property is delivered or shipped to a purchaser, other than the United
States Government, within this State regardless of the f.o.b. point or other conditions
of the sale; or

(b) the property is shipped from an office, store, warehouse, factory, or
other place of storage in this State and (1) the purchaser is the United States
Government or (2) the taxpayer is not taxable in the State of the purchaser.

17. Sales, other than sales of tangible personal property, are in this State
if:

(a) the income-producing activity is performed in this State; or

(b) the income-producing activity is performed both in and outside this State
and a greater proportion of the income-producing activity is performed in this State
than in any other State, based on costs of performance.

18. If the allocation and apportionment provisions of this Article do not
fairly represent the extent of the taxpayer’s business activity in this State, the
taxpayer may petition for or the tax administrator may require, in respect to all or
any part of the taxpayer’s-business activity, if reasonable:

(a) separate accounting;

(b) the exclusion of any one or more of the factors;

(c) the inclusion of one or more additional factors which will fairly represent
the taxpayer’s business activity in this State; or

(d) the employment of any other method to effectuate an equitable allocation
and apportionment of the taxpayer’s income.”

SECTION 3. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 4. This Act, upon its approval, shall apply to taxable years
beginning after December 31, 1988.

(Approved April 21, 1989.)

ACT 20 H.B. NO. 418

A Bill for an Act Relating to Tax Administration.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 231-33, Hawaii Revised Statutes, is amended by
amending subsection (f) to read as follows:
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“(f) The department may record in the bureau of conveyances at Honolulu,
or in respect of a lien on a motor vehicle, file with the county director of finance,
a certificate setting forth the amount of taxes due and unpaid, which have been
returned, assessed, or as to which a notice of proposed assessment has issued. The
certificate shall identify the taxpayer, the taxpayer’s last known address, and the
tax or taxes involved. [The certificate shall include such further information, if
any, as may be required by chapter 501 to procure a lien on registered land.] The
recording or filing of the certificate has the effect set forth in this section, but
nothing in this section shall be deemed to require that a certificate recorded or filed
by the department must include the amount of any penalty or interest, in order to
protect the lien therefor. The certificate, if recorded or filed with the county director
of finance, shall be entered of record as provided by law[, and if recorded or filed
in the bureau of conveyances at Honolulu shall be recorded in the office of the
registrar of conveyances]. Recordation of the certificate in the bureau of conveyances
shall be deemed, at such time, for all purposes and without any further action, to
procure a lien on land registered in the land court under chapter 501. Any cost
incurred in the filing of the certificate shall be a part of the lien for the tax therein
set forth.”

SECTION 2. Section 501-82, Hawaii Revised Statutes, is amended to read
as follows:

“§501-82 Tenure of holder of certificate of title. Every applicant receiving
a certificate of title in pursuance of a decree of registration, and every subsequent
purchaser of registered land who takes a certificate of title for value and in good
faith, hold the same free from all encumbrances except those noted on a' certificate
in the order of priority of recordation, and any of the following encumbrances which
may be subsisting, namely:

(1) Liens, claims, or rights arising or existing under the laws or Consti-
tution of the United States, which the statutes of this State cannot
require to appear of record in the registry; provided that notices of
liens for internal revenue taxes payable to the United States, and cer-
tificates affecting such liens, shall be deemed to fall within this [sub-
section] paragraph only if the same are recorded in the bureau of
conveyances as provided by chapter 505.

(2) Unpaid real property taxes assessed against the land and improvements
covered by the certificate of title, with interest, penalties, and other
additions to the tax, which, unless a notice is filed and registered as
provided by section 246-55, shall be for the period of three years from
and after the date on which the lien attached, and if proceedings for
the enforcement or foreclosure of the tax lien are brought within the
period, until the termination of the proceedings or the completion of
the tax sale.

(3) State tax liens, if the same are recorded in the bureau of conveyances
as provided by section 231-33.

[(3)] (4) Any public highway, or any private way laid out under the pro-
visions of law, when the certificate of title does not state that the
boundary of such way has been determined.

[@®] (5 Any lease, coupled with occupancy, for a term not exceeding one
year; provided that the priority of the unrecorded lease shall attach
only at the date of the commencement of the unrecorded lease and
expire one year from the date or sooner if so expressed.
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[(5)] (6) Any liability to assessments for betterments, or statutory liability
which may attach to land as a lien prior to or independent of, the
recording or registering of any paper of the possibility of a lien for
labor or material furnished in the improvement of the land; provided
that the priority of any such liability and the lien therefor (other than
for labor and material furnished in the improvement of the land which
shall be governed by section 507-43) shall cease and terminate three
years after the liability first accrues unless notice thereof, signed by
the officer charged with collection of such assessments or liability,
setting forth the amount claimed, the date of accrual, and the land
affected, is registered and noted on the certificate of title within such
three year period; provided further that if there are easements or other
rights, appurtenant to a parcel of registered land which for any reason
have failed to be registered, such easements or rights shall remain so
appurtenant notwithstanding such failure, and shall be held to pass
with the land until cut off or extinguished by the registration of the
servient estate, or in any other manner.

[(6)] (D) The possibility of reversal or vacation of the decree of registration
upon appeal.”

SECTION 3. Section 501-102, Hawaii Revised Statutes, is amended to read
as follows:

¢§501-102 Filing liens, etc., notice. Every conveyance, lien, attachment,
order, decree, instrument, or entry affecting registered land, which would under
existing laws, if recorded, filed, or entered in the bureau of conveyances, affect
the real estate to which it relates, shall, if registered, filed or recorded, or entered
in the office of the assistant registrar in the bureau of conveyances, be notice to
all persons from the time of such registering, filing, recording, or entering. This
section shall not be construed to relate to state or federal tax liens, [and] the recording
of which shall be as provided by [chapter] chapters 231 and 505[.], respectively.”

SECTION 4. Section 501-136, Hawaii Revised Statutes, is amended to read
as follows:

“§501-136 Attachment and other liens; filing or recording of. In every
case where a writing of any description or a copy of any writ is required by law
to be filed or recorded in the bureau of conveyances in order to create or preserve
any lien, right, or attachment upon unregistered land, such writing or copy, when
intended to affect registered land shall be filed or recorded and registered with the
assistant registrar[.] of the land court. In addition to any particulars required in
such papers for recording with records of deeds, it shall also contain a reference
to the number of the certificate of title of the land to be affected and also, if the
attachment, right, or lien is not claimed on all the land in any certificate of title,
a description sufficiently accurate for identification of the land intended to be
affected. This section and section 501-138 do not apply to liens for internal revenue
taxes payable to the United States[.] or to liens for state taxes payable to the state
department of taxation.”

SECTION 5. Section 667-5, Hawaii Revised Statutes, is amended to read
as follows:

“8667-5 Foreclosure under power of sale; notice; affidavit after sale.
When a power of sale is contained in a mortgage, the mortgagee, or the mortgagee’s
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successor in interest, or any person authorized by the power to act in the premises,
may, upon a breach of the condition, give notice of the mortgagee’s, successor’s,
or person’s intention to foreclose the mortgage and of the sale of the mortgaged
property, by publication of the notice once in each of three successive weeks (three
publications), the last publication to be not less than fourteen days before the day
of sale, in a newspaper having a general circulation in the county in which the
mortgaged property lies; and also give such notices and do all such acts as are
authorized or required by the power contained in the mortgage. [A copy] Copies
of the notice shall be filed with the state director of taxation and shall be posted
on the premises not less than twenty-one days before the day of sale.

Any sale, of which notice has been given as aforesaid, may be postponed
from time to time by public announcement made by the mortgagee or by some
person acting on the mortgagee’s behalf. The mortgagee shall, within thirty days
after selling the property in pursuance of the power, file a copy of the notice of
sale and the mortgagee’s affidavit, setting forth the mortgagee’s acts in the premises
fully and particularly, in the bureau of conveyances.

The affidavit and copy of the notice shall be recorded and indexed by the
registrar, in the manner provided in chapter 501 or 502, as the case may be.

This section is inapplicable if the mortgagee is foreclosing as to personal
property only.”

SECTION 6. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 7. This Act shall take effect upon its approval.
(Approved April 21, 1989.)

Note

1. So in original.

ACT 21 H.B. NO. 420

A Bill for an Act Relating to the Tax Review Commission.

Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 232E-2, Hawaii Revised Statutes, is amended to read
as follows:

“§232E-2 Term. A commission shall be appointed on or before July 1,
1980, and a new commission shall be appointed on or before July 1 every five
years thereafter; provided that if any vacancy occurs in the membership of a com-
mission prior to the completion of its duties or dissolution, the governor shall
appoint a replacement member in accordance with sections 232E-1 and 26-34. The
commission shall meet from time to time as necessary to execute its duties. [Upon
completion of its duties, the] The commission shall dissolve[.] upon the adjournment

sine die of the legislature to which it submits the evaluation and recommendations
required by section 232E-3.”

SECTION 2. Statutory material to be repealed is bracketed. New statutory
material is underscored.
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SECTION 3. This Act shall take effect upon its approval.
(Approved April 21, 1989.)

ACT 22 H.B. NO. 811

A Bill for an Act Relating to the Aquarium and Marine Laboratory.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 304-31, Hawaii Revised Statutes, is amended to read
as follows:

“§304-31 Aquarium and marine laboratory; site. All those certain pieces
or parcels of land situated at Waikiki, city and county of Honolulu, used as an
aquarium and more fully described in [registered map No. 1079 as lots 127 and
128,] copy survey furnished number 11528 as all of lots 114 to 118 inclusive and
portions of lots 113 and 119 of the Kapiolani park lots as described in Executive
Order No. 1817, are set aside for public purposes, to-wit: for the purposes of an
aquarium and marine biological laboratory under the direction of the board of regents
of the University of Hawaii. The board shall establish and at all times maintain
upon such lands an aquarium for the exhibition to the public of fishes and other
forms of marine life. It shall also establish and at all times maintain there a marine
biological laboratory.”

SECTION 2. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved April 21, 1989.)

ACT 23 H.B. NO. 1001

A Bill for an Act Relating to Public Lands.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Act 5, Session Laws of Hawaii 1987, is amended by amending
section 3 to read as follows:

“SECTION 3. In exchange for the State’s long-term leases, all qualified
persons shall agree to be an essential part of the interpretive programs in Kahana
Valley State Park as directed by the department of land and natural resources. All
qualified persons so agreeing shall provide services in interpretive program activities
pursuant to this Act as volunteers and not as employees of the State. The department
of land and natural resources is required to establish a monitoring system and
enforcement mechanism to insure compliance with these agreements.”

SECTION 2. New statutory material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved April 21, 1989.)
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ACT 24 H.B. NO. 1819

A Bill for an Act Relating to Workers’ Compensation.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 386-10, Hawaii Revised Statutes, is amended to read
as follows:

“[[18386-10[]] Out of state employers. Any employer whose principal place
of business is outside the State shall, prior to the commencement of employment
within the State, register with the director the employer’s name, approximate total
wages to be paid, and the dates of employment activity within the State. The
employer shall file with the director, in the form prescribed by the director, a notice
of insurance [together with a copy of the contract or policy of insurance which has
been countersigned by a person licensed under chapter 431.] as required by section
386-122.”

SECTION 2. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved April 21, 1989.)

ACT 25 H.B. NO. 1832

A Bill for an Act Relating to the Use of the Special Land and Development Fund.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 171-19, Hawaii Revised Statutes, is amended by
amending subsection (a) to read as follows:

“(a) There is created in the department [of land and natural resources] a
special fund to be designated as the “special land and development fund”. Subject
to the provisions contained in the Hawaiian Homes Commission Act of 1920, as
amended, and in section 5(f) of the Admission Act of 1959, and except as provided
under section 171-138 for the industrial park special fund, all proceeds of sale of
public lands, including interest on deferred payments, and all rents from leases,
licenses, and permits derived from public lands shall be set apart in the fund and
shall be used only as authorized by the legislature, except that, without [such] prior
legislative authority, the board [of land and natural resources] may use the fund
for the following purposes:

(1) To reimburse the general fund of the State for [advancements heretofore
or hereafter made therefrom,] advances made which are required to be
reimbursed from the proceeds [of] derived from sales, leases, licenses,
or permits [derived from] of public lands;

(2) For the [incidental] maintenance of all lands under the control and
management of the board, including repairs or improvements, thereon|,
not to exceed $200,000]; provided that the department shall not expend
in excess of $500.000 in any fiscal year[;] without the prior approval

of the governor;
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(3) To repurchase any land, including improvements [thereon], in the
exercise by the board of any right of repurchase specifically reserved
in any patent, deed, lease, or other documents or as provided by law;

(4) For the payment of all appraisal fees; provided that all [such reim-
bursable] fees [collected by] reimbursed to the board shall be deposited
in the fund;

(5) For the payment of publication notices as required under this chapter;
provided that all or a portion of the expenditures may be charged to
the purchaser or lessee of public lands or any interest therein under
rules adopted by the board;

(6) For the planning and construction of roads and trails along state rights-
of-way not to exceed $5,000 in any fiscal year; and

(7) For the payment to private land [developer or] developers who have
contracted with the board for development of public lands under section
171-60.”

SECTION 2. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved -April 21, 1989.)

ACT 26 H.B. NO. 1862

A Bill for an Act Relating to Housing Finance and Development Corporation.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 26-8, Hawaii Revised Statutes, is amended to read as
follows:

“§26-8 Department of budget and finance. The department of budget and
finance shall be headed by a single executive to be known as the director of finance.

The department shall undertake the preparation and execution of the exec-
utive budget of the state government; conduct a systematic and continuous review
of the finances, organization, and methods of each department of the State to assist
each department in achieving the most effective expenditure of all public funds and
to determine that such expenditures are in accordance with the budget laws and
controls in force; have custody of state funds and be responsible for the safekeeping,
management, investment, and disbursement thereof; and administer state debts.

The department of budget and finance shall develop and operate an infor-
mation network in conjunction with its overall plans for establishing a communi-
cation backbone for state government. The state communication system shall be
established to facilitate implementation of the State’s distributed information pro-
cessing and information resource management plans; improve data, voice, and video
communications in state government; provide a means for connectivity among the
state, university, and county computer systems; and provide a long-term means for
public access to public information.

The functions and authority heretofore exercised by the bureau of the budget
(except for insurance management, surplus property management, and central pur-
chasing transferred to the department of accounting and general services) and the
funds custody, cash management, debt management, and administering of veterans
loan functions of the treasurer as heretofore constituted are transferred to the de-
partment of budget and finance established by this chapter.
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The employees retirement system as constituted by chapter 88 is placed
within the department of budget and finance for administrative purposes. The func-
tions, duties, and powers, subject to the administrative control of the director of
finance, and the composition of the board of trustees of the employees retirement
system shall be as heretofore provided by law.

The public utilities commission is placed within the department of budget
and finance for administrative purposes only.

The housing finance and development corporation is placed within the de-
partment of budget and finance for administrative purposes only.”

SECTION 2. Section 26-18, Hawaii Revised Statutes, is amended to read
as follows:

“§26-18 Department of business and economic development. (a) The
department of business and economic development shall be headed by a single
executive to be known as the director of business and economic development.

The department shall undertake statewide business and economic develop-
ment activities, undertake energy development and management, provide economic
research and analysis, plan for the use of Hawaii’s ocean resources, and encourage
the development and promotion of industry and international commerce through
programs established by law.

(b) The following are placed in the department of business and economic
development for administrative purposes as defined by section 26-35: Aloha Tower
development corporation, Hawaii community development authority, high tech-
nology development corporation, land use commission, natural energy laboratory
of Hawaii, [housing finance and development corporation,] and any other boards
and commissions as shall be provided by law.

The department of business and economic development shall be empowered
to establish, modify, or abolish statistical boundaries for cities, towns, or villages
in the State and shall publish, as expeditiously as possible, an up-to-date list of
cities, towns, and villages after changes to statistical boundaries have been made.”

SECTION 3. Section 201E-3, Hawaii Revised Statutes, is amended to read
as follows:

§201E-3 Housing finance and development corporation; establishment;
board; staff. (a) There is established the housing finance and development cor-
poration to be placed within the department of [business and economic development]
budget and finance for administrative purposes. The corporation shall be a public
body and a body corporate and politic with perpetual existence.

(b) The corporation shall be headed by a“board of directors which consists
of [eight] nine members, of whom six shall be public members appointed by the
governor as provided in section 26-34. Two public members shall be appointed at
large; the remaining public members shall be appointed from each of the counties
of Honolulu, Hawaii, Maui, and Kauai. The director of finance, the director of
business and economic development, or [a] their designated [representative,] rep-
Iesentatives, and the special assistant for housing shall be ex officio voting members.

(c) The governor shall select a chairperson and vice-chairperson from among
the members. The director of finance or the director of business and economic
development shall not be ex officio chairperson of the board.

(d) [Four] Five members shall constitute a quorum, whose affirmative vote
shall be necessary for all actions by the corporation. The members shall receive no
compensation for services, but shall be entitled to the necessary expenses, including
traveling expenses, incurred in the performance of their duties.
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(e) The corporation shall employ, not subject to chapters 76 and 77 and
section 26-35(4), an executive director. Effective July 1, 1988, the salary of the
executive director shall be $61,560 a year. The corporation may employ, subject
to chapters 76 and 77, technical experts and officers, agents, and employees,
permanent and temporary, as required. The corporation may also employ persons
on a contractual basis not subject to chapters 76, 77, and 78 when in the deter-
mination of the corporation the services to be performed are unique and essential
to the execution of the functions of the corporation; provided that no individual
contract shall be for a period longer than two years per term. The corporation may
call upon the aftorney general for such legal services as it may require, or it may
employ its own counsel and legal staff. The corporation may delegate to one or
more of its agents or employees such powers and duties as it deems proper.”

SECTION 4. (a) All officers and employees whose functions are transferred
to or conferred upon the housing finance and development corporation by this Act
shall be transferred with their current functions and shall continue to perform their
regular duties upon their transfer, subject to the state personnel laws and this Act.
No officer or employee of the State shall suffer any loss of salary, seniority, prior
service credit, vacation, sick leave, or other employee benefit or privilege as a
consequence of this Act.

In the event that an office or position held by an officer or employee having
tenure is abolished, the officer or employee shall not thereby be separated from
public employment, but shall remain in the employment of the State with the same
pay and classification and shall be transferred to some other office or position for
which the officer or employee is eligible under the personnel laws of the State as
determined by the head of the department of personnel services or the governor.

(b) All appropriate records, equipment, files, supplies, contracts, books,
papers, documents, maps, authorizations, and other property heretofore made, used,
acquired, or held in conjunction with functions transferred by this Act shall be
transferred with the functions, programs, or segments to which they relate.

(c) All funds appropriated for the 1989-1991 fiscal biennium, directly or
indirectly, relating to the functions, programs, or organizational segments trans-
ferred under this Act shall be appropriately transferred to the department of budget
and finance with the functions, programs, or segments to which they relate.

(d) It is the intent of this Act to neither jeopardize the receipt of any federal
aid nor impair the obligation of the State or any agency thereof to persons with
which it has existing contracts or to the holders of any bond issued by the State or
by any such agency, and to the extent, and only to the extent, necessary to effectuate
this intent, the governor may modify the strict provisions of this Act, but shall
promptly report any such modification with reasons therefor to the legislature at its
next session thereafter for review by the legislature.

SECTION 5. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 6. This Act shall take effect on July 1, 1989.

(Approved April 21, 1989.)
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ACT 27 H.B. NO. 1867

A Bill for an Act Relating to Agricultural Loans.
Be It Enacted by the Legislature of the State of Hawaii:
SECTION 1. Section 155-4, Hawaii Revised Statutes, is amended to read

as follows:

“§155-4 Powers and duties of the department. The department of agri-
culture shall have the following powers:
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Employ a secretary, who may be exempt from chapters 76 and 77,
and such other full-time and part-time employees, subject to chapters
76 and 77, as are necessary to effectuate the purposes of this chapter,
subject further to the limitation of funds in the agricultural loan reserve
fund. '

Designate such agents throughout the State as may be necessary for
property appraisal, the consideration of loan applications, and the su-
pervision of farming operations of borrowers. The agents may be com-
pensated for their services at such rates as the department in its dis-
cretion may fix.

Initiate and carry on a continuing research and education program,
utilizing and coordinating the services and facilities of other govern-
ment agencies and private lenders to the maximum, to inform qualified
farmers concerning procedures for obtaining loans and to inform private
lenders concerning the advantages of making loans to qualified farmers.
Cooperate with private and federal government farm loan sources to
increase the amount of loan funds available to qualified farmers in the
State.

Assist individual qualified farmers in obtaining loans from other sources.

‘Insofar as available funds and staff permit, counsel and assist individual

farmers in establishing and maintaining proper records to prove their
farming ability for loan purposes. ’

Insure loans made to qualified farmers by private lenders under section
155-5.

Participate in loans made to qualified farmers by private lenders under
section 155-6. :

Make loans to qualified farmers under the insured loan program of the
Farmers Home Administration, subject to section 155-7.

Make direct loans to qualified farmers under section 155-8.

Borrow money for loan purposes.

Assign and sell mortgages.

Hold title to. maintain, use, manage. operate, sell, lease, or otherwise
dispose of personal and real property acquired by way of foreclosure,

voluntary surrender, or otherwise, to recover moneys_ loaned.

(13) Sue and be sued in the name of the “State of Hawaii”.

(14) Exercise such incidental powers as are deemed necessary or req-
uisite to fulfill its duty in carrying out the purposes of this chapter.
Permit the board of agriculture to delegate] (15) Delegate authority to
its chairperson to approve loans, where the requested amount plus any
principal balance on existing loans to the applicant, does not exceed
$25,000 of state funds.

Promulgate] (16)_Adopt rules [as it may deem necessary in accordance
with chapter 91 having the force and effect of law.] necessary for the
purpose of this chapter.”
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SECTION 2. Section 171-2, Hawaii Revised Statutes, is amended to read
as follows:

“§171-2 Definition of public lands. “Public lands” means all lands or
interest therein in the State classed as government or crown lands previous to August
15, 1895, or acquired or reserved by the government upon or subsequent to that
date by purchase exchange, escheat, or the exercise of the right of eminent domain,
or in any other manner; including submerged lands, and lands beneath tidal waters
which are suitable for reclamatlon together with reclaimed lands which have been
given the status of public lands under this chapter, except:

(1) Lands designated in section 203 of the Hawaiian Homes Commission

Act, 1920, as amended,;

(2) Lands set aside pursuant to law for the use of the United States;

(3) Lands being used for roads and streets;

(4) Lands to which the United States rehnqulshed the absolute fee and
ownership under section 91 of the Hawaiian Organic Act prior to the
admission of Hawaii as a state of the United States unless subsequently
placed under the control of the board of land and natural resources and
given the status of public lands in accordance with the State Consti-
tution, the Hawaiian Homes Commission Act, 1920, as amended, or
other laws

(5) Lands to which the University of Hawaii holds title;

(6) Lands to which the Hawaii housing authority in its corporate capacity
holds title;

(7) Lands to which the Hawaii community development authority in its
corporate capacity holds title; [and]

(8) Lands to which the housing finance and development corporation in
its corporate capacity holds title[.]; and

(9) Lands to_which the department of agriculture holds title by way of
foreclosure, voluntary surrender, or otherwise, to recover moneys

loaned.”

SECTION 3. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 4. This Act shall take effect upon its approval.
(Approved April 21, 1989.)

ACT 28 H.B. NO. 1904

A Bill for an Act Relating to the Hawaiian Homes Commission Act, 1920, as
Amended.

Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 214, Hawaiian Homes Commission Act, 1920, as
amended, is amended by amending subsection (b) to read as follows:

“(b) In addition the department may:

(1) Use moneys in the Hawaiian home operating fund, with the prior
approval of the governor, to match federal, state, or county funds
available for the same purposes and to that end, enter into such un-
dertaking, agree to such conditions, transfer funds therein available
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for such expenditure, and do and perform such other acts and things,
as may be necessary or required, as a condition to securing matching
funds for such projects or works;

Loan or guarantee the repayment of or otherwise underwrite any au-
thorized loan or portion thereof[, up to a maximum of $50,000] to
lessees in accordance with section 215;

Loan or guarantee the repayment of or otherwise underwrite any au-
thorized loan or portion thereof to a cooperative association in ac-
cordance with section 215;

Permit and approve loans made to lessees by government agencies or
private lending institutions, where the department assures the payment
of such loans; provided that upon receipt of notice of default in the
payment of such assured loans, the department may, upon failure of
the lessee to cure the default within sixty days, cancel the lease and
pay the outstanding balance in full or may permit the new lessee to
assume the outstanding debt; and provided further that the department
shall reserve the following rights: the right of succession to the lessee’s
interest and assumption of the contract of loan; the right to require that
written notice be given to the department immediately upon default or
delinquency of the lessee; and any other rights enumerated at the time
of assurance necessary to protect the monetary and other interests of
the department;

Secure, pledge, or otherwise guarantee the repayment of moneys bor-
rowed by the department from government agencies or private lending
institutions and pay the interim interest or advances required for loans;
provided that the State’s liability, contingent or otherwise, either on
moneys borrowed by the department or on departmental guarantees of
loans made to lessees under this paragraph and paragraphs (2), (3),
and (4) of this subsection, shall at no time exceed $21,000,000; the
department’s guarantee of repayment shall be adequate security for a
loan under any state law prescribing the nature, amount, or form of
security or requiring security upon which loans may be made;

Use available loan fund moneys or other funds specifically available
for such purposes as cash guarantees when required by lending agen-
cies;

Exercise the functions and reserved rights of a lender of money or
mortgagee of residential property in all direct loans made by govern-
ment agencies or by private lending institutions to lessees the repayment
of which is assured by the department. The functions and reserved
rights shall include but not be limited to, the purchasing, repurchasing,
servicing, selling, foreclosing, buying upon foreclosure, guaranteeing
the repayment, or otherwise underwriting, of any loan, the protecting
of security interest, and after foreclosures, the repairing, renovating,
or modernization and sale of property covered by the loan and mort-
gage;

Pledge receivables of loan accounts outstanding as collateral to secure
loans made by government agencies or private lending institutions to
the department, the proceeds of which shall be used by the department
to make new loans to lessees or to finance the development of available
lands for purposes permitted by this Act; provided that any loan agree-
ment entered into under this paragraph by the department shall include
a provision that the money borrowed by the department is not secured
directly or indirectly by the full faith and credit or the general credit
of the State or by any revenues or taxes of the State other than the
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receivables specifically pledged to repay the loan; provided further that
in making loans or developing available lands out of money borrowed
under this paragraph, the department may establish, revise, charge,
and collect fees, premiums, and charges as necessary, reasonable, or
convenient, to assure repayment of the funds borrowed, and the fees,
premiums, and charges shall be deposited into the Hawaiian home trust
fund; and provided further that no moneys of the Hawaiian home loan
fund may be pledged as security under this paragraph; and
Notwithstanding any other provisions of this Act to the contrary, trans-
fer into the Hawaiian home trust fund any available and unpledged
moneys from any loan funds, the Hawaiian loan guarantee fund, or
any fund or account succeedlng thereto, except the Hawaiian home
loan fund, for use as cash guarantees or reserves when required by a
federal agency authorized to insure or guarantee loans to lessees.”

SECTION 2. Section 215, Hawaiian Homes Commission Act, 1920, as

amended, is amended to read as follows:

“§215. Conditions of loans. Except as otherwise provided in section {213(a)(5)]

213(a)(2), each contract of loan with the lessee or any successor or successors to
[his] the lessee’s interest in the tract or with any agricultural, mercantile, or aqua-
cultural cooperative association composed entirely of lessees shall be held subject
to the following conditions whether or not stipulated in the contract loan:
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At any one time, the outstanding amount of loans made to any lessee,
or successor or successors in interest, for the repair, maintenance,
purchase, and erection of a dwelling and related permanent improve-
ments shall not exceed [$50,000,] fifty per cent of the maximum single
residence loan amount allowed in Hawaii by the United States De-
partment of Housing and Urban Development’s Federal Housing
Administration (FHA), for the development and operation of a farm,
ranch, or aquaculture operation shall not exceed $50,000, except that
when loans are made to an agricultural or aquacultural cooperative
association for the purposes stated in section 214(a)(4), the loan limit
shall be determined by the department on the basis of the proposed
operations and the available security of the association, and for the
development and operation of a mercantile establishment shall not
exceed the loan limit determined by the department on the basis of the
proposed operations and the available security of the lessee or of the
organization formed and controlled by lessees; provided that upon the
death of a lessee leaving no relative qualified to be a lessee of Hawaiian
home lands, or the cancellation of a lease by the department, or the
surrender of a lease by the lessee, the department shall make the
payment provided for by section 209(a), the amount of any such pay-
ment [made to the legal representative of the deceased lessee, or to
the previous lessee, as the case may be,] shall be considered as part
or all, as the case may be, of any such loan to the successor or
successors, without limitation as to the above maximum amounts;
provided further that in case of death of a lessee, or cancellation of a
lease by the department, or the surrender of a lease by the lessee, the
successor or successors to the tract shall assume any outstanding loan
or loans thereon, if any, without limitation as to the above maximum
amounts but subject to paragraph (3).
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The loans shall be repaid in periodic installments, such installments
to be monthly, quarterly, semiannual, or annual as may be determined
by the department in each case. The term of any loan shall not exceed
thirty years. Payments of any sum in addition to the required install-
ments, or payment of the entire amount of the loan, may be made at
any time within the term of the loan. All unpaid balances of principal
shall bear interest at the rate of two and one-half per cent a year for
loans made directly from the Hawaiian home loan fund, or at the rate
of two and one-half per cent or higher as established by law for other
loans, payable periodically or upon demand by the department, as the
department may determine. The payment of any installment due shall
be postponed in whole or in part by the department for such reasons
as it deems good and sufficient and until such later date as it deems
advisable. Such postponed payments shall continue to bear interest on
the unpaid principal at the rate established for the loan.

In the case of the death of a lessee the department shall, in any case,
permit the successor or successors to the tract to assume the contract
of loan subject to paragraph (1). In case of the cancellation of a lease
by the department or the surrender of a lease by the lessee, the de-
partment may, at its option declare all installments upon the loan
immediately due and payable, or permit the successor or successors
to the tract to assume the contract of loan subject to paragraph (1).
The department may, in such cases where the successor or successors
to the tract assume the contract of loan, waive the payment, wholly
or in part, of interest already due and delinquent upon the loan, or
postpone the payment of any installment thereon, wholly or in part,
until such later dates as it deems advisable. Such postponed payments
shall, however, continue to bear interest on the unpaid principal at the
rate established for the loan. Further, the department may, if it deems
it advisable and for the best interests of the lessees, write off and
cancel, wholly or in part, the contract of loan of the deceased lessee,
or previous lessee, as the case may be, where such loans are delinquent
and deemed uncollectible. Such write off and cancellation shall be
made only after an appraisal of all improvements and growing crops
or improvements and aquaculture stock, as the case may be, on the
tract involved, such appraisal to be made in the manner and as provided
for by section [210.5] 209(a). In every case, the amount of such
appraisal, or any part thereof, shall be considered as part or all, as the
case may be, of any loan to such successor or successors, subject to
paragraph (1).

No part of the moneys loaned shall be devoted to any purpose other
than those for which the loan is made.

The borrower or the successor to his interest shall comply with such
other conditions, not in conflict with any provision of this Act, as the
department may stipulate in the contract of loan.

The borrower or the successor to his interest shall comply with the
conditions enumerated in section 208, and with section 209 of this Act
in respect to the lease of any tract.

Whenever the department shall determine that a borrower is delinquent
in the payment of any indebtedness to the department, it may require
such borrower to execute an assignment to it, not to exceed, however,
the amount of the total indebtedness of such borrower, including the
indebtedness to others the payment of which has been assured by the
department of all moneys due or to become due to such borrower by
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reason of any agreement or contract, collective or otherwise, to which
the borrower is a party. Failure to execute such an assignment when
requested by the department shall be sufficient ground for cancellation
of the borrower’s lease or interest therein.”

SECTION 3. The provisions of this amendment are declared to be severable,
and if any section, sentence, clause or phrase, or the application thereof to any
person or circumstances is held ineffective because there is a requirement of having
the consent of the United States to take effect then, that portion only shall take
effect upon the granting of consent by the United States and the effectiveness of
the remainder of this amendment or the application thereof shall not be affected.

SECTION 4. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 5. This Act shall take effect upon its approval.
(Approved April 21, 1989.)

ACT 29 H.B. NO. 106

A Bill for an Act Relating to Carpool Lanes.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The legislature finds that carpool lanes, established to reduce
traffic volume on our roadways, are currently underutilized. The purpose of this
Act is to encourage motorists to utilize existing carpool lanes by reducing the
minimum vehicle occupancy requirement from three persons to two persons.

SECTION 2. Section 291C-53, Hawaii Revised Statutes, is amended by
amending subsection (a) to read as follows:

“§291C-53 Restrictions on use of controlled-access roadway or high-
way.! (a) The director of transportation by order, and the counties by ordinance,
may regulate or prohibit the use of any controlled-access roadway or highway within
their respective jurisdictions by any class or kind of traffic which is found to be
incompatible with the normal and safe movement of traffic. Persons operating
motorcycles which are otherwise permitted on a controlled-access roadway or high-
way shall be permitted to use any carpool lane designated on such roadway or
highway. For the purposes of this subsection, “carpool lane” means a designated
lane of a laned roadway where the use of such designated lane is restricted to
vehicles carrying at least [three] two persons and to other vehicles enumerated by
order or ordinance.”

SECTION 3. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 4. This Act shall take effect upon its approval.
(Approved April 24, 1989.)
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Note

1. So in original.

ACT 30 H.B. NO. 118

A Bill for an Act Relating to Child Passenger Restraints.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 291-11.5, Hawaii Revised Statutes, is amended to
read as follows:

“[[18291-11.5[]] Child passenger restraints. (a) Except as otherwise pro-
vided in this section, no person operating a motor vehicle on a public highway in
the State shall transport a child under four years of age except under the following
circumstances:

(1) If the child is under three years of age, the person operating the motor
vehicle shall ensure that the child is properly restrained in a child
passenger restraint system approved by the United States Department
of Transportation at the time of its manufacture; or

(2) If the child is three years of age or older but less than four years of
age, the person operating the motor vehicle must either ensure that the
child is properly restrained in a’child passenger restraint system ap-
proved by the United States Department of Transportation at the time
of its manufacture or ensure that the child is restrained by a seat belt
assembly.

(b) Operators of the following motor vehicles shall be exempt from the
requirements ‘of this section: emergency, commercial, [for hire,] and mass transit
vehicles [and type I school buses.] Further exemptions from this section may be
established by the department of transportation pursuant to rules adopted under
chapter 91.

(c) This section shall not apply if the number of persons in a vehicle exceeds
the greater of the following:

" (1) The number of seat belt assemblies available in the vehicle; or

(2) The number of seat belt assemblies originally installed in the vehicle;
provided that all available seat belt assemblies are being used to restrain a passenger,
and those children not restrained by an approved child passenger restraint system
or a seat belt assembly are in the back seat of the motor vehicle.

(d) In no event shall failure of a child under the age of four years to be
restrained or failure to restrain such a child in a child passenger restraint system or
a seat belt assembly be considered as contributory negligence, comparative negli-
gence, or negligence per se.

(e) Any person violating this section shall be guilty of a violation and subject
to the penalties of section 291C-161(b).

(f) As used in this section, “emergency vehicle”, “mass transit vehicle”,
and “seat belt assembly” shall have the same meaning as provided in section 291-
11.6.

As used in this section, “commercial vehicle” shall be defined as any motor
vehicle that is being used for the transportation of persons for hire, compensation,

or profit.”

SECTION 2. Statutory material to be repealed is bracketed. New statutory
material is underscored.
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SECTION 3. This Act shall take effect upon its approval.
(Approved April 24, 1989.)

ACT 31 H.B. NO. 127

A Bill for an Act Relating to Transportation.

Be It Enacted by the Legislature of the State of Hawaii:
SECTION 1. The Legislature finds that:

ey
)

3)

C))

&)

The majority of the State’s citizens commute daily by private auto-
mobile.

The growth and development of major urban, suburban, and residential
centers throughout the State impacts each island’s transportation system
by placing increasing numbers of vehicles on the major arterials which
connect these important centers on each island.

At the present rate of growth and development, the State’s transpor-
tation needs will soon exceed the capabilities of its existing highways
system.

Creating new roadways and expanding existing roadways, traditional
methods used in the past to address the State’s transportation needs,
are no longer viable alternatives due to the current high cost of con-
struction, the scarcity of available land, and other significant social,
economic, and environmental concerns.

Transportation systems management programs consisting of rideshar-
ing arrangements and the development, promotion, and coordination
of ridesharing programs are attractive since they can be implemented
with minimal lead times at relatively low costs to the State.

The purpose of this Act is to effectnate the establishment of a transportation
systems management program which shall include, but not be limited to:

1)

)
3
“

&)

(6)

Planning, developing, promoting, and coordinating ridesharing pro-
grams consisting of feasible varieties of ridesharing arrangements as
defined under section 279G-1, and assisting public employers, private
employers, schools, and other organizations in the planning, devel-
opment, promotion, and coordination of ridesharing programs;
Assisting in the formulation of ridesharing arrangements;

Promoting the use of high occupancy vehicle lanes and carpool lanes;
Promoting programs to discourage commuting by private vehicles,
except through ridesharing arrangements or by common carrier;
Promoting and coordinating with public employers, private employers,
and schools the alteration of work and school hours for employers and
students; and '

Planning, developing, promoting, and coordinating programs to en-
courage bicycling as a mode of transportation and recreation.

SECTION 2. Section 26-19, Hawaii Revised Statutes, is amended to read

as follows:

“§26-19 Department of transportation. The department of transportation
shall be headed by a single executive to be known as the director of transportation.

The department shall establish, maintain, and operate transportation facilities
of the State, including highways, airports, harbors, and such other transportation
facilities and activities as may be authorized by law. : :
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The department shall plan, develop, promote, and coordinate various trans-

portation systems management programs that shall include, but not be limited to,
alternate work and ‘school hours programs, bicycling programs, and ridesharing

programs.

The department shall develop and promote ridesharing programs which shall
include but not be limited to, carpool and vanpool programs, and may assist or-
ganizations interested in promoting similar programs, [and] arrange for contracts
with private organizations to manage and operate these programs|.], and assist in
the formulation of ridesharing arrangements. Ridesharing programs include informal
arrangements in which three or more persons ride together in a motor vehicle for
four or more days a week to or from work or school.

The functions and authority heretofore exercised by the department of public
works with respect to highways are transferred to the department of transportation
established by this chapter. o

On July 1, 1961, the Hawaii aeronautics commission, the board of harbor
commissioners and the highway commission shall be abolished and their remaining
functions, duties, and powers shall be transferred to the department of transportation.

Upon the abolishment of the Hawaii aeronautics commission, the board of
harbor commissioners, and the highway commission, there shall be established
within the department of transportation a commission to be known as the commission
on transportation which shall sit in an advisory capacity to the director of trans-
portation on matters within the jurisdiction of the department of transportation. The
commission on transportation shall consist of not more than eleven members, with
the number of members from each county insofar as practicable being approximately
proportional to the population of the respective counties to the population of the
State; provided that each of the four counties shall be [representated] represented
by at least one member.”

SECTION 3. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 4. This Act shall take effect on July 1, 1989.
(Approved April 24, 1989.)

ACT 32 H.B. NO. 132

A Bill for an Act Relating to Wages and Other Compensation.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 388-2, Hawaii Revised Statutes, is amended to read
as follows:

«8388-2 Semimonthly payday. (a) Every employer shall pay all wages due
to the employer’s employees at least twice during each calendar month, on regular
paydays designated in advance by the employer, in lawful money of the United
States or with checks convertible into cash on demand at full face value thereof;
provided that when a majority of an employer’s employees or a majority of the
employees in a collective bargaining unit recognized by an employer or established
by law elect, in a secret ballot election under procedures approved by the director
of labor and industrial relations, to be paid once a month on a regularly scheduled
basis, the employees shall be paid on such monthly basis. The elections shall not
be held more frequently than once in every two years|.] and each election shall be
valid for a period of two_years.
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(b) The earned wages of all employees shall be due and payable within
seven days after the end of each pay period.
(c) The director may, upon application showing good and sufficient reasons,
permit an employer to: v
(1) Establish regular paydays less frequently than semimonthly provided
that the employee shall be paid in full at least once each calendar month
on a regularly established schedule;
(2) Pay earned wages within fifteen days after the end of each pay period.”

SECTION 2. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 3. This Act shall take effect upon its approval.

(Approved April 24, 1989.)

ACT 33 H.B. NO. 133

A Bill for an Act Relating to Campaign Spending.
Be It Enacted by the Legislature of the State of Hawaii:

_SECTION 1. Section 11-212, Hawaii Revised Statutes, is amended by
amending subsection (a) to read as follows:

“(a) Each candidate, authorized person in the case of a party, or campaigr
treasurer in the case of a committee, shall file a preliminary report with the com-
mission or appropriate county clerk’s office, on forms provided by the commission
no later than 4:30 p.m. on the tenth [working] calendar day prior to each election.
The report shall be certified pursuant to section 11-195 and shall contain the fol-
lowing information which is current through the fifteenth calendar day prior to the
election:

(1) The aggregate sum of all contributions and other campaign receipts

received;

(2) The amount and date of deposit of the contribution and thie name and

address of each donor who contributes an aggregate of more than $100;

(3) All expenditures made, incurred, or authorized by or for a candidate,

including the name and address of each payee and the amount, date,
and purpose of each expenditure; and

(4) A current statement of the balance on hand or deficit.”

SECTION 2. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 3. This Act shall take effect upon its approval.

(Approved April 24, 1989.)
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ACT 34 H.B. NO. 227

A Bill for an Act Relating to Parentage.
Be It Enacted by the Legislature of the State of Hawalii:

SECTION 1. Section 584-11, Hawaii Revised Statutes, is amended to read
as follows:

“[[18584-11[]] [Blood] Genetic tests. (a) The court may, and upon request
of a party shall, require the child, mother, or alleged father to submit to genetic
tests, including blood tests. The tests shall be performed by an expert qualified as
an examiner of [blood types,] genetic markers, appointed by the court.

(b) The court, upon reasonable request by a party, shall order that inde-
pendent tests be performed by other experts qualified as examiners of [blood types.]
genetic markers.

(c) In all cases, the court shall determine the number and qualifications of
the experts.

(d) “Genetic test” means the testing of inherited or genetic characteristics
(genetic markers) and includes blood testing for paternity purposes.”

SECTION 2. Section 584-12, Hawaii Revised Statutes, is amended to read
as follows:

“[[18584-12[1] Evidence relating to paternity. Evidence relating to pa-

ternity may include:

(1) Evidence of sexual intercourse between the mother and alleged father
at any possible time of conception;

(2) Anexpert’s opinion concerning the statistical probability of the alleged
father’s paternity based upon the duration of the mother’s pregnancy;

(3) [Blood] Genetic test results, including blood test results, weighted in
accordance with evidence, if available, of the statistical probability of
the alleged father’s paternity;

(4) Medical or anthropological evidence relating to the alleged father’s
paternity of the child based on tests performed by experts. If a man
has been identified as a possible father of the child, the court may,
and upon request of a party shall, require the child, the mother, and
the man to submit to appropriate tests; and

(5) All other evidence relevant to the issue of paternity of the child.”

SECTION 3. Section 584-13, Hawaii Revised Statutes, is amended by
amending subsection (c) to read as follows:

“(c) If a party refuses to accept a recommendation made under subsection
(a) and genetic tests, including blood tests have not been taken, the court shall
require the parties to submit to [blood] genetic tests, if practicable. Thereafter the
judge shall make an appropriate final recommendation. If a party refuses to accept
the final recommendation, the action shall be set for trial.”

SECTION 4. Section 584-14, Hawaii Revised Statutes, is amended by
amending subsection (c) to read as follows:

“(c) In an action against an alleged father, evidence offered by him with

respect to a man who is not subject to the jurisdiction of the court concerning his
sexual intercourse with the mother at or about the probable time of conception of
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the child shall be admissible in evidence only if he has undergone and made available
to the court genetic tests, including blood tests the results of which do not exclude
the possibility of his paternity of the child.”

SECTION 5. Section 584-16, Hawaii Revised Statutes, is amended to read
as follows:

“{[18584-16[]] Costs. The court may order reasonable fees of counsel, ex-
perts, and the child’s guardian ad litem, and other costs of the action and pre-trial
proceedings, including [blood] genetic tests, to be paid by the parties in proportions
and at times determined by the court. The court may order the proportion of any
indigent party to be paid by the State, or such person as the court shall direct.”

SECTION 6. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 7. This Act shall take effect upon its approval.
(Approved April 24, 1989.)

ACT 35 H.B. NO. 232

A Bill for an Act Relating to Marriage.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 572-6, Hawaii Revised Statutes, is amended to read
as follows:

“§572-6 Application; license; limitations. [In order to] To secure a license
to marry, the persons applying [therefor] for the license shall appear personally
before an agent authorized to grant marriage licenses and shall file with the agent
an application in writing. The application shall be accompanied by a statement
signed and sworn to by each of the persons, setting forth: the person’s full name,
[age] date of birth, [race,] residence[, occupation, if any]; their relationship, if any;
the full names of parents[, and whether living or dead; whether previously married
and the manner of the dissolution of the prior marriage or marriages; any]; and that

all prior marriages, if any, have been dissolved by death or dissolution. If all prior
marriages have been dissolved by death or dissolution, the statement shall also set

forth the date of death of the last prior spouse or the date and jurisdiction in which
the last decree of dissolution was entered. Any other [items required by] information
consistent with the standard marriage certificate as recommended by the [public
health service, national center for health statistics,] Public Health Service, National
Center for Health Statistics, may be requested for statistical or other purposes.
subject to approval of and modification by the department of health[.]; provided

that the information shall be provided at the option of the applicant and no applicant
shall be denied a license for failure to provide the information. The agent shall

indorse on the application, over the agent’s signature, the date of the filing thereof
and shall issue a license which shall bear on its face the date of issuance. Every
license shall be of full force and effect for thirty days commencing from and
including the date of issuance. After the thirty-day period, the license shall become
void and no marriage ceremony shall be performed thereon.

It shall be the duty of every person, legally authorized to grant licenses to
marry, to immediately report the issuance of every marriage license to the agent
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of the department of health in the district in which the license is issued, setting
forth all facts required to be stated in such manner and on such form as the department
may prescribe.”

SECTION 2. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 3. This Act shall take effect on July 1, 1989.
(Approved April 24, 1989.)

ACT 36 H.B. NO. 301

A Bill for an Act Relating to Boundaries.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The purpose of this Act is to improve the delivery of judicial
and law enforcement services in leeward Oahu by transferring the residential sub-
divisions of Waikakalua, Waipio Acres, and Mililani Town from the Ewa district
to the Wahiawa district. In terms of judicial service purposes, the Ewa district court
is located in Pearl City, and the Wahiawa district court is located in Wahiawa.

Twenty years ago, these subdivisions consisted primarily of pineapple fields.
Today, 30,000 residents live in these subdivisions, and this figure is expected to
expand to 50,000 in the near future. Over the years, many of these residents,
including members of the Mililani neighborhood board, have questioned the ra-
tionale why they must travel the longer distance to Pearl City instead of utilizing
the Wahiawa district court.

This Act provides several advantages. First of all, residents will not only
have a shorter drive to the Wahiawa district court, but they will be avoiding the
heavy Honolulu-bound traffic as well. Secondly, judicial workload would be better
distributed since the Ewa district court currently has a heavier workload than the
Wahiawa district court. And thirdly, because this boundary change would conform
to the geographic division set up by the Honolulu police department, it should
alleviate the jurisdictional concerns that have constantly plagued that department.
This would also facilitate court appearances by police officers assigned to the
Wahiawa police station.

SECTION 2. Section 4-1, Hawaii Revised Statutes, is amended to read as
follows:

“84-1 Districts, generally. For election, taxation, education, city, county,
and all other purposes, the State shall be divided into the following districts:
(1) The island and county of Hawaii shall be divided into nine districts as
follows:
(A) Puna, to be styled the Puna district;
(B) From the Hakalau stream to the boundary of South Hilo and
Puna, to be styled the South Hilo district;
(C) From the boundary of Hamakua and North Hilo to the Hakalau
stream, to be styled the North Hilo district;
(D) Hamakua, to be styled the Hamakua district;
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(E)
()
G)
(H)

@

North Kohala, to be styled the North Kohala district;
South Kohala, to be styled the South Kohala district;
North Kona, to be styled the North Kona district;
South Kona, to be styled the South Kona district;
Kau, to be styled the Kau district.

The islands of Maui, Molokai, Lanai, and Kahoolawe and counties of
Maui and Kalawao shall be divided into seven districts as follows:

(A)
(B)

©)

(%)
2]

(F)

G

Kahikinui, Kaupo, Kipahulu, Hana, and Koolau, to be styled
the Hana district;

Hamakualoa, Hamakuapoko, portion of Kula, and Honuaula, the
western boundary being a line starting from the sea at Kapukaulua
on the boundary between the ahupuaas of Haliimaile and Wai-
luku, thence running inland following the boundary to the mauka
side of the Lowrie ditch, thence following the mauka side of the
ditch and its projected extension to the Waiakoa gulch which is
the boundary between the ahupuaas of Pulehunui and Waiakoa,
thence down along the boundary to the mauka boundary of the
Waiakoa Homesteads (makai section), thence along the boundary
to the ahupuaa of Kaonoulu, thence across the ahupuaa of Kaon-
oulu to the mauka boundary of the Waiohuli-Keokea Beach
Homesteads, thence along the boundary to the mauka boundary
of the Kamaole Homesteads, thence along the boundary and the
extension thereof to the north boundary of the ahupuaa of Pacahu,
thence along the boundary to the sea, and including the island
of Kahoolawe, to be styled the Makawao district;

All that portion of central Maui lying east of a line along the
boundary of the ahupuaas of Kahakuloa and Honokohau to the
peak of Eke crater, thence along the ridge of mountains and
down the bottom of Manawainui gulch to the sea, and west of
the boundary of Makawao district, to be styled Wailuku district;
All that portion of Maui lying west of Wailuku district, to be
styled the Lahaina district;

The island of Molokai, except that portion of the island known
as Kalaupapa, Kalawao, and Waikolu and commonly known or
designated as the Settlement for Hansen’s disease sufferers, to
be styled the Molokai district;

All that portion of the island of Molokai known as Kalaupapa,
Kalawao, and Waikolu forming the county of Kalawao, to be
styled the Kalawao district;

The island of Lanai, to be styled the Lanai district.

The island of Oahu shall be divided into seven districts as follows:

(A)

(B)
©
D)

(B

From Makapuu Head in Maunalua to Moanalua inclusive, and
the islands not included in any other district, to be styled the
Honolulu district;

Ewa, excluding Waikakalaua, Waipio Acres, and Mililani Town,
to be styled the Ewa district;

Waianae excluding Waianae Uka, to be styled the Waianae dis-
trict;

From Kaena point to and including the ahupuaa of Waimea
excluding Wahiawa, hereinafter described, to be styled the Waialua
district;

From Waimea to Lae o ka Oio, to be styled the Koolauloa district;
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(F) From Lae o ka Oio to Makapuu Head in Waimanalo, to be styled
the Koolaupoko district;

(G) Wahiawa and Waianae Uka, including Waikakalaua, Waipio
Acres, and Mililani Town, lying between Ewa and Waialua dis-
tricts and more particularly described in the following manner:
Beginning at Puu Kaaumakua in the Koolau range and running
to.and along the south boundary of Waianae Uka (which is also
the south boundary of Schofield Barracks Military Reservation)
to and including Waikakalaua, Waipio Acres, and Mililani Town,
thence to Puu Hapapa in the Waianae range; thence continuing
along Schofield Barracks Military Reservation northerly along
the Waianae range to Puu Kaala, easterly along Mokuleia down
ridge to Puu Pane, continuing to Maili Trig. station, and down
ridge to Haleauau stream and down Haleauau stream to Kau-
konahua gulch, and easterly along the gulch to the west boundary
of the ahupuaa of Wahiawa; thence leaving Schofield Barracks
Military Reservation and following up and along the west and
north boundaries of the ahupuaa of Wahiawa to the Koolau range;
thence along the Koolau range to the beginning; to be styled the
Wahiawa district.

(4) The islands of Kauai, Niihau, Kaula, and county of Kauai, shall be
divided into. five districts as follows:

(A) From Puanaaiea Point to the ili of Eleele, including the islands
of Niihau and Kaula, to be styled the Waimea district;

(B) From and including the ili of Eleele to and including Mahaulepu,
to be styled the Koloa district;

(C) From and including Kipu to the northerly bank of the north fork
and the main Wailua river, to be styled the Lihue district;

(D) From the northerly bank of the north fork and the main Wailua
river to Kealaakaiole, to be styled the Kawaihau district;

(E) From and including Kealaakaiole to Puanaaiea Point, to be styled
the Hanalei district.”

SECTION 3. New statutory material is underscored.

SECTION 4. This Act shall take effect upon its approval.
(Approved April 24, 1989.)

ACT 37 H.B. NO. 335

A Bill for an Act Relating to Jury Trials.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The purpose of this Act is to conform existing statutory law
to the constitutional amendment which raised the limit on jury trials to controversies
in excess of $5,000.

SECTION 2. Section 604-5, Hawaii Revised Statutes, is amended by amend-
ing subsection (b) to read as follows:

“(b) The district courts shall try and determine all actions without a jury,
subject to appeal according to law. Whenever a civil matter is triable of right by
a jury and trial by jury is demanded in the manner and within the time provided

77



ACT 38

by the rules of court, the case shall be transferred to the circuit court. If the demand
is made in the complaint and the matter is triable of right by a jury, the action may
be commenced in the circuit court if the amount in controversy exceeds [$1,000.]

$5.000.”

SECTION 3. Statutory material to be repealed is bracketed. New statutory
material is underscored. o

SECTION 4. This Act shall take effect upon its approval.
(Approved April 24, 1989.)

ACT 38 H.B. NO. 336

A Bill for an Act Relating to Probate.
Be It Enacted by the Legislature of the State of Hawaii:

) SECTION 1. Purpose. The current probate code, section 560:2-803, Hawaii
Revised Statutes, prohibits a beneficiary who feloniously and intentionally or know-
ingly kills a person in violation of sections 707-701 (murder) and 707-702(1)(b)
(manslaughter) from inheriting any property of the decedent. Since.the time this
section was enacted, the crime of murder, formerly contained in section 707-701,
has been expanded to include two degrees. The first degree remains defined under
section 707-701, but the second degree is now defined under 707-701.5. This bill
makes a technical amendment by specifically including the crime of second degree
murder in the probate statute, so that the original intent of the legislature that
murderers are not to profit by their victims’ deaths is not unintentionally limited
to a narrower range of homicide. : ’

4 This bill makes an additional technical amendment by changing the violation
from *707-701 and 707-702(1)(b)” to “707-701 or 707-702(1)(b)”, to clarify that
the killer should be prohibited from profiting by either murder or manslaughter and
is not required to accomplish both. '

SECTION 2. Section 560:2-803, Hawaii Revised Statutes, is ameiided by
amending subsections (a), (b), (c) to read as follows:

“(a) A surviving spouse, heir or devisee who feloniously and intentionally
or knowingly kills the decedent in violation of [sections] section 707-701 [and],
707-701.5, or 707-702(1)(b) is not entitled to any benefits under the will or under
this Article, and the estate of decedent passes as if the killer had predeceased the
decedent. Property appointed by the will of the decedent to or for the benefit of
the killer passes as if the killer had predeceased the decedent. . »

(b) Any joint tenant who feloniously and intentionally or knowingly kills
another joint tenant in violation of [sections] section 707-701 [and], 707-701.5, or
707-702(1)(b) thereby effects a severance of the interest of the decedent so that the
share of the decedent passes as the decedent’s property and the killer has no rights
by survivorship. This provision applies to joint tenancies and tenancies by the
entirety in real and personal property, joint accounts in banks, savings and loan
associations, credit unions and other institutions, and any other form of coownership
with survivorship incidents. '

(¢) A named beneficiary of a bond, life insurance policy, or other contractual
arrangement who feloniously and intentionally or knowingly kills the principal
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obligee or the person upon whose life the policy is issued in violation of [sections]
section 707-701 [and], 707-701.5, or 707-702(1)(b) is not entitled to any benefit
under the bond, policy or other contractual arrangement and it becomes payable
as though the killer had predeceased the decedent.”

SECTION 3. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 4. This Act shall take effect upon its approval.
(Approved April 24, 1989.)

ACT 39 H.B. NO. 361

A Bill for an Act Relating to Personal Care Services.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 346-64, Hawaii Revised Statutes, is amended by
amending subsection (b) to read as follows

“(b) As used in this section: ,

“Nonmedicaid recipient” means an 1nd1v1dual whose income is at least [two]
one hundred per cent of and not more than [four] three hundred per cent of the
current medical assistance community income limit; and whose personal reserve is
[at least one hundred per cent of and] not more than four hundred per cent of the
current medical assistance 11m1t for personal reserve retention.

“Personal care services” mean services to assist in bathmg, dressing, and
feedmg, performance of toilet and personal hyglene functions; assistance with med-
ications which are ordinarily self-administered; assistance with mobility and transfer
activities; and other household tasks which are related to a medical need.”

SECTION 2. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 3. This Act shall take effect on July 1, 1989.
(Approved April 24, 1989.)

ACT 40 . H.B. NO. 402

A BiH for an Act Relating to Juvenile Justice Interagency Board.
Be It Enacted by the Legislature of the State of Hawaii:

SECTiON 1. Section 571D-1, Hawaii Revised Statutes, is amended to read
as follows:

“§571D-1 Juvenile Justlce mteragency board There is established w1th1n
the department of the attorney general for administrative purposes the juvenile justice
interagency board, consisting of eleven voting members which shall include a police
chief of one of the counties, the prosecuting attorney of a county, a representative
from a private social service agency, and two additional members, all appointed
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by the governor as provided in section 26-34, and the superintendent of education,
the public defender, the director of corrections, the director of health, the director
of human services, and the senior judge of the first circuit family court as ex officio
members. The composition of the board shall include a resident member from each
county in the State. _ :
The board shall annually elect from among its members a chairperson who

shall preside at meetings of the board.
The attorney general shall designate the executive secretary of the board.”

SECTION 2. Statutory material to be repealed is bracketed.! New statutory
material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved April 24, 1989.)

Note
1. No bracketed material.

ACT 41 H.B. NO. 410

A Bill for an Act Relating to Depanmént of Corrections.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 353-7, Hawaii Revised Statutes, is amended by amend-
ing subsection (b) to read as follows:

“(b) The facility shall: v v

(1) Provide extensive control and correctional programs for categories of
persons who cannot be held or treated in other correctional facilities
including, but not limited to:

(A) Individuals committed because of serious predatory or violent
crimes against the person;

(B) Intractable recidivists;

(C) Persons characterized by varying degrees of personality disor-
ders; , .

(D) Recidivists identified with organized crime; and

(E) Violent and dangerously deviant persons; [and

(F)  Persons in need of major medical, psychiatric, or specialized

. care;]

(2) Provide correctional services including, but not limited to, psychiatric
and psychological evaluation, social inventory, correctional program-
ming, and medical and dental services; and

(3) Provide recreational, educational, occupational training, and social
adjustment programs.”

SECTION 2. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved April 24, 1989.)
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ACT 42 H.B. NO. 411

A Bill for an Act Relating to Transfer of Inmates.

Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Chapter 353, Hawaii Revised Statutes, is amended by adding
a new section to be appropriately designated and to read as follows:

“8353- Transfer of inmates to out-of-state institutions. (a) The director,
with the approval of the governor, may effect the transfer of a committed felon to
any out-of-state correctional institution located in a state which is not a member of
the Western Interstate Corrections Compact if it is in the interest of the security or
good management of the state correctional facility where the inmate is presently
placed or in the interest of the inmate.

(b) Terms and conditions of the transfer and any reimbursement for expenses
shall be agreed upon between the department and the out-of-state correctional
institution prior to transfer.”

SECTION 2. New statutory material is underscored.’

SECTION 3. This Act shall take effect upon its approval.
(Approved April 24, 1989.)

Note
1. Edited pursuant to HRS §23G-16.5.

ACT 43 H.B. NO. 558

A Bill for an Act Relating to the Judiciary.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 560:5-309, Hawaii Revised Statutes, is amended by
amending subsection (a) to read as follows:

“(a) In a proceeding for the appointment or removal of a guardian of the
person of an incapacitated person other than the appointment of a temporary guardian
or temporary suspension of a guardian, notice of the time and place of hearing shall
be given by the petitioner to each of the following:

1) The ward or the person concerning whom the proceeding has been
commenced and the ward’s or person’s spouse, legal parents, and adult
children;

(2) Any person who is serving as the guardian of the ward’s or person’s
estate or who has care and custody of the ward or person; [and]

(3) In case no other person is notified under paragraph (1), at least one
of the ward’s or person’s closest adult relatives, if any can be found[.];
and

(4) The office of the public guardian where the public guardian is being
nominated as guardian of the person of an incapacitated person.”

SECTION 2. Statutory material to be repealed is bracketed. New statutory
material is underscored.
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SECTION 3. This Act shall take effect upon its approval.
(Approved April 24, 1989.)

ACT 44 H.B. NO. 560

A Bill for an Act Relating to the Judiciary.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 607-6, Hawaii Revised Statutes, is amended by amend-
ing subsection (a) to read as follows:

“(a) All proceedings in the courts of appeal shall be filed in the supreme
court. Upon the filing of any appeal, or the institution of any original suit, action,
or other proceeding in the supreme court, there shall be paid to the clerk of the
supreme court by the person filing such appeal, or instituting the suit, action, or
other proceeding, as costs of court, the sum of [$50.] $75.”

SECTION 2. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 3. This Act shall take effect July 1, 1989.
(Approved April 24, 1989.)

ACT 45 H.B. NO. 564

A Bill for an Act Relating to the Judiciary.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 706-625, Hawaii Revised Statutes, is amended to read
as follows:

“§706-625 Revocation, modification of probation conditions. (a) The
court, on application of a probation officer, the prosecuting attorney, the defendant,
or on its own motion, after a hearing, may revoke probation, reduce or enlarge the
conditions of a sentence of probation, pursuant to the provisions applicable to the
initial setting of the conditions and the provisions of section 706-627.

(b) The prosecuting attorney, the defendant’s probation officer, and the
defendant shall be notified by the movant in writing of the time, place, and date
of any such hearing, and of the grounds upon which action under this section is
proposed. The prosecuting attorney, the defendant’s probation officer, and the
defendant may appear in the hearing to oppose or support the application, and may
submit evidence for the court’s consideration. The defendant shall have the right
to be represented by counsel. For purposes of this section the court shall not be
bound by the Hawaii Rules of Evidence, except for the rules pertaining to privileges.

(c) The court shall revoke probation if the defendant has inexcusably failed
to comply with a substantial requirement imposed as a condition of the order or
has been convicted of a felony. The court may revoke the suspension of sentence
or probation if the defendant has been convicted of another crime other than a
felony.
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(d) The court may modify the requirements imposed on the defendant or
impose further requirements, if it finds that such action will assist the defendant in
leading a law-abiding life.

(e) When the court revokes probation, it may impose on the defendant any
sentence that might have been imposed originally for the crime of which he was
convicted.

(f) As used in this section, “conviction” means that a judgment has been

pronounced upon the verdict.”

SECTION 2. New statutory material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved April 24, 1989.)

ACT 46 H.B. NO. 569
A Bill for an Act Relating to the Judiciary.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 560:5-307, Hawaii Revised Statutes, is amended to
read as follows:

“§560:5-307 Removal or resignation of guardian of the person; termi-
nation of incapacity. (a) On petition of the ward or any person interested in the
ward’s welfare, the family court may remove a guardian of the person and appoint
a successor if in the best interests of the ward. On petition of the guardian of the
person, the family court may accept the guardian’s resignation and make any other
order which may be appropriate.

(b) An order adjudicating incapacity may specify a minimum period, not
exceeding one year, during which no petition for an adjudication that the ward is
no longer incapacitated may be filed without special leave. Subject to this restriction,
the ward or any person interested in the ward’s welfare may petition for an order
that the ward is no longer incapacitated, and for removal or resignation of the
guardian of the person. A request for this order may be made by informal letter to
the family court or judge and any person who knowingly interferes with transmission
of this kind of request to the court or judge may be adjudged guilty of contempt
of court.

(c) Before removing a guardian of the person, accepting the resignation of
a guardian of the person, or ordering that a ward’s incapacity has terminated, the
family court, shall follow the same procedures to safeguard the rights of the ward
as apply to a petition for appointment of a guardian of the person under section
560:5-303.

(d) Notwithstanding subsection (¢) and section 560:1-401, the court may,
without a hearing. remove or accept the resignation of a guardian of the person and
appoint the public guardian under chapter 551 A as a temporary or successor guardian

of the person upon the filing of a petition with notice by regular mail to the last
known address of those persons entitled to notice in section 560:5-309 and upon

such other instructions as the court deems necessary.”

SECTION 2. New statutory material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved April 24, 1989.)
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ACT 47 H.B. NO. 660

A Bill for an Act Relating to the Bureau of Conveyances.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Chapter 502, Hawaii Revised Statutes, is amended by adding
a new section to be appropriately designated and to read as follows:

“§502- Reference in other sections. Any reference throughout the Hawaii
Revised Statutes to book and page after December 31, 1989, shall also refer to
book and page or document number.”

SECTION 2. Section 246-55, Hawaii Revised Statutes, is amended to read
as follows:

“§246-55 Tax liens; co-owners’ rights; foreclosure; limitation. (a) Every
tax due upon real property, as defined by section 246-1, shall be a paramount lien
upon the property assessed, which lien shall attach as of July 1 in each tax year
and shall continue for six years. If proceedings for the enforcement or foreclosure
of the lien are brought within the applicable period hereinabove designated, the
lien shall continue until the termination of the proceedings or the completion of the
foreclosure sale.

(b) In case of cotenancy, if one cotenant pays, within the period of the
aforesaid government lien, all of the real property taxes, interest, penalties, and
other additions to the tax, due and delinquent at the time of payment, the cotenant
shall have, pro tanto, a lien on the interest of any noncontributing cotenant upon
recording in the bureau of conveyances, within ninety days after the payment so
made by the cotenant, a sworn notice setting forth the amount claimed, a brief
description of the land affected by tax key or otherwise, sufficient to identify it,
the tax year or years, and the name of the cotenant upon whose interest such lien
is asserted. When a notice of such tax lien is recorded by a cotenant, the registrar
shall forthwith cause the same to be indexed in the general indexes of the bureau
of conveyances. In case the land affected is registered in the land court the notice
shall also contain a reference to the number of the certificate of title of such land
and shall be filed and registered in the office of the assistant registrar of the land
court, and the registrar, in the registrar’s capacity as assistant registrar of the land
court, shall make a notation of the filing thereof on each land court certificate of
title so specified.

The cotenant’s lien shall have the same priority as the lien or liens of the
government for the taxes paid by the cotenant, and may be enforced by an action
in the nature of a suit in equity. The lien shall continue for three years after recording
or registering, or until termination of the proceedings for enforcement thereof if
such proceedings are begun and notice of the pendency thereof is recorded or filed
and registered as provided by law, within the period.

(c) The director or the director’s subordinate, in case of a government lien,
and the creditor cotenant, in case of a cotenant’s lien, at the expense of the debtor,
upon payment of the amount of the lien, shall execute and deliver to the debtor a
sworn satisfaction thereof, including a reference to the name of the person assessed
or cotenant affected as shown in the original notice, the date of filing of the original
notice, a description of the land involved, and the number of the certificate of title
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of such land if registered in the land court, which, when recorded in the bureau of
conveyances or filed and registered in the office of the assistant registrar of the
land court, in the case of a cotenant’s lien, which contains the reference to the
book and page or document number of the original lien, shall be entered in the
general indexes of the bureau of conveyances, and if a notation of the original
notice was made on any land court certificate of title the filing of such satisfaction
shall also be noted on the certificate.

This section as to cotenancy shall apply, as well, in any case.of ownership
by more than one assessable person. ,

(d) Upon enforcemerit or foreclosure by the government, in any manner
whatsoever, of any such real property tax lien, all taxes of whatsoever nature and
howsoever accruing due at the time of the foreclosure sale from the taxpayer against
whose property such tax lien is so enforced or foreclosed shall be satisfied as far
as possible out of the proceeds of the sale remaining after payment of (1) the costs
and expenses of the enforcement and foreclosure including a title search, if any,
(2) the amount of subsisting real property tax liens, and (3) the amount of any
recorded liens against the property, in the order of their priority.

The liens may be enforced by action of the tax collector in the circuit court
of the judicial circuit in which the property is situate, and jurisdiction is conferred
upon the circuit courts to hear and determine all proceedings brought or instituted
to enforce and foreclose such tax liens, and the proceedings had before the circuit
courts shall be conducted in the same manner and form as ordinary foreclosure
proceedings. If the owners or claimants of the property against which a lien is
sought to be foreclosed are at the time without the State or cannot be served within
the State, or if the owners are unknown, and the fact shall be made to appear by
affidavit to the satisfaction of the court, and it shall in like manner appear prima
facie that a cause of action exists against such owners or claimants or against the
property described in the complaint or that such owners or claimants are necessary
or proper parties to the action, the court may grant an order that the service may
be made in the manner provided by sections 634-23 to 634-27.

In any such case it shall not be necessary to obtain judgment and have
execution issued and returned unsatisfied, before proceeding to foreclose the lien
for taxes in the manner herein provided.”

SECTION 3. Section 490:9-403, Hawaii Revised Statutes, is amended as
follows:

1. By amending subsection (3) to read:

“(3) A continuation statement may be filed by the secured party within six
months prior to the expiration of the five-year period specified in subsection (2).
Any such continuation statement must be signed by the secured party, identify the
original statement by book and page or document number and state that the original
statement is still effective. Upon timely filing of the continuation statement, the
effectiveness of the original statement is continued for five years after the last date
to which the filing was effective whereupon it lapses in the same manner as provided
in subsection (2) unless another continuation statement is filed prior to such lapse.
A continuation statement signed by a person other than the secured party of record
must be accompanied by a separate written statement of assignment signed by the
secured party of record and complying with subsection (2), of section 490:9-405,
including payment of the required fee. Succeeding continuation statements may be
filed in the same manner to continue the effectiveness of the original statemerit.
Unless a statute on disposition of public records provides otherwise, the filing
officer may remove a lapsed statement from the files and destroy it immediately if
[he] the filing officer has retained a microfilm or other photographic record, or in
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other cases after one year after the lapse. The filing officer shall so arrange matters
by physical annexation of financing statements to continuation statements or other
related filings, or by other means, that if [he] the filing officer physically destroys
the financing statements of a penod more than five years past, those which have
been continued by a continuation statement or which are still effective under sub-
section (6) shall be retained.”

2. By amending subsection (5) to read as follows:

“(5) [The] Unless otherwise provided by rules established by the department
of land and natural resources, pursuant to chapter 91, the fee for filing, indexing
and furnishing filing data for an original or a continuation statement shall be [$2
per page.] $10.”

SECTION 4. Section 490:9-404, Hawaii Revised Statutes, is amended to
read as fOIIOWS'

“§490 9-404 Termination statement. (1) If a financing statement covering
consumer goods is filed on or after July 1, 1978, then within one month or within
ten days following written demand by the debtor after there is no outstanding secured
obligation and no commitment to make advances, incur obligations or otherwise
give value, the secured party must file with each filing officer with whom the
financing statement was filed, a termination statement to the effect that [he] the

secured party no longer claims a security interest under the financing statement,
which shall be identified by book and page or document number. In other cases
whenever there is no outstanding secured obligation and no commitment to make
advances, incur obligations or otherwise give value, the secured party must on
written demand by the debtor send the debtor, for each filing officer with whom
the financing statement was filed, a termination statement to the effect that [he]
the secured party no lenger claims a security interest under the financing statement,
which shall be identified by book and page or document number. A termination
statement signed by a person other than the secured party of record must be ac-
companied by a separate written statement of assignment signed by the secured
party of record and complying with [subsection (2) of] section [490:9-405,] 490:
9-405(2), including payment of the required fee. If the affected secured party fails
to file such a termination statement as required by this subsection, or to send such
a termination statement within ten days after proper demand therefor [he] the affected
secured party shall be liable to the debtor for [one hundred dollars,] $100, and in
addition for any loss caused to the debtor by such failure.

(2) The filing officer, on presentation of such a termination statement, must
record and index it in the manner provided in chapter 502.

(3) [The] Unless otherwise provided by rules established by the department

of land and patural resources, pursuant to chapter 91, the fee for filing and indexing
a termination statement shall be [$2 per page.] $10.”

SECTION 5. Section 490:9-405, Hawaii Revised Statutes, is amended to
read as follows:

§490:9-405 Assignment of security interest; duties of filing officer; fees.
(1) A financing statement may disclose an assignment of a security interest in the
collateral described in the financing statement by indication in the financing state-
ment of the name and address of the assignee or by an assignment itself or a copy
thereof on the face or back of the statement. On presentation to the filing officer
of such financing statement the filing officer shall process the same as provided in
section 490:9-403(4). [The] Unless otherwise provided by rules established by the
department of land and natural resources, pursuant to chapter 91, the fee for filing,
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indexing and furnishing filing data for a financing statement so indicating an as-
signment shall be [$2 per page.] $10.

(2) A secured party may assign of record all or a part of [his] the secured
party’s rights under a financing statement by the filing of a separate written statement
of assignment signed by the secured party of record. Such statement shall set forth
the name of the secured party of record and the debtor, the name and address of
the assignee, the date of filing of the financing statement and the book and page
or document number and shall contain a description of the collateral assigned. A
copy of the assignment is sufficient as a separate statement if it complies with the
preceding sentence. The filing officer, upon presentation of such a separate state-
ment, shall record and index such separate statement in the manner provided in
chapter 502. [The] Unless otherwise provided by rules established by the department
of land and natural resources, pursuant to chapter 91, the fee for filing, indexing
and furnishing filing data about such a separate statement of assignment shall be
[$2 per page.] $10. '

(3) After the disclosure or filing of an assignment under this section, the
assignee is the secured party of record.”

SECTION 6. Section 490:9-406, Hawaii Revised Statutes, is amended to
read as follows:

““§490:9-406 Release of collateral; duties of filing officer; fees. A secured
party of record may by [his] the secured party’s signed statement release all or a
part of any collateral described in a filed financing statement. The statement of
release is sufficient if it contains a description of the collateral being released, the
name and address of the debtor, the name and address of the secured party, and
the book and page or document number of the financing statement. A statement of
release signed by a person other than the secured party of record must be accom-
panied by a separate written statement of assignment signed by the secured party
of record and complying with subsection (2) of section 490:9-405, including pay-
ment of the required fee. The filing officer, upon representation of such statement
of release shall record and index such statement in the manner provided in chapter
502. [The] Unless otherwise provided by rules established by the department of
land and natural resources, pursuant to chapter 91, the fee for filing and noting
such a statement of release shall be [$2 per page.] $10.” ,

SECTION 7. Section 490:9-407, Hawaii Reviéed Statutes, is amended by
amending subsection (1) to read as follows:

“(1) If the person filing any financing statement, termination statement,
statement of assignments, or statement of release, furnishes the filing officer a copy
thereof, the filing officer shall upon request note upon the copy the book and page
or document number and date and hour of the filing of the original and deliver or
send the copy to such person.”

SECTION 8. Section 502-25, Hawaii Revised Statutes, is amended by
amending subsection (a) to read as follows:

“(a) [The] Unless otherwise provided by rules established by the department
of land and natural resources, pursuant to chapter 91, the registrar is entitled to
demand and receive the following fees:

(1) For the registry of any instrument required by law to be recorded,-or

presented for record, except that no fee shall be required of any county
presenting a document for record, wherein the county is the grantee,
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[$2 for the first page or portion thereof plus $1 for each additional
page or portion thereof;] $10;

(2) For taking any [acknowledgement] acknowledgment preparatory to

" registry, $1 for each party signing;

(3) For every copy of any instrument recorded in the registrar’s office,
authenticated by the registrar’s seal of office, or for a copy of any
instrument or portion thereof not authenticated by the registrar’s seal
of office, $1 per page;

(4) For searching the records, and giving the certificate required by law,
$10 for each year searched and also $1 for each page in the certificate;

(5) For copy of plan of land, authenticated by the registrar’s seal of office,
$1 for the first square foot and additional 10 cents for each addltlonal
square foot or fraction thereof in the size of the plan;

(6) For photographing instruments, etc., for any federal, state, or county
agency, the cost of the materials used therein, such fees to be used by
the registrar for the purchase of necessary materials used in such pho-
tographing process][.]:

(7) For a daily copy of the magnetic tapcs containing the computerized
daily entry record, $100 per month.

SECTION 9. Section 502-31, Hawaii Revised Statutes, is amended to read
as follows:

4§502-31 Recording, method. The registrar shall make or cause to be made
an entire literal copy of all instruments required to be recorded in the registrar’s
office, and the registrar, the registrar’s deputy, or clerk shall certlfy its correspon-
dence with the original, after which the registrar, the registrar’s deputy, or clerk
shall certify upon the exterior, or indorse upon the recorded instrument, the date
of its régistry[, the book in the registrar’s office in which, and the page of the book
at which it was recorded.] and the document number.

The registrar, for purposes of the general indexes of the bureau of convey-
ances, shall use the names of the parties as they first appear in the recorded
instrument. All names of individual signatories shall be typewritten, stamped or
printed beneath all signatures. '

The registrar or the registrar’s deputy may refuse to accept for record any
document of a size larger than eight and one-half inches by [thirteen] fourteen
inches, or which contains a schedule or inventory sheet in excess of such size.

This paragraph shall apply to all instruments presented for recording in the
bureau of conveyances, unless otherwise provided by rules established by the de-

partment of land and natural resources, pursuant to chapter 91.

On all [documents] instruments to be recorded the top [two] three and one-
half inches of space of the first page shall be reserved for recording information[.]
for the assistant registrar on the left half of such space, and for the registrar of

conveyances on the right half of such space. The [left-hand three and one-half
inches] following one inch of [such] space shall be reserved for information [to the
public to show the person requesting recordation and] showing to whom the doc-
ument should be returned. If an instrument consists of more than one page, it shall
be stapled once in the upper left corner. The registrar may refuse to accept all
instruments, papers, or notices presented for recordation that will not reproduce
legibly under photographic or electrostatic methods.”

SECTION 10. Section 502-32, Hawaii Revised Statutes, is amended to read
as follows:

€§502-32 Instrument recorded as of time of delivery; office hours. Every
instrument entitled by law to be recorded, shall be recorded in the order and as of
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the time when the same is delivered to the registrar for that purpose, and shall be
considered as recorded from the time of such delivery; provided that it shall not
be lawful for the registrar to accept or enter for record and record any instrument
or other paper on any Sunday or legal holiday, or on any Saturday that the registrar’s
office remains closed pursuant to law, or on any other day except between the hours
of 8:00 a.m. and 3:30 p.m. It is further provided that it shall be lawful for the
registrar to enter into a written agreement with any person or association, which
agreement authorizes an instrument to be recorded at 8:01 a.m. on a day subsequent
to its delivery to the registrar.”

SECTION 11. Section 502-33, Hawaii Revised Statutes, is amended to read
as follows:

“§502-33 Identification of assignments, etc., of mortgages and leases by
reference to registration of original. The registrar shall not record any assignment,
extension, or release of mortgage of real property, or an affidavit of foreclosure
under a power contained in a mortgage, or a writ, order, or judgment, for possession
of the premises covered by any mortgage, or an assignment, extension, or cancel-
lation of lease, unless the same contains a reference to the book and page or
document number of the registration of the original mortgage or lease, as the case
may be. No amendment, continuation statement, termination statement, statement
of assignment, or statement of release relating to security interests in goods which
are or are to become fixtures shall be filed unless it complies with the requirements
of the Uniform Commercial Code, section 490:9-408. This section does not apply
to any document mentioned herein executed prior to April 13, 1915; and this section
does not apply to any document mentioned herein which refers to an unrecorded
mortgage or lease, if such fact be recited therein.”

SECTION 12. Section 502-34, Hawaii Revised Statutes, is amended to read
as follows:

“§502-34 Grantee’s address in deed. The registrar shall not record any
deed unless it contains or has endorsed upon it the [place of residence and post
office] address of the grantee. This section does not apply to any deed executed
prior to July 1, 1951.”

SECTION 13. Section 505-3, Hawaii Revised Statutes, is amended to read
as follows:

“§505-3 Certificates of release. Certificates of release or of partial dis-
charges of any tax lien containing a reference to the book and page or document
number of the registration of the original tax lien issued by the collector of internal
revenue or other proper officer are entitled to be recorded in the bureau of con-
veyances. The registrar shall forthwith cause the same to be indexed in the general
indexes in like manner as the original lien.”

SECTION 14. Section 505-4, Hawaii Revised Statutes, is amended to read
as follows:

§505-4 Fees. [The] Unless otherwise provided by rules established by the
department of land and natural resources, pursuant to chapter 91, the fees payable
under this chapter are as follows:

For each notice of federal tax lien in the bureau of conveyances, [$1.50;]

$10:
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For each certificate of release, partial release, or discharge of a federal tax
lien in the bureau of conveyances, [25 cents.] $10.

{The foregoing fees apply when the notice of federal tax lien, or the certificate
of release, partial release, or discharge names but a single taxpayer. If the notice
or certificate names more than one taxpayer, the fee shall be multiplied by the
number of taxpayers named.]”

SECTION 15. Section 506-3, Hawaii Revised Statutes, is amended to read
as follows:

“§506-3 After-acquired real property and fixtures. The mortgage shall
operate only as a contract between the parties with respect to, and shall not create
a lien upon real property or fixtures acquired in any manner by the mortgagor
subsequent to the execution of the mortgage, if there are not described therein such
real property, such fixtures and the real property to which such fixtures are or will
be affixed, unless and until the mortgagor or the mortgagee, at the time of or
subsequent to the acquisition, executes and duly records in the bureau of convey-
ances an instrument or affidavit containing a reference to the book and page or
document number where the mortgage is recorded and also a description of such
real property, such fixtures and the real property to which such fixtures are or will
be affixed sufficient to identify and locate the same, which description of real
property may be made by describing the deed or other instrument of conveyance
by which the real property was acquired or by describing the land by metes and
bounds.”

SECTION 16. Section 636-3, Hawaii Revised Statutes, is amended to read
as follows:

§636-3 Judgment, lien when. Any money judgment or decree of a state
court or the United States District Court for the District of Hawaii shall be a lien
upon real property when a copy thereof, certified as correct by a clerk of the court
where it is entered, is recorded in the bureau of conveyances. No such lien shall
continue beyond ten years after the date of the judgment. When any such judgment
is fully paid, the creditor or the creditor’s attorney of record in the action shall, at
the expense of the debtor, execute, acknowledge, and deliver to the debtor a
satisfaction thereof, which may be recorded in the burean. Every satisfaction or
assignment of judgment shall contain a reference to the book and page or document
number of the registration of the original judgment. The recording fees for a judg-
ment and for each assignment or satisfaction of judgment shall be as provided by
section 502-25.

In the case of registered land, section 501-102 shall govern.”

SECTION 17. This Act shall not affect the recording of any instrument
executed prior to January 1, 1990 which would be recordable but for the provisions
of this Act.

SECTION 18. Statutory material to be repealed is bracketed. New statutory
material is underscored.!

SECTION 19. This Act shall take effect January 1, 1990.
(Approved April 24, 1989.)
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Note

1. Edited pursuant to HRS §23G-16.5.

ACT 48 H.B. NO. 666

A Bill for an Act Relating to Restitution.

Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 706-624, Hawaii Revised Statutes, is amended by
amending subsection (2) to read as follows:

“(2) Discretionary conditions. The court may provide, as further conditions
of a sentence of probation, to the extent that [such] the conditions are reasonably
related to the factors set forth in section 706-606 and to the extent that [such] the
conditions involve only [such] deprivations of liberty or property as are reasonably
necessary for the purposes indicated in section 706-606(2), that the defendant:

(a)

(b)

(c)

(d)
(e
®

(@

()

@

@
k)

Serve a term of imprisonment not exceeding one year in felony cases,
and not exceeding six months in misdemeanor cases; provided that
notwithstanding any other provision of law, any order of imprisonment
under this subsection that provides for prison work release shall require

the defendant to pay thirty per cent of the defendant’s gross pay earned
during the prison work release period to satisfy any restitution order.

The payment shall be handled by the adult probation division and shall
be paid to the victim on a monthly basis;

Perform a specified number of hours of services to the community as
described in section 706-605(1)(e);

Support the defendant’s dependents and meet other family responsi-
bilities;

Pay a fine imposed pursuant to section 706-605(1)(b);

Make restitution as specified in section 706-605(1)(d);

Work conscientiously at suitable employment or pursue conscientiously
a course of study or vocational training that will equip the defendant
for suitable employment;

Refrain from engaging in a specified occupation, business, or profes-
sion bearing a reasonably direct relationship to the conduct constituting
the crime[,] or engage in [such a] the specified occupation, business,
or profession only to a stated degree or under stated circumstances;
Refrain from frequenting specified kinds of places or from associating
unnecessarily with specified persons, including but not limited to[,]
the victim of the crime, any witnesses, regardless of whether they
actually testified in the prosecution, law enforcement officers, co-
defendants, or other individuals with whom contact may adversely
affect the rehabilitation or reformation of the person convicted;
Refrain from use of alcohol or any use of narcotic drugs or controlled
substances without a prescription;

Refrain from possessing a firearm, destructive device, or other dan-
gerous weapon;

Undergo available medical, psychiatric, or psychological treatment,
including treatment for drug or alcohol dependency, and remain in a
specified institution if required for that purpose;
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() Reside in a specified place or area[,] or refrain from residing in a
specified place or area;

(m) Submit to periodic urinalysis or other similar testing procedure;

(n) Satisfy [such] other reasonable conditions as the court may impose;

(0) Refrain from entering specified geographical areas without the court’s
permission; or

(p) Refrain from leaving the person’s dwelling place except to go to and
from the person’s place of employment, the office of the person’s
physician or dentist, the probation office[,] or as may be granted by
the person’s probation officer pursuant to court order. As used in this
paragraph, “dwelling place” includes the person’s yard[,] or, in the
case of condominiums, the common elements.”

SECTION 2. This Act shall apply to any person sentenced after its effective
date.

SECTION 3. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 4. This Act shall take effect upon its approval.
(Approved April 24, 1989.)

ACT 49 H.B. NO. 691

A Bill for an Act Relating to Acquisition of Real Property; General.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 171-30, Hawaii Revised Statutes, is amended to read
as follows:

“§171-30 Acquisition of real property; general. (a) The board of land and
natural resources shall have the exclusive responsibility, except as provided herein,
of acquiring, including by way of dedications:

(1)  All real property or any interest therein and the improvements thereon,
if any, required by the State for public purposes, including real property
together with improvements, if any, in excess of that needed for such
public use in cases where small remnants would otherwise be left or
where other justifiable cause necessitates the acquisition to protect and
preserve the contemplated improvements, or public policy demands
the acquisition in connection with such improvements.

(2) Encumbrances, in the form of leases, licenses, or otherwise on public
lands, needed by any state department or agency for public purposes
or for the disposition for houselots or for economic development.

The board shall upon the request of and with the funds from the state
department or agency, effectuate all acquisitions as provided under this section.

{(b) Except as provided in subsection (c). the department of accounting and
general services shall be responsible for the acquisition of any office space in a
nonstate owned building for use by a state department or agency.

(c) A state department or agency may directly acquire such real property
for its purposes whenever the acquisition by the department or agency is required
to conform to mandatory requirements of the United States in the case where federal
funds are furnished to the department or agency. '
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(d) Property which may be acquired under this section includes all real
property together with all structures and improvements thereon, franchises or ap-
purtenances thereunto belonging, water, water rights, easements, and interests in
land of every nature.”

SECTION 2. New statutory material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved April 24, 1989.)

ACT 50 H.B. NO. 723

A Bill for an Act Relating to Tree Farms.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 186-2, Hawaii Revised Statutes, is amended to read
as follows:

“§186-2 Eligibility. (a) Any property of not less than [thirty] ten acres;
(1) Included within the agricultural district pursuant to section 205-2; or
(2) Included within the conservation district and zoned for commercial
forest use; ' ‘
is eligible for classification as tree farm property if it is suited for the raising of
[trees of] commercial tree species and other forest products’in quantity sufficient
to establish a business in the sale thereof [and not suited for some higher and better
use].

(b) Property on which the owner is already growing trees of commercial
species and other forest products f(Jin quantity sufficient to establish a business in
the sale thereof[)] under good forestry management practices and which the owner
agrees to manage in accordance with [rules and regulations prescribed] a manage-
ment plan approved by the board [of land and natural resources may also be
classified] is eligible for classification as tree farm property. Additional nioncon-
tiguous property of [fifteen] five acres or more, under the same ownership and in
the same vicinity, [may be] is also eligible for classification along with the main
acreage sought to be [so] classified. No real property [held by an owner] under a
lease having an unexpired term of less than [thirty] twenty years [shall be] is eligible
for classification as tree farm property.”

SECTION 2. Section 186-3, Hawaii Revised Statutes, is amended to read
as follows: ‘ '

““§186-3 Applications[.]; management plans. (a) The owner of any prop-
erty which complies with the requirements specified in section 186-2 may apply to
the board [of land and natural resources] for classification of the owner’s property
as tree farm property. The application shall include [a];

(1) A description of the property;

(2) A management plan, which plan shall provide specific information
regarding the development by seeding, planting of seedlings. or other
approved reforestation techniques. maintenance, and harvesting of trees
and other forest products while exercising conservation technigues to

prevent the erosion of soils; and [such]
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(3) Any additional information [as may be] required by the board.
The application shall [state that] be signed by all persons having [any] an interest
in or holding any encumbrance upon the property [have joined in making the
application] and shall state that all of them will comply with the [laws and regulations
relating to the use, development, and protection of the trees and the property and
those relatmg to the harvestmg and removal of forest products.] management plan
upon its approval.

(b) All pubhc hearings regu1red by statute or rules of the department shall
be held before any management plan is approved. The plan shall be reviewed
periodically by the board or its employees or -authorized agents at intervals of no
more than every five years. The review shall deteriine whether the owner has inet

the objectives in the management plan. The board may _approve alteration of the
management plan to adapt to current COnditions ”

SECTION 3. Section 186 4, Hawaii Revised Statutes, is amended to read
as follows:

“$186-4 Classification[.]; rules. (a) If the board [of land and natural re-
sources] finds that the property identified in the application is [suitable] suited for
the raising of [frees of] commercial tree species[,] and other forest products in
quantity sufficient to establish a business in the sale thereof, {the board shall notify
the department of taxation, in writing and by September 1, of its finding. Then the
department of taxation shall by November 15, make a ﬁndmg of fact as to the
highest and best use of the property and shall inform the board of its findings in
writing. The determination as to the highest and best use of the property shall be
based upon all available information on soils, climate, land use trends, watershed
values, present use of surroundmg similar lands and other cntena as may be
appropriate. .

If the department of taxation f1nds that the highest and best use of the property
is for the raising of trees of commercial species in quantity sufficient to establish
a business in the sale thereof,] and that the use will not convert a native forest
ecosystern into a monoculture, the property shall be classified by the board [and
the department of taxation] as tree farm property. [If the department of taxation
does not find that the highest and best use of the property is for the raising of trees
in such quantity, the application shall be disapproved.

The applicant may appeal any disapproved applications as in the case of an
appeal from an assessment.. '

Lands classified as tree farm property shall be administered by the board.
The board may from time to time, make rules and regulations for their adm1n1s—
tration. ]

(b) The board shall adopt rules pursuant to chapter 91-necessary for the

purposes of this chapter to include procedures, conditions, and fees for estabhshmg
tree farms.” o : _

SECTION 4. Section 186-5, Hawaii Rev1sed Statutes, is amended to read
as follows

“§186-5 Agreement with owner. Upon classification, the board [of land
and natural resources] shall be responsible for preparing, executing, and adminis-
tering an agreement with the applicant and others having an interest in or encum-
brance upon the tree farm property. The agreement shall be for a period of not less
than [thirty] twenty-years but shall contain, inter alia, the following conditions:.
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(1) The agreement shall be canceled and terminated and the tree farm
property shall thereby be declassified [and become subject to the con-
ditions specified in section 186-8] if, upon investigation [by the de-
partment of land and natural resources], the board determines that the
owner of the property is not complying with this chapter or the [agree-
ment;] management plan;

(2) Any owner of tree farm property desiring to withdraw all or part of
the property from the operations of this chapter may at any time make
written application to the board [and the application shall be approved
subject to the conditions specified in section 186-8];

(3) The owner shall develop and maintain trees of commercial species|,
as determined by the department, either through planting or reproduc-
tion and in accordance with rules and regulations of the department.]
and other forest products as specified in the management plan.

The agreement shall also contain [such] other terms and conditions [as] deemed
advisable by the board.”

SECTION 5. Section 186-6, Hawaii Revised Statutes, is amended to read
as follows:

“$186-6 Development and maintenance of tree farm property. [Within
one year following the agreement described in section 186-5, the applicant shall
have established trees of the species designated in the agreement on not less than
one-fortieth of the acreage in the entire tree farm property, or five acres, whichever
is larger. On property adequately stocked with commercial trees at the time of
classification, the owner shall, within one year of the classification apply such
forestry measures as may be deemed necessary by the board of land and natural
resources to not less than one-forticth of the acreage, or five acres, whichever is
larger. Each year subsequent to the first year, the owner must apply good forestry
management practices, as prescribed by the board, on additional equivalent acreage
until such time as all the property classified as tree farm property is under good
forestry management practices.

Following the cutting of forest products from tree farm property, a period
of three years shall be allowed the owner to obtain adequate stocking or restocking
of trees of commercial species on the property and if after a period of three years
the owner has not established a stand of commercial timber thereon in accordance
with the rules and regulations of the board,] The applicant shall implement the tree
farm management plan according to the schedule set forth in the plan. If the board
determines that a satisfactory crop has not been established within the schedule set
forth in_the management plan, the property shall be declassified from its status as
tree farm property.”

SECTION 6. Section 186-11, Hawaii Revised Statutes, is amended to read
as follows:

“§186-11 Additional lands. An owner of land may at any time apply to
the board [of land and natural resources] to have more acreage classified as tree
farm property subject either to a new agreement or to the original agreement[;
provided that if the land is in the same vicinity of the original tree farm property
and the area is less than five hundred acres it shall become a part and parcel of the
original tree farm property and shall be subject to the terms of the original agree-
ment].” -

SECTION 7. Section 186-7, Hawaii Revised Statutes, is repealed.
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SECTION 8. Section 186-8, Hawaii Revised Statutes, is repealed.
SECTION 9. Section 186-9, Hawaii Revised Statutes, is repealed.
SECTION 10. Section 186-10, Hawaii Revised Statutes, is repealed.
SECTION 11. Section 186-12, Hawaii Revised Statutes, is repealed.

SECTION 12. Statutory material to be repéaled is bracketed. New statutory
material is underscored.!

SECTION 13. This Act shall take effect on November 7, 1989.
(Approved April 24, 1989.)

Note
1. Edited pursuant to HRS §23G-16.5.

ACT 51 H.B. NO. 725

A Bill for an Act Relating to Land Court Registration.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 501-105, Hawaii Revised Statutes, is amended to read
as follows:

§501-105 Grantee’s residence, etc., to be stated. Every deed or other
voluntary instrument presented for registration shall contain or have indorsed upon
it the full name or names, if more than one, [place of residence, or post office]
and the address of the grantee or other person acquiring or claiming an interest
under the instrument and every deed shall also contain or have indorsed upon it a
statement that the grantee is married or unmarried, and if married, the statement
shall give the name in full of the husband or wife. [Any change in the residence
or post office address of such person shall be indorsed by the assistant registrar on
the original document, on receiving a sworn statement of the change.] All names
and addresses shall also be entered on all certificates. Notices and processes issued
in relation to registered land in pursuance of this chapter may be served upon any
person in interest by mailing the same to the address so given, and shall be binding
whether such person resides within or without the State.”

SECTION 2. Section 501-108, Hawaii Revised Statutes, is amended to read
as follows:

“§501-108 Conveyance of fee; procedure. An owner desiring to convey
in fee registered land or any portion thereof shall execute a deed of conveyance,
which the grantor or the grantee may present to the assistant registrar in the bureau
of conveyances; provided that the assistant registrar shall not accept for registration
any deed, mortgage, lease, or other voluntary instrument, unless a reference to the
number of the certificate of title of the land affected by such instrument is incor-
porated in the body of the instrument tendered for registration.

The assistant registrar shall note upon all [documents] instruments filed or
recorded concurrently with the recorded instrument the document number and the
certificate of title number in the spaces provided therefor wherever required.
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The assistant registrar shall thereupon, in accordance with the rules and
instructions of the court, make out in the registration book a new certificate of title
to the grantee. The assistant registrar shall note upon the original certificate the
date of transfer, and a reference by number to the last prior certificate. The original
certificate shall be stamped “canceled.” The deed of conveyance shall be filed or
recorded and indorsed with the number and place of registration of the certificate
of title of the land conveyed.

On all instruments to be filed or recorded, the top three and one-half inches
of space of the first page shall be reserved for recording information for the assistant
registrar on the left half of that space, and for the registrar of conveyances on the

right half of that space. The following one inch of space shall be reserved for
information showing to whom the document should be returned. Each instrument

shall be stapled once in the upper left corner and shall not have a cover or backer
attached.

All names in the instrument shall be typewritten, stamped, or printed beneath
all signatures. No discrepancy in any name shall exist between the printed name,
as it appears either in the body of the instrument, beneath the signature, or in the
notary’s certificate of acknowledgment. The provisions of this paragraph shall not
apply to any deed or conveyance instrument executed prior to July 1, 1989.

The assistant registrar shall refuse to file or record any instrument that will
not reproduce legibly under photographic or electrostatic methods, or that is of a

size Jarger than eight and one-half inches by fourteen inches, or that contains a
schedule, inventory sheet, or map in excess of that size.”

SECTION 3. Section 501-218, Hawaii Revised Statutes, is amended to read
as follows:

“§501-218 Schedule of fees. Except where otherwise provided by the su-
preme court of the State of Hawaii which shall be empowered to amend or add to
the schedule from time to time, the fees payable under this chapter are as follows:

(1) For every application filed pursuant to this chapter, including indexing
and recording the same, and transmitting to registrar, when filed with
assistant registrar, $3.

(2) For every plan filed, $1.

(3) For indexing any instrument recorded while application for registration
is pending, 25 cents.

(4) For examining title, $10 and two-tenths of one per cent of the assessed
value of the land and improvements on the basis of the last assessment
for taxation, or the value of the same as determined under section 501-
211 when the land was not separately assessed.

(5) For verifying and checking map on the ground, for lots of one acre or
less, $25; an addition of $1 an acre or fraction thereof for all area over
one acre and up to one hundred acres; an addition of 50 cents an acre
or fraction thereof for all area over one hundred acres and up to five
hundred acres; an addition of 50 cents an acre or fraction thereof for
all area over five hundred acres and up to one thousand acres; an
addition of 25 cents an acre or fraction thereof for all area over one
thousand acres.

(6) For checking survey and map as to form and mathematical correctness
but not on the ground, $3 an hour.

(7) For approving subdivision of registered land, and for checking same
as to form and mathematical correctness but not on the ground, $3 an
hour.
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(25)

(26)
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(28)

(29)
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For all services by a sheriff or other police officer under this chapter,
the same fees as are now provided by law for like services.

For each instrument affecting a title not reported in applicant’s filed
abstract of title, $2.

For filing an amended application, $1.

For each notice by publication, 25 cents.

For entering any general default, $1.

For filing any answer, $1, to be paid by the party filing the same.
For every subpoena, $1.

For swearing each witness, 10 cents.

For entering any discontinuance, $1.

For filing notice of appeal, $30.

For entry of order dismissing application, or decree of registration,
and sending memorandum to assistant registrar, $1.

For copy of decree of registration, $1.

For entry of original certificate of title, or for making and entering a
new certificate of title, $25 if contained within four pages. For each
additional page or fraction thereof, $1.

For a certified copy of any certificate of title, $2 if contained within
one page. For each additional page or fraction thereof, $1.

For the registration of every instrument, including entering, indexing,
filing or recording, attesting registration, and making and attesting
memorandum on certificates not in excess of four, $10, except where
herein otherwise provided, and $1 for each additional memorandum
on certificates in excess of four required by any one instrument.

For [the certification of] a copy of any instrument, [the same fees as
are provided by section 502-25.] authenticated by the assistant regis-
trar’s seal of office, or for a copy of any instrument, or a portion of
any instrument not authenticated by the assistant registrar’s seal of
office, $1 per page or fraction thereof.

For filing or recording and registering an adverse claim, $3.

For registration of an order for a suggestion of death, fact of marriage,
divorce, subdivision, or notice of issue of an order in bankruptcy, $10..
For filing or recording any petition after original registration, $1.
For filing or recording any order after original registration, $1.

In all cases not expressly provided for by law the fees of all public
officers for any official duty or service under this chapter shall be at
a rate established by the court.

For any application made by or in the name of the State, or any political
subdivision thereof, any proceedings had upon such application or any
dealing with registered land by the State, or any political subdivision
thereof, as owner, no fees shall be charged.

For a daily copy of the magnetic tapes containing computerized data
of the daily entry record, $100 per month.

For inquiring into computerized data of the land court automated title
system, $100 per month.”

SECTION 4. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 5. This Act shall take effect on July 1, 1989.
(Approved April 24, 1989.)
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ACT 52 H.B. NO. 731

A Bill for an Act Relating to Land Acquisition Policies for Federally Assisted
Programs.

Be It Enacted by the Legislature of the State of Hawaii:
SECTION 1. Section 113-5, Hawaii Revised Statutes, is amended to read

as follows:

“[[1§113-5[]] Policy provisions. In acquiring real property for any project
or program in which federal or federal-aid funds are used, the State shall comply
with the following policies:

&)
03

3
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Every reasonable effort shall be made to acquire expeditiously real
property by negotiation.

Real property shall be appraised before the initiation of negotiations,
and the owner or the owner’s designated representative shall be given
an opportunity to accompany the appraiser during the appraiser’s in-
spection of the property[.]; provided that the State may proceed without

an appraisal in cases involving the donation of property or the voluntary
conveyance of property for nominal value or where the property has
fair market value of $2,500 or less.

Before the initiation of negotiations for real property, an amount shall
be established which is reasonably believed to be just compensation
therefor and such amount shall be offered for the property. In no event
shall such amount be less than the approved appraisal of the fair market
value of such property.

No owner shall be required to surrender possession of real property
before the agreed purchase price is paid or before there is deposited
with the state court, in accordance with applicable law, for the benefit
of the owner an amount not less than the approved appraisal of the
fair market value of such property, or the amount of the judgment in

the condemnation proceeding involving the property.

The construction or development of a public improvement shall be so
scheduled that, to the greatest extent practicable, no person lawfully
occupying real property shall be required to move from a dwelling
(assuming a replacement dwelling will be available) or to move the
person’s business or farm operation without at least ninety days’ written
notice from the date by which such move is required.

If an owner or tenant is permitted, on a rental basis, to occupy the
real property acquired for a short term or for a period subject to ter-
mination by the State on short notice, the amount of rent required shall
not exceed the fair rental value of the property to a short-term occupier.
In no event shall the time of condemnation be advanced, on negotiations
or condemnation and the deposit of funds in court for the use of the
owner be deferred, or any other coercive action be taken to compel
an agreement on the price to be paid for the property.

If an interest in real property is to be acquired by exercise of the power
of eminent domain, formal condemnation proceedings shall be insti-
tuted. The State shall not intentionally make it necessary for an owner
to institute legal proceedings to prove the fact of the taking of the
owner’s real property.

[If the acquisition of only part of the property would leave its owner
with an uneconomic remnant, an offer to acquire the entire property
shall be made.] If the acquisition would leave the owner with an
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uneconomic remnant, the State shall offer to acquire that remnant. For
the purposes of this section, an “uneconomic remnant” is a parcel of
real property in which the owner is left with an interest after the partial
acquisition of the owner’s property and which the State has determined
to have little or no value or utility to the owner.

(10) All buildings, structures, or other improvements which must be re-
moved or which are adversely affected by the use to which the real
property acquired will be put, shall be acquired.

(11) Notwithstanding the obligation of a tenant or lessee, as owner, to
remove a building, structure or other improvement at the expiration
of the tenant’s or lessee’s term, just compensation shall be paid to the
owner for the taking of such building, structure or other improvement,
just compensation being the value which such building, structure or
other improvement contributes to the fair market value of the real
property, or the fair market value of such building, structure, or im-
provement alone, whichever is the greater; provided that payment for
such buildings, structures or other improvements shall not result in
duplication of payments unless otherwise authorized by state law; and
provided further that no such payment shall be made unless the owner
of the land involved disclaims all interest in the improvements of the
tenant. Nothing herein shall be construed to deprive the tenant of the
tenant’s right to reject the proffered payment and to seek compensation
for the tenant’s property interest through other laws of the State.

(12) After the owner is fully informed of the owner’s right to receive just
compensation for property being acquired under this chapter, the owner
may donate such property, any part thereof, any interest therein, or
any compensation to be paid therefor to the State.

(13) The term “State”. as used in this chapter, means the State of Hawaii
and any department. agency, or instrumentality of the State, or a
political subdivision of the State.

(14) The term “appraisal” means a written statement, independently and
impartially prepared by a qualified appraiser who meets qualification
criteria established by the State, setting forth an opinion of the fair
market value of adequately described property as of a specific date,

supported by the presentation and analysis of relevant market infor-

mation.”

SECTION 2. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved April 24, 1989.)

ACT 53 H.B. NO. 754 .

A Bill for an Act Relating to Recovery of Funds for Funeral Payments.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 560:3-1201, Hawaii Revised Statutes, is amended to
read as follows:

“§560:3-1201 Collection of personal property by affidavit. Any person
indebted to the decedent or having possession of tangible personal property or an
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instrument evidencing a debt, obligation, stock, or chose in action belonging to the
decedent shall make payment of the indebtedness or deliver the tangible personal
property or an instrument evidencing a debt, obligation, stock, or chose in action
to a person claiming to be the successor of the decedent or to the department of
human services where the department has paid for the decedent’s burial services
pursuant to section 346-15, upon being presented a death certificate for the decedent
and an affidavit made by or on behalf of the successor or the department of human
services stating that:
(1) The net value of the decedent’s estate in this State does not exceed
$5,000,
(2) No application or petition for the appointment of a personal represen-
tative is pending or has been granted in this State; and
(3) (a) The claiming successor is entitled to payment or delivery of the
property and explaining the relationship of the claiming successor
to the decedent|.]; or

(b) The department of human services has paid for the decedent’s
burial.

The affidavit of the department of human services shall have priority over any other
claim filed pursuant to this section.”

SECTION 2. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved April 24, 1989.)

ACT 54 H.B. NO. 1222

A Bill for an Act Relating to Motor Vehicles.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Chapter' 291-21.5, Hawaii Revised Statutes, is amended to
read as follows:

§291-21.5 Regulation of motor vehicle sun screening devices; penalty.
(a) No person shall operate, permit the operation of, cause to be operated, or park
any motor vehicle on a public highway if the glazing material of the motor vehicle:

(1) Does not meet the requirements of FMVSS 205 in effect at the time

of its manufacture; or

(2) Is used in conjunction with sun screening devices not exempted from

this section by subsection (d) hereof.

{b) No person shall install, mount, adhere, affix, or use any sun screening
device or combination of devices in conjunction with the glazing material of a
motor vehicle which does not meet the requirements of FMVSS 205 in effect at
the time of the glazing material’s manufacture except as provided in this section.
Any person who violates this section shall be liable for the removal of any sun
screening device applied contrary to this section.

(c) A safety inspection required under section 286-25 shall include a test to
ensure that the glazing material and any sun screening devices meet the requirements
specified in this section.

(d) This section shall not apply to:
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(1) Rearview mirrors;

(2) Adjustable nontransparent sun visors which are mounted forward of
the side windows and are not attached to the glazing material;

(3) Signs, stickers, or other materials which are displayed in a seven-inch
square in the lower corner of the windshield farthest removed from
the driver or signs, stickers, or other materials which are displayed in
a five-inch square in the lower corner of the w1ndsh1eld niearest the
driver;

(4) Rear trunk lid handle or hinges;

(5) Window wipers and window wiper motors;

(6) Transparent sun screening film materials which are installed, affixed,
or applied along the top edge of the windshield so long as such materials
do not encroach upon the AS-1 portion of the windshield as provided
by FMVSS 205 [and FMVSS 128;] or no lower than four inches below
the top of the windshield, when measured from the middle point of

the bottom edge of the top windshield moulding if no AS-1 markings
can be found in the left or right upper margin of the windshield;

(7)  Sun screening devices for front side wing vents and windows which,
when used in conjunction with the glazing material have a light trans-
miittance of no less than thirty-five per cent plus or minus [three] six
per cent;

(8)  Sun screening devices for side windows necessary for driving visibility
which are to the rear of the driver and for rear windows necessary for
driving visibility which, when used in conjunction with the glazing
material, have a light transmittance of no less than thirty-five per cent
plus or minus [three] six per cent;

(9) Side windows which are to the rear of the driver and rear windows on
vans, minivans, trucks, or buses; provided that the vehicles are equipped
with rearview mirrors on both sides;

(10)  Privacy drapes, curtains, or blinds, or any combination, installed on
the interior of motor homes.

(e) Any person who violates this section shall be fined not less than $50

nor more than $250 for each separate offense.”

SECTION 2. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved April 24, 1989.)

Note
1. So in original.

ACT 55 H.B. NO. 1259
A Bill for an Act Relating to Eggs.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Chapter' 147-75, Hawaii Revised Statutes, is amended to read
as follows:

“§147-75 Notice of grade and size; designation of origin of imported
eggs. It shall be unlawful for any person to sell, or offer to sell, or expose for sale
to a consumer, any eggs, other than those of the person’s own production at the
place of productlon intended for human consumption, without notifying, by suitable
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sign or label, the person purchasing or intending to purchase the same whether the
same are imported from the mainland United States or foreign countries or of island
production, and the exact grade or quality and the size or weight of the eggs,
according to the standards prescribed by the department of agriculture. _

The word “island” shall be used to designate the geographic origin of eggs
produced in this State. .

Eggs imported from the mainland United States or foreign countries shall
be individually marked as to origin. Imported eggs shall not be removed from any
dock or landing without permission of the department of agriculture and shall not
be processed, sold, or offered for sale until the consignee thereof has been furnished
with a certificate from the department of agriculture certifying that the eggs con-
tained in the shipment in which the eggs arrived are marked as provided in this
section and rules of the department of agriculture; provided that eggs which are
intended for hatching or sale as balut and eggs which are preserved with an outer
covering of ashes and salt need not be marked as herein provided.”

SECTION 2. Statutory material to be repealed is bracketed.' New statutory
material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved April 24, 1989.)

Note

1. So in original.

ACT 56 H.B. NO. 1506

A Bill for an Act Relating to Podiatrists.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 386-1, Hawaii Revised Statutes, is amended by amend-
ing the definition of “medical care”, “medical services”, or “medical supplies”, to
read:

“ “Medical care”, “medical services”, or “medical supplies”, means every
type of care, treatment, surgery, hospitalization, attendance, service, and supplies
as the nature of the work injury requires, and includes such care, services and
supplies rendered or furnished by a licensed or certified physician, dispensing
optician, [podiatrist,] physical therapist, nurse, or masseur.”

SECTION 2. Section 386-1, Hawaii Revised Statutes, is amended by amend-
ing the definition of “physician” to read:

“ “Physician” includes a doctor of medicine, a dentist, a chiropractor, an
osteopath, a naturopath, a psychologist, [and] an optomeitrist[.]. and a podiatrist.”

SECTION 3. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 4. This Act shall take effect upon its approval.
(Approved April 24, 1989.)
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ACT 57 H.B. NO. 1828

A Bill for an Act Relating to Traffic Violations.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 291-37, Hawaii Revised Statutes, is amended by
amending subsection (a) to read as follows:

“(a) Any person guilty of omitting any of the required acts, or committing
any of the prohibited acts of this chapter, or the rules adopted shall be guilty of a
violation of this chapter and may be fined not less than $25 nor more than [$500.
Any] $1,800: provided that any person guilty of omitting any of the required acts,
or committing any of the prohibited acts of sections 291-34, [to] 291-35, or 291-
36 may be fined not more than [$500 for each offense] $600 and not less than the
fine which is set forth in the following tables:

If the excess weight is: The minimum fine for a
, first violation shall be:
100 to 1,500 pounds [$25] $125

1,501 to 2,000 pounds [30] _130
2,001 to 2,500 pounds [401 _140
2,501 to 3,000 pounds [60] _160
3,001 to 3,500 pounds [80] _180
3,501 to 4,000 pounds [100] _200
4,001 to 4,500 pounds [125] _225
4,501 to 5,000 pounds [150] _250
5,001 to 5,500 pounds [175] _275
5,501 to 6,000 pounds [200] _300
6,001 to 6,500 pounds [230] - 330
6,501 to 7,000 pounds [260] _360
7,001 to 7,500 pounds [290] 390
7,501 to 8,000 pounds [320] _420
8,001 to 8,500 pounds [355] _455
8,501 to 9,000 pounds [390] _490
9,001 to 9,500 pounds [425] _525
9,501 to 10,000 pounds [460] _560
10,001 pounds and over [480] _580

If the excess dimension is: The minimum fine shall be:

Up to 5 feet $25

Over 5 feet and up to 10 feet 50

Over 10 feet and up to 15 feet 75

Over 15 feet 100

For the purpose of the imposition of a fine or penalty herein, evidence of priof
offenses shall be admissible.

For a second violation within one year of the first, the fine for excess weight

shall be not less than twice the fine listed in the excess weight table above and not

more than $1,200. For a third or subsequent violation for excess weight previously
cited under this section within one year, the fine shall not be less than triple the
file listed in the excess weight table above and not more than $1.800.

For the purposes of this section “person” means the driver of the vehicle
unless the driver is an employee in the scope and course of employment, in which
case “person” means the employer of the driver. _

All penalties imposed and collected [under] for violations of sections 291-
33 to 291-36 shall be paid into the state highway fund.
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The department of transportation is authorized to institute a system where
the minimum fine, based on the tables in this subsection, may be mailed in when
the citation or penalty is not to be contested. This system shall include an ability
for the owner of the vehicle or combination of vehicles to request the operator be
held harmless and the citation be transferred to that owner of the vehicle or com-
bination of vehicles.”

SECTION 2. This Act does not affect rights and duties that matured, pen-
alties that were incurred, and proceedings that were begun before its effective date.

SECTION 3. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 4. This Act shall take effect upon its approval.
(Approved April 24, 1989.)

ACT 58 H.B. NO. 1830

A Bill for an Act Relating to Kona Airport.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 261-25, Hawaii Revised Statutes, is repealed.
SECTION 2. Statutory material to be repealed is bracketed.'

SECTION 3. This Act shall take effect upon its approval.
(Approved April 24, 1989.)

Note
1. Edited pursuant to HRS §23G-16.5.

ACT 59 H.B. NO. 1839

A Bill for an Act Relating to General Lyman Field.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 261-22, Hawaii Revised Statutes, is amended to read
as follows:

“§261-22 [General Lyman Field.] Hilo International Airport. The official
name of the [Hilo] airport situated at Waiakea, Hilo, Hawaii, shall be [General
Lyman Field.] Hilo International Aijrport. The main passenger terminal at Hilo
International Airport shall be designated “General Lyman Terminal” in memory of

Brigadier General Albert Lyman, the first person of Hawaiian ancestry to attain
such rank in the United States Army.”

SECTION 2. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 3. This Act shall take effect on July 1, 1989.
(Approved April 24, 1989.)

105



ACT 60

ACT 60 H.B. NO. 1895

A Bill for an Act Relating to State-Funded Medical Assistance.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 346-29, Hawaii Revised Statutes, is amended to read
as follows:

“§346-29 Applications for public assistance; manner, form, conditions.
Applications for public assistance under this chapter shall be made by the applicant,
or by someone acting in the applicant’s behalf, in the manner, place, and form
prescribed by the department.

No applicant shall be entitled to public assistance under this chapter who
has sufficient income or other resources to provide a standard above that provided
in this chapter, or who is an inmate of any public institution as long as the Social
Security Act precludes the use of federal funds to provide public assistance to an

inmate of such an institution, [but an] except that any inmate of a public institution
who is otherwise eligible for medical assistance and who has been determined by

the medical director of the institution as having a major illness or medical condition
requiring the provision of medical care outside of the institution may receive as-
sistance under this chapter. An inmate of [such] an institution mentioned in this
section may apply for assistance to begin after the inmate’s discharge from the
institution. In determining the needs of an applicant or recipient for public assistance
by the department, the department:

(1) Shall disregard such amounts of earned or unearned income and re-
sources as required by the Social Security Act or other federal acts,
to receive federal matching funds and may disregard such additional
amounts as these acts permit, now or in the future, to be disregarded.

(2) Shall consider as net income in all cases such income as the Social
Security Act or other federal acts may require the department to con-
sider for receipt of federal matching funds and may consider such
additional income and resources as these acts may permit, now or in
the future, to be considered.

(3) Shall disregard a total of $1,000 in assets in determining the needs of
persons for financial assistance; provided that the amount to be dis-
regarded, shall not exceed standards under federally funded financial
assistance programs. This provision shall not apply to persons eligible
for Federal Supplemental Security Income benefits. In determining the
needs of such persons, the department shall apply the resource retention
requirements under the Federal Supplemental Security Income Pro-

ram.

(4) Shall apply the resource retention requirements under the Federal Sup-
plemental Security Income Program in determining the needs of a single
person for medical assistance only.

(5) Shall apply the resource retention requirements under the Federal Sup-
plemental Security Income Program in determining the needs of a
family of two persons for medical assistance only and an additional
$250 for each additional person included in an application for medical
assistance only.

106



ACT 61

(6) Shall disregard amounts of emergency assistance granted under section
346-65.

(7) Shall not consider as income or resources any payment for services to
or on behalf of, or any benefit received by, a participant under the
workfare program of part IX, other than wages. Wages earned by a
participant while participating in the workfare program shall be con-
sidered income of the participant, unless the wages are excluded or
disregarded under any other law.

In determining eligibility for medical assistance, the department shall require
from all applicants and recipients the assignment of any benefits due to a third party
liability. Any rights or amounts so assigned shall be applied against the cost of
medical care paid under this chapter.

The director shall adopt rules pursuant to chapter 91 defining assets and to
determine eligibility for medical assistance; provided that the cash surrender value
of life insurance policies owned by persons included in an application shall be
treated as assets.”

SECTION 2. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved April 24, 1989.)

ACT 61 H.B. NO. 1868

A Bill for an Act Relating to the Administrative Process to Establish and Enforce
Child Support Obligations.

Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 571-14, Hawaii Revised Statutes, is amended to read
as follows:

§571-14 Jurisdiction; adults. The court shall have exclusive original ju-
risdiction:
(1) To try any offense committed against a child by the child’s parent or
guardian or by any other person having the child’s legal or physical
custody, and any violation of section 707-726, 707-727, 709-902, 709-
903, 709-904, 709-905, 709-906, or 298-12, whether or not included
in other provisions of this paragraph or paragraph (2).
(2) To try any adult charged with:
(A) Deserting, abandoning, or failing to provide support for any
person in violation of law;
(B) An offense, other than a felony, against the person of the de-
fendant’s husband or wife;
(C) Any violation of a domestic abuse protective order issued pur-
suant to chapter 586; or
(D) Any violation of an order issued by a family court judge.
In any case within paragraph (1) or (2) of this section the court may, in its
discretion, waive its jurisdiction over the offense charged.
(3) In all proceedings under chapter 580, and in all proceedings under
chapter 584.
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(4) In proceedings under chapter 575, the Uniform Desertion and Non-
support Act, and under chapter 576, the Uniform Reciprocal Enforce-
ment of Support Act.

(5) For commitment of an adult alleged to be mentally defective or mentally
ill.

(6) In all proceedings for support between parent and child or between
husband and wife[, and in all proceedings to appoint a guardian of the
person of an adult].

(7) In all proceedings for waiver of jurisdiction over an adult who was a
child at the time of an alleged criminal act as provided in section 571-
22.

(8) In all proceedings under chapter 586, Domestic Abuse Protective Or-
ders.

(9) In all proceedings to appoint a guardian of the person of an adult.

In any case within paragraph (3), (4), or (6) of this section, the attorney general,
through the child support enforcement agency, may exercise concurrent jurisdiction
as provided in chapter 576E.”

SECTION 2. Section 576E-2, Hawaii Revised Statutes, is amended to read
as follows:

“I[1§576E-2[]] Attorney general; powers. Notwithstanding any other law
to the contrary, the attorney general, through the child support enforcement agency,
shall have concurrent jurisdiction with the court in all proceedings in which a support
obligation is established, modified, or enforced, including, but not limited to,
proceedings under chapters 571, 580, 584, and 576, the Uniform Reciprocal En-
forcement of Support Act. The attorney general, through the child support enforce-
ment agency, may establish, modify, and enforce child support obligations using
the administrative process provided in this chapter on all cases for which the
department has a responsibility under Title IV-D of the Social Security Act, in-
cluding but not limited to welfare and non-welfare cases in which the responsible
parent is subject to the department’s jurisdiction, regardless of the residence of the
children for whom support is sought. These powers shall include, but not be limited
to, the power to:

(1) Conduct investigations into the ability of responsible parents to pay

support and into nonpayment of support;

(2) Administer oaths, issue subpoenas, and require production of books,

accounts, documents, and evidence;

(3) Establish, modify, or enforce a support order;

(4) Determine that a responsible parent has not complied with a court

order;
(5) Establish arrearage;
(6) Establish a public assistance debt under section 346-37.1;
(7) Order and enforce assignment of future income under section 576E-
16, and chapter 571[,]; and[;]

(8) Exercise the powers and authority described in this section, notwith-
standing the existence of a prior court order issued by another state or
foreign jurisdiction, except as modified or limited by this chapter.”

SECTION 3. Section 576E-10, Hawaii Revised Statutes, is amended to read
as follows:

“[[1§576E-10[]] Hearings officers. The attorney general shall appoint and
commission, [pursuant] without regard to chapters 76 and 77, such hearings officers
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as may be necessary to carry out the purposes of this chapter. Hearings officers
shall exercise all of the powers granted to the attorney general under this chapter,
but shall not be considered deputy attorneys general and shall not exercise the
powers or discharge the duties conferred upon the attorney general or the attorney
general’s deputies by chapter 28. In exercising the powers conferred upon the
attorney general in section 576E-2, the hearings officers shall have the authority
to:

(1) Enter a default order against a responsible parent who fails to appear
at the time and place of the hearing, upon a showing of proper notice
to that parent;

(2) Accept a voluntary acknowledgment of support liability or stipulated
agreement setting the amount of support to be paid after consideration
of the guidelines established under section 576D-7; _

(3) Receive testimony from the parties to the hearing and establish a record;
and

(4) Evaluate the testimony and other evidence received at the hearing and
make specific findings of fact and conclusions of law.”

SECTION 4. Section 576E-12, Hawaii Revised Statutes, is amended by
amending subsection (a) to read as follows:

“(a) A true copy of the agency’s order, along with a true copy of the return
of service, shall be filed by the agency in the office of the clerk of the [family]
circuit court in the [first] circuit[.] where the order was issued. Upon filing, the
order shall have all the force and effect of a final order or decree of the circuit
court.”

SECTION 5. Section 576E-13, Hawaii Revised Statutes, is amended to read
as follows:

“[[18§576E-13[]] Appeal to the family court. Any responsible parent ag-
grieved by a final order entered by the agency pursuant to this chapter may obtain
judicial review under chapter 91 by filing a notice of appeal to the senior family
court judge or senior judge in the circuit in which the person resides within thirty
days of the filing of the order. The senior family court judge or senior judge may
assign the hearing and disposition of such appeals to any district judge of the family
court who shall exercise all of the powers conferred upon a circuit court by section
91-14. The filing of a notice of appeal does not stay enforcement of the agency
order.”

SECTION 6. Section 576E-16, Hawaii Revised Statutes, is amended to read
as follows:

~ “[[1§576E-16[]] Income withholding. (a) Whenever any order is entered
by the agency establishing, modifying, or enforcing support, establishing an ar-
rearage that has accrued under a previous judicial or administrative order for support,
or establishing a public assistance debt, the agency shall concurrently issue an order
which shall operate as an assignment to the agency for the benefit of the child of
such amounts at such times as may be specified in the order, from the responsible
parent’s income due or to become due in the future from the responsible parent’s
employer, or successor employers, until further order of the agency. A copy of the
income withholding order shall be filed in the office of the clerk of the circuit court
in the circuit where the order was issued along with the copy of the support order
as provided in section 576E-12.
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(b) The income withholding order shall be effective immediately after service
upon an employer of a true copy of the order, which service may be effected by
certified or registered mail or by personal delivery. Thereafter, the employer shall
for each pay period, withhold from the income due to the responsible parent from
the employer, and not required to be withheld by any other provision of federal or
state law, and transmit to the agency, as much as may remain payable to the
responsible parent for such pay period up to the amount specified in the order as
being payable during the same period. The employer shall immediately inform the
agency of any change that would affect the income withholding order or the dis-
bursement thereof.

(c) Compliance by an employer with the income withholding order shall
operate as a discharge of the employer’s liability to the responsible parent for that
portion of the responsible parent’s earnings withheld and transmitted to the agency,
whether or not the employer has withheld the correct amount. For each payment
made pursuant to an income withholding order, the employer may deduct and retain
as an administrative fee an additional amount of ‘$2 from the income owed to the
responsible parent. Any income withholding order shall have priority as against
any garnishment, attachment, execution, or other income withholding order, or any
other order, unless otherwise ordered by the agency, and shall not be subject to
the exemptions or restrictions contained in part III of chapter 651 and in chapters
652 and 653. An employer who fails to comply with an order entered by the agency
under this section shall be liable to the obligee or the agencyl,] for the full amount
of all sums ordered to be withheld and transmitted. An employer receiving an
income withholding order shall transmit amounts withheld to the agency within ten
days after the responsible parent is paid. The employer shall begin withholding no
later than the first pay period commencing within fourteen days [after receipt of
the order by] following the date a copy is mailed to the employer. An employer
who is required to withhold amounts from the [earnings or] income of more than
one employee may remit to the agency a sum total of all such amounts-in one check
with a listing of the amounts applicable to each employee. '

(d) An income withholding order shall remain in effect until terminated
when appropriate by the agency. Payment by the responsible parent of any delin-
quency shall not in and of itself warrant termination of the income withholding
order. The agency shall promptly refund any amount withheld in error to the
responsible parent. » :

(e) It shall be unlawful for any employer to refuse to hire a prospective
employee, to discharge an employee, or to take any other disciplinary action against
an employee, based in whole or in part upon an order authorized by this section.
Any employer violating this section shall be guilty of a misdemeanor and shall be
punished under section 710-1077(1)(g).

(f) Notwithstanding any other provision of law, for the purposes of this
section, the term “income” shall include, without limitation, salaries, wages, earn-
ings, workers’ compensation, disability benefits, commissions, independent con-
tractor income, and any other entitlement to money including moneys payable as
a pension or as an annuity or retirement or disability or death or other benefit, or
as a return of contributions and interest thereon from the United States government,
or from the State or political subdivision thereof, or from any retirement, disability,
or annuity system established by any of them pursuant to statute.

(g) Any responsible parent may request withholding of the parent’s income
prior to entry of an order by the agency. The employer shall comply with that
request as if so ordered by the agency under this section.

(h) The agency may allocate amounts withheld from the income of one
responsible parent among more than one obligee. If concurrent assignment orders
would cause the amounts withheld from the responsible parent’s income to exceed
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applicable wage withholding limitations, the current support obligation of the first
served order shall be satisfied first, and then current obligations of sitbsequently
served orders shall be satisfied in the order of service. Thereafter, arrearages due
under the income withholding orders shall be satisfied in the order of service, up
to the applicable limitation.”

SECTION 7. Statutory material to be repealed is bracketed. New étatutory
material is underscored.

SECTION 8. This Act shall take effect upon its approval.
(Approved April 26, 1989.) '

ACT 62 H.B. NO. 553

A Bl for an Act Relating to the Judiciary.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Sectlon 641-11, Hawaii Revised Statutes is amended to read
as follows:

\ “§641 11 From circuit courts. Any party deemmg oneself aggrieved by
the judgment of a circuit court in a criminal matter, may appeal to the supreme
court, subject to chapter 602 in the manner and w1th1n the time provided by the
[Hawaii Rules of Criminal Procedure.] Hawaii Rules of Appellate Procedure. The
sentence of the court in a criminal case shall be the judgment. All appeals, whether
heard by the intermediate appellate coutt or the supreme court, shall be filed with
the clerk of the supreme court and shall be subject to one filing fee.”

SECTION 2. Statutbry material to be repealed is bracketed. New statutory
material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved April 26, 1989.)

ACT 63 S.B. NO. 1863

A Bill for an Act Relating to Berefits for Public Officers and Employees.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The legislature finds that it is in the best interest of officers
and employees of the State and the various counties for the State and the counties
to establish cafeteria plans within the meaning of section 125 of the Internal Revenue
Code of 1986, as amended. Eligible cafeteria plans will allow public sector officers
and employees to elect to reduce their cash compensation in return for payment by
the employer of expenses of eligible benefits.

SECTION 2. Chapter 78, Hawaii Revised Statutes, is amended to add a
new part to read as follows:

111



ACT 63

“PART . CAFETERIA PLANS

§78- Establishment. The employees of the State shall be afforded the
opportunity to participate in a wage and salary reduction benefit program which
qualifies as a cafeteria plan within the meaning of section 125 of the Internal Revenue
Code of 1986, as amended. The cafeteria plan shall allow eligible employees to
elect to reduce their pretax compensation in return for payment by the State of the
expenses of eligible benefits. As used in this part, “employee” shall be as defined
in section 87-1.

§78- Responsible agency; rules. The governor shall assign the respon-
sibility for the implementation and operation of the cafeteria plan to the appropriate
department or agency, and the department or agency shall adopt rules pursuant to
chapter 91 necessary to implement this part. The rules shall specify eligible em-
ployees, eligible expenses, effective dates, and other matters necessary to implement
this part.”

SECTION 3. Chapter 78, Hawaii Revised Statutes, is amended by amending
the title to read as follows:

_ “CHAPTER 78
[GENERAL PROVISIONS ON] PUBLIC SERVICE”

SECTION 4. Sections 78-1 to 78-51, Hawaii Revised Statutes, are desig-
nated as “Part . General Provisions” of chapter 78, Hawaii Revised Statutes.

SECTION 5. Section 87-3, Hawaii Revised Statutes, is amended to read as
follows:

“§87-3 Purpose of the fund. The fund shall be used for the purpose of
providing employee-beneficiaries and dependent-beneficiaries with a health benefits
plan, provided that the fund may be used for other expenses necessary to effectuate
the purpose and provided further that any rate credit or reimbursement from any
carrier or any earning or interest derived therefrom shall be used in addition to such
purposes to (1) finance state and county contributions for the dental benefits plan
for children under the age of nineteen, as described in section 87-4; and (2) finance
the employee’s portion of the monthly contribution of a health benefits plan for a
retired employee, as described in section 87-1(5)(A)(ix), or upon the retired em-
ployee’s death the retired employee’s beneficiary as described in section 87-1(6).

To the extent that contributions are provided for group life insurance benefits
in section 87-4, the fund shall also be used for the purpose of providing group life
insurance benefits to employees. _

The fund may assist the State and the counties to implement and administer
cafeteria plans authorized under section 125 of the Internal Revenue Code of 1986,
as amended, and under part  of chapter 78.”

SECTION 6. Section 87-4, Hawaii Revised Statutes, is amended by amend-
ing subsection (a) to read as follows:

“(a) The State through the department of budgét and finance and the several
counties through their respective departments of finance shall pay to the fund a
monthly contribution equal to the amount established under chapter 89C or specified
in the applicable public sector collective bargaining agreement, whichever is ap-
propriate, for each of their respective employee-beneficiaries and employee-bene-
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ficiaries with dependent-beneficiaries, [such contributions to], which shall be used
[towards] toward the payment of costs of a health benefits plan; provided that the
monthly contribution shall not exceed the actual cost of a health benefits plan. If
both husband and wife are employee-beneficiaries, the total contribution by the
State or the appropriate county shall not exceed the monthly contribution of a family
plan for both of them. If, however, the State or any of the several counties establish
cafeteria plans in accordance with section 125 of the Internal Revenue Code of
1986, as amended, and part _ of chapter 78, the monthly contribution to the fund

for those employee-beneficiaries who participate in a cafeteria plan shall be made
through the cafeteria plan. In this event, the payments made by the State or the

counties shall include the State’s and the counties’ respective contributions to the
fund and the employee-beneficiary’s share of the cost of the health benefits plan

selected and authorized by the employee-beneficiary through the cafeteria plan.”

SECTION 7. Section 87-6, Hawaii Revised Statutes, is amended to read as
follows:

“§87-6 Contributions by an employee-beneficiary. (a) Each employee-
beneficiary shall make a monthly contribution to the fund amounting to the differ-
ence between the monthly charge of the health benefits plan selected by the em-
ployee-beneficiary and the State’s and county’s contribution to the fund. Nothing
in this section shall prohibit any employee-beneficiary from participating in a caf-
eteria plan authorized under section 125 of the Internal Revenue Code of 1986, as
amended, and part  of chapter 78.

(b) During the period the health benefits plan selected by an employee-
beneficiary is in effect, the employee-beneficiary shall authorize, if allowed under
present laws, that [his] the employee-beneficiary’s contribution be withheld and
transmitted to the fund monthly by the comptroller or finance officer [from whom
he receives his] who disburses the employee-beneficiary’s compensation, pension,
or retirement pay. If, however, an employee-beneficiary’s contribution to the fund
is not withheld and transmitted to the fund, the employee-beneficiary shall pay [his]
the monthly contribution (1) directly to the fund by the tenth day of each month,
in the case of an employee-beneficiary who normally receives [his] the employee-
beneficiary’s compensation from the comptroller of the State, or (2) in the case of
all other employee-beneficiaries, to the respective finance officer from whom [he]
the employee-beneficiary normally receives [his] compensation for transmittal to
the fund by the tenth day of each month.

(c) Notwithstanding any other law to the contrary, the beneficiary of an
employee who is killed in the performance of [his] duty, an employee-beneficiary
who retired before July 1, 1984, an employee-beneficiary who retired after June
30, 1984, and who had ten years or more of credited service, excluding sick leave,
or upon [his] death [his] their beneficiary, including employees who retired prior
to the establishing of the fund and their beneficiaries, or the beneficiary of any
employee-beneficiary, as described in section 87-1(6) shall not be required to make
any contribution to the fund. The monthly contribution of the persons identified in
this subsection shall be financed by the State through the department of budget and
finance and the several counties through their respective departments of finance for
each of their respective employee-beneficiaries.

(d) Subsection (a) notwithstanding, an employee-beneficiary’s monthly con-
tribution to the fund, amounting to the difference between the monthly cost of the
health benefits plan selected by the employee-beneficiary and the State’s or appro-
priate county’s contribution to the fund, shall be deemed to include the amount
which would have been the employee-beneficiary’s contribution if the employee-
beneficiary had not elected to participate in the cafeteria plan.”
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SECTION 8. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 9. This Act shall take effect on July 1, 1989.
(Approved May 3, 1989.)

ACT 64 H.B. NO. 404

A Bill for an Act Relating to Administrative Rules.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Findings and purpose. The legislature finds that interpretations
made by the Supreme Court of Hawaii of the public hearing notice provisions of
section 91-3, Hawaii Revised Statutes, have resulted in great uncertainty about the
validity of many of the adopted administrative rules. In order to avoid case-by-case
challenges to the validity of administrative rules on the grounds of faulty public
hearing notices, the counties or the agencies of the State of Hawaii as defined in
section 91-1, Hawaii Revised Statutes, will have to re-adopt their administrative
rules and will have to incur as much as $10,000,000 in publication and travel costs
in order to have public hearing notices that contain a sufficient amount of information
about the rules to satisfy the interpretation of section 91-3 made by the Supreme
Court of Hawaii. Furthermore, at least one state agency that attempted to comply
with the interpretation of section 91-3 made by the Supreme Court of Hawaii has
been criticized for including too much detail about its proposed administrative rules
in the public hearing notices.

Section 91-3(a)(1), Hawaii Revised Statutes, provides that the notice of the
public hearing on the proposed adoption of an administrative rule “shall include a
statement of the substance of the proposed rule.” In Costa v. Sunn, 64 Haw. 389
(1982), the Supreme Court of Hawaii invalidated certain amendments made to the
administrative rules of the Department of Social Services and Housing and stated
that “substance” within the meaning of that phrase “means not merely the subject
of it, but an intelligible abstract or synopsis of its material and substantial elements”;
that the notices involved in that case “stated little more than the headings of the
new rules and did not provide interested persons with sufficient information to
‘direct their comments toward concrete proposals’”; and that “the notice should
fairly apprise interested parties of what is being proposed so they can formulate
and present rational responses to the proposal”. As a consequence of the Supreme
Court’s decision, the Department of Social Services and Housing was forced to
republish rule amendment notices at a cost of over $30,000 and to devote consid-
erable staff time and effort to recalculate public assistance benefits under the old
unamended rules and then again under the amended rules after the amendments
were readopted.

In State v. Rowley, No. 12580 (Nov. 18, 1988), the Supreme Court of
Hawaii invalidated an administrative rule of the Department of Land and Natural
Resources that prohibited nudity in state parks. The Supreme Court invalidated the
rule on the basis that the notice of public hearing published in 1971 did not meet
the requirements of section 91-3 as interpreted in 1982 in Costa v. Sunn, even
though the 1971 rules were repealed and reformatted in 1981, the rule prohibiting
nudity in state parks had been a public record for over ten years, and the public
hearing notice published in 1981 expressly stated that “Copies of the proposed
Administrative Rules and of the regulations to be repealed are available for public
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inspection” and stated where the rules were available for inspection. As pointed
out in the dissenting opinion in State v. Rowley, the opinion of the Supreme Court
“effectively invalidates all the rules governing the State Park System on a ques-
tionable ground that rules repealed in 1981 were not validly adopted in 1971.”
Furthermore, the administrative rules of all other agencies that were primarily just
reformatted about 1981 in total without detailed explanation of the substance of the
rules that had previously been in force and effect are also in danger of being
invalidated. A considerable expense of staff time and effort will be required to
review all public hearing notices published pursuant to the Hawaii Administrative
Procedure Act since its original enactment took effect on January 2, 1962, or to
republish detailed notices of public hearings and re-adopt all existing administrative
rules.

Consequently, the purposes of this Act are to:

(1) Expressly ratify and validate all administrative rules and rule amend-
ments and repeals that were filed pursuant to section 91-4, Hawaii
Revised Statutes, before the close of business on December 31, 1986,
to the extent that those administrative rules and rule amendments and
repeals shall be considered to be free from any noncompliance with
the statutory procedural requirements for the adoption, amendment, or
repeal of administrative rules;

(2) Provide clarifying statutory wording that will expressly enable agencies
to publish notices that generally describe the subjects involved and the
purposes to be achieved by a proposed rule, together with a description
of where and how free copies of the proposed rule to be adopted, the
proposed rule amendment, or the rule proposed to be repealed may be
requested, instead of including in the notice only a statement of the
substance of the proposed rule; and

(3) Impose a three-year limitations period on challenges to the validity of
any adopted administrative rule adoption, amendment, or repeal on
the basis of noncompliance with the procedural requirements for rule
adoption, amendment, or repeal.

SECTION 2. Section 91-3, Hawaii Revised Statutes, is amended to read as
follows:

“§91-3 Procedure for adoption, amendment or repeal of rules. (a) Prior
to the adoption of any rule authorized by law, or the amendment or repeal thereof,
the adopting agency shall:

(1) Give at least [twenty] thirty days’ notice for a public hearing. [Such]

The notice shall include [a]:
(A) Either:
(i) A statement of the substance of the proposed rule[, and of
the] adoption, amendment, or repeal; or
(ii)) A general description of the subjects involved and the pur-
poses to be achieved by the proposed rule adoption, amend-
ment, or repeal; and
(B) A statement that a copy of the proposed rule to be adopted, the
proposed rule amendment, or the rule proposed to be repealed
will be mailed at no cost to any interested person who requests
a copy, together with a description of where and how the requests
may be made; and
(C) The date, time, and place where the public hearing wiil be held
and where interested persons may be heard [thereon.] on the
proposed rule adoption, amendment, or repeal.
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The notice shall be mailed to all persons who have made a timely
written request of the agency for advance notice of its [rulemaking]
rule-making proceedings, and published at least once in a newspaper
of general circulation in the State for state agencies and in the county
for county agencies.

(2) Afford all interested persons opportunity to submit data, views, or
arguments, orally or in writing. The agency shall fully consider all
written and oral submissions respecting the proposed rule. The agency
may make its decision at the public hearing or announce then the date
as to when it intends to make its decision. Upon adoption, amendment,
or repeal of a rule, the agency shall, if requested to do so by an
interested person, issue a concise statement of the principal reasons
for and against its determination.

(b) Notwithstanding the foregoing, if an agency finds that an imminent peril
to the public health, safety, or morals or to livestock and poultry health requires
adoption, amendment, or repeal of a rule upon less than [twenty] thirty days’ notice
of hearing, and states in writing its reasons for such finding, it may proceed without
prior notice or hearing or upon such abbreviated notice and hearing as it finds
practicable to adopt an emergency rule to be effective for a period of not longer
than one hundred twenty days without renewal.

(c) The adoption, amendment, or repeal of any rule by any state agency
shall be subject to the approval of the governor. The adoption, amendment, or
repeal of any rule by any county agency shall be subject to the approval of the
mayor of the county. The provisions of this subsection shall not apply to the
adoption, amendment, and repeal of the rules and regulations of the county boards
of water supply.

(d) The requirements of subsection (a) may be waived by the governor in
the case of the State, or by the mayor in the case of a county, whenever a state or
county agency is required by federal provisions to promulgate rules as a condition
to receiving federal funds and such agency is allowed no discretion in interpreting
such federal provisions as to the rules required to be promulgated; provided that
the agency shall make such adoption, amendment, or repeal known to the public
by publishing a statement of the substance of the proposed rule at least once in a
newspaper of general circulation in the State prior to the waiver of the governor or
the mayor.

(e) No adoption, amendment, or repeal of any rule shall be invalidated solely
because of the inadvertent failure to mail an advance notice of rule-making pro-
ceedings or the inadvertent failure to mail or the nonreceipt of requested copies of
the proposed rule to be adopted, the proposed rule amendment, or the rule proposed
to be repealed. Any challenge to the validity of the adoption, amendment, or repeal

of an administrative rule on the ground of noncompliance with statutory procedural
requirements shall be forever barred unless the challenge is made in a proceeding

or action, including an action pursuant to section 91-7, that is begun within three
years after the effective date of the adoption, amendment, or repeal of the rule.”

SECTION 3. The legislature hereby declares that all administrative rules
and rule amendments and repeals that were filed pursuant to section 91-4, Hawaii
Revised Statutes, before the close of business on December 31, 1986, shall be
considered to be validly adopted, amended, or repealed and free from any non-
compliance with statutory procedural requirements for the adoption, amendment,
or repeal of administrative rules. An administrative rule or rule amendment or repeal
filed pursuant to section 91-4 before the close of business on December 31, 1986,
shall not be invalidated by a court on the ground of noncompliance with the statutory
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procedural requirements for the adoption, amendment, or repeal of administrative
rules.

SECTION 4. The validity of any administrative fule adoption, amendment,
or repeal filed pursuant to section 91-4, Hawaii Revised Statutes, after December
31, 1986, and before the effective date of this Act may be challenged on the grounds
of noncomphance with statutory procedural requirements for the adoption, amend-
ment, or repeal of administrative rules, subject to the three-year limitations period
apphcable pursuant to section 91-3(e), Hawaii Revised Statutes, as set forth in this
Act. For the purposes of determining the three-year limitations period for admin-
istrative rule adoptions, amendments, or repeals filed after December 31, 1986,
but before the effective date of this Act, the three-year limitations period shall be
deemed to commence on the effective date of the rule adoption, amendment, or
repeal or the effective date of this Act, whichever date is later.

SECTION 5. Notwithstanding sections 3 and 4 of this Act, this Act does
not affect challenges made to the validity of any administrative rule in proceedings
that were begun before the effective date of this Act.

SECTION 6. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 7. This Act shall take effect upon its approval, except that to the
extent that this Act applies to the adoption, amendment, or repeal of administrative
rules that occurred before the enactment of this Act, this Act is intended to have
retrospective effect and operation.

(Approved May 3, 1989.)

ACT 65 S.B. NO. 658

A Bill for an Act Relating to Premarital Examination for Rubella.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 572-7, Hawaii Revised Statutes, is amended by amend-
ing subsection (a) to read as follows:

“(a) Except as otherwise provided in this section, no application for a mar-
riage license shall be accepted by a marriage license agent unless the female provides
a physician’s statement signed by a licensed physician or by a commissioned medical
officer of the United States Air Force, Army, Navy or Public Health Service
verifying that the female has been given a serological test for immunity against
rubella and has been informed of the adverse effects of rubella on the fetus; provided
that no examination for immunity to rubella is required of the female who provides
proof of immunization with live rubella virus vaccine, laboratory evidence of rubella
immunity, or who, by reason of age or other medically determined condition is not
and will never be physically able to conceive a child.”

SECTION 2. Act 143, Session Laws of Hawaii 1979, is amended by amend-
ing section 5, as amended by Act 76, Session Laws of Hawaii 1984, to read as
follows:

“SECTION 5. This Act shall take effect on July 1, 1979[, and the provision
for mandatory premarital rubella screening shall remain in effect until June 30,
1989].”
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SECTION 3. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 4. This Act shall take effect on June 29, 1989.
(Approved May 4, 1989.)

ACT 66 S.B. NO. 660

A Bill for an Act Relating to Hansen’s Disease.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 326-22, Hawaii Revised Statutes, is amended to read
as follows: :

§326-22 Compensation of patient employees. The compensation for pa-
tients employed under section 326-21 shall be set by the department of health;
provided that in no case shall the compensation be less than the minimum wage as
established by section 387-2.

Each patient employee of the department shall be entitled to and granted
sick leave with pay and a vacation with pay each calendar year, each calculated at
the following rate:

For patients working six hours a day, one and one-half days for each month
of service;

For patients working five hours a day, one and one-quarter days for each
month of service; :

For patients working four hours a day, one day for each month of service.

A month of service is defined as eighty or more hours of work which may
be accumulated over any period of time to total eighty hours. No more than twelve
months of service may be earned and credited in any calendar year, even if the
total number of hours worked should exceed nine hundred sixty hours.”

SECTION 2. New statutory material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved May 4, 1989.)

"ACT 67 S.B. NO. 663

A Bill for an Act Relating to Communicable Diseases.
Be It Enacted by the Legislature of the State of Hawaii:

, SECTION 1. Chapter 325, Hawaii Revised Statutes, is amended by adding
a new section to be appropriately designated and to read as follows:

“§325- Purpose. The purpose of this chapter is to address prevention,
control, and treatment of, and advancement of knowledge about, communicable
diseases in the State.”

SECTION 2. New statutory material is underscored.!
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SECTION 3. This Act shall take effect upon its approval.
(Approved May 4, 1989.)

Note
1. Edited pursuant to HRS §23G-16.5.

ACT 68 S.B. NO. 1253

A Bill for an Act Relating to Public Lands.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Act 362, Session Laws of Hawaii 1987, is amended by amend-
ing Section 1 to read as follows:

“SECTION 1. The legislature finds the authority granted to the department
of land and natural resources to negotiate and enter into long-term residential leases
with persons who were displaced by, or who are the descendants of, the refugees
of the 1926 Hoopuloa lava flow has expired. The legislature further finds that all
parcels meeting the criteria enumerated in Act 62, Session Laws of Hawaii 1982,
have not been awarded.

The purpose of this Act is to re-authorize the negotiation of long-term
residential leases between the department of land and natural resources and the
displaced Milolii-Hoopuloa residents. Act 62, Session Laws of Hawaii 1982, as
amended by Act 83, Session Laws of Hawaii 1984[,] and Act 362. Session Laws
of Hawaii 1987, having expired on January 1, [1987,] 1989, it is necessary to
reenact its provisions and apply them retroactively to January 1, [1987,] 1989,
before an extension is possible.” '

SECTION 2. Act 362, Session Laws of Hawaii 1987, is amended by amend-
ing Section 5 to read as follows:

“SECTION 5. Any other law to the contrary notwithstanding, including
chapter 171, Hawaii Revised Statutes, the department of land and natural resources
is authorized to negotiate and enter into lease agreements, upon consideration of
the Milolii-Hoopuloa Community Development Plan, in accordance with the pro-
visions and limitations of this Act; provided that the authority granted by this Act
shall expire (1) when leases have been negotiated and recorded in the bureau of
conveyances for all parcels meeting the criteria in Section 2 and Section 3, or (2)
on January 1, [1989,] 1991, whichever occurs first.”

SECTION 3. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 4. This Act shall take effect upon its approval; provided that the
provisions of this Act shall apply retroactively to January 1, 1989.

(Approved May 4, 1989.)
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ACT 69 S.B. NO. 1806

A Bill for an Act Relating to Housing Programs.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Chapter 201E, Hawaii Revised Statutes, is amended by adding
a new section, to be appropriately designated and to read as follows:

“§201E- Administration of federal programs. (a) The corporation is
authorized to carry out federal programs designated to be carried out by a housing
finance or housing development entity.

(b) The corporation shall adopt necessary rules in accordance with chapter
91, including the establishment and collection of reasonable fees for administering
the program; to carry out any federal program in subsection (a).

(c) All fees collected for administering the program may be deposited into
an appropriate special fund of the corporation, and may be used to cover the
administrative expenses of the corporation.”

SECTION 2. Section 46-15.1, Hawaii Revised Statutes, is amended by
amending subsection (a) to read as follows:

“(a) Any law to the contrary notwithstanding, any county shall have and
may exercise the same powers, subject to applicable limitations, as those granted
the housing finance and development corporation pursuant to chapter 201E insofar
as such powers may be reasonably. construed to be exercisable by a county for the
purpose of developing, constructing, and providing low and moderate income hous-
ing; provided that rio county shall be empowered to canse the State to issue general
obligation bonds to finance a project pursuant to this section; provided further that
county projects shall be granted an exemption from general excise or receipts taxes
in the same manner as projects of the housing finance and development corporation,
pursuant to section 201E-205[.]:_and provided further that the provisions of section

201E- shall not apply to this section unless federal guidelines specifically provide

local governments with that authorization and the authorization does not conflict
with any state laws. [Such] The powers shall include the power, subject to applicable
limitations, to:

(1) Develop and construct dwelhng units, alone or m partnership with
developers;

(2) Acquire necessary land by lease, purchase, exchange, or eminent do-
main;

3) Provide assistance and aid to a public agency or person in developing
and constructing new housing and rehabilitating old housing for the
elderly of low and moderate income, other persons of low and moderate
income, and persons displaced by any governmental action, by making
long-term mortgage or interim construction loans available;

(4) Contract with any eligible bidders to provide for construction of ur-
gently needed housing for persons of low and moderate income;

(5) Guarantee the top twenty-five per cent of the principal balance of real
property mortgage loans, plus interest thereon, made to quahﬁed bor-
rowers by qualified lenders;

(6) Enter into mortgage guatantee agreements with appropriate officials
of any agency or instrumentality of the United States in order to induce
[such] those officials to commit to insure or insure mortgages under
the provisions of the National Housing Act, as amended,;
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(7) Make a direct loan to any qualified buyer for the downpayment required
by a private lender to be made by the borrower as a condition of
obtaining a loan from the private lender in the purchase of residential
property;

(8) Provide funds for a share, not to exceed fifty per cent of the principal
amount of a loan made to a qualified borrower by a private lender who
is unable otherwise to lend the borrower sufficient funds at reasonable
rates in the purchase of residential property; and

(9) Sell or lease completed dwelling units.

For purposes of this section, a limitation is applicable to the extent that it

may reasonably be construed to apply to a county.”

SECTION 3. Statutory material to be repealed is bracketed. New statutory
material is underscored.’

SECTION 4. This Act shall take effect upon its approval.
(Approved May 4, 1989.)

Note
1. Edited pursuant to HRS §23G-16.5.

ACT 70 S.B. NO. 1808

A Bill for an Act Relating to Rental Housing Projects.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 201E-134, Hawaii Revised Statutes, is amended by
amending subsection (f) to read as follows:

“(f) When an eligible project is not owned by the corporation, the corporation
shall be entitled to share in [any] the appreciation in value of units maintained for
eligible tenants within an eligible project realized at the time of refinancing or
prepayment of the eligible project loan. The corporation’s share shall be calculated
by multiplying the appreciation [of the eligible project] in value of units maintained
for eligible tenants realized upon refinancing or prepayment by the ratio of the
owner’s equity to the discounted value of the aggregate rental assistance payments.
The discount rate shall be established by rules adopted by the corporation.”

SECTION 2. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved May 4, 1989.)

ACT 71 S.B. NO. 1811

A Bill for an Act Relating to Housing.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 201E-21, Hawaii Revised Statutes, is amended by
amending subsection (c¢) to read as follows:
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“(c) The government of any county in which a housing project is located
or is about to be located may make donations or advances to the [authority] cor-
poration in such sums as the county in its discretion may determine. The advances
or donations shall be made for the purpose of aiding or cooperating in the con-
struction and operation of the housing project. The corporation, when it has money
available therefor, shall reimburse the county for all advances made by way of a
loan to it.”

SECTION 2. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved May 4, 1989.)

ACT 72 S.B. NO. 1880

A Bill for an Act Relating to Tolerance for Pesticides in Food or Raw Agricultural
Commodities.

Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 328-8, Hawaii Revised Statutes, is amended by amend-
ing subsection (c) to read as follows:

“(c) The director may establish rules as necessary for the enforcement of
this part. The rules shall be adopted pursuant to chapter 91; except that the director
may, without regard to chapter 91, establish tolerance levels and regulatory or
action levels by reference to the provisions of the regulations or guidelines of the
United States established in [21 CFR Part 193, 40 CFR Part 180] 40 CFR Parts
180 and 185 or the United States Food and Drug Administration Compliance Policy
Guides as the regulations or guidelines become effective at any time or from time
to time.”

SECTION 2. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved May 4, 1989.)

ACT 73 H.B. NO. 462

A Bill for an Act Relating to State Bonds.

Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. This Act is recommended by the governor for immediate
passage in accordance with Section 9 of Article VII of the Constitution of the State
of Hawaii.

SECTION 2. The purpose of this Act is to authorize and appropriate general
obligation bond funds for the acquisition of approximately sixty-seven acres of the
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Kapalama Military Reservation during fiscal year 1988-89 and the fiscal biennium
1990-1991.

SECTION 3. There is appropriated a sum not to exceed $90,000,000 out
of the general obligation bond funds of the State of Hawaii or so much thereof as
may be necessary for the period March 1, 1989, to February 28, 1991, for the
purposes of this Act. Any funds remaining unexpended or unencumbered as of
February 28, 1992, shall lapse as of such date.

SECTION 4. When it is deemed in the public interest of the State, the
governor, in the governor’s discretion, is authorized to use general fund savings or
balances determined to be available from authorized general fund program appro-
priations to finance capital improvements projects authorized in this Act, where the
method of financing is designated to be the general obligation bond fund; provided
that if the governor uses general funds, the governor shall report that fact to the
legislature twenty days prior to the convening of the regular session of 1990 for
funds used in fiscal year 1989-1990, and twenty days prior to the convening of the
regular session of 1991 for funds used in fiscal year 1990-1991.

SECTION 5. The sum appropriated shall be expended by the department
of transportation for the purposes of this Act by submitting bids, by negotiating,
and, if appropriate, by condemnation.

SECTION 6. Declaration of findings with respect to the general obligation
bonds authorized by this Act. Pursuant to the clause in Article VII, section 13, of
the State Constitution which states: “Effective July 1, 1980, the legislature shall
include a declaration of findings in every general law authorizing the issuance of
general obligation bonds that the total amount of principal and interest, estimated
for such bonds and for all bonds authorized and unissued and calculated for all
bonds issued and outstanding, will not cause the debt limit to be exceeded at the
time of issuance”, the legislature finds and declares as follows:

(1) Limitation on general obligation bond debt. The debt limit of the State
is set forth in Article VII, section 13, of the State Constitution, which
states in part: “General obligation bonds may be issued by the State;
provided that such bonds at the time of issuance would not cause the
total amount of principal and interest payable in the current or any
future fiscal year, whichever is higher, on such bonds and on all
outstanding general obligation bonds to exceed: a sum equal to twenty
percent of the average of the general fund revenues of the State in the
three fiscal years immediately preceding such issuance until June 30,
1982; and thereafter, a sum equal to eighteen and one-half percent of
the average of the general fund revenues of the State in the three fiscal
years immediately preceding such issuance.” Article VII, section 13,
also provides that in determining the power of the State to issue general
obligation bonds, certain bonds are excludable, including “Reimburs-
able general obligation bonds issued for a public undertaking, im-
provement or system but only to the extent that reimbursements to the
general fund are in fact made from the net revenue, or net user tax
receipts, or combination of both, as determined for the immediately
preceding fiscal year.”

(2) Actual and estimated debt limits. The limit on principal and interest
of general obligation bonds issued by the State, actual for fiscal year
1988-1989 and estimated for each fiscal year from 1989-1990 to 1991-
1992, is as follows:
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“

Fiscal Net General

Year Fund Revenues Debt Limit
1985-86 1,569,777,922
1986-87 1,759,104,963
1987-88 2,135,842,312
1988-89 2,284,006,000 336,991,387
1989-90 2,502,024,000 381,035,452
1990-91 2,711,913,000 426,848,793
1991-92 {(Not Applicable) 462,373,152

For fiscal years 1988-89, 1989-90, 1990-91, and 1991-92, respec-
tively, the debt limit is derived by multiplying the average of the net
general fund revenues for the three preceding fiscal years by eighteen
and one-half per cent. The net general fund revenues for fiscal years
1985-86, 1986-87, and 1987-88 are actual, as certified by the director
of finance in the Statement of the Debt Limit of the State of Hawaii
as of July 1, 1988, dated November 16, 1988. The net general fund
revenues for fiscal years 1988-89 to 1990-91 are estimates, based on
general fund revenue estimates made as of March 15, 1989, by the
council on revenues, the body assigned by Article VII, section 7, of
the State Constitution to make such estimates, and based on estimates
made by the department of budget and finance of those receipts which
cannot be included as general fund revenues for the purpose of cal-
culating the debt limit, all of which estimates the legislature finds to
be reasonable.

Principal and interest on outstanding bonds applicable to the debt limit.
According to the department of budget and finance, the total amount
of principal and interest on outstanding general obligation bonds for
determining the power of the State to issue general obligation bonds
within the debt limit, as of March 1, 1989, is as follows for fiscal year
1989-90 to fiscal year 1995-96:

Fiscal Principal

Year and Interest
1989-90 226,675,960
1990-91 224,642,651
1991-92 214,148,100
1992-93 201,466,964
1993-94 199,219,568
1994-95 185,616,247
1995-96 174,779,498

The department of budget and finance further reports that the amount
of principal and interest on outstanding bonds applicable to the debt
limit continues to decline each year from fiscal year 1996-97 to fiscal
year 2011-12 when the final installment of $15,347 shall be due and
payable.

Amount of authorized and unissued general obligation bonds and bonds
authorized by this Act. As calculated from the state comptroller’s bond
fund report as of December 31, 1988, and adjusted for the issuance
of $65,000,954.43 general obligation bonds Series BL and $45,000,000
general obligation bonds Series BM, both dated December 6, 1988,
the total amount of authorized but unissued general obligation bonds
is $462,981,554. The total amount of general obligation bonds au-
thorized by this Act is $90,000,000. The total amount of general
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obligation bonds previously authorized and unissued and the general
obligation bonds authorized by this Act is $552,981,554.
Proposed general obligation bond issuance. As reported by the de-
partment of budget and finance for fiscal years 1988-89, 1989-90,
1990-91, 1991-92, and 1992-93, the State proposes to issue two series
of $80,000,000 each during the remainder of fiscal year 1988-89 and
$80,000,000 semi-annually in each of fiscal years 1989-90, 1990-91,
1991-92, and 1992-93. The State proposes to issue a total of $560,000,000
during the period of March 1, 1989 to February 29, 1992. It has been
the practice of the State to issue twenty-year serial bonds with principal
repayments beginning the third year, the bonds maturing in substan-
tially equal installments of principal, and interest payments com-
mencing six months from the date of issuance and being paid semi-
annually thereafter. It is assumed that this practice will continue to be
applied to the bonds which are proposed to be issued.
Sufficiency of proposed general obligation bond issuance to meet the
requirements of authorized and unissued bonds, as adjusted, and bonds
authorized by this Act. As reported in paragraph (5), the total amount
of general obligation bonds which the State proposes to issue prior to
February 29, 1992 is $560,000,000. The total amount of $560,000,000
which is proposed to be issued prior to February 29, 1992 is sufficient
to meet the requirements of the authorized and unissued bonds, as
adjusted, and the bonds authorized by this Act, the total amount of
which is $552,981,554, as reported in paragraph (4).
Bonds excludable in determining the power of the State to issue bonds.
As noted in paragraph (1), certain bonds are excludable in determining
the power of the State to issue general obligation bonds. General
obligation reimbursable bonds can be excluded under certain condi-
tions. It is not possible to make a conclusive determination as to the
amount of reimbursable bonds which are excludable from the amount
of each proposed bond issued because:

(A) It is not known exactly when projects for which reimbursable
bonds have been authorized in prior acts and in this Act will be
implemented and will require the application of proceeds from
a particular bond issue; and

(B) While at the present time, all of the special funds which are
required to make reimbursements to the general fund on bonds
issued are in a condition to qualify all of the reimbursable bonds
for exclusion, it cannot be stated with certainty that such a con-
dition will continue. However, the legislature notes that with
respect to the principal and interest on outstanding general ob-
ligation bonds, according to the department of budget and fi-
nance, the average proportion of principal and interest which is
excludable each year from calculation against the debt limit, as
of March 1, 1989, is 11.69 per cent for the ten years from fiscal
year 1989-90 to fiscal year 1998-99. For the purpose of this
declaration, the assumption is made that ten per cent of each
bond issue will be excludable from debt limit, an assumption
which the legislature finds to be reasonable and conservative.

Determination whether the debt limit will be exceeded at the time of

issuance. From the foregoing and on the assumption that all of the

bonds identified in paragraph (5) will be issued at an interest rate of

8.0 per cent through June 30, 1989, and 8.5 per cent for the fiscal

years following thereafter, the maximum allowable by law, it can be
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determined from the following schedule that the bonds which are pro-
posed to be issued, which include all authorized and unissued bonds
previously authonzed as adjusted, and the bonds authorized by this
Act, will not cause the debt limit to be exceeded at the time of each
bond issuance:

Time of Issuance Greatest Amount
and Amount to be Debt Limit and Year of
Counted Against at Time of Highest Principal
Debt Limit Issuance "~ and Interest
2nd half FY 1988-89 $336,991,387 $232,435,961 (FY 1989-90)
1st issue $72,000,000
2nd half FY 1988-89 $336,991,387 $238,195,961 (FY 1989-90)
2nd issue $72,000,000 » ' "
1st half FY 1989-90 $381,035,452 $242,282,651 (FY 1990-91)
$72,000,000
2nd half FY 1989-90 $381,035,452 $248,402,651 (FY 1990-91)
$72,000,000 '
1st half FY 1990-91 $426,848,793 $252,029,100 (FY 1991-92)
$72,000,000 ‘
2nd half FY 1990-91 $426,848,793 $258,149,100 (FY 1991-92)
$72,000,000 ‘ ’ :
1st half FY 1991-92 $462,373,152 $263,042,280 (FY 1993-94)
$72,000,000 h ’

(9) Overall and concluding finding. From the facts, estimates, and as-
sumptions stated in this declaration of findings, the conclusion is reached
that the total amount of principal and interest estimated for the general
obligation bonds authorized in this Act and for all'bonds authorized
and unissued and calculated for all bonds issued and outstandmg, will
not cause the debt limit to be exceeded at the tlme of issuance.

SECTION 7. The legislature finds the basis for the declaration of findings
set forth in this Act are reasonable. The assumptions set forth in this Act with
respect to the principal amount of general obligation bonds which will be issued,
the amount of principal and interest on reimbursable general obligation bonds Wthh
are assumed to be excludable, and the assumed maturity structure shall not be
deemed to be binding, it being the understanding of the legislature that such matters
must remain subject to substantlal flexibility.

SECTION 8. Authorization for issuance of general obligation bonds. General
obligation bonds may be issued as provided by law in an amount that may be
necessary to finance projects authorized by this Act provided that the sum total of
the general obligations so issued shall not exceed $90,000,000.

Any law to the contrary notwithstanding, general obligation bonds may be
issued from time to time in accordance with section 39-16, Hawaii Revised Statutes,
in such prrncrpal amount as may be required to refund any general obligation bonds
of the State of Hawaii heretofore or hereafter issued pursuant to law.

SECTION 9. The provisions of this Act are declared to be severable and if
any portion thereof is held to be invalid for any reason, the validity of the remainder
of this Act shall not be affected.

SECTION 10. This Act shall take effect upon its approval

(Approved May 8, 1989 )
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ACT 74 S.B. NO. 647

A Bill for an Act Relating to Correctional Employment.
Be It Enacted by the Legislature of the State of Hawaii:

" SECTION 1. Chapter 353, Hawaii Revised Statutes, is amended by adding
a new section to be appropriately designated and to read as follows:

“§353- Criminal history record checks. The department shall develop
standards to assure the reputable and responsible characters of staff members of its
correctional facilities which shall include but not be limited to criminal history
record checks. For the purposes of this section, “staff member” means any employee
of the department of corrections who is directly involved with the treatment and
care of persons committed to a facility, and “prospective staff member” means any
applicant for a job in the department of corrections that is directly involved with
the treatment and care of persons committed to a facility.

Every staff member and prospective staff member shall submit a statement
under penalty of perjury indicating whether the staff member or prospective staff
member was ever convicted of a crime other than a minor traffic violation involving
a fine of fifty dollars or less and providing consent to the department to conduct a
criminal history record check and to obtain other criminal history record information
for verification. The staff member shall be fingerprinted for the purpose of com-
plying with the criminal history record check. The prospective staff member shall
be fingerprinted and the criminal hlstory record check shall be completed prior to
beginning employment.

The department shall obtain criminal history record information through the
Hawaii criminal justice data center on all staff and prospective staff members of
the department of corrections. The Hawaii criminal justice data center may assess
prospective staff members a reasonable fee for each criminal history record check
conducted. The information obtained shall be used exclusively for the stated purpose
for which it was obtained, and shall be subject to such federal laws and federal
regulations as may be now or hereafter adopted.

The department may deny employment to a prospective staff member who
was convicted of a crime. other than a minor traffic violation involving a fine of
fifty dollars or less and if the department finds from the prospective staff member’s
criminal hlstory record that the prospective staff member poses a risk to the health,
safety, security, or well-being of inmates under supervision and confinement or
other staff.

Staff members shall not be subject to termination based on findings in their
criminal records except for those whose conviction of a crime occurred after the
effective date of this Act, or under circumstances in which a staff member is a
fugitive from justice. The convictions of staff members subject to termination must
be for crimes other than a minor traffic violation involving a fine of fifty dollars
or less, and the staff member must pose a risk to the health, safety, security, or
well-being of inmates under supervision and confinement or other staff.”

SECTION 2. Section 831-3.1, Hawaii Revised Statutes, is amended by
amending subsection (d) to read as follows

*“(d) This section shall prevall over any other law which purports to govern
the denial or issuance of any permit, license, registration, or certificate by the State
or any of its political subdivisions or agencies; provided that this section shall not

apply to:
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(1) Denials by the department of human services of any certificate of
approval, license, or permit to any organization, institution, home, or
facility subject to licensure under chapter 346;

(2) Denials of employment as a staff member of a youth correctional
facility operated under chapter 352; [and]

(3) Denials of employment as an employee of a detention or shelter facility
established or designated pursuant to section 571-33[.];_and

(4) Denials of employment as a staff member of a correctional facility

operated under chapter 353.”

SECTION 3. Statutory material to be repealed is bracketed. New statutory
material is underscored.!

SECTION 4. This Act shall take effect upon its approval.
(Approved May 8, 1989.)

Note
1. Edited pursuant to HRS §23G-16.5.

ACT 75 H.B. NO. 523

A Bill for an Act Relating to Names.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The purpose of this Act is to amend section 574-2 and 574-
3 of, the Hawaii Revised Statutes, since a former provision in subsection 2 was
found unconstitutional by the Federal District Court to the extent it prohibited parents
from giving their child any surname they chose. (466 F. Supp. 714).

SECTION 2. Section 574-2, Hawaii Revised Statutes, is amended to read
as follows:

“§574-2 Legitimate children. The registrar of births shall register any child
born in wedlock as having [the child’s father’s name as its family name, and shall
also register a given name for the child.] both a family name and a given name
chosen by the child’s parents. The registrar shall register any child legitimated, as
provided in section 338-21, as having [either the child’s father’s name or its mother’s
name as a family name, and shall also register a given name for the child.] both a

family name and a given name chosen by the child’s parents, or, if the parents do
not agree on the name or names, the name or names specified by a court of competent

jurisdiction to be in the best interests of the child.” ’

SECTION 3. Section 574-3, Hawaii Revised Statutes, is amended to read
as follows: Co

“§574-3 lllegitimate children. The registrar of births shall register any
illegitimate child as having [the child’s mother’s name as a family name, and shail

also register a given name for the child. ] both a family name and given name chosen
by the mother.”

SECTION 4. Statutory material to be repealed is bracketed. New statutory
material is underscored.
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SECTION 5. This Act shall take effect upon its approval.
(Approved May 8, 1989.)

ACT 76 H.B. NO. 1656

A Bill for an Act Relating to the Uniform Custodial Trust Act.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The Hawaii Revised Statutes is amended by adding a new
chapter to be appropriately designated and to read as follows:

“CHAPTER
UNIFORM CUSTODIAL TRUST ACT

§ -1 Definitions. As used in this chapter:

“Adult” means an individual who has attained the age of 18 years.

“Beneficiary” means an individual for whom property has been delivered
to a custodial trustee for the individual’s use and benefit under this chapter.

“Guardian of the property” means a person appointed or qualified by a court
to manage the estate of an individual or a person legally authorized to perform
substantially the same functions.

“Court” means the circuit court of the State.

“Custodial trust property” means an interest in property transferred to a
custodial trustee under this chapter and the income from and proceeds of that interest.

“Custodial trustee” means a person designated as trustee of a custodial trust
under this chapter and includes a substitute or successor custodial trustee.

“Guardian” means a person appointed or qualified by a court as a guardian
of an individual and includes a limited guardian, but excludes a person who is
merely a guardian ad litem.

“Incapacitated” means that an individual lacks the ability to manage property
and business affairs effectively by reason of mental illness, mental deficiency,
physical illness or disability, chronic use of drugs, chronic intoxication, confine-
ment, detention by a foreign power, disappearance, minority, or other cause. A
beneficiary shall be treated as incapacitated for the purpose of this chapter if the
transferor so directs in the instrument creating the custodial trust.

“Legal representative” means a personal representative or “guardian of the
property”.

“Member of the beneficiary’s family” includes a beneficiary’s spouse, des-
cendant, stepchild, parent, stepparent, grandparent, brother, sister, uncle, or aunt,
whether of the whole or half blood or by adoption.

“Person” means an individual, corporation, organization, or other legal
entity.

“Personal representative” includes an executor, administrator, or special
administrator of a decedent’s estate or a person legally authorized to perform sub-
stantially the same functions and includes a successor personal representative.

“State” means a state, commonwealth, territory, or possession of the United
States, or the District of Columbia.

“Transferor” means a person who creates a custodial trust by transfer or
declaration.

“Trust company” means a financial institution, corporation, or other legal
entity, authorized to exercise general trust powers.
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§ -2 Custodial trust; general. (a) A person may create a custodial trust
of property by transfer evidenced by registration or other written instrument of
transfer to another in any manner consistent with law, naming an individual, who
may be the transferor or another, as beneficiary, in which the transferee is desig-
nated, in substance, as custodial trustee under the Hawaii Uniform Custodial Trust
Act.

(b) A person may create a custodial trust of property by declaration evidenced
by registration or other written instrument of declaration in any manner consistent
with law, naming an individual other than the declarant as beneficiary, in which
the declarant as titleholder is designated, in substance, as custodial trustee under
the Hawaii Uniform Custodial Trust Act. A trust registration or other declaration
for the sole benefit of the declarant is not a custodial trust under this chapter.

(¢) Title to custodial trust property is in the custodial trustee, and the ben-
eficial interest in custodial trust property is in the beneficiary, subject to the pro-
visions of this chapter.

(d) Except as provided in subsection (e), a custodial trust may not be ter-
minated by the transferor.

(e) A custodial trust may be terminated by the beneficiary if not incapaci-
tated, or by the guardian of the property of an incapacitated beneficiary, upon
delivering to the custodial trustee a writing signed by the beneficiary or guardian
of the property declaring the termination. The exercise of a durable power of attorney
for an incapacitated beneficiary is not effective to terminate or direct the distribution
or management of the trust. If not previously terminated, the custodial trust ter-
minates on the death of the beneficiary, and the custodial trust property must be
distributed as provided in section -17.

(f) Additional property may be placed in an existing custodial trust pursuant
to this chapter.

(8) A successor custodial trustee may be designated, or the designation
authorized, by the custodial trust instrument.

(h) This chapter does not restrict other means of creating trusts. A trust
whose terms do not conform to this chapter may be valid and enforceable according
to its terms under other law.

§ -3 Custodial trustee for future payment or transfer. A custodial trust
may be created upon the occurrence of a future event. The person having the right
to designate the recipient of property payable or transferable upon a future event
may designate in writing a custodial trustee to receive and hold the property for a
beneficiary of a custodial trust to be effective upon the occurence of the event by
designating the recipient, followed in substance by the words: “as custodial trustee
for (name of beneficiary) under the Hawaii
Uniform Custodial Trust Act.” Persons may be designated as substitute or successor
custodial trustees to whom the property must be transferred in the order named if
the first designated custodial trustee is unable or unwilling to serve. The designation
may be made in a will, a trust, a deed, a multiple party account, an insurance
policy, an instrument exercising a power of appointment, or other writing desig-
nating a beneficiary of contractual rights. The designation must be registered with
or delivered to the fiduciary, payor, issuer, or obligor of the future right.

§ -4 Form and effect of receipt and acceptance by custodial trustee,
Jurisdiction. (a) The obligations of a custodial trustee, including the obligation to
follow directions of the beneficiary pursuant to section -7, arise under this chapter
upon the custodial trustee’s acceptance, express or implied, of the custodial trust
property.

(b) The custodial trustee’s acceptance may be evidenced by a writing stating
In substance:
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CUSTODIAL TRUSTEE’S RECEIPT AND ACCEPTANCE

I, (name of custodial trustee) ac-
knowledge receipt of the custodial trust property described below or in the attached
instrument and accept the custodial trust as custodial trustee for
—__ (name of beneficiary) under the Hawaii Uniform Custodial Trust Act.
I undertake to administer and distribute the custodial trust property pursuant to
the Hawaii Uniform Custodial Trust Act. My obligations as custodial trustee are sub-
ject to the directions of the beneficiary unless the beneficiary is designated as, is,
or becomes incapacitated. The custodial trust property consists of

Dated:

(Signature of Custodial Trustee)

(c) Upon acceptance of the custodial trust property, a person designated as
custodial trustee under this chapter is subject to personal jurisdiction of the courts
of this State with respect to any matter relating to the custodial trust.

§ -5 Transfer to custodial trustee by fiduciary or obligor, facility of
payment. (a) Unless controlled by an instrument designating a custodial trustee
under section -3, a person, including a fiduciary other than a custodial trustee,
who holds property of or owes a debt to an incapacitated individual not having a
guardian of the property may make a transfer to an adult member of the beneficiary’s
family or to a trust company as custodial trustee for the benefit of the incapacitated
individual. If the property or obligation exceeds $20,000 in value, the transfer must
be authorized by the court.

(b) The written acknowledgment of delivery signed by a custodial trustee
constitutes a sufficient receipt and discharge for property transferred to the custodial
trustee pursuant to this section.

§ -6 Multiple beneficiaries, separate custodial trusts, survivorship. (a)
Beneficial interests in a custodial trust created for multiple beneficiaries are deemed
to be separate custodial trusts of equal undivided interests for each beneficiary.
Except in transfers for benefit of husband and wife, for whom survivorship is
presumed, no right of survivorship exists unless the writing creating the custodial
trust specifically provides for survivorship. (Or as is required as to community
property.)

(b) Custodial trust property held under this chapter by the same custodial
trustee for the benefit of the same beneficiary may be administered as a single
custodial trust.

(c) A custodial trustee of property held for more than one beneficiary shall
separately account to each beneficiary as provided in sections -7 and -15 for
the administration of the custodial trust.

§ -7 General management duties of custodial trustee. (a) A custodial
trustee shall register or record the instrument transferring title to custodial trust
property if appropriate.

(b) In the management, control, investment, or retention of custodial trust
property, a custodial trustee shall follow the directions of the beneficiary if the
beneficiary is not incapacitated. In the absence of effective contrary direction by
the beneficiary while not incapacitated, the custodial trustee shall observe the stan-
dard of care that would be observed by a prudent person dealing with property of
another and is not limited by any other law restricting investments by fiduciaries.
However, a custodial trustee, in the custodial trustee’s discretion, may retain any
custodial trust property received from the transferor. If a trust company or other
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custodial trustee has a special skill or expertise or is named custodial trustee on the
basis of representation of a special skill or expertise, the custodial trustee shall use
that skill or expertise. :

(c) Subject to subsection (b), a custodial trustee shall take control of and
collect, hold, manage, invest, and reinvest custodial trust property.

(d) A custodial trustee at all times shall keep custodial trust property of
which the custodial trustee has possession and control, separate and distinct from
all other property in a manner sufficient to identify it clearly as custodial trust
property of the beneficiary. Custodial trust property subject to recordation is so
identified if it is recorded, and custodial trust property subject to registration is so
identified if it is registered, or held in an account designated, in the name of the
custodial trustee followed by words stating in substance: “as custodial trustee for
(name of beneficiary) under the Hawaii Uni-

form Custodial Trust Act.”

(e) A custodial trustee shall keep records of all transactions with respect to
custodial trust property, including information necessary for the preparation of tax
returns, and shall make the records and information available at reasonable intervals
to the beneficiary or legal representative of the beneficiary.

(f) The exercise of a durable power of attorney for an incapacitated bene-
ficiary is not effective to terminate or direct the distribution or management of the
custodial trust.

§ -8 General powers of custodial trustee. (a) A custodial trustee, acting
in a fiduciary capacity, has all the rights, powers, and authority over custodial trust
property that an unmarried adult owner has over individually owned property, but
a custodial trustee may exercise those rights, powers, and authority in a fiduciary
capacity only.

(b) This section does not relieve a custodial trustee from liability for breach
of section -7.

§ -9 Use of custodial trust property. (a) The custodial trustee shall pay
to the beneficiary or expend for the beneficiary’s benefit so much or all of the
custodial trust property as the beneficiary while not incapacitated may direct from
time to time.

(b) If the beneficiary is incapacitated, the custodial trustee shall expend so
much or all of the custodial trust property as the custodial trustee determines
advisable for the use and benefit of the beneficiary and individuals who were
supported by the beneficiary at the time the beneficiary became incapacitated, or
who are legally entitled to support by the beneficiary. Expenditures may be made
in the manner, at the time, and to the extent that the custodial trustee determines
suitable and proper, without court order and without regard to other support, income,
or property of the beneficiary.

(c) A custodial trustee may establish checking, savings, or other similar
accounts of reasonable amounts under which either the custodial trustee or the
beneficiary may withdraw funds from, or draw checks against, the accounts. Funds
withdrawn from or checks written against the account by the beneficiary are treated
as distributions of custodial trust property by the custodial trustee to the beneficiary.

§ -10 Determination of incapacity, proceeding and effect. (a) A ben-
eficiary is incapacitated for the purposes of this chapter and the custodial trustee
shall administer and distribute the custodial trust as one for an incapacitated ben-
eficiary: (1) if the custodial trust is created under section -5; (2) if the transferor
has so directed in the writing creating the custodial trust; or (3) if the custodial
trustee has determined that the beneficiary has become incapacitated.
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(b) A custodial trustee may determine that the beneficiary has become in-
capacitated in reliance upon: (1) prior direction or authority given by the beneficiary
while not incapacitated, including direction or authority pursuant to a durable power
of attorney; (2) the certificate of the beneficiary’s physician; or (3) other reasonable
evidence.

(c) If a custodial trustee for an incapacitated beneficiary reasonably concludes
that the beneficiary’s incapacity has ceased, or that circumstances concerning the
beneficiary’s ability to manage assets have changed since the creation of a custodial
trust directing administration as for an incapacitated beneficiary, the custodial trustee
may administer and distribute the custodial trust as one for a beneficiary who is
not incapacitated.

(d) On petition of the beneficiary, the custodial trustee, or other person
interested in the welfare of the beneficiary or custodial trust property, the court
shall determine and declare whether or not the beneficiary is incapacitated.

(e) Absent determination of incapacity of the beneficiary under subsection
(b) or (d), a custodial trustee who has reason to believe that the beneficiary has
become incapacitated shall hold and administer the custodial property in accordance
with the provisions of this chapter applicable to incapacitated beneficiaries.

(f) Incapacity of a beneficiary does not terminate the custodial trust, any
designation of a successor custodial trustee, any powers or authority of the custodial
trustee, or any immunities of third persons acting on direction of the custodial
trustee.

§ -11 Exemption of third person from liability. A third person in good
faith and without a court order may act on instructions of, or otherwise deal with,
a person purporting to make a transfer as, or purporting to act in the capacity of,
a custodial trustee, and, in the absence of knowledge to the contrary, is not re-
sponsible for determining:

(1) The validity of the purported custodial trustee’s designation,;

(2) The propriety of, or the authority under this chapter for, any action of

the purported custodial trustee;

(3) The validity or propriety under this chapter of any instrument or in-
struction executed or given either by the person purporting to make a
transfer or by the purported custodial trustee; or

(4) The propriety of the application of any property delivered to the pur-
ported custodial trustee.

§ -12 Liability to third persons. (a) A claim based on a contract entered
into by a custodial trustee acting in a fiduciary capacity, an obligation arising from
the ownership or control of custodial trust property, or a tort committed in the
course of administering the custodial trust may be asserted against the custodial
trust property by proceeding against the custodial trustee in the fiduciary capacity,
whether or not the custodial trustee or the beneficiary is personally liable.

(b) A custodial trustee is not personally liable:

(1) On a contract properly entered into in a fiduciary capacity unless the
custodial trustee fails to reveal that capacity and to identify the custodial
trust in the contract; or

(2) For an obligation arising from control of custodial trust property or
for a tort committed in the course of the administration of the custodial
trust unless the custodial trustee is personally at fault.

(c) A beneficiary is not personally liable for an obligation arising from
ownership of custodial trust property or for a tort committed in the course of
administration of the custodial trust unless the beneficiary is personally in possession
of the custodial trust property giving rise to the liability or is personally at fault.
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(d) Neither subsection (b) or (c) precludes any proceeding to establish lia-
bility of the custodial trustee or beneficiary to the extent that either is protected as
the insured by liability insurance.

§ -13 Declination, resignation, incapacity, death, or removal of cus-
todial trustee; designation of successor custodial trustee. (a) A person designated
as custodial trustee, before accepting the custodial trust property, may decline to
serve by notifying the person who made the designation, the transferor, or the
transferor’s legal representative. If the event giving rise to a transfer has not oc-
curred, the substitute custodial trustee designated under section -3 becomes the
custodial trustee, and, if a substitute custodial trustee has not been designated, the
person who made the designation may designate a substitute custodial trustee under
section -3. In other cases, the transferor or the transferor’s legal representative
may designate a substitute custodial trustee.

(b) A custodial trustee who has accepted the custodial trust property may
resign by: (1) delivering written notice to the beneficiary and, if the beneficiary is
incapacitated, to the beneficiary’s guardian of the property, if any, and to the
successor custodial trustee, if any, and (2) transferring, recording, or registering
the custodial trust property in the name of and delivering the records to the successor
custodial trustee identified under subsection (c). ’

(¢) If a custodial trustee or successor custodial trustee is ineligible, resigns,
dies, or becomes incapacitated, the successor designated under section -2 or -
3 becomes custodial trustee. If there is no effective provision for a successor, the
beneficiary, if not incapacitated, may designate a successor custodial trustee. If the
beneficiary is incapacitated, or fails to act within ninety days after the ineligibility,
resignation, death, or incapacity of the custodial trustee, the beneficiary’s guardian
of the property becomes successor custodial trustee; and, if the beneficiary does
not have a guardian of the property or the guardian of the property declines to act,
the resigning custodial trustee may designate a successor custodial trustee. ‘

(d) If a successor custodial trustee is not designated by the foregoing pro-
cedure, the transferor, the legal representative of the transferor or of the custodial
trustee, an adult member of the beneficiary’s family, the guardian of the beneficiary,
a person interested in the custodial trust property or as appropriate, another person
interested in the welfare of the beneficiary may petition the court to designate a
successor custodial trustee. , o '

(e) A custodial trustee who declines to serve or resigns, or the legal rep-
resentative of a deceased or incapacitated custodial trustee, as soon as practicable,
shall put the custodial trust property and records in the possession and control of
the successor custodial trustee. A successor custodial trustee may enforce the ob-
ligation to deliver custodial trust property and records, and becomes responsible
for each item as received.

(f) A beneficiary, the beneficiary’s guardian of the property, an adult member
of the beneficiary’s family, a guardian of the person of the beneficiary, a person
interested in the custodial trust property or as appropriate, another person interested
in the welfare of the beneficiary, may petition the court to remove the custodial
trustee for cause and designate a successor custodial trustee, to require the custodial
trustee to give bond, or for other appropriate relief.

§ -14 Expenses, compensation, and bond of custodial trustee. Except
as provided otherwise in the custodial trust instrument, in an agréeement with the
beneficiary, or by court order:

(1) A custodial trustee is entitled to reimbursement from custodial trust

property for reasonable expenses incurred in the performance of fi-
duciary services;
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(2) A custodial trustee has a noncumulative election to be made no later
than six months following the end of each calendar year to charge a
reasonable compensation for fiduciary services performed during that
year; and

(3) A custodial trustee need not post a bond for faithful performance of

~ the custodial trust.

. § -15 Reporting and accounting by custodial trustee; determination
of liability of custodial trustee. (a) Upon the acceptance of the custodial trust
property, a custodial trustee shall provide a written statement describing the custodial
trust property and shall thereafter provide a written statement of the administration
of the custodial trust property: (i) once each year, (ii) upon request at a reasonable
time by the beneficiary or the beneficiary’s legal representative, (iii) upon resig-
nation or removal of the custodial trustee, and (iv) on termination of the custodial
trust. These statements must be provided to the beneficiary or to the beneficiary’s
legal representative, if any. On termination of the beneficiary’s interest, a current
statement must be provided to the person to whom the custodial trust property is
to be delivered.

(b) A beneficiary, the beneficiary’s legal representative, an adult member
of the beneficiary’s family, or a person interested in the custodial trust property or
as appropriate, another person interested in the welfare of the beneficiary may
petition the court for an accounting by the custodial trustee or the custodial trustee’s
legal representative.

(c) A successor custodial trustee may petition the court for an accounting
by a predecessor custodial trustee.

(d) The court, in a proceeding under this chapter or-in any other proceeding,
may require or permit the custodial trustee or the custodial trustee’s legal repre-
sentative to account; or the custodial trustee or the custodial trustee’s legal repre-
sentative may petition the court for approval of final accounts.

(e) If a custodial trustee is removed, the court shall require an accounting
and order delivery of the custodial trust property and records to the successor
custodial trustee and the execution of all instruments required for transfer of the
custodial trust property.

(f) On petition of the custodial trustee, or any person who could petition
for an accounting, the court, after notice to interested persons, may issue instructions
to the custodial trustee or review the propriety of the acts of a custodial trustee or
the reasonableness of compensation determined by the custodial trustee for the
services of the custodial trustee or others.

- § -16 Limitations of action against custodial trustee. (a) Except as
provided in subsection (c), unless previously barred by adjudication, consent, or
limitation, a claim for relief against a custodial trustee for accounting or breach of
duty is barred as to a beneficiary, a person to whom the custodial trust property is
to be paid or delivered, or the legal representative of an incapacitated or deceased
beneficiary or payee:

(1) Who has received a final account or statement fully disclosing the
matter unless an action or proceeding to assert the claim is commenced
within two years after receipt of the final account or statement; or

(2) Who has not received a final account or statement fully disclosing the
matter unless an action or proceeding to assert the claim is commenced
within three years after the termination of the custodial trust.

(b) Except as provided in subsection (c), a claim for relief to recover from

a custodial trustee for fraud, misrepresentation, or concealment related to the final
settlement of the custodial trust or concealment of the existence of the custodial
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trust is barred unless an action or proceeding to assert the claim is commenced
within five years after the termination of the custodial trust.
(c) A claim for relief is not barred by this section if the claimant:
(1) Is a minor, until the earlier of two years after (i) attaining majority or
(ii) the claimant’s death; ,
(2) Is an incapacitated adult, until the earliest of two years after (i) the
appointment of a guardian of the property, (i) the removal of the
incapacity, or (iii) the death of the claimant; or
(3) Was an adult, now deceased, who was not incapacitated, until two
years after death.

§ -17 Termination and distribution. (a) A custodial trust terminates on
the custodial trustee’s receipt of a signed written direction of the beneficiary, if not
incapacitated within section -10, or of the beneficiary’s guardian of the property,
if any, or upon the beneficiary’s death. Upon termination, the custodial trustee shall
transfer the unexpended custodial trust property:

(1) To the beneficiary, if not incapacitated;

(2) To the guardian of the property or other court-designated recipient for

an incapacitated beneficiary; or

(3) Upon the beneficiary’s death, in the following order:

(A) As last directed in a writing signed by the deceased beneficiary
who was at the time not incapacitated and received by the cus-
todial trustee during the life of the deceased beneficiary;

(B) To the survivor of multiple beneficiaries when survivorship is
provided pursuant to section -6;

(C) As designated in the custodial trust instrument; or

(D) To the estate of the deceased beneficiary.

(b) If, when the custodial trust would otherwise terminate, the distributee
is incapacitated, the custodial trust continues for the benefit of the distributee as
beneficiary until the incapacity is removed or the custodial trust is terminated by
the distributee’s guardian of the property.

(c) The death of a beneficiary does not terminate the power of the custodial
trustee to discharge obligations of the custodial trustee or beneficiary incurred before
the termination of the custodial trust.

§ -18 Implementation, methods, and forms for creating custodial trusts.
(a) If a transaction otherwise satisfies applicable law,
(1) The execution and either delivery to the custodial trustee or recording
of an instrument in substantially the following form satisfies the re-
quirements of section -2:

TRANSFER UNDER THE HAWAIL
UNIFORM CUSTODIAL TRUST ACT

I, (name of transferor or name represen-
tative capacity if a fiduciary), transfer to
(name of trustee other than transferor), as custodial trustee for
(name of beneficiary) as beneficiary and as dis-
tributee on termination of the trust in absence of direction by the beneficiary under
the Hawaii Uniform Custodial Trust Act, the following: (insert a description of the
custodial trust property sufficient to identify each asset).
Dated:

(Signature)
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The execution and the recording or giving notice of its execution to
the beneficiary of an instrument in substantially the following form
satisfies the requirements of section -2:

DECLARATION OF TRUST UNDER THE HAWAII
UNIFORM CUSTODIAL TRUST ACT
(name of owner or property),

declare that henceforth I hold as custodial trustee for
(name of beneficiary other than transferor) as beneficiary and

as distributee on termination of the trust in absence of direction by the beneficiary
under the Hawaii Uniform Custodial Trust Act, the following: (Insert a description
of the custodial trust property sufficient to identify each asset).

Dated:

(Signature)

(b) Customary methods of transferring or evidencing ownership of assets
may be used to create a custodial trust and include the following:

M

ey

©)

“

&)

(6)

(M

Registration of a security in the name of a trust company, an adult
other than the transferor, or the transferor if the beneficiary is other
than the transferor, followed in substance by the words “as custodial
trustee for (name of benefi-
ciary) under the Hawaii Uniform Custodial Trust Act”;

Delivery of a certificated security, or a document necessary for the
transfer of an uncertificated security, together with any necessary en-
dorsement, to an adult other than the transferor or to a trust company
as custodial trustee, accompanied by an instrument in substantially the
form prescribed in subsection (a)(1);

Payment of money or transfer of a security held in the name of a broker
or a financial institution or its nominee to a broker or financial insti-
tution for credit to an account in the name of a trust company, an adult
other than the transferor, or the transferor if the beneficiary is other
than the transferor, followed in substance by the words: “as custodial
trustee for (name of beneficiary)
under the Hawaii Uniform Custodial Trust Act”;

Registration of ownership of a life or endowment insurance policy or
annuity contract with the issuer in the name of a trust company, an
adult other than the transferor, or the transferor if the beneficiary is
other than the transferor, followed in substance by the words: “as
custodial trustee for (name of
beneficiary) under the Hawaii Uniform Custodial Trust Act”;
Delivery of a written assignment to an adult other than the transferor
or to a trust company whose name in the assignment is followed in
substance by the words: “as custodial trustee for
(name of beneficiary) under the Hawaii Uniform
Custodial Trust Act”;

Irrevocable exercise of a power of appointment, pursuant to its terms,
in favor of a trust company, an adult other than the donee of the power,
or the donee who holds the power if the beneficiary is other than the
donee, whose name in the appointment is followed in substance by
the words: “as custodial trustee for
(name of beneficiary) under the Hawaii Uniform Custodial Trust Act”;
Delivery of a written notification or assignment of a right to future
payment under a contract to an obligor which transfers the right under
the contract to a trust company, an adult other than the transferor, or
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the transferor if the beneficiary is other than the transferor, whose
name in the notification or assignment is followed in substance by the
words: “as custodial trustee for
(name of beneficiary) under the Hawaii Uniform Custodial Trust Act”;

(8) Exeeution, delivery, and recordation of a conveyance of an interest in
real property in the name of a trust company, an adult other than the
transferor, or the transferor if the beneficiary is other than the trans-
feror, followed in substance by the words: “as custodial trustee for
(name of beneficiary) under

the Hawaii Uniform Custodial Trust Act”;

(9) Issuance of a certificate of title by an agency of a state or of the United

States which evidences title to tangible personal property:

(A) Issued in the name of a trust company, an adult other than the
transferor, or the transferor if the beneficiary is other than the
transferor, followed in substance by the words: “as custodial
trustee for (name of
beneficiary) under the Hawaii Uniform Custodial Trust Act”; or

(B) Delivered to a trust company or an adult other than the transferor
or endorsed by the transferor to that person, followed in substance
by the words: “as custodial trustee for
(name of beneficiary) under the Hawaii Uniform Custodial Trust
Act”; or

(10)  Execution and delivery of an instrument of gift to a trust company or
an adult other than the transferor, followed in substance by the words:

“as custodial trustee for (name

of beneficiary) under the Hawaii Uniform Custodial Trust Act”.

§ -19 Applicable law. (a) This chapter applies to a registration, transfer,
or declaration that refers to this chapter as provided in section -2 if, at the time
of the registration, transfer, or declaration, the transferor, beneficiary, or custodial
trustee is a resident of this State or the custodial trust property is located in this
State. The custodial trust remains subject to this chapter despite a subsequent change
in residence of the transferor, beneficiary, or custodial trustee, or removal of the
custodial trust property from this State.

(b) A transfer made under a substantially similar act of another state is
governed by the law of that state and may be executed or enforced in this State.

§ -20 Uniformity of application and construction. This chapter shall be
applied and construed to effectuate its general purpose to make uniform the law
with respect to the subject of this chapter among states enacting it.

§ -21 Short title. This chapter may be cited as the “Hawaii Uniform
Custodial Trust Act.”

§ -22 Severability. If any provision of this chapter or its application to
any person or circumstance is held invalid, the invalidity does not affect other
provisions or applications of this chapter which can be given effect without the
invalid provision or application, and to this end the provisions of this chapter are
severable.”

SECTION 2. This Act shall take effect upon its approval.
(Approved May 8, 1989.)
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ACT 77 S.B. NO. 1344

A Bill for an Act Relating to Ozone Depletion and Global Warming.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The legislature finds that the adoption of strong legislation to
protect the ozone layer of the atmosphere in order to protect and preserve the health
of the people of the State and the State’s economic well-being is a matter of
compelling state interest. Chlorofluorocarbons (CFCs) and other chemicals deplete
the ozone layer and contribute to the greenhouse effect, which causes global climatic
changes. Negative effects of ozone depletion include: increases in skin cancers and
cataracts; depression of human immune systems; damage to aquatic systems and
crops; and projected losses of shoreline property because of rising ocean levels.

CFCs have atmospheric lifetimes of up to 380 years. Although substitutes
for CECs are being developed, they are not widely-tested or available. Meanwhile
the ozone layer is being depleted steadily while atmospheric concentrations of CFCs
continue to increase.

In the United States, air conditioners and refrigerators collectively account
for forty per cent of all CFC emissions. In addition, American automobiles account
for seventy-five per cent of all CFC emissions contributed by automobile air con-
ditioners.

The legislature finds that the State of Hawaii cannot wait idly for CFC
substitutes to be adopted by industry nor can it wait for international negotiations
to attempt to resolve the problem.

The purpose of this Act is to take prompt, strong, local action to decrease
the amount of CFCs escaping into the atmosphere by prohibiting over-the-counter
sales of refrigerants, raising the standards of repair facilities, and promoting the
recovery, recycling, and destruction of CFCs in this State.

- SECTION 2. The Hawaii Revised Statutes is amended by adding a new
chapter to be appropriately designated and to read as follows:

“CHAPTER
APPLIANCE REPAIR

§ -1 Definitions. As used in this chapter, unless the context otherwise
requires:

“CFC” means any of the chlorofluorocarbon chemicals CFC-11, CFC-12,
CFC-112, CFC-113, CFC-114, CFC-115, and CFC-502.

“Mobile air conditioner” means an air conditioner designed for installation
in a motor vehicle.

“Recycled CFCs” means CFCs that have been recovered from refrigerant
recovery and recycling equipment, and purified for reuse.

“Refrigerant recovery and recycling equipment” means a device used to
recover and to purify CFCs for later reuse.

§ -2 Prohibited acts. No person in this State shall:

(1) Perform service on an air conditioner unit, including a mobile air
conditioner, utilizing CFCs, without using refrigerant recovery and
recycling equipment; or
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(2) Wilfully cause or allow CFCs to be released into the air from any
source.

§ -3 Penalties. Any person violating the provisions of section -2 shall
be subject to those penalties provided under the rules adopted by the director of
the office of consumer protection pursuant to section 487-5.”

SECTION 3. Chapter 342, Hawaii Revised Statutes, is amended by adding
a new part to be appropriately designated and to read as follows:

“PART . OZONE LAYER PROTECTION

§342- Definitions. As used in this part, unless the context otherwise
requires:

“CFC” means any of the chlorofluorocarbon chemicals CFC-11, CFC-12,
CFC-112, CFC-113, CFC-114, CFC-115, and CFC-502.

“Mobile air conditioner” means an air conditioner designed for installation
in a motor vehicle.

§342- Prohibited acts. No person in this State shall:

(1) Sell or offer for sale CFC coolant suitable for use in air conditioners
or mobile air conditioners in containers smaller than fifteen pounds
net; or

(2) Wilfully cause or allow CFCs to be released into the air from any
source.

§342-  Rules. The department shall adopt rules necessary for the purposes
of this part.”

SECTION 4. Section 342-11, Hawaii Revised Statutes, is amended to read
as follows:

“§342-11 Penalties. (a) Violation of the vehicular noise control and vehic-
ular smoke emission rules adopted by the department pursuant to this chapter shall
constitute a violation as defined in section 701-107 and shall be enforceable by
police officers. The fine for this violation shall be not less than $25 nor more than
$2,500 for each separate offense. Each day of violation shall constitute a separate
offense.

(b) Violation of the open burning control rules adopted by the department
pursuant to this chapter shall constitute a violation as defined in section 701-107
and shall be enforceable by police officers. The fine for this violation shall not
exceed $10,000 for each separate offense. Each day of violation shall constitute a
separate offense.

(c) Any person who violates this chapter or any rule, other than vehicular
noise control, vehicular smoke emission control, and open burning control rules,
shall be fined not more than $10,000 for each separate offense. Each day of violation
shall constitute a separate offense. Any action taken to impose or collect the penalty
provided for in this subsection, other than the penalty imposed for violations of
vehicular noise control, vehicular smoke emission, and open burning rules, shall
be considered a civil action.

(d) Any person who knowingly:

(1) Transports any hazardous waste to a storage, treatment, or disposal

facility which does not have a permit under section 342-94 to treat,
store, or dispose of that particular hazardous waste;
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(2) Treats, stores, or disposes of hazardous waste without first having a

permit under section 342-94; or

(3) Makes a false statement or representation in any application, label,

manifest, record, report, permit, or other document filed, maintained,
or used, for purposes of compliance with part VIII of this chapter,
shall be subject to criminal penalties of not more than $25,000 for
each day of violation, or imprisonment, not to exceed one year, or
both. If the conviction is for a violation committed after a first con-
viction, criminal punishment shall be by a fine of not more than $50,000
for each day of violation, or by imprisonment for not more than two
years, or both.

(e) Any person who wilfully or negligently violates part VII of this chapter

or any rule adopted by the department pursuant to part VII shall be punished by a
fine of not more than $5,000 for each violation or imprisonment for not more than
one year, or both. If the conviction is for a violation committed after a first con-
viction, the violator shall be subject to a fine of not more than $10,000 for each
violation, or by imprisonment for not more than two years, or both.
‘ (f) Any person who denies, obstructs, or hampers the entrance and inspection
by any duly authorized officer or employee of the department of any building,
place, or vehicle which the officer or employee is authorized to enter and inspect
shall be fined not more than $500. Any action taken to impose or collect the penalty
provided for in this subsection shall be considered a civil action.

(g) Any person who violates the provisions of this chapter pertaining to
ozone layer protection or any rile adopted by the department pursuant to that part
shall be fined not more than $100 for each separate offense. Each unit of CFC
coolant sold or offered for sale, and each wilful release of CFCs into the air, shall
constitute a separate offense. Any action taken to impose or collect the penalty

provided for in this subsection shall be considered a civil action.”

SECTION 5. Section 437B-1, Hawaii Revised Statutes, is amended by
adding three new definitions to be appropriately inserted and to read as follows:

“ «“CFC” means any of the chlorofluorocarbon chemicals CFC-11, CFC-12,
CFC-112, CFC-113. CFC-114, CFC-115, and CFC-502.

“Mobile air conditioner” means an air conditioner designed for installation
in a motor vehicle.

“Refrigerant recovery and recycling equipment” means a device used to
recover and to purify CFCs.”

SECTION 6. Section 437B-4, Hawaii Revised Statutes, is amended to read
as follows:

“8437B-4 Powers and duties of board. In addition to other powers and
duties established by this chapter, the board shall, in accordance with this chapter
and chapter 91;

(1) Establish such qualifications for the registration of motor vehicle repair
dealers and motor vehicle mechanics as may be necessary for the
welfare of the public and the motor vehicle repair industry, provided
that no person shall be registered as a motor vehicle mechanic without
first receiving certification as provided by this chapter.

(2) Inquire into the practices and policies of the motor vehicle repair
industry and make such rules with respect to such practices and policies
as may be deemed important and necessary by the board for the welfare
of the public and the motor vehicle repair industry.
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(3) Contract and cooperate with the University of Hawaii in developing
and administering the certification program provided for in this chapter.

(4) Make, amend, and repeal such rules not inconsistent with this chapter,
as the board deems appropriate for effectuating the purpose of this
chapter and to [insure] ensure the welfare of the public.

(5) Adopt rules pursuant to chapter 91 necessary to implement the pro-

visions of this chapter relating to CFCs.
[(5)] (6) Enforce this chapter and rules adopted pursuant thereto.”

SECTION 7. Section 437B-11 , Hawaii Revised Statutes, is amended to read
as follows: .

“§437B-11 Prohibited practices. The following acts or omissions related
to the repair of motor vehicles shall be grounds for invoking the enforcement
procedures of section 437B-12: - : v :

(1) Making or authorizing in any manner or by any means whatever any

' statement written or oral which is untrue or misleading, and which is
known, or which by the exercise of reasonable care should be known,
to be untrue or misleading; ,

(2) Causing or allowing a customer to sign any work order which does
not state the repairs requested by the customer or the automobile’s
odometer reading at the time of repair;

(3) Failing or refusing to give to a customeér a copy of any document
requiring the customer’s signature, as soon as the customer signs such
document; '

(4) Any other conduct which constitutes fraud;

(5) Conduct constituting gross negligence; .

(6) Failure to comply with this chapter or regulations adopted pursuant to
it;

(7)  Any wilful departure from or disregard of accepted practices or work-
manship; _

(8) Making false promises of a character likely to influence, persuade, or
induce a customer to authorize the repair, service, or maintenance of
a motor vehicle; ,

(9) Having repair work subcontracted without the knowledge or consent
of the customer unless the motor vehicle repair dealer, mechanic, or
apprentice demonstrates that the customer could not reasonably have
been notified; ;

(10) Conducting the business of motor vehicle repair in a place other than

. stated on the registration except that mobile repair facilities may be
permitted if the registration so indicates; . _

(11) Rebuilding or restoring of rebuilt vehicles as defined in section 286-
2 in such a manner that it does not conform to the original vehicle
manufacturer’s established repair procedures or specifications and al-

. lowable tolerances for the particular model and year].]; .

(12) Servicing mobile air conditioners without using refrigerant recovery
and recycling equipment, certified by Underwriter Laboratories, or
otherwise wilfully causing or allowing CFCs to be released into the
air from any source.”

SECTION 8. Section 437B-12, Hawaii Revised Statutes, is amended to read
as follows:

“{[1§437B-12[]] Enforcement. (a) In accordance with the provisions of
chapter 91, the board may fine, suspend, revoke, or refuse to renew the registration
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of a motor vehicle repair dealer or mechanic for any violation of this chapter or
rules adopted pursuant thereto. The board may also order restitution as provided
in subsection (c). A

(b) Any fine that is imposed shall be based on the following schedule:

ISt OffemSE oo o ettt e i e e $ 75
Second Offense . .oovvnrne i e e $150
Subsequent offenses ............covveeeiiiiniieeneneon... $300 to $1,000

(c) In lieu of or in addition to the fine imposed under this section, the board
may require the motor vehicle repair dealer or mechanic to make restitution to the
customer. Restitution may be imposed in lieu of a fine even though the amount
may exceed the fine schedule set forth in subsection (b).

(d) If a motor vehicle repair dealer operates more than one motor vehlcle
repair facility in this State, the board pursuant to subsection (a) may only revoke,
suspend, or refuse to renew the registration of the specific motor vehicle repair
facility which has violated this chapter. Such violation, or such action by the board,
shall not affect in any manner the right of such motor vehicle repair dealer to operate
the dealer’s other motor vehicle repair facilities; provided that the board may sus-
pend, revoke, or refuse to renew the registration for all motor vehicle repair facilities
operated in this State by a motor vehicle repair dealer upon a finding that such
motor vehicle repair dealer has, or is, engaged in a course of repeated and wilful
violations of this chapter, or rules adopted pursuant thereto.

(e) The expiration of a valid registration shall not deprive the board of
jurisdiction to proceed with any investigation or disciplinary proceeding against a
motor vehicle répair dealer or mechanic or to render a decision suspending, re-
voking, or refusing to renew a registration.

(f) Each mobile air conditioner serviced without using refrigerant recoveg_
and recycling equipment, and each instance of wilfully causing or allowing CFCs
to be released into the air from any source constitutes a separate offense for which
fines may be imposed under subsection (b).”

SECTION 9. Section 444-1, Hawaii Revised Statutes, is amended by adding
two new definitions to be appropriately inserted and to read as follows:

“ “CFC” means any of the chlorofluorocarbon chemicals CFC-11, CFC-12,
CFEC-112. CFC-113, CFC-114, CFC-115, and CFC-502.

“Refrigerant recovery and recycling equipment” means a device used to
recover and to purify CFCs from a device for later reuse.”

SECTION 10. Section 444-4, Hawaii Revised Statutes is amended to read
as follows:

“8444-4 Powers and duties of board. In addition to any other duties and

powers granted by this chapter the contractors license board shall:

(1) Grant licenses to contractors pursuant to this chapter;

(2) Make, amend; or repeal such rules as it may deem proper fully to
effectuate this chapter and carry out the purpose thereof which purpose
is the protection of the general public. All such rules shall be approved
by the governor and the director of commerce and consumer affairs,
and when adopted pursuant to chapter 91, shall have the force and
effect of law. The rules may forbid acts or practices deemed by the
board to be detrimental to the accomplishment of the purpose of this
chapter. The rules may require contractors to make reports to the board
containing such items of information as will better enable the board
to enforce this chapter and rules, or as will better enable the board
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3

4)
[(4)]

Q)]

[(6)]

from time to time to amend the rules more fully to effectuate the
purposes -of this chapter. The rules may require contractors to furnish
reports to owners containing such matters of information as the board
deems necessary to promote the purpose of this chapter. The enumer-
ation of specific matters which may properly be made the subject of
rules shall not be construed to limit the board’s general power to make
all rules necessary fully to effectuate the purpose of this chapter;

Adopt rules pursuant to chapter 91 necessary to implement the pro-

visions of this chapter relating to CFCs, including, but not limited to,
procedures for the disposal of air conditioning units utilizing CFCs
that include mandatory recovery and recycling of CFCs;

Enforce this chapter and rules adopted pursuant thereto;

(5) Suspend or revoke any license for any cause prescribed by this
chapter, or for any violation of the rules, and refuse to grant any license
for any cause which would be ground for revocation or suspension of
a license; k

(6) Publish and distribute pamphlets and circulars containing such
information as it deems proper to further the accomplishment of the
purpose of this chapter; and

(1) Contract for professional testing services to prepare, administer,
and grade such examinations and tests for applicants as may be required
for the purposes of this chapter. The board shall determine the scope
and length of such examinations and tests, whether they shall be oral,
written, or both, and the score that shall be deemed a passing score.”

SECTION 11. Section 444-17, Hawaii Revised Statutes, is amended to read

as follows:

“§444-17 Revocation, suspension, and renewal of licenses. The contfac-
tors license board may revoke any license issued hereunder, or suspend the right
of the licensee to use such licenses, or refuse to renew any such license for any of
the following causes:

(1)
(2]

[3)]
[(#)]
(3]

[(6)]

(7]

144
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Any dishonest or fraudulent or deceitful act as a contractor which causes
a substantial damage to another;

(2) Engaging in any unfair or deceptive act or practice as prohibited
by section 480-2;

(3) Abandonment of any construction project or operation withotit
reasonable or legal excuse;

(4) Wilful diversion of funds or property received for prosecution or
completion of a specific construction project or operation, or for a
specified purpose in the prosecution or completion of any construction
project or operation, and the use thereof for any other purpose;

(5) Wilful departure from, or wilful disregard-of plans or specifications
in any material respect without consent of the owner or the owner’s
duly authorized representative, which is prejudicial to a person entitled
to have the construction project or operation completed in accordance
with such plans and specifications;

(6) Wilful violation of any law of the State, or of any political sub-
division thereof, relating to building, including any violation of any
applicable rule or regulation of the department of health, or of any
applicable safety or labor law;
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[(8)] (7 Failure to make and keep records showing all contracts, documents,
records, receipts, and disbursements by a licensee of all the licensee’s
transactions as a contractor for a period of not less than three years
after completion of any construction project or operation to which the
records refer or to permit inspection of such records by the board;

[(9)] (8) When the licensee being a copartnership or a joint venture permits
any member or employee of such copartnership or joint venture who
does not hold a license to have the direct management of the contracting
business thereof;

[(10)] (9) When the licensee being a corporation permits any officer or em-
ployee of such corporation who does not hold a license to have the
direct management of the contracting business thereof;

[(11)] (10) Misrepresentation of a material fact by an applicant in obtaining
a license;

{(12)] (1) Failure of a licensee to complete in a material respect any con-
struction project or operation for the agreed price if such failure is
without legal excuse;

[(13)] (12) Wilful failure in any material respect to comply with this chapter
or the rules and regulations promulgated pursuant thereto;

[(14)] (13) Wilful failure or refusal to prosecute a project or operation to
completion with reasonable diligence;

[(15)] (14) Wilful failure to pay when due a debt incurred for services or
materials rendered or purchased in connection with the licensee’s op-
erations as a contractor when the licensee has the ability to pay or
when the licensee has received sufficient funds therefor as payment
for the particular operation for which the services or materials were
rendered or purchased;

[(16)] (15) The false denial of any debt due or the validity of the claim
therefor with intent to secure for licensee, the licensee’s employer, or
other person, any discount of such debt or with intent to hinder, delay,
or defraud the person to whom such debt is due;

[(17)] (16) Failure to secure or maintain workers’ compensation insurance
when not authorized to act as a self-insurer under chapter 386;

[(18)] (17) Knowingly entering into a contract with an unlicensed contractor
involving work or activity for the performance of which licensing is
required under this chapter[.];

(18) Servicing an air conditioning unit utilizing CFCs without using refrig-
erant recovery and recycling equipment;

(19) Disposing of an air conditioning unit utilizing CFCs without first re-
moving the CFCs with refrigerant recovery and recycling equipment;
(20) Wilfully causing or allowing CFCs to be released into the air from any
source.
No license shall be suspended for longer than two years and no person whose license
is revoked shall be eligible to apply for a new license until the expiration of two
years.”

SECTION 12. Section 444-23, Hawaii Revised Statutes, is amended to read
as follows:

““§444-23 Violation; penalties. (a) Any licensee who violates section 444-
9.3 or 444-17(18) shall be fined $500 for the first offense, $1,000 for the second
offense, and not less than $1,500 or more than $2,000 for any subsequent offense.

(b) Except as provided in subsection (a), any person who violates or fails
to comply with any of the provisions of this chapter shall be fined not less than
$100 and not more than $5,000 for each violation.
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(c) Any licensee who violates, or whose employee violates, sections 444-
17(18), 444-17(19). or 444-17(20), shall be fined $75 for the first offense, $150
for the second offense, and $300 to $1000 for each subsequent offense, provided
that each unit serviced in violation of section 444-17(18) or disposed of in violation

of section 444-17(19) and each instance of releasing CFCs in violation of section
444-17(20) shall constitute a separate offense.”

SECTION 13. Section 487-5, Hawaii Revised Statutes, is amended to read
as follows:

““§487-5 General functions, powers, and duties. The director of the office
of consumer protection is designated the consumer counsel for the State and shall
represent and protect the State, the respective counties, and the general public as
consumers. The director of the office of consumer protection shall have the following
functions, powers, and duties:

(1) Coordinate the consumer protection activities of all departments, di-
visions, and branches of state government, and of branches of the
county government concerned with consumer protection;

(2) Assist, advise, and cooperate with federal, state, and local agencies
and officials to protect and promote the interests of the consumer public;

(3) Conduct investigations, research, studies, and analysis of matters and
take appropriate action affecting the interests of consumers;

(4) Study the operation of laws affecting consumers and recommend to
the governor and the legislature, new laws and amendments of laws
in the consumers’ interest;

(5) Adopt rules pursuant to chapter 91 interpreting section 480-2; provided
that in adopting rules, due consideration shall be given to the rules,
regulations, and decisions of the Federal Trade Commission and the
federal courts in interpreting section 5(a)(1) of the Federal Trade Com-
mission Act (15 U.S.C. 45(a)(1)), as from time to time amended;

(6) Investigate reported or suspected violations of laws enacted and rules
adopted for the purpose of consumer protection and shall enforce such
laws and rules by bringing civil actions or proceedings;

(7) Organize and hold conferences on problems affecting consumers; and
undertake activities to encourage business and industry to maintain
high standards of honesty, fair business practices, and public respon-
sibility in the production, promotion, and sale of consumer goods and
services;

(8) Provide a central clearinghouse of information by collecting and com-
piling all consumer complaints and inquiries and making the collections
and compilations available to the general public; provided that con-
sumer complaints may not be made available to the general public if
the office of consumer protection is conducting an investigation or
review of the complaints, or if the complaints are being used in con-
nection with civil actions or proceedings initiated by the office of
consumer protection, or if the complaints have been referred to another
state agency;

(9) Appear before governmental commissions, departments, and agencies
to represent and be heard on behalf of consumers’ interest;

(10) Contract with other county, state, or federal governmental agencies,
with nonprofit social services societies, or with private nonprofit trade,
professional, or business organizations for the performance of any of
the functions of the office not involving the enforcement of rules for
the purpose of consumer protection under this section, or the extension
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of any power or authority under section 487-11, within the budget
limitations for any period not exceeding a budget year, provided that
the purposes and policies of this chapter are in no way diluted, abridged,
misdirected, or destroyed; [and]

(11) Adopt rules pursuant to chapter 91 necessary to implement the pro-
visions of chapter  ;.and . -

(12) Perform such other acts as may be incidental to the exercise of the
functions, powers, and duties set forth in this section, including but
not limited to, compensation of witnesses in such amounts and for
such purposes as shall be prescribed by rules.”

SECTION 14. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 15. This Act shall take effect on January 1, 1991.
(Approved May 11, 1989.)

ACT 78 S.B. NO. 1117

A Bill for an Act Relating to Mental Health.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The legislature finds that although there are more than 10,000
seriously mentally ill adults in Hawaii, only 900 are actively receiving services
from the State’s mental health system. Recent reports have ranked Hawaii last
among the states in the provision of mental health services. Accordingly, it is time

to make a significant commitment to building a complete system we can be proud
of.

In previous years the legislature: (1) dramatically increased funding for
private nonprofit organizations providing mental health services; (2) established a
mental health “clubhouse” for consumers; and (3) required that mental health and
substance abuse services be provided as part of regular health insurance. These
measures, however, were only a beginning. The key still remains the reorganization
of the department of health, the expansion of the case management system, the
shift in focus from the state hospital to community-based services, and the devel-
opment of alternative housing. Of primary concern in all of these tasks is the system’s
capacity to ensure that, through case managers and other mechanisms, each con-
sumer is provided the best possible care, and to integrate consumers in the planning,
monitoring, and evaluation of services.

The legislature further finds that in 1984, an agreement was signed between
the United States Office of Civil Rights and the department of health outlining a
number of actions which were required in order to conform with federal laws.
Recent communications indicate that the department is in compliance with the
agreement with one major exception: adolescent day treatment services. Specifi-
cally, the federal Age Discrimination Act of 1975 requires that services provided
to adolescents be comparable to those offered to adults.

The purpose of this Act is to identify required funding to revitalize Hawaii’s
mental health system; to provide needed services for the bilingual immigrant and
refugee populations; to provide funds to upgrade case management services; to
establish a new, secured, short-term residential treatment facility for adolescents;
to provide funds for adolescent day treatment services on the neighbor islands; to
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provide flexible funding for children’s programs to prevent inappropriate hospital-
ization; to identify early childhood mental health problems; and to suggest budget
provisions which represent agreements among the department of health, advocacy
groups, consumers, and families.

SECTION 2. In accordance with Section 9 of Article VII of the Constitution
of the State of Hawaii and sections 37-91 and 37-93, Hawaii Revised Statutes, the
legislature has determined that the appropriations contained in this Act will cause
the state general fund expenditure ceiling for fiscal year 1989-1990 to be exceeded
by $3,102,388 or 0.13 per cent. The reasons for exceeding the general fund ex-
penditure ceiling are that the appropriations made in this Act are necessary to serve
the public interest and to meet the needs provided for by this Act.

PART I. ADULT MENTAL HEALTH SERVICES

SECTION 3. Chapter 334, Hawaii Revised Statutes, is amended by adding
a new section to be appropriately designated and to read as follows:

“§334- Bilingual mental health services. (a) There is established in the
mental health division of the department of health, a mental health unit which shall
provide bilingual mental health services statewide.

(b) The mental health unit established in this section shall have the following
functions and shall provide the following services:

(1) Outreach;

(2) Education;

(3) Case finding;

(4) Screening;

(5) Referral and linkage;

(6) Consultation;

(7) Crisis stabilization;

(8) Community support services;

(9) System advocacy;

(10) Client support and advocacy; and
(11) Monitoring and follow-up.”!

SECTION 4. There is appropriated out of the general revenues of the State
of Hawaii the sum of $200,000, or so much thereof as may be necessary for fiscal
year 1989-1990, and the sum of $200,000, or so much thereof as may be necessary
for fiscal year 1990-1991, to the division of mental health of the department of
health for the creation of a mental health unit, pursuant to section 3, which shall
provide bilingual mental health services to immigrants and refugees on a statewide
basis.

SECTION 5. There is appropriated out of the general revenues of the State
of Hawaii the sum of $908,022, or so much thereof as may be necessary for fiscal
year 1989-1990, and the sum of $1,748,660, or so much thereof as may be necessary
for fiscal year 1990-1991, to provide for positions and funds to upgrade case
management services.

SECTION 6. There is appropriated out of the general revenues of the State
of Hawaii the sum of $750,000, or so much thereof as may be necessary for fiscal
year 1989-1990, for the plans, design, and construction of the Waipahu mental
health center on Oahu, and the sum of $750,000, or so much thereof as may be
necessary for fiscal year 1989-1990, for the plans, design, and construction of the
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Kalihi-Palama mental health center on Oahu. Both centers shall act as multi-use,
drop-in mental health centers for seriously disabled mentally ill clients.

PART II. CHILDREN’S AND ADOLESCENT
MENTAL HEALTH SERVICES

SECTION 7. There is appropriated out of the general funds of the State of
Hawaii the sum of $333,366, or so much thereof as may be necessary for fiscal
year 1989-1990, and the sum of $333,366, or so much thereof as may be necessary
for fiscal year 1990-1991, to establish a secured, short-term residential treatment
facility for adolescents. The department of health shall work with the department
of human services, the department of education, and the family court to develop a
secured, short-term residential facility to house no more than five adolescents at
any given time for a period of thirty days or less, unless otherwise mutually de-
termined by the four agencies.

SECTION 8. There is appropriated out of the general revenues of the State
of Hawaii the sum of $90,000, or so much thereof as may be necessary for fiscal
year 1989-1990, and the sum of $94,500, or so much thereof as may be necessary
in fiscal year 1990-1991, to provide flexible funding for children’s mental health
teams to: (1) prevent out—of home placement of children; (2) enable families to be
supported in keeping and maintaining their children at home; and (3) reduce in-
appropriate hospitalization of children.

SECTION 9. There is appropriated out of the general revenues of the State
of Hawaii the sum of $71,000, or so much thereof as may be necessary for fiscal
year 1989-1990, and the sum of $74,550, or so much thereof as may be necessary
for fiscal year 1990-1991, to prevent serious emotional problems and to provide
early intervention through the early childhood family education program.

PART HI. BUDGET PROVISIONS

SECTION 10. In expending the general funds appropriated for community-
based services for mental health (HTH 401), the department of health shall expand
community participation in the program and resource planning process by:

(1) Including primary consumers, family members of consumers, and ad-
vocates for consumers on appropriate statewide-level plannlng and
advisory councils;

(2) Conducting a drive to fill mental health center board seats, conducting
an orientation for all new board members, and requiring the attendance
of the mental health center chiefs at all center board meetings;

(3) Establishing a consumer’s advisory group for each mental health center
to consider the quality and scope of services, to review the departmental
budget recommendations, to evaluate the extent of community input
in mental health, to assist in the development of requests for proposals,
and to evaluate new reforms of the mental health system. Community-
based housing shall be reviewed for adequate operating funds; and

(4) Making a concerted effort to hire knowledgeable consumers and family
members as case managers.

The department of health shall submit a report to the legislature on the
success of these efforts and suggestions for appropriate changes in funding or
legislation. This report shall be submitted to the legislature twenty days prior to
the convening of the 1990 regular session.

SECTION 11. Of the general fund appropriation for community-based ser-
vices for mental health (HTH 401), the sum of $150,000 in fiscal year 1989-1991
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shall be used to complete the required fee structure procedures and also to amend
the state medicaid plan and to obtain additional medicaid funds for expanded mental
health services.

SECTION 12. In expending the general funds appropriated for general
administration of the department of health (HTH 907), for the department reor-
ganization, the department shall:

(1) Conduct public meetings and presentations which address, among other
things, specific plaris for mental health services covering: (1) children
and adolescents; (2) adults; and (3) drug and alcohol abuse with special
emphasis on the seriously disabled mentally ill; and

(2) Invite primary consumer groups, family members, and advocates to
suggest candidates for the position of deputy director for behavioral
health. These suggestions shall be forwarded to the governor.

, SECTION 13. In expending the general funds appropriated for community-
based services for mental health (HTH 401), the department of health shall conclude
specific written agreements with other departments on the governor’s sub-cabinet
task force to specify the roles and responsibilities of each department in mental
health services program and resource planning. In developing requests for proposals
for purchases of service, the department of health shall convene interagency com-
mittees to coordinate and to avoid duplications of effort. The department of health
shall submit a report to the legislature detailing these agreements twenty days prior
to the convening of the 1990 session.

SECTION 14. In expending the funds appropriated for community-based
services for mental health (HTH 401), the department of health shall implement
and make operational the single access system for mental health services, with
primary emphasis on the decision making authority of the community mental health
centers regarding management and treatment of clients, including hospital admission
and discharge planning by the end of fiscal year 1990-1991. The department shall
establish a cooperative process with consumer advocate organizations to monitor
the implementation of the single access system. The department shall submit a
report to the legislature on the status of this implementation twenty days prior to
the convening of the 1990 regular session. A further report shall be submitted
twenty days prior to the convening of the 1991 regular session.

SECTION 15. The sums appropriated shall be expended by the department
of health for the purposes of this Act.

SECTION 16. This ‘Act shall take effect on July 1, 1989.
(Approved May 11, 1989.)

Note
1. Edited pursuant to HRS §23G-16.5.

ACT 79 S.B. NO. 3

A Bill for an Act Relating to Access to Archival Records.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Chapter 94, Hawaii Revised Statutes, is amended by adding
a new section to be appropriately designated and to read as follows:
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“894-  Access to restricted records in the state archives. Historical
records which are transferred to the state archives shall be retained for posterity
and title shall vest in the state archives. All restrictions on access to public records
which have been deposited in the state archives, whether confidential, classified,
or private, shall be lifted and removed eighty years after the creation of the record.”!

SECTION 2. This Act shall apply to all records in existence on its effective
date or created thereafter.

SECTION 3. This Act shall take effect upon its approval.
(Approved May 12, 1989.)

Note
1. Edited pursuant to HRS §23G-16.5.

ACT 80 S.B. NO. 1001

A Bill for an Act Relating to the Issuance of Bonds by the Counties.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Findings and purpose. The legislature hereby finds and de-

termines that:

(1) The various statutes governing the issuance and sale of general obli-
gation bonds and revenue bonds by the counties were originally enacted
prior to statehood and have been amended from time to time in order
to facilitate particular objectives.

(2) There have been many innovations in financing techniques since the
original enactment of the various statutes governing the issuance and
sale of general obligation bonds and revenue bonds by the counties;
and

(3) It is in the best interest of the counties and the residents thereof that
the statutory provisions, governing the issuance and sale of general
obligation bonds and revenue bonds by the counties, be amended to
provide the counties with maximum flexibility in the issuance and sale
of such bonds and further to adopt procedures to permit the policy
with respect to the issuance and sale of such bonds by the counties to
be more efficiently and effectively applied.

SECTION 2. The Hawaii Revised Statutes is amended by adding a new
chapter 47 to read as follows:

“CHAPTER 47
COUNTY BONDS

PART I. GENERAL OBLIGATION BONDS

§47-1 Definitions. As used in this chapter:

“Bonds” means bonds, notes, and other instruments of indebtedness.

“County” means the counties of Hawaii, Kauai, and Maui and the city and
county of Honolulu. :

“Director of finance” means the director of finance of each county.
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“Governing body” means the council of each county, or any other body
exercising the legislative powers of the county.

§47-2 Issuance authorized; limitation. Each county in the State shall have
the power and is hereby authorized to issue general obligation bonds of the county
within the limitations, for the purposes, upon the terms and conditions, and in the
manner, provided in this part. The total funded debt of the county that is outstanding
and unpald at any time shall not exceed the limitation prescribed by the Constitution
of the State.

§47-3 Purpose of issuance. Bonds issued pursuant to this chapter shall be
issued for public improvements of the county and such other purposes as may from
time to time be authorized by other provisions of general law, including without
limitation, special improvements the cost of which is assessed or assessable in
whole or in part against properties benefitted or improved by such improvements;
provided that the issuance of those bonds for those special improvements shall be
limited to special improvements initiated by the county. The purpose or purposes
of issuance need not be stated in any bond.

§47-4 Bonds for revenue-producing undertakings. General obligation
bonds may be issued under this chapter for an undertaking or loan program as
defined in section 49-1 or for any other undertaking or purpose for which the bonds
are authorized to be issued by other provisions of general law. The bonds may be
combined into, issued, and sold with other general obligation bonds of the county
as a single issue of bonds. The governing body may require that the general fund
of the county shall be reimbursed from the revenue of the undertaking, loan program,
or other purpose for all of the principal of and interest on the bonds, or for such
part hereof as the governing body may determine, and may further provide that the
bonds shall be additionally secured by a pledge of the revenue of the undertaking,
loan program, or other purpose, subject to the rights of the holders ‘of any bonds
then outstanding and the provisions of the ordinances or resolutions authorizing the
outstanding bonds. Whenever the undertaking, loan program, or other enterprise
shall be under the management and control of a department or board of the county
and the department or board has the power and authority under chapter 49 to issue
revenue ‘bonds under that chapter, no bonds shall be authorized under this chapter
for that undertaking by the governing body of the county unless the department or
board shall have requested the issuance thereof by resolution and no pledge of the
revenue of the undertaking shall be made to the payment and security of the bonds
unless consented to by the department or board by resolution, and the pledge may
be made by the department or board in the resolution requesting the issuance of
the proposed bond issue and consenting to the pledge.

§47-5 Use of proceeds. The proceeds of the bonds issued under this chapter
shall be exclusively devoted to the purposes for which the same are issued; provided,
however, that:

(1) By an affirmative vote of two-thirds of all of the members of the
governing body, that part of the proceeds which is determined to be
in excess of the amounts required for the purposes for which the bonds
were initially issued, or which may not be applied to those purposes,
or which the governing body deems should not be applied to those
purposes, may be applied to those other public improvements or au-
thorized purposes of the county as the governing body may determine,
or may be applied to the redemption of retirement of bonds of the
county issued pursuant to this chapter;
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(2) A determination by the governing body that the proceeds of a particular
series or issue of bonds should not be applied to a particular purpose
shall not prohibit the application of the proceeds of a subsequent series
or issue of bonds to such purpose; and

(3) The actual use and application of the proceeds of bonds issued pursuant
to this chapter shall not in any way affect the validity or legality of
those bonds.

§47-6 Method of authorization. All bonds of a county issued pursuant to
this chapter must be authorized by the governing body of the county issuing same,
and shall be authorized by an ordinance or resolution of the governing body, which
ordinance or resolution may relate to more than one public improvement or purpose
or combination thereof. It shall be a sufficient recital of purpose of issuance if the
ordinance or resolution recites that the proceeds of the bonds authorized therein
which are issued for public improvements are to be used to pay all or part of the
cost of appropriations for public improvements made in a capital budget ordinance
or resolution identified in the bond authorizing ordinance or resolution, or are to
be used to establish, maintain, or replenish the special assessment revolving fund
of the county, and neither the individual appropriations nor public improvements
to which the proceeds are to be applied need be specified in the bond authorizing
ordinance or resolution. The governing body of the county may authorize bonds to
pay all or part of the cost of appropriations for public improvements made in a
capital budget ordinance in such capital budget ordinance and, in that event, the
capital budget ordinance shall constitute the authorizing ordinance under this chap-
ter.

§47-7 Details of bonds. (a) The director of finance of the county, upon
authorization of its governing body, may issue from time to time and in accordance
with this chapter, bonds of the county authorized for issuance by the governing
body thereof. All bonds issued under authority of this chapter:

(1) Shall bear interest at a rate or rates not exceeding a rate or rates
established by ordinance enacted by the governing body of the county
payable at such time or times;

(2) Shall mature and be payable at such time or times from the date of
the issue thereof as will comply with the provisions of the Constitution
of the State;

(3) May be made payable as to both principal and interest at such place
or places and in such manner within and without the State;

(4) May be issued in coupon form without privilege of registration or
registrable as to principal only or as to both principal and interest or
in fully registrable form without coupons;

(5) May be made registrable at such place or places within and without
the State; and

(6) May be subject to redemption, to being tendered for purchase or to
being purchased prior to their stated maturity at the option of the county,
the holder or either or both.

(b) Unless the governing body shall itself perform the actions, the director

of finance shall:

(1) Determine the date, denomination or denominations, interest payment
dates, maturity date or dates, place or places of payment, registration
privileges and place or places of registration, redemption price or prices
and time or times and terms and conditions and method of redemption;
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(2) The rights of the holder to tender for purchase and the price or prices
and time or times and terms and conditions upon which those rights
may be exercised;

(3) The rights to purchase and price or prices and the time or times and
terms and conditions upon which those rights may be exercised and
the purchase may be made; and

(4) All other details of bonds issued under this chapter.

The principal of and interest and premium, if any, on all bonds issued under this
chapter shall be payable in any coin or currency of the United States of America
which at the time of payment is legal tender for public and private debts.

§47-8 Sale of bonds. (a) The director of finance may make such arrange-
ments as may be necessary or proper for the sale of each issue of bonds or part
thereof as are issued under this chapter, including, without limitation, arranging
for the preparation and printing of the bonds, the official statement and any other
documents or instruments deemed required for the issuance and sale of bonds and
retaining those financial, accounting, and legal consultants, all upon such terms
and conditions as the director of finance deems advisable and in the best interest
of the county. The governing body may authorize the director of finance to offer
the bonds at competitive sale or to negotiate the sale of the bonds to:

(1) Any person or group of persons;

(2) The United States of America, or any board, agency, instrumentality,

or corporation thereof;

(3) The employees retirement system of the State;

(4) Any political subdivision of the State;

(5) Any board, agency, instrumentality, public corporation, or other gov-
ernmental organization of the State; or of any political subdivision of
the State.

(b) Subject to any limitation imposed by the governing body by the ordinance
or resolution authorizing the bonds, the sale of the bonds by the director of finance
by negotiation shall be at such price or prices and upon such terms and conditions,
and the bonds shall bear interest at such rate or rates or such varying rates determined
from time to time in such manner, as the director of finance shall approve.

(c) Subject to any limitation imposed by the governing body by the ordinance
or resolution authorizing the bonds, the sale of the bonds by the director of finance
at competitive sale shall be at such price or prices and upon such terms and con-
ditions, and the bonds shall bear interest at such rate or rates or such varying rates
determined from time to time in the manner, as specified by the successful bidder,
and the bonds shall be sold in accordance with this subsection. The bonds offered
at competitive sale shall be sold only after published notice of sale advising pro-
spective purchasers of the proposed sale. The bonds offered at competitive sale
may be sold to the bidder offering to purchase the bonds at the lowest interest cost,
the interest cost, for the purpose of this subsection, being determined on one of
the following basis as selected by the director of finance:

(1) The figure obtained by adding together the amounts of interest payable
on the bonds from their date to their respective maturity dates at the
rate or rates specified by the bidder and deducting from the sum ob-
tained the amount of any premium offered by the bidder;

(2) Where the interest on the bonds is payable annually, the annual interest
rate (compounded annually), or, where the interest on the bonds is
payable semiannually, the rate obtained by doubling the semiannual
interest rate (compounded semiannually), necessary to discount the
principal and interest payments on the bonds from the dates of payment
thereof to the date of the bonds and to the price bid (the price bid for
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the purpose of this paragraph shall not include the amount of interest
accrued on the bonds from their date to the date of delivery and pay-
ment); or

(3) Where the interest on the bonds is payable other than annually or

semiannually or will vary from time to time, upon such basis as, in
the opinion of the director of finance, shall result in the lowest cost
to the county;
provided that in any case the right shall be reserved to reject any or all bids and
waive any irregularity or informality in any bid.

(d) Bonds offered at competitive sale, without further action of the governing
body, shall bear interest at the rate or rates specified by the successful bidder or
varying rate or rates determined from time to time in the manner specified by the
successful bidder with the consent of the director of finance. The notice of sale
required by this section shall be published at least once and at least five days prior
to the date of the sale in a newspaper circulating in the county and in a financial
newspaper or newspapers published in any of the cities of New York, Chicago, or
San Francisco, and shall be in such form and contain such terms and conditions as
the director of finance shall determine. The notice of sale shall comply with the
requirements of this section if it merely advises prospective purchasers of the
proposed sale and makes reference to a detailed notice of sale which is available
to the prospective purchasers and which sets forth the specific details of the bonds
and terms and conditions upon which such bonds are to be offered. The notice of
sale published and any detailed notice of sale may omit the date and time of sale,
in which event the date and time shall be either published in the same newspapers
in which the notice of sale has been published or transmitted via electronic com-
munication systems deemed proper by the director of finance which is generally
available to the financial community, in either case at least forty-eight hours prior
to the time fixed for the sale.

§47-9 Form and execution of bonds. (a) All bonds issued under this chapter
shall be lithographed or steel engraved, shall bear the manual signature of the
director of finance or the deputy director of finance of the county, shall bear the
manual or lithographed or engraved facsimile signature of the mayor of the county
and shall be sealed with the seal or lithographed or engraved facsimile seal of the
county. In addition, fully registered bonds may be authenticated with the manual
signature of the registrar, if any, thereunto duly appointed by the governing body
or the director of finance. Notwithstanding the preceding provisions of this section,
the governing body or the director of finance may provide that bonds issued under
this chapter may be typewritten, printed, or otherwise reproduced. Interest coupons
shall bear a lithographed or engraved facsimile of the signature of the director of
finance or the deputy director of finance of the county. Pending the preparation of
the definitive bonds, interim receipts or certificates in such form and with such
provisions as the director of finance may determine may be issued to the purchaser
or purchasers of bonds sold pursuant to this chapter.

(b) When bonds of the county are prepared and signed by the director of
finance or the deputy director of finance and by the mayor in office at the time of
the signing or lithographing or engraving of a facsimile signature upon the bonds,
the signatures of the director of finance or deputy director of finance and mayor
shall be valid and sufficient for all purposes, and shall have the same effect as if
the persons so officially signing the bonds or whose facsimile signature appears
thereon had remained in office until the delivery of the same to the initial purchasers
thereof, and in the case of fully registered bonds, upon any exchange or transfer
between subsequent holders thereof, notwithstanding the term of office of the
persons or either of them may have expired or they may otherwise have ceased to
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be the officers before delivery, exchange, or transfer. If the governing body or
director of finance has designated a registrar for fully registered bonds, the governing
body or director of finance may provide that no fully registered bond shall be valid
or obligatory for any purpose unless certified or authenticated by the registrar. If
the governing body or director of finance shall have designated a registrar as
aforesaid, then notwithstanding subsection (a), all signatures of the officers of the
county upon the fully registered bonds may be facsimiles of the signatures, and the
fully registered bonds shall be valid and sufficient only if certified or authenticated
as aforesaid by the manual signature of an authorized officer or signatory of the
registrar. Any law to the contrary notwithstanding, if blanks of fully registered
bonds are held by a registrar pending exchange or transfer for other fully registered
bonds of the same series, then upon delivery of bonds in an exchange or transfer,
the bonds shall be valid and sufficient for all purposes notwithstanding that the
signature of the director of finance or the mayor appearing thereon shall be that of
the person in office at the time of initial delivery of the series of bonds of which
the bond is one or at the time of such exchange or transfer.

§47-10 CUSIP numbers. Unless the governing body shall otherwise direct,
the director of finance of the county in the directot’s discretion, may provide that
CUSIP identification numbers shall be imprinted on bonds issued under the authority
of this chapter. In the event the numbers are imprinted on any bonds:

(1) No number shall constitute a part of the contract evidenced by the

particular bond upon which it is imprinted; and

(2) No liability shall attach to the county or any officer or agent thereof,

including any fiscal agent, paying agent, or registrar for the bonds, by
reason of the numbers or any use made thereof, including any use
thereof made by the county, any officer or any agent, or by reason of
any inaccuracy, error or omission with respect thereto or in any use.
Unless the -governing body shall otherwise direct, the director of fi-
nance, in the director’s discretion, may require that all cost of obtaining
and imprinting the numbers shall be paid by the purchasers of the
bonds. For the purposes of this section, the term “CUSIP identification
numbers” means the numbering system adopted by the Committee for
Uniform Security Identification Procedures formed by the Securities
Industry Association.

§47-11 Support facility for variable rate bonds. If bonds issued pursuant
“to this chapter are issued bearing interest at a rate or rates which vary from time
to time or with a right of holders to tender the bonds for purchase, or both, the
director of finance with the approval of the governing body, may contract for such
support facility or facilities and remarketing arrangements as are required to market
the bonds to the greatest advantage of the county upon such terms and conditions
as the director of finance deems necessary and proper. The director of finance may
select and enter into contracts or agreements with the entity or entities providing a
support facility; provided that any contract or agreement shall provide, in essence,
that any amount due and owing by the county under the contract or agreement on
an annual basis shall be subject to annual appropriation by the governing body and
any obligation issued or arising pursuant to the terms of the contract or agreement
in the form of bonds, notes, or other evidences or indebtedness shall only arise at

such time as either:
(1) Moneys or securities have been irrevocably set aside for the full pay-
ment of a like principal amount of bonds issued pursuant to this part;

or
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(2) A like principal amount of the issue or series of bonds to which the
support facility relates are held in escrow by the entity or entities
providing the support facility.

§47-12 Pledge of full faith and credit, unlimited taxation to pay principal
and interest; satisfaction of judgment. The full faith and credit of the county
shall be pledged to the payment of the principal of and interest on the bonds issued
by the county under this chapter, whether or not the pledge is stated in the bonds.
For the payment of the principal and interest, the governing body shall levy ad
valorem taxes without limitation as to rate or amount on all the real property subject
to taxation by the county.

Should any county default in the payment of any judgment secured against
the county, upon an action at law for the collection of the principal or interest, or
any part of either thereof, of any bond of the county, the director of finance of the
county shall thereafter reserve from the general revenues of the county, as soon as
received, money sufficient to pay the judgment.

§47-13 Exemption from taxes; first charge on general fund. All bonds
heretofore or hereafter issued under the authority of this chapter and the income
therefrom shall be exempt from any and all taxation by the State or any county or
other political subdivision thereof, except inheritance, transfer, and estate taxes.

The interest and principal payments of bonds issued under this chapter shall
be a first charge on the general fund of the county issuing same, and sufficient
revenues shall be raised or provided from time to time by the county for the purpose
of that payment. The governing body of any county issuing bonds under this chapter
shall appropriate out of the general fund of the county all amounts necessary for
the payment of the principal of and interest on the bonds as and when the same
become due, and the appropriation shall be a paramount appropriation upon. the
general fund of the county issuing same. '

§47-14 Federal tax-exempt status; preference; protection. Bonds issued
under this chapter, to the extent practicable, shall be issued so as to comply with
requirements imposed by valid federal law providing that the interest on those bonds
shall be excluded from gross income for federal income’ purposes (except as certain
minimum taxes or environmental taxes may apply). The director of finance is
authorized to enter into arrangements, establish funds or accounts, and take any
action required in order to comply with any valid federal law. Nothing in this
chapter shall be deemed to prohibit the issuance of bonds, the interest on ‘which
may be included in gross income for federal income tax purposes.

For the purpose of ensuring that interest on bonds issued pursuant to this
chapter which is excluded from gross income for federal income tax purposes (except
as provided above) on the date of issuance shall continue to be so excluded. No
county officer or employee or user of an undertaking or loan program shall authorize
or allow any change, amendment, or modification to an undertaking or loan program
financed or refinanced with the proceeds of the bonds which change, amendment
or modification would affect the exclusion of interest on the bonds from gross
income for federal income tax purposes unless the change, amendment, or modi-
fication shall have received the prior approval of the director of finance. Failure to
receive the approval of the director of finance shall render any change, amendment,
or modification void. '

§47-15 Payment by director of finance. The director of finance of the
county shall pay the principal of the bonds at maturity and the interest thereon as
and when the same become due at the place or places and in the manner prescribed
for the payment under this chapter and the proceedings authorizing those bonds.
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§47-16 Bond anticipation notes. Whenever the governing body of the
county shall have authorized the issuance of bonds under this chapter, general
obligation bond anticipation notes of the county are hereby authorized to be issued
in anticipation of the issuance of the bonds and of the receipt of the proceeds of
sale thereof, for the purposes for which the bonds have been authorized. All general
obligation notes must be authorized by the governing body of the county issuing
same by ordinance or resolution of the governing body, which may be the same or
a different ordinance or resolution as that authorizing the bonds. The maximum
principal amount of the notes shall not exceed the authorized principal amount of
the bonds. The director of finance of the county, with the approval of the governing
body, may issue and sell from time to time the bond anticipation notes which have
been authorized by the governing body. The full faith and credit of the county shall
be pledged to the payment of the principal of and interest on the notes. The
authorization, issuance, and details of the notes shall be governed by this chapter
with respect to bonds insofar as the same may be applicable, provided that:

(l) Each note, together with all renewals and extensions thereof, or re-
fundings thereof by other notes issued under this section, shall mature
within five years from the date of the original note; and

(2) The interest on.the notes shall be paid from the general fund of the
county and the principal of the notes shall be paid from the proceeds
of sale of the bonds in anticipation of which the notes have been issued
or from any money in the general fund available therefor. -

To the extent that the principal of the notes shall be paid from moneys other than
the proceeds of sale of the bonds, the maximum amount of bonds in anticipation
of which the notes are issued that has been authorized shall be reduced by the
amount of notes paid in that manner. :

§47-17 Refunding bonds authorized. For the purpose of refunding all or
any portion of the present and future bonded indebtedness of any county issued
pursuant to this chapter or bonds payable from the revenue of an undertaking or
loan program as defined in section 49-1, the director of finance of any county,
upon authorization of the governing body, may from time to time issue general
obligation refunding bonds of the county to pay or to provide for the payment of
all or any part thereof, and may include various series and issues of the outstanding
bonds in a single issue of refunding bonds and may include refunding bonds and
bonds otherwise to be issued under this chapter, in a single issue of bonds.

‘The interest rate or rates of the refunding bonds shall not be limited by the
interest rate or rates borne by any of the bonds to be refunded thereby.

The refunding bonds ‘may be issued and delivered on, or at any time before,
the maturity or redémption date of the bonds to be refunded that the director of
finance, with the approval of the governing body, determines to be in the best
interest of the county. The refunding bonds shall be issued in accordance with this
chapter with respect to bonds otherwise issued under this chapter, and all of the
provisions of this chapter shall apply to the refunding bonds. Nothing in this section
shall require or be deemed to require the county to elect to redeem or prepay bonds
being refunded, or, if the county elects to redeem or prepay any such bonds, to
redeem or prepay as of any particular date or dates.

Proceeds of the sale of the refunding bonds shall be applied solely to the
payment -of the principal of, and redemption premium, if any, and interest on the
bonds to be refunded under this chapter and to the payment of all costs of issuance
of such refunding bonds and interest accrued on the refundmg bonds to the date of
delivery thereof and payment therefor. Pending the time the proceeds derived from
the sale of refunding bonds issued under this section are required for the purposes
for which they were issued, the director of finance, upon authorization or approval

158



ACT 80

of the governing body, may invest the proceeds in obligations of, or obligations
unconditionally guaranteed by, the United States of America or in savings accounts,
time deposits, or certificates of deposit of any bank or trust company, within or
without the State, to the extent that the savings accounts, time deposits, or certif-
icates of deposit are collaterally secured by a pledge of obligations of, or obligations
unconditionally guaranteed by, the United States of America; or in obligations of
any state of the United States of America or any agency, instrumentality or local
government of any such state, the provision for payment of the principal of and
interest on which shall have irrevocably been made by deposit of obligations of,
or obligations unconditionally guaranteed by, the United States of America. To
further secure the bonds being refunded the director of finance, upon authorization
or approval of the governing body, may enter into a contract with any bank or trust
company, within or without the State, with respect to the safekeeping and application
of the proceeds of the refunding bonds, and the safekeeping and application of the
earnings on the investment, which contract shall become a part of the contract with
the holders of the bonds being refunded.

§47-18 Action on default. In case of any default in the payment of the
principal of any bonds at maturity or of the interest thereon when the same becomes
due, the holder of any of the bonds on which any default is made may bring an
action at law against the county making the default, for the amount due by reason
of the default, and should any moneys be then or thereafter payable by the State
to the county which is defendant in the action, the holder, in the petition and prayer
for process, may insert a request to the court issuing process to insert therein a
direction to the officer serving the same to leave a true copy thereof attested by
any chief of police, sheriff, deputy sheriff, or their authorized subordinates, with
the state comptroller, who, hereafter in this chapter, is called the garnishee.

§47-19 Service on garnishee. Service of process upon the garnishee may

be made as follows:

(1) If the garnishee lives or has the garnishee’s office in the district where
the process is issued, by handing the copy to the garnishee personally
or leaving it in the garnishee’s office with a deputy, clerk, or other
employee therein; or

(2) If the gamishee does not live, nor have an office in the district where
the process is issued, by handing the copy to the garnishee personally,
or by depositing it in the nearest post office, enclosed in a sealed
envelope, postage prepaid, and addressed to the garnishee at the gar-
nishee’s office in Honolulu.

$§47-20 Garnishee to withhold funds. It shall not be incumbent on the
garnishee to appear and answer the process, but the trial of the action shall proceed
in all respects as if the garnishee had not been made a party. From the time of
service upon the garnishee, it shall be unlawful for the garnishee to draw, sign, or
issue any warrant payable to the order of the county defendant or any of its officers,
or permit or cause the same to be done, for any money which be then or thereafter
payable to the defendant, until the action has been finally determined and the
judgment therein rendered, if any, has been fully paid and satisfied with legal
interest thereon. All moneys due or to become due to the defendant shall be held
in the treasury of the State from the time of the service until the final judgment or
determination of the action; provided that no more shall thus be held than shall be
sufficient to meet the demand with costs and interest of plaintiff or plaintiffs in the
action.

§47-21 Certificate furnished garnishee. After final judgment or determi-
nation of the action, the party prevailing shall obtain from the court by which the
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final judgment or determination was made, a certificate, which shall sufficiently
describe the action to apprise the garnishee of its identity, and shall state the nature
and amount of the final judgment or determination made therein, and the certificate
shall be immediately furnished to the garnishee.

§47-22 Garnishee to satisfy judgment. If final judgment is rendered against
defendant in the action, garnishee shall immediately thereafter draw, sign, and
deliver to the plaintiff or plaintiffs a warrant or warrants for the sum held by the
garnishee in obedience to service of process; and if the sum does not equal the
amount of the final judgment, then the drawing, signing, and delivery of the warrants
shall continue to be made from time to time as funds become available until the
final judgment, with interest, is fully paid. All warrants so drawn, signed, and
delivered shall be charged against the defendant.

§47-23 Successive actions. In case of successive actions being so brought
against the same county defendant, precedence shall be given by the garnishee to
that in which process is first served on the garnishee; and if two or more processes
are simultaneously served, precedence shall be given in the order of the priority of
their issuance by the courts issuing them. This order of precedence shall not be
disturbed by the fact of a posterior action being carried to final judgment earlier
than its anterior in time of service on the garnishee. All amounts held on account
of the anterior action shall be held until the final determination thereof, and then
applied in payment of the judgment therein. In case the amounts shall not be
sufficient fully to satisfy the judgment, then all judgments obtained in posterior
actions shall be again postponed to that in the anterior action until it is satisfied.

§47-24 Validation of proceedings. All proceedings heretofore taken with
respect to the contracting of general obligation bonded indebtedness and the issu-
ance, sale, execution and delivery of bonds by or on behalf of a county, are hereby
validated, ratified, approved and confirmed, notwithstanding any defects or irreg-
ularities in any such proceedings or in the issuance, execution, sale or delivery,
and the bonds so issued or to be issued are and shall be binding, legal, valid and
enforceable obligations of the county.

§47-25 Bonds negotiable, incontestable. This chapter, without reference
to any other law, shall be full authority to issue, exchange, or sell bonds of the
county, and the bonds and all interim receipts or certificates shall have all the
qualities of negotiable paper under state law. The bonds shall not be invalid for
any irregularity or defect in the proceedings for the issue, sale or exchange thereof.
The bonds shall contain a recital that they have been authorized and issued pursuant
to the laws of the State, which recital shall be conclusive evidence of their validity
and the regularity of their issuance. No proceedings in respect of the issuance of
any bonds shall be necessary except such proceedings as are required by this chapter.

§47-26 Provisions of chapter controlling. Insofar as the provisions of this
chapter are inconsistent with the provisions of any law or charter, the provisions
of this chapter shall be controlling. The powers conferred by this chapter shall be
in addition and supplemental to the powers conferred by any other law or charter,
and bonds may be issued hereunder for any public improvement or other purpose
as may from time to time be authorized by law, including special improvements
the cost of which is assessed or assessable in whole or in part against properties
benefited or improved thereby or an undertaking, improvement or system of the
county, notwithstanding that any other law or charter may provide for the issuance
of bonds for like purposes and without regard to the requirements, restrictions, or
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other provisions contained in any other law or charter. Bonds may be issued under
this chapter notwithstanding any debt or other limitation prescribed by any other
law or charter and without obtaining the consent of any commission, board, bureau,
agency, or department of the State, and without any other proceeding or happening
of any other condition or thing than those proceedings, conditions, or things which
are specifically required by this chapter, and the mode and method of procedure
for the issuance of bonds under this chapter need not conform to any other law or
charter. The authorization, issuance, and validity of bonds under this chapter shall
not be dependent on or affected in any way by proceedings taken, contracts made,
acts performed or done in connection with, or in furtherance of any public im-
provement undertaken by the county authorizing and issuing the bonds, or by the
validity of any such proceedings, contracts, or acts, nor shall the authorization,
issuance, and validity of bonds issued under this chapter be dependent upon or
affected in any way by the proceedings taken in connection with the creation of
any improvement district and the fixing or imposition of any assessments or by the
validity of any such proceedings or assessments, nor shall the authorization, issuance
and validity of bonds issued under this chapter be dependent in any way upon the
due adoption or enactment of any capital program or capital budget ordinance or
resolution or upon the continued effectiveness of any appropriation made in any
capital budget ordinance or resolution; provided that nothing in this section shall
be deemed to permit the application of the proceeds of the bonds to appropriations
which have lapsed pursuant to the provisions of law or of a charter.

PART II. SINKING FUNDS

§47-31 Sinking fund. The director of finance of each county shall establish
as a special deposit in the treasury of the county a sinking fund with which to pay
any present or future bonded indebtedness of the county issued under this chapter
in the form commonly known as “term bonds”, and may establish the sinking fund
with respect to bonds issued under this chapter in the form commonly known as
“serial bonds”. The governing body or the director of finance in the case of term
bonds shall, and in the case of serial bonds may, provide in the proceedings
authorizing the bonds, that for the purpose of retiring the bonds, there shall be
transferred from the current receipts of the county provided by law for the purpose
or which may be set aside by the governing body for the purpose and deposited to
the sinking fund, such a sum of moneys that at such times and in such amounts
that the aggregate of the amounts on deposit in the sinking fund will be sufficient
to provide for the retirement of the bonds, whether at maturity or upon redemption
or purchase, at the times and in the amounts set forth in the proceedings.

Except as otherwise provided by law, the director of finance of each county
shall also deposit to the sinking fund, immediately upon the receipt thereof, all
premiums received on the sale of bonds under this chapter; provided that the
premiums on serial bonds shall be deposited to the interest fund from which the
payment of interest on the bonds will be made.

The money deposited in a sinking fund shall be used for the retirement,
whether at maturity or upon redemption or purchase, of any outstanding bonds of
the county issued under this chapter in accordance with the proceedings authorizing
the bonds, and shall be held in trust exclusively for those purposes.

§47-32 Retirement of bonds from sinking fund money. The director of
finance, without further authorization or direction, shall apply money on deposit
to a sinking fund to redeem bonds at such times and in such amounts as is required
by the proceedings authorizing the bonds. The director of finance shall provide a
notice of redemption in the event the bonds are retired by redemption, in such form
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and substance as is required by the proceedings authorizing the bonds. If the bonds
so redeemed as aforesaid are not presented for payment or redemption on or before
the redemption date specified in the notice, the amount due thereon shall be held
exclusively for the payment of the bonds whenever presented. All redemptions shall
be made as provided by law and no notice of redemption shall be required other
than that as provided in the proceedings authorizing the bonds.

§47-33 Purchase of bonds, when. Provided it can be shown to be to the
financial advantage of the county, whenever there are any moneys on deposit in
the sinking fund in excess of the amount needed for the redemption of any bonds
then matured or required to be redeemed, the director of finance of each county,
with the approval of the governing body, may buy with those moneys, on the open
market, any of the outstanding bonds or any interest bearing notes of the county,
or invest the moneys in obligations of, or obligations unconditionally guaranteed
by, the United States of America or in savings accounts, time deposits, or certificates
of deposit of any bank or trust company, within or without the State, to the extent
that the savings accounts, time deposits, or certificates of deposit are collaterally
secured by a pledge of obligations of, or obligations unconditionally guaranteed
by, the United States of America; or in obligations of any state of the United States
of America or any agency, instrumentality or local government of any such state,
the provision for payment of the principal of and interest on which shall have
irrevocably been made by deposit of obligations of, or obligations unconditionally
guaranteed by, the United States of America.

All bonds and notes purchased pursuant to this section shall be canceled
and not reissued.

PART III. LOST, STOLEN, DESTROYED,
DEFACED BONDS AND COUPONS

§47-41 Request for replacement or payment. Any party claiming own-
ership of a bond issued by a county or any interest coupon appertaining to any
bond of that county and which bond, coupon, or both, as the case may be, has
been lost, stolen, destroyed, wholly or in part, or so defaced as to impair its value,
may file with the director of finance of that county a request for replacement or
payment of the bond, coupon or both, as the case may be. The request shall be in
the form of an affidavit describing the bond, coupon, or both, as the case may be,
and explaining the circumstances under which the bond, coupon, or both, as the
case may be, was lost, stolen, destroyed or defaced. The affidavit shall be presented
with such evidence as the director of finance may require to establish the ownership
of the bond, coupon, or both.

§47-42 Issuance of duplicate. (a) When the director of finance is satisfied
that the bond, coupon, or both, as the case may be, is in fact lost, stolen, destroyed,
wholly or in part, or defaced and that the claimant is the legal and beneficial owner
of such bond, coupon, or both, as the case may be, and that if lost or stolen, such
bond, coupon, or both, as the case may be, has not been acquired by a bona fide
purchaser, the director, except as provided in sections 47-43 and 47-44, may cause
to be issued a duplicate thereof, which shall be so marked as to adequately identify
it as such to the county, any transfer agent, paying agent, or bond registrar.

(b) A duplicate bond in coupon form issued in place of a bond lost, stolen,
destroyed, or defaced shall be lithographed or steel engraved unless otherwise
provided in the proceedings authorizing the issuance thereof, and shall bear the
manual signature of the director of finance or duly authorized deputy director of
finance of the county and the mayor of the county, and an impression of the seal
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of the county shall be affixed thereon. Any duplicate coupon issued in place of any
lost, stolen, destroyed, or defaced coupon appertaining to an interest bearing bond
of the county shall bear a lithographed or engraved facsimile of the signature of
the director of finance. When a duplicate of the bond being replaced bears the
manual signature of the mayor and the manual signature of the director of finance
or deputy director of finance in office at the time of issuance of such duplicate
bond, or any coupon being replaced bears the facsimile signature of the director of
finance in office at the time of issuance of such coupon, the signature of the mayor
and director of finance or deputy director of finance shall be valid and sufficient
and shall have the same effect as that of the persons originally signing the bond or
whose facsimile signatures appears on such bond, coupon, or both, as the case may
be.

(c) All duplicate bonds in fully registered form issued in place of bonds
lost, stolen, destroyed, wholly or in part, or defaced shall be from the stock of
fully registered bonds of the series then held by the registrar for the series and shall
be executed, sealed, and authenticated in the same manner as fully registered bonds
of the series, and any duplicate fully registered bond so executed, sealed, and
authenticated shall be valid and sufficient for all purposes.

§47-43 Payment to be made. If a lost, stolen, destroyed or defaced bond,
coupon or both, as the case may be, has matured, has been called for redemption
or is due, as the case may be, at the time of request for replacement of such bond,
coupon or both, as the case may be, the director of finance may pay the face value
of the matured bond or coupon or the call price of the called bond, as the case may
be.

§47-44 Issuance of transferable certificate. If a lost, stolen, destroyed,
wholly or in part, or defaced bond, coupon or both, as the case may be, will mature,
will be called for redemption or will become due, as the case may be, within a
period of one year from the date of request for replacement, the director of finance
may issue to the claimant a transferable certificate for the face value of the bond,
coupon or both, as the case may be, such certificate to be in such form as shall be
prescribed by the director of finance.

§47-45 Condition of replacement or payment. The director of finance
shall not provide for the issuance of a replacement for or the payment of the lost,
stolen, destroyed, wholly or in part, or defaced bond, coupon, or both, as the case
may be, unless the claimant shall have executed and delivered to the director a
legal and sufficient surety bond in an amount equal to the loss which may be
suffered by the county, any transfer agent, paying agent, or registrar by reason of
issuing replacements or making payments mentioned herein. Any such surety bond
shall be in such form and with such sufficient surety or sureties as shall be satis-
factory to the director of finance, and shall be conditioned to indemnify and save
harmless the county, any transfer agent, paying agent, or registrar from any and
all loss on account of the bond, coupon, or both, as the case may be, so claimed
to have been lost, stolen, destroyed, or defaced. The duration of the surety bond
shall be not less than the date upon which the bond, coupon, or both, as the case
may be, being replaced or paid become due and payable, plus the period of the
statute of limitations applicable to bonds and coupons. In the case of a partially
destroyed or defaced bond, coupon, or both, as the case may be, the claimant shall
surrender the partially destroyed or defaced bond, coupon, or both, as the case may
be, at the time of delivery of the replacement therefor.

All expenses necessary for the providing of any duplicate bond, coupon, or
both, as the case may be, or any transferable certificate shall be borne by the
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claimant thereof, and the expenses shall be paid at the time the request for replace-
ment is filed.

§47-46 Disputed ownership. If there are two or more claimants claiming
adversely, each to the other or others, to be the owner in due course of a bond,
coupon, or both, as the case may be, alleged to have been lost, stolen, or destroyed,
or defaced, the director of finance, in the director’s discretion, may require the
claimants, if not within the State, to appoint agents within the State to accept service
of process, or otherwise to submit to the jurisdiction of the courts of the State, and
may bring suit on behalf of the State in any circuit court against the claimants, by
interpleader, for the determination of the claimant or claimants entitled to the
payment of the bond, coupon, or both, as the case may be. Jurisdiction is hereby
conferred upon the designated circuit court to hear and determine, without a jury,
the suits and to determine whether any of the claimants is entitled to the payment,
and, if so, which of the claimants is so entitled; provided that no such judicial
determination shall dispense with the condition prescribed by section 47-45 requiring
a surety bond before the payment of the claims. The cost of the suit shall be borne
by the claimants and the court may decree the payment of such costs by any of the
unsuccessful claimants, or the apportionments thereof, as may be deemed just. The
decision of the court may be appealed to the supreme court in the same manner
and subject to the same conditions and incidents as appeals in equity.”

SECTION 3. The Hawaii Revised Statutes is amended by adding a new
chapter 49 to read as follows:

“CHAPTER 49
REVENUE BONDS

§49-1 Definitions. Whenever used in this chapter, unless a different meaning
clearly appears from the context:

“Board” means any department or board of a county authorized to issue
revenue bonds under this chapter.

“County” means the city and county of Honolulu and the counties of Hawaii,
Kauai, and Maui, the board of water supply of the city and county of Honolulu
and the boards of water supply of the counties of Hawaii, Kauai, and Maui.

“Director of finance” means the director of finance of the various counties.

“Governing body”means council of each county, or any other body exer-
cising the legislative powers of the county.

“Loan program” means the activities and policies undertaken by any county
to provide assistance to members of the general public who are residents of the
county by making loans or causing loans to be made available to them for such
purposes as may be authorized by law.

“Revenue” means the moneys collected, including any moneys collected
from the county or any department thereof, from the rates, rentals, fees and charges
prescribed for the use and services of, and the facilities and commodities furnished
by, an undertaking or the use and services and benefits of a Ioan program.

“Revenue bonds” means all bonds payable solely from and secured by the
revenue, or user taxes, or any combination of both, of an undertaking or loan
program or any loan made thereunder for which such bonds are issued and as
otherwise provided in this chapter.

“Undertaking” means any public works and properties, improvement or
system owned or operated by the county, and from which the county may derive
revenue, or with respect to which the county may derive user taxes, including, but
not limited to one or a combination of two or more of the following: water, sewerage,
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gas or electric, heat, light or power works, solid waste processing and disposal,
public off-street parking facilities, plants, and systems, together with all parts thereof
and appurtenances thereto.

“User taxes” means taxes on goods or services or on the consumption thereof,
the receipts of which are substantially derived from the consumption, use or sale
of goods and services in the utilization of the functions or services furnished by
the undertaking.

§49-2 Declaration of policy. It is declared to be the policy of the State that
any county acquiring, purchasing, constructing, reconstructing, improving, better-
ing, or extending an undertaking or establishing or administering a loan program
pursuant to this chapter shall manage the undertaking or loan program in the most
efficient manner consistent with sound economy and public advantage and consistent
with the protection of bondholders.

§49-3 Additional powers of counties. In addition to the powers which it
may now have, any county under this chapter may:

(1) Construct, acquire by gift, purchase, or the exercise of the right of
eminent domain, reconstruct, improve, better, or extend any under-
taking, within or without the county, or partially within or partially
without the county, and acquire by gift, purchase, or the exercise of
the right of eminent domain, lands or rights in land or water rights in
connection therewith or undertake the establishment and administration
of a loan program as authorized by the law;

(2) Operate and maintain any undertaking and maintain a loan program
as authorized by law and furnish the services, facilities, and com-
modities thereof for its own use and for the use of public and private
consumers within or without the territorial boundaries of the county;

(3) Issue its revenue bonds to finance in whole or in part the cost of the
acquisition, purchase, construction, reconstruction, improvement, bet-
terment or extension of any undertaking or the establishment and
administration of any loan program as authorized by law;

(4) Impose, prescribe, and collect rates, rentals, fees and charges for the
use and services of, and the facilities and commodities furnished by,
the undertaking or the use and services of the loan program as au-
thorized by law, as provided in section 49-10; and

(5) Pledge to the punctual payment of the revenue bonds and interest
thereon or covenant to pay into any special funds from which any
revenue bonds may be payable, all or any portion of the revenue of
the undertaking or loan program or of any part thereof, or the user
taxes derived therefrom, or any combination of both (including im-
provements, betterments, or extensions thereto thereafter constructed
or acquired) sufficient, among other things, to pay the revenue bonds
and interest thereon as the same shall become due and create and
maintain reasonable reserves therefor.

The governing body of the county in determining the cost may include all
costs and estimated costs of the issuance of the revenue bonds, all architectural,
engineering, inspection, financial and legal expenses, all costs of establishing or
administering a loan program authorized by law, the cost of causing the payment
of the principal or interest or both of the revenue bonds to be insured or guaranteed,
the initial cost of any support facility obtained as permitted by section 47-8, and
interest which it is estimated will accrue on the bonds during the construction or
origination period and for six months thereafter.

Subject to the approval of the governing body, a board may exercise all or
any part of the powers vested in the county pursuant to this chapter but only with
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respect to an undertaking or loan program under the jurisdiction of such board. In
the event a board shall exercise any of the powers vested in the county pursuant
to this chapter, the term governing body as used in this chapter shall be deemed
to mean the board, and the term director of finance shall be deemed to mean the
chief financial officer of the board.

§49-4 Authorization of undertaking, loan program and revenue bonds;
details of revenue bonds. (a) The acquisition, purchase, construction, reconstruc-
tion, improvement, betterment, or extension of any undertaking or the establishment
and administration of a loan program may be authorized under this chapter, and
revenue bonds may be authorized to be issued under this chapter by resolution ‘or
resolutions of the governing body of the county issuing the revenue bonds which
may be adopted at the same meeting at which the same are introduced by a majority
of all the members of the governing body of the county then in office and shail
take effect immediately upon adoption.

(b) The revenue bonds, subject to the proviso to this paragraph shall, bear
interest at such rate or rates payable at such time or times, may be in one or more
series, may bear such date or dates, may mature at such time or times not exceeding
thirty years from their respective dates, may be payable in such medium of payment
and at such place or places, may carry such registration privileges, may be subject
to such terms of redemption, to being tendered for purchase or to being purchased
prior to their stated maturity at the option of the county, the holder or either or
both, may contain such terms, covenants, and conditions, and may be in such form,
either coupon or registered, as the resolution and subsequent resolutions may pro-
vide; provided that notwithstanding the foregoing the governing body may provide,
for deeply discounted revenue bonds which do not bear interest but which are
subject to redemption or retirement at their accreted value provided that the dis-
counted value of the revenue bonds shall not exceed ten per cent of any series of
revenue bonds.

(c) The governing body shall determine the date, denomination or denom-
inations, interest payment dates, maturity date or dates, place or places of payment,
registration privileges and place or places of registration, redemption price or prices
and time or times and terms and conditions and method of redemption, the rights
of the holder to tender for purchase and the price or prices and time or times and
terms and conditions upon which the rights might be exercised, the rights to purchase
and the price or prices and the time or times and terms and conditions upon which
the rights might be exercised and the purchase may be made, and all other details
of revenue bonds issued under this part. A governing body may delegate the re-
sponsibility for any or all of the aforesaid determinations, within limits prescribed
by the governing body, to the director of finance.

§49-5 Sale of revenue bonds. (a) The director of finance may make such
arrangements as may be necessary or proper for the sale of each issue of revenue
bonds or part thereof as are issued under this chapter, including, without limitation,
arranging for the preparation and printing of the revenue bonds, the official statement
and any other documents or instruments deemed required for the issuance and sale
of revenue bonds and retaining such financial, accounting and legal consultants,
all upon such terms and conditions as the director of finance deems advisable and
in the best interest of the county. The governing body may offer the revenue bonds
at competitive sale or may negotiate the sale of the revenue bonds to any person
or group of persons, to the United States of America, or any board, agency,
instrumentality, or corporation thereof, to the employees retirement system of the
State, to the State or any political subdivision of the State, or to any board, agency,
instrumentality, public corporation, or other governmental organization of the State
or of any political subdivision of the State. '
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(b) The sale of the revenue bonds by the governing body by negotiation
shall be at such price or prices and upon such terms and conditions, and the revenue
bonds shall bear interest at such rate or rates or such varying rates determined from
time to time in such manner, as the governing body shall approve.

(c) The sale of the revenue bonds by the governing body at competitive sale
shall be at such price or prices and upon such terms and conditions, and the revenue
bonds shall bear interest at such rate or rates or such varying rates determined from
time to time in the manner, as specified by the successful bidders, in which event
the revenue bonds shall be sold in accordance with this subsection. The revenue
bonds offered at competitive sale shall be sold only after published notice of sale
advising prospective purchasers of the proposed sale. The revenue bonds offered
at competitive sale may be sold to the bidder offering to purchase the revenue bonds
at the lowest interest cost, such interest cost, for the purpose of this subsection,
being determined on one of the following bases as selected by the governing body:

(1) The figure obtained by adding together the amounts of interest payable
on the revenue bonds from their dates to their respective maturity dates
at the rate or rates specified by the bidder and deducting from the sum
obtained the amount of any premium offered by the bidder;

(2) Where the interest on the revenue bonds is payable annually, the annual
interest rate (compounded annually), or, where the interest on the bonds
is payable semiannually, the rate obtained by doubling the semiannual
interest rate (compounded semiannually), necessary to discount the
principal and interest payments on the revenue bonds from the dates
of payment thereof to the date of the revenue bonds and to the price
bid (the price bid for the purpose of this paragraph shall not include
the amount of interest accrued on the revenue bonds from their date
to the date of delivery and payment); or

(3) Where the interest on the revenue bonds is payable other than annually
or semiannually or will vary from time to time upon such basis as, in
the opinion of the director of finance, shall result in the lowest cost
to the county;

provided that in any case the right shall be reserved to reject any or all bids and
waive any irregularity or informality in any bid.

(d) Revenue bonds offered at competitive sale, without further action of the
governing body, shall bear interest at the rate or rates specified by the successful
bidder or such varying rates determined from time to time in the manner specified
by the successful bidder with the consent of the governing body. The notice of sale
required by this section shall be published at least once and at least five days prior
to the date of the sale in a newspaper or newspapers published in any of the cities
of New York, Chicago, or San Francisco, and shall be in such form and contain
such terms and conditions as the governing body shall determine. The notice of
sale shall comply with the requirements of this section if it merely advises pro-
spective purchasers of the proposed sale and makes reférence to a detailed notice
of sale which is available to the prospective purchasers and which sets forth the
specific details of the revenue bonds and terms and conditions upon which any
revenue bonds are to be offered. The notice of sale published and any detailed
notice of sale may omit the date and time of sale, in which event such date and
time shall be either published or transmitted via electronic communication systems
deemed proper by the governing body which is generally available to the financial
community, in either case at least forty-eight hours prior to the time fixed for such
sale.

(e) A governing body may delegate the responsibility for any or all of the
determinations or actions under this chapter to the director of finance.
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§49-6 Form and execution of revenue bonds. (a) Revenue bonds issued
under this chapter shall be in such form as the governing body may determine,
shall be lithographed or engraved, shall be manually signed by the director of
finance or deputy director of finance, shall be countersigned with a lithographed
or engraved facsimile of the signature of the mayor, and shall be séaled with the
seal or a lithographed or engraved facsimile of the seal of the county. In addition,
fully registered revenue bonds may be authenticated with the manual signature of
the registrar, if any, thereunto duly appointed by the director of finance. Notwith-
standing the preceding provisions of this section, the governing body may provide
that revenue bonds issued under this chapter may be typewritten, printed, or oth-
erwise reproduced, and that the signature of the mayor upon the revenue bonds
may be the mayor’s manual signature. The coupons pertaining to the revenue bonds
shall be executed with the lithographed or engraved facsimile signatures of the
mayor and the director of finance. In the case of a board, for purposes of this
section, the member thereof who is the presiding officer or, if authorized by the
board, the executive director, and such other officer of the board as is provided by
the board, shall be deemed the mayor and the director of finance. Pending the
preparation of the definitive revenue bonds, interim receipts or certificates in such
form and with such provisions as the governing body may determine may be issued.

(b) The revenue bonds bearing the signature of officers in office on the date
of the signing thereof shall be valid and sufficient for all purposes, and shall have
the same effect as if the persons officially signing the bonds had remained in office
until the delivery of the revenue bonds to the initial purchasers thereof, and in the
case of fully registered bonds upon any exchange or transfer between subsequent
holders thereof notwithstanding that the term of office of the persons or any of
them may have expired or they may otherwise have ceased to be officers before
the delivery, exchange, or transfer. If the director of finance shall have designated
a registrar for fully registered revenue bonds, the resolution authorizing the revenue
bonds may provide that no fully registered revenue bond shall be valid or obligatory
for any purpose unless certified or authenticated by the registrar. If the resolution
provides, then all signatures of the officers of the county upon the fully registered
revenue bonds may be facsimiles of the signatures, and the fully registered revenue
bonds shall be valid and sufficient only if certified or authenticated by the manual
signature of an authorized officer or signatory of such registrar. Any law to the
contrary notwithstanding, if blanks of fully registered revenue bonds are held by a
registrar pending exchange or transfer for other fully registered revenue bonds of
the same series, then upon delivery of revenue bonds in an exchange or transfer,
the revenue bonds shall be valid and sufficient for all purposes notwithstanding that
the signatures of the officers of the county appearing thereon shall be that of the
persons in office at the time of initial delivery of the revenue bonds or that of the
persons in office at the time of the exchange or transfer. The validity of the revenue
bonds shall not be dependent on or affected by the validity or regularity of any
proceedings relating to the acquisition, purchase, construction, reconstruction, im-
provement, betterment, or extension of the undertaking or establishment or admin-
istration of the loan program authorized by law for which the revenue bonds are
issued. The resolution authorizing the revenue bonds shall provide that the revenue
bonds shall contain a recital that they are issued pursuant to this chapter, which
recital shall be conclusive evidence of their validity and of the regularity of their
issuance.

§49-7 CUSIP numbers. The governing body issuing revenue bonds pursuant
to this chapter, in its discretion, may provide that CUSIP identification numbers
shall be imprinted on the revenue bonds. In the event such numbers are imprinted
on any revenue bonds (1) no CUSIP number shall constitute a part of the contract
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evidenced by the particular revenue bond upon which it is imprinted and (2) no
liability shall attach to the county, or any officer or agent thereof, including any
fiscal agent, paying agent, or registrar for the bonds, by reason of the numbers or
any use made thereof, and including any use thereof made by the county, any
officer or any agent, or by reason of any inaccuracy, error, or omission with respect
thereto or in that use. The governing body in its discretion may require that all cost
of obtaining and imprinting the numbers shall be paid by the purchaser of the bonds.
For the purposes of this section the term “CUSIP identification numbers” means
the numbering system adopted by the Committee for Uniform Security Identification
Procedures formed by the Securities Industry Association.

§49-8 Support facility for variable rate revenue bonds. If revenue bonds
issued pursuant to this chapter are issued bearing interest at a rate or rates which
vary from time to time and with a right of holders to tender the revenue bonds for
purchase, the governing body may authorize the director of finance to contract for
such support facility or facilities and remarketing arrangements as are required to
market the revenue bonds to the greatest advantage of the county upon such terms
and conditions as deemed necessary and proper. The director of finance may enter
into contracts or agreement with the entity or entities providing a support facility;
provided that any contract or agreement shall provide, in essence, that any amount
due and owing by the county under the contract or agreement on an annual basis
shall be payable solely from the revenue of the undertaking or loan program and
any obligation issued or arising pursuant to the terms of the contract or agreement
in the form of bonds, notes, or other evidences of indebtedness shall only arise at
such time as either:

(1) Moneys or securities have been irrevocably set aside for the full pay-
ment of a like principal amount of revenue bonds issued pursuant to
this chapter; or

(2) A like principal amount of the issue or series of revenue bonds to
which the support facility relates are held in escrow by the entity or
entities providing the support facility.

§49-9 Covenants in resolution authorizing issuance of revenue bonds.
Any resolution or resolutions authorizing the issuance of revenue bonds under this
chapter may contain covenants including but not limited to:

(1) The purpose or purposes to which the proceeds of sale of the revenue

bonds shall be applied and the use and disposition thereof;

(2) The use and disposition of the revenue of the undertaking or the loan
program for which the revenue bonds are to be issued, or the user
taxes derived therefrom, or both, to the extent pledged to the payment
of the revenue bonds, including the priority of payments from such
revenue and the creation and maintenance of reserves and the invest-
ment thereof;

(3) Transfer from the general fund of the county to the account or accounts
of the undertaking an amount equal to the cost of furnishing the county
or any of its departments, boards, or agencies, at their request, with
the services, facilities and commodities of the undertaking;

(4) The issuance of other or additional revenue bonds payable from the
revenue of the loan program or of the undertaking, or the user taxes
derived therefrom, or both revenue and user taxes, to the extent pledged
to the payment of the revenue bonds;

(5) The operation, maintenance, and repair of the undertaking or the
administration, operation, and maintenance of the loan program; or
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(6) Other appropriate suit, action, or proceeding in any court of competent
Jurisdiction.

§49-10 Rates, rentals, fees and charges; undertakings and loan pro-
grams to be self-sustaining. The governing body issuing revenue bonds pursuant
to this chapter shall impose, prescribe and collect, or authorize and require the
imposition, prescription and collection of, rates, rentals, fees or charges for the use
and services of, and the facilities and commodities furnished by, the undertaking
or for the use and services and benefits of the loan program for which the revenue
bonds are issued, and shall revise, or require revision of, the rates, rentals, fees or
charges from time to time whenever necessary, so that, together with the proceeds
of the user taxes derived with respect to the undertaking pledged to the payment
of the revenue bonds, the undertaking or loan program shall be and always remain
self-sustaining. The rates, rentals, fees or charges imposed and prescribed shall
produce revenue which, together with the proceeds of such user taxes, will be at
least sufficient:

(1) To make the required payments of the principal of and interest on all
revenue bonds issued for the undertaking or loan program, including
the payment of all revenue bonds and interest thereon for the payment
of which the revenue, or user taxes, or combination of both, are or
shall have been pledged, charged or otherwise encumbered, or which
are otherwise payable from the revenue, or user taxes, or combination
of both, or are payable from a special fund maintained, or to be
maintained, from the revenue, or user taxes, or combination of both,
including reserves therefor, and to maintain the special fund in an
amount at least sufficient to pay when due all revenue bonds and interest
thereon which are payable from the special fund, including reserves
therefor;

(2) To pay the cost of operation, maintenance, and repair of the under-
taking, or to pay the cost of the administration, operation, and main-
tenance of the loan program, including reserves therefor; and

(3) To carry out the covenants of the resolution or resolutions authorizing
the issuance of the revenue bonds, including any covenant as to the
minimum amounts of revenue to be produced by the undertaking or
loan program for which the revenue bonds are issued.

§49-11 Use of revenue and user taxes of undertaking or loan program,
Whenever any revenue bonds have been issued under this chapter for an undertaking
or a loan program, the revenue, or the user taxes, or combination of both, from
which the revenue bonds are payable and by which they are secured of the under-
taking or loan program shall be deposited in a special fund and shall be appropriated,
applied, or expended, and the county shall have the right to appropriate, apply, or
expend the same, in the amount necessary therefor for the following purposes and
in such order of priority as the county shall provide in the resolution or resolutions
authorizing the issuance of revenue bonds:

(1) To pay when due all revenue bonds and interest thereon issued for the
undertaking or loan program, for the payment of which the revenue,
or user taxes, or combination of both, is or shall have been pledged,
charged, or otherwise encumbered, including reserves therefor;

(2) To pay or provide for the payment of the cost of operation, mainte-
nance, and repair of the undertaking, or to pay or provide for the
payment of administering, operating, and maintaining the loan pro-
gram, including reserves therefor;
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(3) For such purposes, within the jurisdiction, powers, duties, and func-
tions of the county, including the creation and maintenance of reserves,
as shall have been covenanted in any resolution or resolutions of the
county providing for the issuance of revenue bonds;

(4) To reimburse the general fund of the county for all bond requirements
for general obligation bonds which are or shall have been issued for
the undertaking or loan program, or to refund any of the general
obligation bonds, except insofar as the obligation of reimbursement
has been or shall be canceled by the governing body, the bond re-
quirements being the interest on term and serial bonds, sinking fund
for term bonds, and principal of serial bonds maturing the following
year;

(5) To provide for betterments and improvements to the undertaking or
expansion of the loan program, including reserves therefor; or

(6) To provide such special reserve funds and other special funds as are
or may be created by the resolution or resolutions authorizing the
revenue bonds.

Unless and until adequate provision has been made for the foregoing purposes, the
county shall not have the right to transfer to its general fund or apply to any other
purposes any part of the revenue, or user taxes, pledged to the payment of the
revenue bonds, of the undertaking or loan program.

§49-12 Lien and charge of revenue bonds. Unless otherwise provided in
the resolution or resolutions, all revenue bonds of the same issue, subject to the
prior and superior rights of outstanding revenue bonds, claims, or obligations, shall
have a prior and paramount lien and charge on the revenue, or the user taxes, or
combination of both, pledged to the payment thereof, of the undertaking or loan
program for which the revenue bonds have been issued, over and ahead of all bonds
of any issue payable from the revenue, or user taxes, or combination of both, which
may be subsequently issued and over and ahead of any claims or obligations of any
nature against the revenue, or user taxes, or combination of both, subsequently
arising or subsequently incurred. All revenue bonds of the same issue shall be
equally and ratably secured without priority by reason of number, date of bonds,
of sale, of execution, or of delivery, by a lien and charge on the revenue or user
taxes, or combination of both, pledged to the payment thereof, in accordance with
this chapter and the resolution or resolutions authorizing the revenue bonds.

§49-13 Revenue bonds not a general or moral obligation of the county.
Unless otherwise provided in this section, revenue bonds issued under this chapter
shall be payable solely from and secured by the revenue, or the user taxes, or
combination of both, pledged to the payment thereof, of the undertaking or loan
program for which the revenue bonds have been issued, or secured solely by and
payable from a special fund to be maintained from the revenue, or user taxes, or
combination of both, pledged to the special fund, and shall not constitute a general
or moral obligation of the county or a charge upon the general fund of the county,
nor shall the full faith and credit of the county be pledged to the payment of the
principal and interest thereof. Revenue bonds issued for the purpose of establishing
and administering a loan program authorized by law may also be secured by a
pledge of all or a portion of undertakings, mortgages, and other obligations held
by the county as security for a loan made under the program. Each revenue bond
issued under this chapter shall recite in substance that the revenue bonds and the
interest thereon are payable from and secured by the revenue, or the user taxes, or
combination of both, pledged to the payment thereof, of the undertaking or loan
program for which the revenue bond is issued, or secured by and payable from a
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special fund to be maintained from the revenue, or user taxes, or combination of
both, pledged to the special fund, and that the revenue bond is not a general or
moral obligation of the county and the full faith and credit of the county are not
pledged to the payment of the principal and interest.

§49-14 Undertaking, loan program, and revenue bonds exempt from
taxation. So long as the county owns any undertaking or administers a loan program,
the property and revenue of the undertaking or loan program shall be exempt from
all state, county, and municipal taxation; provided that any interest in property
provided or given as security for a loan made under a loan program shall not be
or be deemed to be property of the county for purposes of this section. Revenue
bonds issued pursuant to this chapter and the income therefrom shall be exempt
from all taxation by the State or any county or other political subdivision thereof,
except inheritance, transfer, and estate taxes.

§49-15 Federal tax-exempt status; preference; protection. Revenue bonds
issued under this chapter, to the extent practicable, shall be issued so as to comply
with requirements imposed by valid federal law providing that the interest on the
bonds shall be excluded from gross income for federal income' purposes (except
as certain minimum taxes or environmental taxes may apply). The director of finance
is authorized to enter into such agreements, establish such funds or accounts and
take any action as required in order to comply with such valid federal law. Nothing
in this chapter shall be deemed to prohibit the issuance of revenue bonds, the interest
on which may be included in gross income for federal income tax purposes.

For the purpose of ensuring that interest on revenue bonds issued pursuant
to this chapter which is excluded from gross income for federal income tax purposes
(except as provided above) on the date of issuance shall continue to be so excluded!
no county officer or employee or user of an undertaking or loan program shall
authorize or allow any change, amendment, or modification to an undertaking or
loan program financed or refinanced with the proceeds of revenue bonds which
change, amendment or modification would affect the exclusion of interest on the
revenue bonds from gross income for federal income tax purposes unless the change,
amendment, or modification shall have received the prior approval of the director
of finance. Failure to receive the approval of the director of finance shall render
any change, amendment, or modification void.

§49-16 Revenue bonds legal investments. All public officers and bodies
of the State, all political subdivisions, all insurance companies and associations,
all banks, saving banks, and savings institutions, including building or savings and
loan associations, all trust companies, all personal representatives, guardians, trust-
ees, and all other persons and fiduciaries in the State who are regulated by law as
to the character of their investment, may legally invest funds within their control
and available for investment in revenue bonds of the county. The purpose of this
section is to authorize any persons, firms, corporations, associations, political sub-
divisions, bodies, and officers, public or private, to use any funds owned or con-
trolled by them, including (without prejudice to the generality of the foregoing),
sinking, insurance, investment, retirement, compensation, pension, and trust funds,
and funds held on deposit, for the purchase of any revenue bonds of the county.

§49-17 Duties of the director of finance. (2) The director of finance shall
be the fiscal agent for the payment of all principal and interest, and for the transfer
of revenue bonds. The director of finance may appoint other fiscal agents and
transfer agents.

The director of finance shall cause to be set up in the treasury of the county
suitable accounts for the deposit of all revenue of the undertaking or loan program,
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and for the payment of all revenue bonds and the interest thereon and for all other
payment provided or required by this chapter, and for the holding of all reserves
created under this chapter.

If deemed necessary or advisable by the director of finance, the director
may appoint a national or state bank or trust company within or without the State
to serve as trustee for the holders of the revenue bonds and the director of finance
may enter into a trust indenture or trust agreement or indenture of mortgage with
the trustee. The trustee may be authorized by the county to receive and receipt for,
hold and administer the proceeds of the revenue bonds and to apply the same to
the purposes for which the bonds are issued, or to receive and receipt for, hold and
administer all or part of the revenue derived by the county from the undertaking
and to apply the revenue to the payment of the principal of and interest on the
revenue bonds, or both. In the event that the trustee shall be appointed, any trust
indenture or trust agreement or indenture of mortgage entered into by the director
of finance with the trustee may contain whatever covenants and provisions as may
be authorized by this chapter as may be deemed necessary by the director, and any
covenants or provisions so contained need not be included in a resolution or res-
olutions adopted under this chapter, but may be incorporated by general reference
thereto in such resolution or resolutions. Any resolution or resolutions, trust in-
denture or trust agreement or indenture of mortgage adopted by the governing body
or entered into by the director of finance pursuant to this chapter may also contain
any provisions required for the qualification thereof under the United States Trust
Indenture Act of 1939 or deemed necessary or desirable by the director of finance
for the security and protection of the holders of the revenue bonds or to carry out
the purposes of this chapter. The county may pledge and assign to the trustee all
or part of the revenue of the undertaking or the loan program for the benefit of the
holders of the revenue bonds.

(b) If the director of finance appoints a trustee for the holders of the revenue
bonds, then notwithstanding the first sentence of subsection (a), the director of
finance may elect not to serve as fiscal agent for the payment of the principal and
interest, and for the purchase, registration, transfer, exchange and redemption, of
the revenue bonds, or may elect to limit the functions the director shall perform as
the fiscal agent. The director of finance may appoint the trustee to serve as the
fiscal agent, and may authorize and empower the trustee to perform the functions
with respect to the payment, purchase, registration, transfer, exchange and re-
demption, as the director of finance may deem necessary, advisable, or expedient,
including without limitation the holding of the revenue bonds and coupons which
have been paid and the supervision and conducting of the destruction thereof in
accordance with law, to appoint the trustee or others as fiscal agents, paying agents,
and registrars for the revenue bonds or to authorize and empower the fiscal agents,
paying agents, and registrars to perform the functions referred to in subsection (a),
it being the intent of this subsection to permit, the director of finance, at the director’s
election, not to serve as fiscal agent for the revenue bonds or to limit the functions
the director shall perform as such fiscal agent, as the director may deem necessary,
advisable, or expedient.

§49-18 Investment of reserves, etc. The director of finance may invest any
money held as reserves or in sinking funds or not required for immediate disburse-
ment, including proceeds of the revenue bonds, which in the director’s judgment
are in excess of the amounts necessary for the meeting of immediate requirements,
in securities permitted by the resolution or resolutions .and which constitute legal
investments for public funds. Income derived therefrom shall be treated as revenue
of the undertaking or loan program; expenses of purchase, safekeeping, sale, and
redemption, and all other expenses of the undertaking or loan program. Securities
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so purchased shall be considered as being deposited in the custody or control of
the director of finance and shall be legally secured as required by law.

§49-19 Bond anticipation notes. In anticipation of the issuance under this
chapter of revenue bonds theretofore authorized by the governing body for an
undertaking or a loan program and of the receipt of the proceeds of the bonds, the
county, with the approval of the governing body, may issue and sell revenue bond
anticipation notes for the purposes for which the revenue bonds have been author-
ized, the maximum principal amount of which notes shall not exceed the authorized
principal amount of the revenue bonds. The notes shall be payable solely from and
secured by the proceeds of the sale of the revenue bonds in anticipation of which
they were issued and the revenue, or the user taxes, or a combination of both, from
which would be payable and by which would be secured those revenue bonds;
provided that to the extent the principal of the notes is paid from moneys other
than the proceeds of sale of the revenue bonds, the maximum amount of revenue
bonds in anticipation of which the notes are issued that has been authorized shall
be reduced by the amount of the notes paid-in that manner. The issuance of the
notes and the details thereof shall be governed by this chapter with respect to
revenue bonds insofar as the same may apply, provided that each note; together
with all renewals and extensions thereof or refundings thereof by other notes issued
under this section, shall mature within five years from the date of the original note.

§49-20 Refunding revenue bonds. Whenever the county has any outstand-
ing revenue bonds or general obligation bonds issued for an undertaking. or loan
program pursuant to section 47-4, and the governing body determines that it will
be financially sound and advantageous to the county to refund the outstanding
revenue bonds or general obligation bonds, the governing body shall have the power
to provide for the issuance of refunding revenue bonds with which to provide for
the payment of the outstanding bonds or any part thereof at or before the maturity
or redemption date thereof, with the right to include various series and. issues’ of
the outstanding bonds in a single issue of refunding revenue bonds and to pay any
redemption premium and interest to accrue and become payable on the outstanding
bonds being refunded and to establish reserves for the refunding revenue bonds and
partly for the construction or acquisition of improvements and additions to and
extensions of the undertaking for the construction or acquisition of which the
outstanding bonds were issued or in the case of a loan program partly to extend
the loan program. .

The refunding revenue bonds shall be payable solely from and secured by
the revenue of the loan program or undertaking financed from the proceeds of the
bonds being refunded, or the user taxes derived with respect to such undertaking,
or a combination of both, and shall be a valid claim only as against that revenue,
or user taxes, or combination of both. Refunding revenue bonds issued for the
purpose of establishing and administering a loan program may also be secured by
a pledge of all or a portion of undertakings, mortgages, and other obligations held
by the department as security for a loan made under the program. The interest rate
or rates of the refunding revenue bonds shall not be limited by the interest rate or
rates borne by any of the revenue bonds to be refunded thereby. The refunding
revenue bonds, in the discretion of the governing body, may be exchanged at par
for the bonds which are being refunded or may be sold in the manner provided in
this chapter for revenue bonds, as the governing body shall deem for the best
interests of the county. The refunding revenue bonds may be issued and delivered
at any time prior to the date of maturity or redemption date of the bonds to be
refunded that the governing body determines to be in the best interest of the county.
The refunding revenue bonds, except as specifically provided in this section, shall
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be issued in accordance with this chapter. Pending the time the proceeds derived
from the sale of refunding revenue bonds issued hereunder are required for the
purposes for which they were issued, the proceeds, upon authorization or approval
of the governing body, may be invested in obligations of, or obligations uncon-
ditionally guaranteed by, the United States of America or in savings accounts, time
deposits or certificates of deposit of any bank or trust company within or without
the State, to the extent that the savings accounts, time deposits; or certificates of
deposit are collaterally secured by a pledge of obligations of, or obligations un-
conditionally guaranteed by, the United States of America; or in obligations of any
state of the United States of America or any agency; instrumentality or local gov-
ernment of any state, the provision for payment of the principal of and interest on
which shall have irrevocably been made by deposit of obligations of, or obligations
unconditionally guaranteed by, the United States of America, and to further secure
the refunding revenue bonds, or the revenue bonds being refunded, or both, the
county may enter into a contract with any bank or trust company, within or without
the State, with respect to the safekeeping and application of the proceeds of the
refunding revenue bonds, and the safekeeping and application of the earnings of
the investment. All bonds so refunded and redeemed by the issue and sale or issue
and exchange of refunding revenue bonds shall be canceled.

Nothing in this section shall require or be deemed to require the county to
elect to redeem or prepay bonds being refunded, or to redeem or prepay revenue
bonds being refunded which were issued in the form customarily known as term
bonds in accordance with any sinking fund installment schedule specified.in any
proceedings authorizing the issuance thereof, or, in the event the county elects to
redeem or prepay any such bonds, to redeem or prepay as of ‘any particular date
or dates. The determination of the county with respect to the financial soundness
and advantage of the issuance and delivery of refunding revenue bonds authorized
hereby when approved by the governing body shall be conclusive, but nothing in
this section shall require the holders of any outstanding revenue bonds being re-
funded to accept payment thereof otherwise than as provided in the revenue bonds
to be refunded.

§49-21 General laws applicable. The provisions of part III of chapter 47,
relating to lost, stolen, destroyed, or defaced bonds, and to lost, stolen, destroyed,
or defaced coupons, to the extent that they are applicable, shall apply to revenue
bonds issued pursuant to this chapter.

§49-22 Consent of another county. No county shall construct an under-
taking or administer a loan program wholly or partly within the corporate limits of
another county except with the consent of the governing body of the other county.

§49-23 Consent of state agencies. It shall not be necessary for any county
proceeding under this chapter to obtain any certificate of convenience or necessity,
franchise, license, permit, or other authorization from any bureau, board, com-
mission, or other like instrumentality of the State in order to acquire, construct,
purchase, reconstruct, improve, better, extend, maintain, and operate an undertaking
or undertake the establishment of loan programs, but the powers and duties of the
bureau, board, commission, or instrumentality shall continue as heretofore.

§49-24 Validation of proceedings. All proceedings heretofore taken with
respect to the contracting of revenue bonded indebtedness and the issuance, sale,
execution, and delivery of revenue bonds by or on behalf of the county, are hereby
validated, ratified, approved and confirmed, notwithstanding any defects or irreg-
ularities in any of those proceedings or in the issuance, execution, sale, or delivery,
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and the bonds so issued or to be issued are and shall be binding, legal, valid, and
enforceable obligations of the county.

§49-25 Construction of chapter. The powers conferred by this chapter shall
be in addition and supplemental to the powers conferred by any other law or charter.
The undertaking may be acquired, purchased, constructed, reconstructed, improved,
bettered, and extended, and the loan program may be established, and revenue
bonds may be issued under this chapter for those purposes, notwithstanding that
any other law may provide for the acquisition, purchase, construction, reconstruc-
tion, improvement, betterment, and extension of a like undertaking, or the estab-
lishment of a like loan program, or the issuance of revenue bonds for like purposes,
and without regard to the requirements, restrictions, limitations, or other provisions
contained in any other law or charter, including, but not limited to, any requirement
for the approval by the voters of any county. Revenue bonds may be issued under
this chapter notwithstanding any debt or other limitation prescribed by any law or
charter and without obtaining the consent of any commission, board, bureau, agency,
or department of the State, and without any other proceeding or happening of any
other condition or thing than those proceedings, conditions, or things which are
specifically required by this chapter, and the mode and method of procedure for
the issuance of revenue bonds under this chapter need not conform to the provisions
of any other law or charter. The authorization, issuance and validity of revenue
bonds under this chapter shall not be dependent on or affected in any way by
proceedings taken, contracts made, acts performed or done in connection with, or
in furtherance of any undertaking or loan program by the county authorizing and
issuing the revenue bonds, or by the validity of any such proceedings, contracts or
acts, nor shall the authorization, issuance and validity of bonds issued under this
chapter be dependent in any way upon the due adoption or enactment of any capital
program or capital budget ordinance or resolution or upon the continued effective-
ness of any appropriation made in any capital budget ordinance or resolution;
provided that nothing in this section shall be deemed to permit the application of
the proceeds of such bonds to appropriations which have lapsed pursuant to the
provisions of law or of a charter. Insofar as the provisions of any other law or
charter conflicts with this chapter, this chapter shall be controlling.”

SECTION 4. Chapter 47, Hawaii Revised Statutes, is repealed.
SECTION 5. Chapter 49, Hawaii Revised Statutes, is repealed.

SECTION 6. The provisions of this Act shall control over any and all acts
passed by the legislature during this Regular Session of 1989, whether enacted
before or after the effective date of this Act, unless such acts shall specifically
provide that this Act is being amended.

SECTION 7. This Act shall take effect upon its approval.

(Approved May 12, 1989.)

Note

1. So in original.

176



ACT 82

ACT 81 H.B. NO. 161

A Bill for an Act Relating to Professional Corporations.

Be It Enacted by the Legislature of the State of Hawali;

SECTION 1. Section 415A-2, Hawaii Revised Statutes, is amended by
amending the definition of “professional service” to read as follows:

“ “Professional service” means any service which lawfully may be rendered
only by persons licensed under chapters 442, 448, 453, 455, 459, 460, 461, 465.
466, 471, 554-2, and 605 and may not lawfully be rendered by a corporation
organized under the Hawaii Business Corporation Act, chapter 415.”

SECTION 2. New statutory material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved May 12, 1989.)

ACT 82 H.B. NO. 401

A Bill for an Act Relating to the Department of the Attorney General.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Chapter 28, Hawaii Revised Statutes, is amended by adding
a new section to be appropriately designated and to read as follows:

“§28- Special assistant to the attorney general; appointment and du-
ties; secretary. The attorney general may appoint, and at the attorney general’s
pleasure dismiss, a special assistant to the attorney general who shall generally
assist the attorney general, as the attorney general may require, in the initiation,
direction, or monitoring of administrative or managerial special projects that the
attorney general has determined to be necessary. In addition, the special assistant
shall, as the attorney general may direct, serve as the attorney general’s represen-
tative to, and monitor and apprise the attorney general of the activities of, the
various national, regional, state, and local organizations and committees in which
the attorney general has membership, participation, or interest. The special assistant
to the attorney general shall be appointed without regard to chapters 76 and 77,
need not be an attorney, and shall hold no other public or private office or em-
ployment. Section 26-53 shall not be applicable to the special assistant to the attorney
general. The attorney general may also appoint, without regard to chapters 76 and
77, one secretary for the special assistant to the attorney general.”

SECTION 2. New statutory material is underscored.’

SECTION 3. This Act shall take effect on July 1, 1989.
(Approved May 15, 1989.)

Note
1. Edited pursuant to HRS §23G-16.5.
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ACT 83 S.B. NO. 905

A Bill for an Act Relating to Motor Vehicle Insurance.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 431:10C-307, Hawaii Revised Statutes, is amended
to read as follows:

“§431:10C-307 [Rights of subrogation.] Reimbursement of duplicate
benefits. Whenever any person effects a tort liability recovery for accidental harm,
whether by suit or settlement, which duplicates no-fault benefits already paid under
the provisions of this article, the no-fault insurer shall be [subrogated to] reimbursed
fifty per cent of the no-fault benefits[,] by such person receiving the duplicate
benefits, up to the maximum limit specified by section 431:10C-103(6)[, paid to
such person].”

SECTION 2. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved May 17, 1989.)

ACT 84 H.B. NO. 942

A Bill for an Act Relating to Examinations.

Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 455-7, Hawaii Revised Statutes, is amended to read
as follows:

“§455-7 Examinations. The board shall conduct examinations not less than
twice in each year on subjects as the board may require. If the applicant receives
a converted score of seventy-five on each part of the [entire] examination, the
applicant shall be considered as having passed the examination. The board shall
contract with a professional testing agency to prepare, administer, and grade ex-
aminations for licensure. Each applicant shall pass a written examination that has
been developed, validated, and tested for reliability by a professional testing agency
selected by the board that is able to demonstrate the validity and reliability of the
examination. The board shall provide in its rules the passing scores for any ex-
amination given or approved by the board.”

SECTION 2. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved May 17, 1989.)
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ACT 85 H.B. NO. 943

A Bill for an Act Relating to Naturopath.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 455-9, Hawaii Revised Statutes, is amended to read
as follows:

““8§455-9 Penalty. Any person except a licensed naturopathic physician who
practices, [or] attempts to practice, or advertises the practice of naturopathy, or
any person who buys, sells, or fraudulently obtains any diploma or license to practice
naturopathy whether recorded or not, or any person who uses the title “natureopath”,
“naturopath”, or “N.D.”, or any word or title to induce the belief that the person
is engaged in the practice of naturopathy without complying with this chapter, or
any person who violates this chapter, shall be fined a sum of not less than $500
nor more than $10,000 for each violation, which sum shall be collected in a civil
action brought by the attorney general or the department on behalf of the State.”

SECTION 2. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved May 17, 1989.)

ACT 86 H.B. NO. 1015

A Bill for an Act Relating to State Bonds.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 39-33, Hawaii Revised Statutes, is amended to read
as follows:

“§39-33 Method of issuance and payment. A claimant for issuance of a
new bond or for payment shall make written application, under oath, in such form
as the director of finance shall prescribe, stating facts definitively identifying the
bonds or coupons and showing the loss, whole or partial destruction, defacement,
or theft of the same, and the ownership of the same by the person applying, and
shall present further evidence as the director of finance may reasonably require to
establish the identity of the bonds or coupons, their loss, whole or partial destruction,
defacement, or theft, and the ownership of the same by the claimant.

The director of finance shall not provide for the issuance of a replacement
for or the payment of the lost, stolen, wholly or partially destroyed, or defaced
bond, coupon, or both, as the case may be, unless the claimant shall have executed
and delivered to the director of finance a legal and sufficient surety bond or other
form of surety acceptable to the director of finance in an amount equal to the loss
which may be suffered by the State, any transfer agent, paying agent, or registrar
by reason of issuing replacements or making payments mentioned in this section.
Any surety bond or other form of surety acceptable to the director of finance shall
be in the form and with sufficient surety or sureties as shall be satisfactory to the
director of finance, and shall be conditioned to indemnify and save harmless the
State, any transfer agent, paying agent, or registrar from any and all loss on account
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of the bond, coupon, or both, as the case may be, so claimed to have been lost,
stolen, wholly or partially destroyed, or defaced. The duration of the surety bond
or other form of surety acceptable to the director of finance shall be not less than
the date upon which the bond, coupon, or both, as the case may be, being replaced
or paid, become due and payable, plus the period of the statute of limitations
applicable to bonds and coupons. In the case of a partially destroyed or defaced
bond, coupon, or both, as the case may be, the claimant shall surrender the partially
destroyed or defaced bond, coupon, or both, as the case may be, at the time of
delivery of the replacement.”

SECTION 2. New statutory material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved May 17, 1989.)

ACT 87 H.B. NO. 1205

A Bill for an Act Relating to Chicken Eggs.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 147-76, Hawaii Revised Statutes, is amended to read
as follows:

“§147-76 Advertisement of eggs and price. It shall be unlawful to advertise
in newspaper or by sign, handbill, placard, or otherwise, the price at which eggs
are offered for sale without plainly indicating in conjunction with price, the full
and correct designation of grade, size of the eggs according to the standards in this
chapter, of geographic origin of eggs, and of shell treatment if applicable. The
designations shall be in [bold face type] a typeface or other conspicuous letters
[which shall be at least one-half the size of the letters or figures used to designate
the price of eggs.] as provided in the rules of the department of agriculture.”

SECTION 2. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 3. This Act shall take effect on April 1, 1990 or when appropriate
rules have been adopted by the department of agriculture, whichever comes sooner.

(Approved May 17, 1989.)

ACT 88 S.B. NO. 38

A Bill for an Act Relating to Elections.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The purpose of this Act is to delete from the law on election
frauds a phrase that has been held unconstitutionally vague by the Hawaii supreme
court in State of Hawaii v. Albano, 67 Haw. 398, 688 P.2d 1152 (1984).

SECTION 2. Section 19-3, Hawaii Revised Statutes, is amended to read as
follows:
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“§19-3 Election frauds. The following persons shall be deemed guilty of
an election fraud:

0y

@)

©)

“

®)

O
M

®)

Every person who, directly or indirectly, personally or through another,
gives, procures, or lends, or agrees or offers to give, procure, or lend,
or who endeavors to procure, any money or office or place of em-
ployment or valuable consideration to or for any elector, or to or for
any person for an elector, or to or for any person in order to induce
any elector to vote or refrain from voting, or to vote or refrain from
voting for any particular person or party, or who does any such act on
account of any person having voted or refrained from voting for any
particular person at any election][.];

Every person who advances or pays, or causes to be paid, any money
to, or to the use of, any other person, with the intent that the money,
or any part thereof, shall be expended in bribery at any election, or
for any purpose connected with or incidental to any election; or who
knowingly pays or causes to be paid any money to any person in the
discharge or repayment of any money wholly or partly expended it
bribery at any election, or for any purpose connected with or incidental
to any election[.]; _

Every elector who, before, during or after any election, directly or
indirectly, personally or through another, receives, agrees, or contracts
for any money, gift, loan, or valuable consideration, office, place, or
employment for oneself or any other petson for voting or agreeing to
vote, or for refraining to vote or agreeing to refrain from voting, or
for voting or refraining to vote for any particular person or party{.];
Every person who, directly or indirectly, personally or through another,
makes use of, or threatens to make use of, any force, violence, or
restraint; or inflicts or threatens to inflict any injury, damage, or loss
in any manner, or in any way practices intimidation upon or against
any person in order to induce or compel the person to vote or refrain
from voting, or to vote or refrain from voting for any particular person
or party, at any election, or on account of the petson having voted or
refrained from voting, or voted or refrained from voting for any par-
ticular person or party; or who by abduction; distress, or any device
or contrivance impedes, prevents, or otherwise interferes with the free
exercise of the elective franchisel.];

Every person who, at any election, votes or attempts to vote in the
name of any other person, living or dead, or in some fictitious name,
or who, having once voted, votes or attempts to vote again, or know-
ingly gives or attempts to give more than one ballot for the same office
at one time of voting[.]; ,
Every person who, before or during an election, knowingly publishes
a false statement of the withdrawal of any candidate at the ¢lection[.];
Every person who induces or procures any person to withdraw from
being a candidate at an election in consideration of any payment or
gift or valuable consideration; or of any threat; and every candidate
who withdraws from being a candidate in pursuance of such inducement
or procurement][.];

Every public officer by law required to do or perform any act or thing
with reference to any of the provisions in any law concerning elections
[contained,] who wilfully fails, neglects, or refuses to do or perform
the same, [or who wilfully performs it in such a way as to hinder the
objects thereof,] or who is guilty of any wilful violation of any of the
provisions thereof].]; and
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(9) Any person wilfully tampering or attempting to tamper with, disar-
range, deface, or impair in any manner whatsoever, or destroy any
voting machine while the same is in use at any election, or who, after
the machine is locked in order to preserve the registration or record
of any election made by the same, tampers or attempts to tamper with
any voting machine.”

SECTION 3. This Act does not affect rights and duties that matured, pen-
alties that were incurred, and proceedings that were begun, before its effective date.

SECTION 4. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 5. This Act shall take effect upon its approval.
(Approved May 19, 1989.)

ACT 89 S.B. NO. 101

A Bill for an Act Relating to Fumigation.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Chapter 450, Hawaii Revised Statutes, is repealed.

" SECTION 2. Section 92-28, Hawaii Revised Statutes, is amended to read
as follows:

“§92-28 State service fees, increase or decrease of. Any law to the contrary
notw1thstand1ng, the fees or other nontax revenues assessed or charged by any
board;, commission, or other governmental agency, [may,] with the approval of the
governor, may be increased or decreased by the body in an amount not to exceed
fifty per cent of the statutorily assessed fee or nontax revenue, in order to maintain
a reasonable relation between the revenues derived from such fee or nontax revenue
and the cost or value of services rendered, comparability among fees imposed by
the State, or any other purpose which it may deem necessary and reasonable;
provided that the authority to increase or decrease fees or nontax revenues shall
extend only to the following: chapters 36, 92, 94, 142, 144, 145, 147, 150, 171,
188, 189, 231, 269, 271, 321, 338, 373, 403, 407, 408, 409, 415, 421, 422, 425,
431, 438, 439, 440, 442, 447, 448, [450,] 452, 453, 455, 456, 457, 458, 459,
460, 461, 463, 464, 466, 467, 469, 471, 482, 485, 501, 502, 505, 514A, 572,
574, and 846 (pt II); and provided further that this section shall not apply to fees
charged by the University of Hawaii or to judicial fees as may be set by any chapter
mentioned above.”

SECTION 3. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 4. This Act shall take effect upon its approval.
(Approved May 19, 1989.)
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ACT 90 S.B. NO. 255

A Bill for an Act Relating to Real Estate Collection Servicing Agents.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 26H-4, Hawaii Revised Statutes, is amended to read
as follows:

“§26H-4 Repeal dates. (a) The following chapters are hereby repealed
effective December 31, 1989:

(1) Chapter 444 (Contractors License Board)

(2) Chapter 448E (Board of Electricians and Plumbers)

(3) Chapter 464 (Board of Registration of Professional Engineers, Archi-
tects, Surveyors and Landscape Architects)

(4) Chapter 466 (Board of Public Accountancy)

(5) Chapter 467 (Real Estate Commission)

(6) Chapter 439 (Board of Cosmetology)

(7) Chapter 454 (Mortgage Brokers and Solicitors)

[(8) Chapter 454D (Mortgage and Collection Servicing Agents)]

(b) The following chapter and sections are hereby repealed effective De-

cember 31, 1990:

(1) Chapter 466] (Board of Radiologic Technology)

(2) Sections 321-13 to 321-15 (midwives, laboratory directors, laboratory
technologists, laboratory supervisors, laboratory technicians, tattoo art-
ists, electrologists, and sanitarians)

(¢) The following chapters are hereby repealed effective December 31, 1991:

(1) Chapter 447 (Dental Hygienists)

(2) Chapter 453 (Board of Medical Examiners)

(3) Chapter 457 (Board of Nursing)

(4) Chapter 458 (Board of Dispensing Opticians)

(5) Chapter 460J (Pest Control Board)

(6) Chapter 462A (Pilotage)

(7) Chapter 438 (Board of Barbers)

(8) Chapter 468K (Travel Agencies)

(d) The following chapters are hereby repealed effective December 31, 1992:

(1) Chapter 448H (Elevator Mechanics Licensing Board)

(2) Chapter 451A (Board of Hearing Aid Dealers and Fitters)

(3) Chapter 457B (Board of Examiners of Nursing Home Administrators)

(4) Chapter 460 (Board of Osteopathic Examiners)

(5) Chapter 461 (Board of Pharmacy)

(6) Chapter 461J (Board of Physical Therapy)

(7) Chapter 463E (Podiatry)

(e) The following chapters are hereby repealed effective December 31, 1993:

(1) Chapter 437 (Motor Vehicle Industry Licensing Board)

(2) Chapter 437B (Motor Vehicle Repair Industry Board)

(3) Chapter 440 (Boxing Commission)

(4) Chapter 446 (Debt Adjusters)

(5) Chapter 436E (Board of Acupuncture)

(f) The following sections are hereby repealed effective December 31, 1993:

(1). Sections 445-21 to 38 (Auctions)

(2) Sections 445-131 to 136 (Pawnbrokers)

(3) Sections 445-171 to 172 (Secondhand Dealers)
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(4) Sections 445-231 to 235 (Scrap Dealers)
(g) The following chapters are hereby repealed effective December 31, 1994:
(1) Chapter 441 (Cemetery and Funeral Trusts)
(2) Chapter 443B (Collection Agencies)
(3) Chapter 452 (Board of Massage)
(4) Chapter 455 (Board of Examiners in Naturopathy)
(5) Chapter 459 (Board of Examiners in Optometry)
(6) Chapter 442 (Board of Chiropractic Examiners)
(7) Chapter 373 (Commercial Employment Agencies)
(8) Chapter 448 (Board of Dental Examiners)
(9) Chapter 465 (Board of Psychology)
(10) Chapter 468E (Speech Pathology and Audiology)
(h) The following chapter is hereby repealed effective December 31, 1995:

(1) Chapter 454D (Real Estate Collection Servicing Agents)
[(h)] (i) The following chapters are hereby repealed effective December 31,
1997:

(1) Chapter 463 (Board of Private Detectives and Guards)
(2) Chapter 471 (Board of Veterinary Examiners).”

SECTION 2. Chapter 454D, Hawaii Revised Statutes, is amended as fol-
lows: '

1. By amending the title to read:

“[MORTGAGE AND] REAL ESTATE
COLLECTION SERVICING AGENTS”

2. By amending section 454D-1 to read:

“[[1§454D-1[]] Definitions. As used in this chapter:

[(1)] “Person” includes an individual, partnership, joint venture, corporation,
association, business, trust, or any orgamzed group of persons, or any combination
thereof.

[(2) A person shall be deemed to engage in the business of a “mortgage
servicing agent or “collection servicing agent” if the person] “‘Real estate collection
servicing agent” means a person who by oneself or through others offers to undertake
or holds oneself out as being able to undertake or does undertake to collect for
another person the amounts due under any agreement which provides for installment
payments and which is secured by an interest in real property, including without
limitation mortgage loans and agreements of sale, whether or not such real estate
collection servicing agent receives any compensation or other consideration for the
agent’s services. When referred to collectively in this chapter, such persons shall
be called “servicing agents”.

[(3)] “Installment payments” shall be deemed to include principal and interest
and any expenses due in connection with the real property securing such agreement,
including without limitation real property taxes, lease rent, insurance premiums,
maintenance fees, and similar expenses.

3. By amending section 454D-2 to read:

“§454D-2 Exemptions. This chapter shall not apply to the following per-
sons:
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Real estate brokers and salesmen licensed under chapter 467 and re-
siding in the State who provide collection and mortgage services where
the services are limited to those incident to a particular real estate
transaction, or where the broker, or the salesman’s broker, has an
errors and commissions insurance policy in effect which has, as part
of the insurance policy, coverage for activities relating to collection
and mortgage services and where a copy of the insurance policy is
filed annually with the department of commerce and consumer affairs;
Banks, collection agencies, credit unions, escrow depositories, indus-
trial loan companies, savings and loan associations, and trust com-
panies authorized to do business in the State;

[A financial institution which services only Federal Housing Admin-
istration and Veterans Administration loans and has been approved as
a lender by the United States Department of Housing and Urban De-
velopment; provided that the financial institution files annually with
the department of commerce and consumer affairs certification that it
is still an approved lender by the United States Department of Housing
and Urban Development and continues to service only Federal Housing
Administration and Veterans Administration loans;] Any financial in-

stitution which is an approved lender for programs administered by
the United States Department of Housing and Urban Development:

provided that the financial institution files annually with the department
of commerce and consumer affairs satisfactory proof of that status;
Persons performing the services normally rendered by servicing agents
under order of any court; and

Persons performing the services normally rendered by servicing agents,
but with respect to fewer than five agreements at any one time that
would otherwise come within the purview of this chapter.”

4. By amending section 454D-2.5 to read:

“[[18454D-2.5[1] Powers and duties of the director of commerce and
consumer affairs. In addition to any other powers and duties granted by this chapter,
the director of commerce and consumer affairs shall:

D

(2)
3

)

&)
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Register [mortgage and] real estate collection servicing agents pursuant
to this chapter;

Enforce this chapter and rules adopted pursuant thereto;

Investigate the actions of any person acting in the capacity of a [mort-
gage and] real estate collection servicing agent if there is reason to
believe that there may be a violation of this chapter or the rules adopted
pursuant thereto;

Fine, suspend, or revoke a registration for any cause prescribed by
this chapter, or for any violation of the rules, and refuse to grant
registration for any cause which would be grounds for suspension or
revocation of the registration;

Apply to a court having competent jurisdiction for an injunction to
restrain any violation of this chapter; and

Establish registration and biennial renewal fees for [mortgage and] real
estate collection servicing agents.”

5. By amending section 454D-5 to read:

“[{1§454D-5[]] Trust accounts, records. (a) Every servicing agent shall
maintain a separate trust account in a federally insured depository institution for
funds collected in behalf of its customers, and shall keep at its principal office in
this State or office of its agent located in this State permanent records of all of its
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receipts and disbursements for each customer. Such records shall be kept, as to
each installment payment agreement, for a period of at least six years following
the last installment payment collected pursuant to such agreement.

(b) Every servicing agent shall provide to each buyer and seller a written
statement of all the amounts received and disbursed, together with any remaining
balances annually and upon satisfaction of the agreement of sale.”

SECTION 3. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 4. This Act shall take effect upon its approval.
(Approved May 19, 1989.)

ACT 91 S.B. NO. 567

A Bill for an Act Relating to Insurance.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 431:1-204, Hawaii Revised Statutes, is amended to
read as follows:

“§431:1-204 Life insurance defined. Life insurance is insurance on human
lives and insurance appertaining thereto or connected therewith. For the purposes
of this code the transacting of life insurance includes the granting of annuities and
endowment benefits[;], except for annuities which are provided by a nonprofit
educational foundation for a public educational institution under a charitable gift

annuity agreement with a donor, provided that the charitable gift annuity is pur-
chased by the nonprofit educational foundation from an insurer authorized by the

State to offer life insurance; additional benefits in event of death or dismemberment
by accident or accidental means; additional benefits in event of total and permanent
disability of the insured; and optional modes of settlement of proceeds.

For purposes of this section, ‘“‘charitable gift annuity agreement” means a
contract under which an individual transfers property to a charity, conditioned upon
the right to receive a specific sum of money for life.”

SECTION 2. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved May 19, 1989.)

ACT 92 S.B. NO. 627
A Bill for an Act Relating to Meat Inspection.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 159-15, Hawaii Revised Statutes, is amended to read
as follows:

§159-15 Bonding. Upon a person being granted a license to slaughter
animals for the purpose of using the meat or meat products thereof in intrastate
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commerce, the board shall exact from the licensee a bond, or other form of surety
acceptable to the board or an appropriate agent, officer, or employee designated
by the board, in the penal sum of $5,000, the bond or other form of surety to be
obtained from a surety company or financial institution authorized to do business
in the State and to be so conditioned that the licensee shall be required to keep a
full and accurate record concerning every animal which the licensee may purchase,
kill, or sell; and that the licensee will at all times during regular business hours
keep the record open for the inspection by representatives of the board who may
desire to examine the same. The record shall contain:
(1) The sex of the animal.
(2) A full description of each and every brand on the animal, stating the
position of each brand on the animal. If any of the described brands
on the animal appear to be obliterated, as described in section 142-
47, or to be felonious, as described in section 142-48, the person shall
make a report of the obliterated or felonious brand to the appropriate
law enforcement agency pursuant to rules adopted by the department
of agriculture.
(3) Ear tag number or other mark of identification.
(4) The principal color of the animal.
(5) The name of the person who sold the animal to the licensee.
(6) The date when the animal was sold to the licensee.
(7) The date when the animal was delivered to the licensee.
(8) The date when the animal was killed.”

SECTION 2. New statutory material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved May 19, 1989.)

ACT 93 S.B. NO. 418

A Bill for an Act Relating to Financial Planners.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 485-14, Hawaii Revised Statutes, is amended by
amending subsection (g) to read as follows:

“(g) Investment adviser’s approval; bond, insurance required. If the com-
missioner finds that the applicant for registration as an investment adviser is eligible
for such registration, the commissioner shall register the investment adviser upon
a payment of a fee hereinafter provided and upon [such] the investment adviser
filing a bond in the sum of $50,000 with the State as the obligee. The bond
requirement shall be $5,000 if the adviser does not have custody of or discretionary
authority over client money, securities, or other assets. The bond shall be condi-
tioned upon the faithful compliance with this chapter by the investment adviser.
The bond shall be executed as a surety by a surety company authorized to do
business in the State[,]; provided that in lieu of the above bond any investment
adviser may deposit and keep deposited with the commissioner cash in the applicable
amount of $50,000 or $5,000 or securities to be approved by the commissioner
having a market value at all times of not less than $50,000 or $5,000 which cash
or securities shall be held in trust for the fulfilling of the same terms and conditions
as in the case of a bond required by this section, which cash or securities may be

187



ACT 94

withdrawn at any time subject to the deposit in lieu thereof of cash or other securities
of equal value, or upon the filing of a bond as provided in this section, and which
cash or securities will be so held in trust for a period of two years beyond the
revocation or termination of the registration of the investment adviser depositing
the same. In addition, the investment adviser shall file with the commissioner a
certificate of insurance which indicates that such investment adviser’s business is
insured for errors and omissions for at least $100,000 per occurrence with a $200,000
aggregate for those with less than two years experience and a $500,000 aggregate
for those with two or more years of experience for the protection of the investment
adviser’s client[.], or shall meet an alternative requirement which also provides for
the protection of the client of the investment advisor, as determined by rules adopted

by the commissioner.”

SECTION 2. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 3. This Act shall take effect on July 1, 1989.
(Approved May 19, 1989.)

ACT 94 S.B. NO. 646

A Bill for an Act Relating to the Public Employees Health Fund.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 87-22, Hawaii Revised Statutes, is amended to read
as follows:

“§87-22 Determine health benefits plan; contract with carriers. The
board of trustees shall determine the health benefits plan, which shall be excepted
from the minimum group requirements of chapter 431. The health benefits plan
shall provide, pay for, arrange for, or reimburse the cost of hospitalization, surgery,
medical, dental treatment, and care, and may include prescribed drugs, medicines,
prosthetic appliances, hospital in-patient and out-patient service benefits, vision
treatment and care, medical, and dental indemnity benefits.

The board may contract for the following health benefits plans; provided
that benefits provided under any respective plan shall be equally available to all
employee-beneficiaries and dependent-beneficiaries selecting the plan regardless of
age, as provided for below:

(1) A statewide indemnity benefit plan under which a carrier agrees to pay
certain sums of money not in excess of the actual expenses incurred
for health services.

(2) A statewide service benefit plan under which payment is made by a
carrier under contracts with physicians, hospitals, or other providers
of health services, or, under certain conditions, payment is made by
a carrier to an employee-beneficiary.

(3) Health maintenance organization plans which provide or arrange health
services for members on a prepaid basis, with professional services
provided by physicians practicing individually or as a group in a com-
mon center or centers.

(4) [A plan] Plans to offer dental benefits through {either] a statewide
indemnity plan, a statewide service benefit plan, [or health] dental
maintenance organization plans[.], or combinations thereof.
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(5) [A plan] Plans to offer prescription drug benefits through [either] a
statewide indemnity plan, a statewide service benefit plan, health main-
tenance organization plans, or [a combination] combinations thereof.

(6) [A plan] Plans to offer vision care benefits through [either] a statewide
indemnity plan, a statewide service benefit plan, health maintenance
organization plans, or [a combination] combinations thereof.

(7) A noninsured schedule of benefits similar to any of the schedule of
benefits set forth in the health [benefit] benefits plans authorized in
paragraphs (1) to (6).”

SECTION 2. Stamtbry material to be repealed is bracketed. New statutory
material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved May 19, 1989.)

ACT 95 S.B. NO. 662

A Bill for an Act Relating to Tuberculosis.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 325-71, Hawaii Revised Statutes, is amended to read
as follows:

“§325-71 Reports by physicians and others. (a) Every physician, and
every individual in charge of an inpatient or outpatient health care facility, shall
report in writing to _the department of health [the name, age, sex, nationality,
occupation, place where last employed, if known, and address of] the identity of
and epidemiologic information concerning every person known or suspected [by
the physician] to have tuberculosis[, to the department of health or its nearest agent,
within twenty-four hours after the fact comes to the knowledge of the physician,]
and shall, upon request, provide to the department x-ray films and medical infor-
mation from the record of any person known or suspected by the department to
have tuberculosis. [The superintendent in charge of any hospital, dispensary, asy-
lum, or other similar private or public institution shall report in like manner the
name, age, sex, nationality, occupation, place where last employed, if known, and
previous address of every patient having tuberculosis who comes into the super-
intendent’s care or under the superintendent’s observation, within twenty-four hours
thereafter, and shall, upon request provide to the department x-ray films and medical
information from the record of any person suspected by the department to have
tuberculosis. ] ' '

(b) Every director of a laboratory identifying mycobacterium tuberculosis
[from] or organisms which may be mycobacterium tuberculosis in the sputum, body
fluids, or tissues of any person, living or dead, shall submit a report of such
examination in writing to the department of health. o

(c) Release of information to the department of health pursuant to this section
may be made without the prior informed consent of the individual to whom the

information pertains.

(d) A report made by one of the above charged individuals does not absolve
the others from their individual reporting responsibilities.

(e) The director of health may adopt rules pursuant to chapter 91 necessary
for the purposes of this part.” '
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SECTION 2. Statutory material to be repealed is bracketed. New statutory
materral is underscored.

SECTION 3. This Act shall take effect January 1, 1990.
(Approved May 19, 1989.)

ACT 96 S.B. NO. 672

A Bill for an Act Relating to Hunting.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 183D-22, Hawaii Revised Statutes, is amended to
read as follows:

“§183D-22 Appllcatlon and issuance of licenses; fees. (a) {Hunting licen-
ses] A hunting license shall be issued to a person by [agents] an agent of the
department upon [written];

(1) Written application in the form prescribed by the department [and the

payment];

(2) Payment of a hunting license fee or any other hunting related fee the

" board may require as provided in this chapter[.]; and

(3) Showing of a valid hunter education certificate or written exemption
issued under section 183D-28.

The application shall require a statement under oath of the apphcant s name, address,
domicile or residence, length of residence in the State, age, race, height, weight,
and color of hair and eyes. ’

(b) The hunting license fee shall be:

(1)  $10 for any person who has resided in the State for one year or longer,
or who is a member of the armed forces of the United States on active
duty and the spouse and children thereof;

(2) $20 for all other persons; and

(3) Free to all persons sixty-five years of age or older.”

SECTION 2. Section 183D- 28 Hawaii Revised Statutes, is amended to
read as follows:

“§183D-28 Hunter [safety training] education program. (a) The depart-
ment shall establish a hunter [safety training] education program to provide instruc-
tion in hunter safety, principles of conservation, and sportsmanship. No person

shall be eligible for a hunting license unless the person possesses a valid hunter
education certificate issued under this section or is exempted from comnletrng the
hunter education program as provided under this section.

(b) Successful completlon of the hunter educatron program shall be man-
datory- for any person who is:

(1) Born after December 31, 1971, unless that person meets the require-

ments of subsection (c)(2); or

(2) Born before January 1, 1972, but who has never been issued a hunting

license in the State, unless that person meets the requirements of sub-
section (c)(2).
Upon successful completion of the program, the department shall issue to the person
a hunter education certificate which shall be valid for the life of the person.

(c) The following persons shall not be required to successfully complete the
hunter education program provided they meet at least one of the following require-
ments:
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(1) A person born before January 1, 1972 and who at one time possessed

a hunting license issued by the State: provided that the person shows
satisfactory proof to the department that the person had possessed the

hunting license; and
(2) A person who has successfully completed a hunter education or safety
course in_another state. or any hunter education or safety program
approved by the North American Association of Hunter Safety Co-
ordinators; provided that the person shows satisfactory proof to the
department of successful completion of the course or program.
Upon application and satisfaction of the requirements of either subsection (c)(1) or
c)(2), the department shall issue an exem tlon which shall be in written form and
be valid for the life of the person.

(d) The department may establish a hunter [safety] education officer position
to administer the program, outline all phases of instruction, conduct general su-
pervision of ‘individual programs, and distribute information on the program, or
may contract the program to a qualified organization.

[(b)] (e) The department may construct, operate, and maintain public outdoor
and indoor target ranges for the program.

[(c)] (f) The department shall prepare reports as may be necessary to seek
approval under Public Law 91-503 for federal assistance in this program of hunter
safety, conservation, and sportsmanship.”

SECTION 3. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 4. This Act shall take effect on July 1, 1990.

(Approved May 19, 1989.)

ACT 97 S.B. NO. 849

A Bill for an Act Relating to Kalaupapa.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 326-35, Hawaii Revised Statutes, is amended to read
as follows:

“§326-35 Sheriff, appointment, removal. There shall be no county officer
in the county other than a sheriff, who shall be a patient resident of and be appointed
in the county by the department of health and who shall hold office at the pleasure
of the department or until a successor is appointed by the department. When a
qualified patient resident is not available, the department may appoint a staff em-
ployee or other qualified person to serve as sheriff [on a noncompensated basis].”

SECTION 2. Section 326-36, Hawaii Revised Statutes, is amended to read
as follows:

“§326-36 Sheriff, salary. The salary of the sheriff [who is a patient resident]
shall be fixed and paid by the department of health out of the appropriation allowed
by the leglslature for the care and treatment of persons affected with Hansen’s
disease.”

SECTION 3. Statutory material to be repealed is bracketed.
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SECTION 4. This Act shall take effect on July 1, 1989.
(Approved May 19, 1989.)

ACT 98 S.B. NO. 886

A Bill for an Act Relating to the First Assistant or First Deputy to the Auditor.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Chapter 23, Hawaii Revised Statutes, is amended by adding
a new section to be appropriately designated and to read as follows:

“§23- Acting auditor. In the event that the auditor dies, resigns, becomes
ineligible to serve, or is removed or suspended from office, the first assistant or
first deputy to the auditor shall become the acting auditor until an auditor is appointed
pursuant to Article VII, section 10 of the Constitution of the State of Hawaii. The
acting auditor shall have all of the powers and duties of the auditor.”

SECTION 2. New statutory material is underscored.’

SECTION 3. This Act shall take effect upon its approval.
(Approved May 19, 1989.)

Note
1. Edited pursuant to HRS §23G-16.5.

ACT 99 S.B. NO. 1554

A Bill for an Act Relating to the Public Employees Health Fund.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 87-6, Hawaii Revised Statutes, is amended by amend-
ing subsection (c) to read as follows:

“(c) Notwithstanding any other law to the contrary, the beneficiary of an
employee who is killed in the performance of [his] duty, an employee-beneficiary
who retired after June 30, 1984 due to_a disability as defined in sections 88-77,
88-79, and 88-285, an employee-beneficiary who retired before July 1, 1984, an
employee-beneficiary who retired after June 30, 1984, and who had ten years or
more of credited service, excluding sick leave, or upon his death his beneficiary,
including employees who retired prior to the establishing of the fund and their
beneficiaries, or the beneficiary of any employee-beneficiary, as described in section
87-1(6) shall not be required to make any contribution to the fund. The monthly
contribution of the persons identified in this subsection shall be financed by the
State through the department of budget and finance and the several counties through
their respective departments of finance for each of their respective employee-be-
neficiaries.”

SECTION 2. Statutory material to be repealed is bracketed. New statutory
material is underscored.
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SECTION 3. This Act shall take effect on July 1, 1989.
(Approved May 19, 1989.)

ACT 100 S.B. NO. 1812

A Bill for an Act Relating to the Employees’ Retirement System.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 88-59, Hawaii Revised Statutes, is amended to read
as follows:

“§88-59 Acquisition of credit for previous service. Under such rules [and
regulations] as the board of trustees may adopt, any member may file with the
board a statement of all service as an employee or other service paid for by the
State or a county rendered prior to the member’s last becoming a member which
is not otherwise credited to the member, for which the member claims prior service
credit, and also a statement of such services for which the member claims mem-
bership service credit and for which the member agrees to have additional deductions
made from the member’s compensation or to make a lump sum payment as her-
einafter described.

After the filing of the statement, the board shall verify the service therein
claimed and determine the service credit allowable therefor. Verified prior service
shall be credited forthwith. Verified membership service shall be paid for by the
member in any one of the following methods, at the member’s option:

(1) By deductions from the member’s compensation of twice the contri-
bution rate provided for in section 88-45 over a period equal to the
period for which membership service credit is allowable; [or]

(2) By deductions from the member’s compensation of one and one-half
times the contribution rate provided for in section 88-45 over a period
equal to twice the period for which membership service credit is al-
lowable; or

(3) By lump sum payment of contributions computed at the contribution
rate provided for in section 88-45 applied to the member’s monthly
rate of compensation at the time of payment multiplied by the number
of months for which membership service credit is allowable; provided
that after July 1, 1982, this method shall not be available to any new
member with [less] fewer than five years of membership service ex-
clusive of any previous service acquired under the provisions of par-
agraphs (1) and (2).

The deductions from compensation or lump sum payment shall be paid to the system
and shall be credited to the member’s individual account and become part of the
member’s accumulated contributions.

Membership service credit in addition to any other service credited to the
member shall be allowed the member for the period for which the deductions from
compensation or lump sum payment have been made as hereinabove described.

[No post retirement contributions shall be required for any service being
claimed which is prior to July 1, 1961.]

The contribution rates provided for in section 88-45 shall be reduced by one
and eight-tenths per cent for any service being claimed that was rendered prior to
July 1, 1961.

Any member of the legislature who reenrolls as an active member in ac-
cordance with section 88-62 and who desires to obtain membership service for a
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period of service as a member of the legislature during which the member received
a retirement allowance shall, in addition to complying with the provisions of this
section, refund while a reenrolled active member the retirement allowance received
during the period of [a] legislative service.”

SECTION 2. Section 88-96, Hawaii Revised Statutes, is amended to read
as follows:

§88-96 Rights of members separated from service. (a) Any member who
ceases to be an employee and who has [less] fewer than five years of credited
service shall, upon application to the board of trustees, be paid all of the member’s
accumulated contributions and the member’s membership shall thereupon terminate,
provided that interest shall not be credited to an individual’s account nor shall the
membership continue after the fourth full year following the calendar year in which
the member’s employment terminates, after which time the system, as soon there-
after as possible, shall return the member’s contributions; provided that any such
member shall not be paid the member’s accumulated contributions:

(1) If the member becomes an employee again within fifteen calendar days

from the date the member ceased to be an employee; or

(2) If, at the time the application for return of accumulated contributions

is received by the board of trustees, the member has become an em-
ployee again.

(b) Any member having five or more years of credited service who ceases
to be an employee shall, upon application to the board of trustees, be paid all of
the member’s accumulated contributions; provided that any such member shall not
be paid the member’s accumulated contributions:

(1) If the member becomes an employee again within fifteen calendar days

from the date the member ceased to be an employee; or

(2) If, at the time the application for return of accumulated contributions

is received by the board of trustees, the member has become an em-

ployee again.
If the contributions are not withdrawn by the member within four calendar years
following the calendar year in which the member’s employment terminates, the
member shall be deemed to have established vested benefit status and shall be
eligible for the service retirement benefit in effect at the time of the member’s
separation from service, payable in accordance with the provisions thereto and the
contributions shall not be withdrawn by the member thereafter.

(c) In case of the death of any former member after the termination of
service, the former member’s accumulated contributions shall be payable to the
former member’s estate or to such person as the former member has nominated by
written designation duly executed and filed with the board.

[(d) After July 1, 1961, there shall be included in any payment of accu-
mulated contributions made pursuant to this section, the sums contributed by the
member to the post retirement fund.]”

SECTION 3. Section 88-132, Hawaii Revised Statutes, is amended to read
as follows:

“§88-132 Service credit; payment of contributions. Every active member
of the system who leaves active service of the State or any county for the purpose
of entering the military service of the United States in time of war or declared
national or state emergency, or is called involuntarily to active duty after June 24,
1950, shall, so long as the member remains in military service, be allowed service
credit in the system to the same extent as if the member were continuously in the
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active service of the State or' county, as the case may be, in the position which
the member held immediately prior to the member’s entry into military service;
provided that in no event shall the allowance of service credit exceed a period of
four years.

The State or county, as the case may be, in whose service the member was
employed immediately prior to the member’s induction into military service shall,
so long as the member remains in military service, pay all contributions to the
pension accumulation fund[, post retirement fund,] and to the annuity savings fund,
and any other payment to the system, which would otherwise be payable to the
system by the State, the county, or the member if the member were continuously
in the active service of the State or county, as the case may be, so long as the
member remains continuously in military service, but in no event shall payment be
made for more than four years. This section shall apply only to members who return
to state or county government service within ninety days of release from active
duty under honorable conditions.”

SECTION 4. Section 88-271, Hawaii Revised Statutes, is amended to read
as follows:

“I11§88-271[]] Election. (a) Any class A or class B member who:

(1) Is in service on June 30, 1984, or who returns to service after June
30, 1984, and has vested benefit status as provided in section 88-96(b);
and

(2) Is in a position covered by Title II of the Social Security Act, may

elect to become a class C member effective January 1, 1985, or upon

return to service, by filing an election form with the board.
The election shall be made prior to December 1, 1984, or within thirty days of
return to service and shall be irrevocable. A class A or class B member who makes
such an election shall be refunded all accumulated [and post retirement] contributions
and shall not be required to make further contributions upon becoming a class C
member. The refund shall be made by March 31, 1985, or within ninety days after
return to service. Upon the effective date of the election, all rights as a class A or
class B member shall be extinguished.

(b) A class A or class B member, who returns to service but does not have
vested benefit status as provided in section 88-96(b), shall become a class C member
upon return to service and shall be refunded all accumulated [and post retirement]
contributions.

(c) The board shall provide information explaining the effects of the election
described in subsection (a).”

SECTION 5. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 6. This Act shall take effect on July 1, 1989.

(Approved May 19, 1989.)

Note

1. So in original.
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ACT 101 S.B. NO. 1841

A Bill for an Act Relating to Fishing in Certain Waters.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 188-35, Hawaii Revised Statutes, is amended to read
as follows:

“§188-35 Fishing in certain waters. (a) [It] Except as otherwise provided
in this section, it is unlawful for any person to fish in or take aquatic life from the
waters:

(1) Of the Waikiki reclamation canal, Oahu;

(2) Of the drainage canal constructed in connection with Kapiolani Bou-

levard, Oahu;

(3) Of the Kapalama drainage canal, Oahu;

(4) Off Heeia-Kea wharf, Oahu;

(5) Within that portion of Waialua Bay delineated on the seaward boundary
by lines drawn one hundred yards seaward of and parallel to the Haleiwa
Harbor Breakwater and one hundred yards seaward of and parallel to
the Haleiwa Beach Groin including the extension to the intercept of
these lines and the inland boundary consisting of a line drawn ten yards
downstream of and parallel to the Anahulu Bridge, Oahu;

(6) Within that portion of Pokai Bay including the Pokai Boat Harbor and
the Waianae Small Boat Harbor delineated on the seaward boundary
by a straight line drawn from Kaneilio Point to Lahilahi Point with the
northwestern boundary to be delineated by a straight line extending
from the southernmost tip of the point immediately seaward of Waianae
High School on a southwest azimuth to the intercept of the seaward
boundary extending from Kaneilio Point to Lahilahi Point, Oahu; and

(7) Of the Kapaa and Waikaena canals, Kauai[; and

(8) Within that portion of Kailua Bay, Hawaii, to be delineated by the
department of land and natural resources pursuant to chapter 91;

with any device whatsoever, except as provided in this section].

(b) With reference to any of the places or areas named above, any person
may [at any time fish or take any], subject to applicable laws and rules, fish with
one line, or one rod and line, provided the line shall not have more than two hooks;
or may take crabs with not more than ten nets, provided the nets shall not exceed
two feet in diameter; or may take shrimps for bait purposes only with a hand net,
provided the net shall not exceed three feet in any dimension; provided that in the
Waikiki reclamation canal any person may take up to fifty tabai or mosquito fish,
or o’opu akupa, or tilapia or any combination thereof, per day, for noncommercial
purposes only, with a single small mesh net, provided that the net including any
handle and other attachment thereto shall not exceed three feet in any dimension.

(c) An owner or operator of a fish pond may take pua or other small fish,
using nets, with a license obtained from the department of land and natural resources
and under rules the department may adopt, for the purpose of stocking the fish
pond.

(d) Commercial marine licensees, with a license from the department of
land and natural resources, may take nehu, iao, or any other species of baitfish as
authorized by section 188-45, using nets for bait purposes only.

(e) The department may issue licenses at its discretion and at any time may
revoke any or all licenses when, in its judgment, the action is necessary to preserve
the stock of fish in the canals or waters.”
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SECTION 2. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved May 19, 1989.)

ACT 102 S.B. NO. 1843

A Bill for an Act Relating to the Workers’ Compensation Payment Function.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The purpose of this bill is to empower the director of personnel
services to pay any claims against the state as required under chapter 386.

SECTION 2. Section 76-13, Hawaii Revised Statutes, is amended to read
as follows:

“§76-13 Specific duties and powers of director. The director of personnel
services shall direct and supervise all the administrative and technical activities of
the director’s department. In addition to other duties imposed upon the director by
this chapter and chapter 77, the director shall:
(1) Attend all meetings of the commission;
(2) Establish and maintain a roster of all persons in the civil service in
which shall be set forth, as to each, the class of position held, the
salary or pay, any change in class, title, pay, or status, and any other
necessary data;
(3) Appoint such assistants and employees as may be necessary to assist
the director in the proper performance of the director’s duties and for
which appropriations shall have been made;
(4) Foster and develop, in cooperation with appointing authorities and
others, programs for the improvement of employee efficiency;
(5) Cooperate fully with appointing authorities in the administration of
this chapter and chapter 77 in order to promote public service and
establish conditions of service which will attract and retain employees
of character and capacity, and to increase efficiency and economy in
governmental departments by the improvement of methods of personnel
administration with full recognition of the requirements and needs of
management; '
(6) Encourage and exercise leadership in the development of effective
personnel administration within the several departments in civil service
and make available the facilities of the director’s department to this
end; .
(7) Investigate from time to time the operation and effect of this chapter
and chapter 77 and of the rules adopted thereunder;
(8) Develop and maintain a position classification plan; and
(A) Create and adjust classes of positions and adopt class specifi-
cations including title, description of typical duties and respon-
sibilities, statement of training and experience and other require-
ments to be met by applicants, covering all positions;

(B) Allocate each position and each newly created position to the
appropriate class;

197



ACT 103

(C) Reallocate positions to recognize material changes in duties and
responsibilities or to correct a previous action. Reallocations shall
be made effective retroactively to the beginning of the pay period
immediately following the date the application for reallocation
was filed with the director or such other date as provided by the
rules and regulations; provided that an employee who is otherwise
properly compensated shall not be required to make reimburse-
ment of overpayment in salary when such overpayment is due
to salary increments or repricing actions nullified by the retro-
active feature of a classification action; and provided further that
the proper salary adjustment shall be made as of the first pay
period following the action taken by the director;

(D) Determine the status-of employees holding positions affected by
classification actions;

(9) Pay any claims against the State as required under chapter 386;
[(9)] (10) Perform any other lawful acts deemed by the director to be nec-
essary or desirable to carry out the purposes and provisions of this
part.”

SECTION 3. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 4. This Act shall take effect upon its approval.
(Approved May 19, 1989.)

ACT 103 S.B. NO. 509

A Bill for an Act Relating to Nursing Home Administrators.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Chapter 457B, Hawaii Revised Statutes, is amended by adding
a new section to be appropriately designated and to read as follows:

“§457B- Limited and temporary licenses. The board of examiners of
nursing home administrators may issue a limited and temporary license to an ap-
plicant who has not been examined as required by section 457B-6, if the applicant
is otherwise qualified to be examined. Such a license shall be effective only until
the next licensure examination process has been completed.”

SECTION 2. Section 457B-3.1, Hawaii Revised Statutes, is amended by
amending subsection (b), to read as follows:

“(b) The rules of the board regarding the education required of an applicant

for licensure shall:

(1) Require a baccalaureate degree from an accredited institution of higher
education; provided that the board shall seek the advice of the Uni-
versity of Hawaii, office of admissions, regarding the college or Uni-
versity’s accreditation, and that the board shall approve any degree
recognized by the University of Hawaii.

(2) The board may exempt an applicant from completing the currently
approved nursing home' administrator’s correspondence course if the
board determines that the applicant’s baccalaureate or post-baccalau-
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reate formal education has imparted the knowledge and skills taught

in the course. v

The board may exempt an applicant from the requirements of paragraph

(1) if the board determines that:

(A) Within the ten years immediately preceding the application, the
applicant has served for at least eight years at the level of an
assistant administrator (or its functional equivalent) in a nursing
home; and

(B) At least five administrators currently licensed under this chapter
recommend in writing to the board that the applicant be allowed

to sit for the licensing examination.”

SECTION 3. New statutory material is underscored.'

SECTION 4. This Act shall take effect upon its approval.
(Approved May 19, 1989.)

Note

1. Edited pursuant to HRS §23G-16.5.

"ACT 104 S.B. NO. 1890

A Bill for an Act Relating to Public Lands.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 171-36, Hawaii Revised Statutes, is amended by
amending subsection (a) to read as follows:

“(a) Except as otherwise provided, the following restrictions shall apply to

all leases:
(D
2

©)
@

®)

Options for renewal of terms are prohibited;

No lease shall be for a longer term than sixty-five years, except in the
case of a residential leasehold which may provide for an initial term
of fifty-five years with the privilege of extension to meet the require-
ments of the Federal Housing Administration, Federal National Mort-
gage Association, Federal Land Bank of Berkeley, Federal Interme-
diate Credit Bank of Berkeley, Berkeley Bank for Cooperatives, or
Veterans Administration requirements; provided that the aggregate of
the initial térm and extension shall in no event exceed seventy-five
years;

No lease shall be made for any land under a lease which has more
than two years to run;

No lease shall be made to any person who is in arrears in the payment
of taxes, rents, or other obligations owing the State or any of its political
subdivisions;

No lease shall be transferable or assignable, except by devise, bequest,
or intestate succession; provided that with the approval of the board
of land and natural resources, the assignment and transfer of a lease
or unit thereof may be made if: ‘

(A) It contains the personal residence of the lessee;
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(6)

)
®)
&)

(B) In the case of commercial, industrial, hotel, resort, apartment,
and other business uses, the lessee was required to put in sub-
stantial building improvements;

(C) The lessee becomes mentally or physically disabled:

(D) Extreme economic hardship is demonstrated to the satisfaction
of the board; or

(E) It is to the corporate successor of the lessee;

provided further that prior to the approval of any assignment of lease,

the board shall have the right to review and approve the consideration

to be paid by the assignee and[, if necessary, revise the rent of the
demised premises based upon the consideration paid by the assignee;
and provided that the rent shall not be revised downward;] may con-
dition its consent to the assignment of the lease on payment by the

lessee of a premium based on the amount by which the consideration

for the assignment, whether by cash, credit, or otherwise, exceeds the

depreciated cost of improvements and trade fixtures being transferred
to the assignee:

The lessee shall not sublet the whole or any part of the demised premises
except with the approval of the board; provided that prior to the ap-
proval, the board shall have the right to review and approve the rent
to be charged to the sublessee; provided further that in the case where
the lessee is required to pay rent based on a percentage of its gross
receipts, the receipts of the sublessee shall be included as part of the
lessee’s gross receipts; provided further that the board shall have the
right to review and, if necessary, revise the rent of the demised premises
based upon the rental rate charged to the sublessee including the per-
centage rent, if applicable, and provided that the rent may not be revised
downward;

The lease shall be for a specific use or uses and shall not include waste
lands, unless it is impractical to provide otherwise;

Mineral and metallic rights and surface and ground water shall be
reserved to the State; and

No lease of public lands, including submerged lands, nor any extension
of any such lease, shall be issued by the State to any person to construct,
use, or maintain a sunbathing or swimming pier or to use the lands
for such purposes, unless such lease, or any extension thereof, contains
provisions permitting the general public to use the pier facilities on
the public lands and requiring that a sign or signs be placed on the
pier, clearly visible to the public, which indicates the public’s right to
the use of the pier. The board, at the earliest practicable date, and
where legally possible, shall cause all existing leases to be amended
to conform to this paragraph. The term “lease”, for the purposes of
this paragraph, includes month to month rental agreements and similar
tenancies.”

SECTION 2. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 3. This Act shall take effect upon its approval.

(Approved May 24, 1989.)
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ACT 105 S.B. NO. 655

A Bill for an Act Relating to Civil Service Law.

Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 76-16, Hawaii Revised Statutes, is amended to read

as follows:

“§76-16 Civil service and exemptions. The civil service to which this part
applies comprises all positions in the State now existing or hereafter established
and embraces all personal services performed for the State, except the following:
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Commissioned and enlisted personnel of the Hawaii national guard as
such, and positions in the Hawaii national guard that are required by
state or federal laws or regulations or orders of the national guard to
be filled from those commissioned or enlisted personnel;

Positions filled by persons employed by contract where the director of
personnel services has certified that the service is special or unique or
is essential to the public interest and that, because of circumstances
surrounding its fulfillment, personnel to perform the service cannot be
obtained through normal civil service recruitment procedures. Any such
contract may be for any period not exceeding one year;

Positions of a temporary nature needed in the public interest where the
need for the position does not exceed one year, but before any person
may be employed to render the temporary service, the director shall
certify that the service is of a temporary nature and that recruitment
through normal civil service recruitment procedures is not practicable;
Positions filled by the legislature or by either house or any committee
thereof;

Employees in the office of the governor and household employees at
Washington Place;

Positions filled by popular vote;

Department heads, officers, and members of any board, commission,
or other state agency whose appointments are made by the governor
or are required by law to be confirmed by the senate;

Judges, referees, receivers, masters, jurors, jury commissioners, no-
taries public, land court examiners, court commissioners, and attorneys
appointed by a state court for a special temporary service;

One bailiff for the chief justice of the supreme court who shall have
the powers and duties of a court officer and bailiff under section 606-
14; one secretary or clerk for each justice of the supreme court, each
judge of the intermediate appellate court, and each judge of the circuit
court; three law clerks for the chief justice of the supreme court, two
law clerks for each associate justice of the supreme court and each
judge of the intermediate appellate court, and one law clerk for each
judge of the circuit court and the administrative judge of the district
court of the first circuit (provided that the law clerk for a judge of the
circuit court shall be employed in lieu of and shall have the powers
and duties of a court officer and bailiff under section 606-14); sheriff,
first deputy sheriff, and second deputy sheriff; and one private secretary
for each department head, each deputy or first assistant, and each
additional deputy, or assistant deputy, or assistant defined in paragraph
(16);
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First deputy and deputy attorneys general, the administrative services
manager of the department of the attorney general, one secretary for
the administrative services manager, an administrator and any support
staff for the criminal and juvenile justice resources coordination func-
tions, and law clerks;

Teachers, principals, vice-principals, district superintendents, chief
deputy superintendents, other certificated personnel, and not more than
twenty noncertificated administrative, professional, and technical per-
sonnel not engaged in instructional work in the department of educa-
tion, and members of the faculty of the University of Hawaii, including
research workers, extension agents, personnel engaged in instructional
work, and administrative, professional, and technical personnel of the
university;

Employees engaged in special, research, or demonstration projects
approved by the governor;

Positions filled by inmates, kokuas, patients of state institutions, per-
sons with severe physical or mental handicaps participating on the
work experience training programs, and students and positions filled
through federally funded programs which provide temporary public
service employment such as the federal Comprehensive Employment
and Training Act of 1973;

A custodian or guide at Iolani Palace, Royal Mausoleum, and Hulihee
Palace;

Positions filled by persons employed on a fee, contract, or piecework
basis who lawfully may perform their duties concurrently with their
private business or profession or other private employment and whose
duties require only a portion of their time, if it is impracticable to
ascertain or anticipate the portion of time to be devoted to the service
of the State;

Positions of first deputies or first assistants of each department head
appointed under or in the manner provided in section 6, Article V, of
the State Constitution; three additional deputies or assistants either in
charge of the highways, harbors, and airports divisions or other func-
tions within the department of transportation as may be assigned by
the director of transportation, with the approval of the governor; one
additional deputy to administer all hospitals within the jurisdiction of
the department of health; one additional deputy in the department of
health to administer all environmental health programs within the ju-
risdiction of the department; one additional deputy in the department
of human services either in charge of welfare or other functions within
the department as may be assigned by the director of human services;
[one] four additional {deputy] deputies in the department of health in
charge of administration or other functions within the department as
may be assigned by the director of health with the approval of the
governor; one additional deputy in the department of business and
economic development to perform the duties assigned by the director
of business and economic development and approved by the governor;
one additional deputy in the department of budget and finance to pet-
form the duties assigned by the director of finance and approved by
the governor; one additional deputy within the department of land and
natural resources to perform the duties to be assigned by the chairperson
of the board of land and natural resources; and an administrative as-
sistant to the superintendent of education;
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(17) Positions specifically exempted from this part by any other law; pro-
vided that all of the positions defined by paragraph (9) shall be included
in the position classification plan;

(18) Positions in the state foster grandparent program and positions for
temporary employment of senior citizens in occupations in which there
is a severe personnel shortage or in special projects;

(19) Household employees at the official residence of the president of the
University of Hawaii;

(20) Employees in the department of education engaged in the supervision
of students during lunch periods and in the cleaning of classrooms
after school hours on a less than half-time basis;

(21) Employees hired under the tenant hire program of the Hawaii housing
authority; provided that no more than twenty-six per cent of the au-
thority’s work force in any housing project maintained or operated by
the authority shall be hired under the tenant hire program,

(22) Positions of the federally funded expanded food and nutrition program
of the University of Hawaii which require hiring of nutrition program
assistants who live in the areas they serve; and

(23) Positions filled by severely handicapped persons who are certified by
the state vocational rehabilitation office that they are able to perform
safely the duties of the positions.

The director shall determine the applicability of this section to specific
positions.

Nothing in this section shall be deemed to affect the civil service status of
any incumbent as it existed on July 1, 1955.”

SECTION 2. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved May 31, 1989.)

ACT 106 H.B. NO. 1859

A Bill for an Act Relating to the Civil Service and Exemptions.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 76-16, Hawaii Revised Statutes, is amended to read
as follows:

“§76-16 Civil service and exemptions. The civil service to which this part
applies comprises all positions in the State now existing or hereafter established
and embraces all personal services performed for the State, except the following:

(1) Commissioned and enlisted personnel of the Hawaii national guard as
such, and positions in the Hawaii national guard that are required by
state or federal laws or regulations or orders of the national guard to
be filled from those commissioned or enlisted personnel;

(2) Positions filled by persons employed by contract where the director of
personnel services has certified that the service is special or unique or
is essential to the public interest and that, because of circumstances
surrounding its fulfillment, personnel to perform the service cannot be
obtained through normal civil service recruitment procedures. Any such
contract may be for any period not exceeding one year;
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Positions of a temporary nature needed in the public interest where the
need for the position does not exceed one year, but before any person
may be employed to render the temporary service, the director shall
certify that the service is of a temporary nature and that recruitment
through normal civil service recruitment procedures is not practicable;
Positions filled by the legislature or by either house or any committee
thereof;

Employees in the office of the governor and household employees at
Washington Place;

Positions filled by popular vote;

Department heads, officer,' and members of any board, commission,
or other state agency whose appointments are made by the governor
or are required by law to be confirmed by the senate;

Judges, referees, receivers, masters, jurors, jury commissioners, no-
taries public, land court examiners, court commissioners, and attorneys
appointed by a state court for a special temporary service;

One bailiff for the chief justice of the supreme court who shall have
the powers and duties of a court officer and bailiff under section 606-
14; one secretary or clerk for each justice of the supreme court, each
Jjudge of the intermediate appellate court, and each judge of the circuit
court; three law clerks for the chief justice of the supreme court, two
law clerks for each associate justice of the supreme court and each
judge of the intermediate appellate court, and one law clerk for each
Judge of the circuit court and the administrative judge of the district
court of the first circuit (provided that the law clerk for a judge of the
circuit court shall be employed in lieu of and shall have the powers
and duties of a court officer and bailiff under section 606-14); sheriff,
first deputy sheriff, and second deputy sheriff; and one private secretary
for each department head, each deputy or first assistant, and each
additional deputy, or assistant deputy, or assistant defined in paragraph
(16);

First deputy and deputy attorneys general, the administrative services
manager of the department of the attorney general, one secretary for
the administrative services manager, an administrator and any support
staff for the criminal and juvenile justice resources coordination func-
tions, and law clerks;

Teachers, principals, vice-principals, district superintendents, chief
deputy superintendents, other certificated personnel, and not more than
twenty noncertificated administrative, professional, and technical per-
sonnel not engaged in instructional work in the department of educa-
tion, and members of the faculty of the University of Hawaii, including
research workers, extension agents, personnel engaged in instructional
work, and administrative, professional, and technical personnel of the
university;

Employees engaged in special, research, or demonstration projects
approved by the governor;

Positions filled by inmates, kokuas, patients of state institutions, per-
sons with severe physical or mental handicaps participating on the
work experience training programs, and students and positions filled
through federally funded programs which provide temporary public
service employment such as the federal Comprehensive Employment
and Training Act of 1973;
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A custodian or guide at Iolani Palace, Royal Mausoleum, and Hulihee
Palace;

Positions filled by persons employed on a fee, contract, or piecework
basis who lawfully may perform their duties concurrently with their
private business or profession or other private employment and whose
duties require only a portion of their time, if it is impracticable to
ascertain or anticipate the portion of time to be devoted to the service
of the State;

Positions of first deputies or first assistants of each department head
appointed under or in the manner provided in section 6, Article V, of
the State Constitution; three additional deputies or assistants either in
charge of the highways, harbors, and airports divisions or other func-
tions within the department of transportation as may be assigned by
the director of transportation, with the approval of the governor; one
additional deputy to administer all hospitals within the jurisdiction of
the department of health; one additional deputy in the department of
health to administer all environmental health programs within the ju-
risdiction of the department; one additional deputy in the department
of human services either in charge of welfare or other functions within
the department as may be assigned by the director of human services;
one additional deputy in the department of health in charge of admin-
istration or other functions within the department as may be assigned
by the director of health with the approval of the governor; one ad-
ditional deputy in the department of business and economic develop-
ment to perform the duties assigned by the director of business and
economic development and approved by the governor; one additional
deputy in the department of budget and finance to perform the duties
assigned by the director of finance and approved by the governor; one
additional deputy within the department of land and natural resources
to perform the duties to be assigned by the chairperson of the board
of land and natural resources; one additional deputy in the department
of taxation to perform the duties assigned by the director of taxation
and approved by the governor: and an administrative assistant to the
superintendent of education;

Positions specifically exempted from this part by any other law; pro-
vided that all of the positions defined by paragraph (9) shall be included
in the position classification plan;

Positions in the state foster grandparent program and positions for
temporary employment of senior citizens in occupations in which there
is a severe personnel shortage or in special projects;

Household employees at the official residence of the president of the
University of Hawaii;

Employees in the department of education engaged in the supervision
of students during lunch periods and in the cleaning of classrooms
after school hours on a less than half-time basis;

Employees hired under the tenant hire program of the Hawaii housing
authority; provided that no more than twenty-six per cent of the au-
thority’s work force in any housing project maintained or operated by
the authority shall be hired under the tenant hire program;

Positions of the federally funded expanded food and nutrition program
of the University of Hawaii which require hiring of nutrition program
assistants who live in the areas they serve; and
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(23) Positions filled by severely handicapped persons who are certified by
the state vocational rehabilitation office that they are able to perform
safely the duties of the positions. ~

The director shall determine the applicability of this section to specific
positions. - _

Nothing in this section shall be deemed to affect the civil service status of
any incumbent as it existed on July 1, 1955.”

SECTION 2. New statutory material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved May 31, 1989.)

Note
1. So in original.

ACT 107 H.B. NO. 845

A Bill for an Act Relating to Infants and Toddlers.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The legislature finds that there is an urgent and substantial
need to enhance the development of infants and toddlers with special needs to
minimize their potential for developmental delay, reduce the education costs to out
society, minimize the likelihood of institutionalization, and enhance the capacity
of families to meet the special needs of these infants and toddlers. ‘

Case management Services are also urgently needed by these families to
assist thern in accessing services, provide counseling and support at this time of
crisis, and advocate on behalf of the needs of the infants or toddlers and their
families. There is also a need to provide a statewide resource to enable the families
to access information concerning available early intervention services in the com-
munity. o

The purpose of this Act is to establish a statewide, comprehensive, coor-
dinated, interdisciplinary program of early intervention services for infants and
toddlers with special needs and their families by facilitating coordination of pay-
ments for early intervention services from various public and private sources, en-
hancing the capacity to provide quality early intervention services, and expanding
and improving existing services. This Act also provides for case management
services for infants and toddlers with special needs and establishes a central directory
of services for this population.

SECTION 2. Chapter 321, Hawaii Revised Statutes, is amended by adding
a new part to be appropriately designated and to read as follows:

“PART . INFANTS AND TODDLERS

§321- Definitions. As used in this part, unless the context requires oth-
erwise:

“Biological risk” means prenatal, perinatal, néonatal, or early developmental
events suggestive of biological insults to the developing central nervous system
which increase the probability of delayed development.

~ “Case management” means an ongoing service of shared responsibility be-
tween families and professionals that identifies needs and assists in obtaining co-
ordinated, appropriate services and resources.
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“Delayed development” means a significant delay in one or more of the
following areas of development: cognition, speech, language, physical, motor,
vision, hearing, psychosocial, or self-help skills.

“Department” means the department of health.

“Director” means the director of health. -

“Early intervention services” means services which:

(1
@
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(4)
®)
©)

Are provided under public supervision;

Are provided at no cost, except where federal or state law provides
for a system of payments by families, including a sliding fee schedule;
Are designed to meet the developmental needs of infants and toddlers
with special needs, which include but are not limited to physical de-
velopment, cognitive development, and self-help skills; :
Are provided by qualified professional and paraprofessional personnel;
Are provided in conformity with an individualized family support plan;
and

Include but are not limited to: family support, counseling, and home
visits; special instruction; speech pathology and audiology; occupa-
tional therapy; physical therapy; psychological services; case manage-
ment services; medical services only for diagnostic or evaluation pur-
poses; early identification, screening, and assessment services; and
health services necessary to enable the infant or toddler to benefit from
the other early intervention services:

“Environmental risk” means physical, social, or economic factors which
may limit development. Environmental risk includes, but is not limited to the
following conditions:

)
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Birthweight between 1,500 and 2,500 grams, in combination with any
other environmental risk factor;

Parental age less than sixteen;

Parental age between sixteen and eighteen and less than a high scheol
education in combination with any other environmental risk factor;
Any existirig physical, developmental, emotional, or psychiatric dis-
ability in a primary caregiver;

Presence of physical, developmental, emotional, or psychiatric dis-
ability in a sibling or any other family member in the home in com-
bination with any other environmental risk factor;

Abuse of any legal or illegal substance by a primary caregiver;
Child abuse and neglect of target child or siblings;

Economically disadvantaged family in combination with any other
environmental risk factor;

Single parent in combination with any other environmental risk factor;
and

Incarceration of a primary caregiver in combination with any other
environmental risk factor.

“Individual family support plan” means a dynamic, voluntary plan of action
and support developed by families and professionals that emanates from the families’
expressions of needs and goals.

“Infants and toddlers with special needs” means infants and toddlers from
birth to the age of three with delayed development, biological risk, or environmental

risk.

§321- Early intervention services for infants and toddlers with special
needs. The department may develop a statewide, coordinated, multidisciplinary
program which contains a continuum of services to meet the needs of infants and
toddlers with special needs. The department shall be the lead agency for the co-
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ordination of federal and state funding for those programs. Pursuant to chapter 42,
the departmient may purchase services appropriate to carry out activities under this
part.

v §321- Hawaii early intervention coordinating council; establishment.
(a) There is established within the department for administrative purposes the Hawaii
early intervention coordinating council. Members shall be appointed for three year
terms by the governor without the necessity of the advice and consent of the senate.
The membership of the council shall consist of fifteen members selected from the
following: :

(1) At least three parents of infants, toddlers, or children under the age

of seven with special needs;

(2) At least three public or private providers of early interventijon services;

(3) At least one representative from the legislature;

(4) At least one person involved in personnel preparation;

(5) At least one member representing the department of education;

(6) At least one member representing the department of human services;

(7) At least one member representing the office of children and youth; and

(8) Other members representing private or public agencies involved in or
interested in the payment for or provision of services to infants and
toddlers with special needs and their families.

Any vacancy on the council shall be filled in the same manner in which the

original position was filled. ’

(b) The council shall elect its officers, and eight members shall constitute

a quorum. Members shall serve without compensation but shall be reimbursed for
expenses, including travel expenses, necessary for the performance of their duties.

(c) The council shall meet at least quarterly and in such places as it deems

necessary. The meetings shall be publicly announced, and be open and accessible
to the general public.

(d) The council shall perform the following functions:

(1) Advise and assist the director in the identification of the sources of
fiscal and other support for services for early intervention programs,
assignment of financial responsibility to the appropriate agency, and
the promotion of the interagency agreements;

(2) Advise and assist the department in the preparation of applications and
amendments thereto; and

(3) Prepare and submit an annual report to the governor on the status of
early intervention programs for infants and toddlers with special needs
and their families within the State.

§321- Rules. The director, in consultation with the council, private agen-
cies, users of services under this part, and other interested parties, may adopt rules
pursuant to chapter 91 to carry out the purposes of this part.”

SECTION 3. This Act shall take effect on July 1, 1989.
(Approved May 31, 1989.)

ACT 108 S.B. NO. 10

A Bill for an Act Relating to Intoxicating Liquor.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 328-6, Hawaii Revised Statutes, is amended to read
as follows:
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¢§328-6 Prohibited acts. The following acts and the causing thereof within
the State by any person are prohibited:
1

(2)
©))
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The manufacture, sale, delivery, holding, or offering for sale of any
food, drug, device, or cosmetic that is adulterated or misbranded;
The adulteration or misbranding of any food, drug, device, or cosmetic;
The receipt in commerce of any food, drug, device, or cosmetic that
is adulterated or misbranded, and the delivery or proffered delivery
thereof for pay or otherwise;
The sale, delivery for sale, holding for sale, or offering for sale of any
article in violation of section 328-11, 328-12, or 328-17,
The dissemination of any false advertisement;
The refusal to permit entry or inspection, or to permit the taking of a
sample, as authorized by sections 328-22, 328-23 to 328-27, or to
permit access to or copying of any record as authorized by section
328-23;
The giving of a guaranty or undertaking which guaranty or undertaking
is false, except by a person who relied on a guaranty or undertaking
to the same effect signed by, and containing the name and address of
the person residing in the State from whom he received in good faith
the food, drug, device, or cosmetic;
The removal or disposal of a detained or embargoed article in violation
of sections 328-25 to 328-27,
The alteration, mutilation, destruction, obliteration, or removal of the
whole or any part of the labeling of, or the doing of any other act with
respect to a food, drug, device, or cosmetic, if the act is done while
the article is held for sale and results in the article being adulterated
or misbranded, :
Forging, counterfeiting, simulating, or falsely representing, or without
proper authority using any mark, stamp, tag, label, or other identifi-
cation device authorized or required by regulations promulgated under
this part or the Federal Act;
The using, on the labeling of any drug or in any advertisement relating
to the drug, of any representation or suggestion that an application
with respect to the drug is effective under section 328-17, or that the
drug complies with the provisions of such section;
The using by any person to his own advantage, or revealing other than
to the department of health or to the courts when relevant in any judicial
proceeding under this part, any information acquired under authority
of section 328-11, 328-12, 328-17, or 328-23, concerning any method
or process which as a trade secret is entitled to protection;
In the case of a prescription drug distributed or offered for sale in this
State, the failure of the manufacturer, packer, or distributor thereof to
maintain for transmittal, or to transmit, to any practitioner licensed by
applicable law to administer the drug who makes written request for
information as to the drug, true and correct copies of all printed matter
which is required to be included in any package in which that drug is
distributed or sold, or such other printed matter as is approved under
the Federal Act. Nothing in this paragraph shall be construed to exempt
any person from any labeling requirement imposed by or under other
provisions of this part;

(A) Placing or causing to be placed upon any drug or device or
container thereof, with intent to defraud, the trade name or other
identifying mark, or imprint of another or any likeness of any
of the foregoing; or
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(B) Selling, dispensing, disposing of, or causing to be sold, dis-
pensed, or disposed of, or concealing or keeping in possession,
control, or custody, with intent to sell, dispense, or dispose of,
any drug, device, or any container thereof, with knowledge that
the trade name or other identifying mark or imprint of another
or any likeness of any of the foregoing has been placed thereon
in a manner prohibited by subparagraph (A) hereof; or

(C) Making, selling, disposing of, or causing to be made, sold, or
disposed of, or keeping in possession, control, or custody, or
concealing, with intent to defraud, any punch, die, plate, or other
thing designed to print, imprint, or reproduce that trade name or
other identifying mark or imprint of another or any likeness of
any of the foregoing upon any drug, device, or container thereof;

Except as provided in part VI, dispensing or causing to be dispensed
a different drug or brand of drug in place of the drug or brand of drug
ordered or prescribed without express permission in each case of the
person ordering or prescribing;
The distribution in commerce of a consumer commodity as defined in
this part, if such commodity is contained in a package, or if there is
affixed to that commodity a label, which does not conform to the
provisions of this part and of regulations promulgated under authority
of this part; provided that this prohibition shall not apply to persons
engaged in business as wholesale or retail distributors of consumer
commodities except to the extent that such persons (1) are engaged in
the packaging or labeling of such commodities, or (2) prescribe or
specify by any means the manner in which such commodities are
packaged or labeled;
The selling or dispensing in restaurants, soda fountains, drive-ins,
lunch wagons, or similar public eating establishments of imitation milk
and imitation milk products in place of fresh milk and fresh milk
products respectively; of liquid or dry products which simulate cream
but do not comply with content requirements for cream in place of
cream; of non-dairy frozen desserts which do not comply with content
requirements for dairy frozen desserts in place of dairy frozen desserts;
and of any other imitation food or one made in semblance of a genuine
food in place of such genuine food, unless the consumer is notified
by either proper labeling or conspicuous posted signs or conspicuous
notices on menu cards and advertisements informing of such substi-
tution, to include but not limited to the substitution of imitation miltk
in milk shake and malted milk drinks;
Wilfully and falsely representing or using any devices, substances,
methods, or treatment as effective in the diagnosis, cure, mitigation,
treatment, or alleviation of cancer. The provisions of this paragraph
shall not apply to any person who depends exclusively upon prayer
for healing in accordance with teachings of a bona fide religious sect,
denomination, or organization, nor to a practitioner thereof;
The selling or offering for sale at any food facility which serves or
sells over the counter directly to the consumer an unlabeled or un-
packaged food that is a confectionery which contains alcohol in excess
of one-half of one per cent by weight unless the consumer is notified
of that fact by either proper labeling or conspicuous posted signs or
conspicuous notices on menu cards and advertisements|.];
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(20) The sale to a person below the age of twenty-one years of any food

which is a confectionery which contains alcohol is excess of one-half
of one per cent by weight.”

SECTION 2. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 3. This Act shall take effect upon its approval.

(Approved June 7, 1989.)

ACT 109 S.B. NO. 12

A Bill for an Act Relating to Milk Control.
Be It Enacted by the Legislature of the State of Hawaii:
SECTION 1. The Legislature finds that the passage of Act 262, Session

Laws of Hawaii 1988, obviates the need for Section 157-16, Hawaii Revised
Statutes.

SECTION 2. Section 157-16, Hawaii Revised Statutes, is repealed.
SECTION 3. Statutory material to be repealed is bracketed.’

SECTION 4. This Act shall take effect upon its approval.
(Approved June 7, 1989.)

Note
1. Edited pursuant to HRS §23G-16.5.

ACT 110 S.B. NO. 300

A Bill for an Act Relating to Public Accountancy.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 26H-4, Hawaii Revised Statutes, is amended to read
as follows:

“§26H-4 Repeal dates. (a) The following chapters are hereby repealed
effective December 31, 1989:
(1) Chapter 444 (Contractors License Board)
(2) Chapter 448E (Board of Electricians and Plumbers)
(3) Chapter 464 (Board of Registration of Professional Engineers, Archi-
tects, Surveyors and Landscape Architects)
[(4) Chapter 466 (Board of Public Accountancy)
(5)] (4) Chapter 467 (Real Estate Commission)
[(6)] (5) Chapter 439 (Board of Cosmetology)
[(7)] (6) Chapter 454 (Mortgage Brokers and Solicitors)
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[(8)] (7) Chapter 454D (Mortgage and Collection Servicing Agents)
(b) The following chapter and sections are hereby repealed effective De-

cember 31, 1990:

1997:

212

(1) Chapter 466J (Board of Radiologic Technology)

(2) Sections 321-13 to 321-15 (midwives, laboratory directors, laboratory
technologists, laboratory supervisors, laboratory technicians, tattoo art-
ists, electrologists, and sanitarians)

(c) The following chapters are hereby repealed effective December 31, 1991:

(1) Chapter 447 (Dental Hygienists)

(2) Chapter 453 (Board of Medical Examiners)

(3) Chapter 457 (Board of Nursing)

(4) Chapter 458 (Board of Dispensing Opticians)

(5) Chapter 460] (Pest Control Board)

(6) Chapter 462A (Pilotage)

(7) Chapter 438 (Board of Barbers)

(8) Chapter 468K (Travel Agencies)

(d) The following chapters are hereby repealed effective December 31, 1992:

(1) Chapter 448H (Elevator Mechanics Licensing Board)

(2) Chapter 451A (Board of Hearing Aid Dealers and Fitters)

(3) Chapter 457B (Board of Examiners of Nursing Home Administrators)

(4) Chapter 460 (Board of Osteopathic Examiners)

(5) Chapter 461 (Board of Pharmacy)

(6) Chapter 461J (Board of Physical Therapy)

(7) Chapter 463E (Podiatry)

(e) The following chapters are hereby repealed effective December 31, 1993:

(1) Chapter 437 (Motor Vehicle Industry Licensing Board)

(2) Chapter 437B (Motor Vehicle Repair Industry Board)

(3) Chapter 440 (Boxing Commission)

(4) Chapter 446 (Debt Adjusters)

(5) Chapter 436E (Board of Acupuncture)

(f) The following sections are hereby repealed effective December 31, 1993:

(1) Sections 445-21 to 38 (Auctions)

(2) Sections 445-131 to 136 (Pawnbrokers)

(3) Sections 445-171 to 172 (Secondhand Dealers)

(4) Sections 445-231 to 235 (Scrap Dealers)

(g) The following chapters are hereby repealed effective December 31, 1994:

(1) Chapter 441 (Cemetery and Funeral Trusts)

(2) Chapter 443B (Collection Agencies)

(3) Chapter 452 (Board of Massage)

(4) Chapter 455 (Board of Examiners in Naturopathy)

(5) Chapter 459 (Board of Examiners in Optometry)

(6) Chapter 442 (Board of Chiropractic Examiners)

(7) Chapter 373 (Commercial Employment Agencies)

(8) Chapter 448 (Board of Dental Examiners)

(9) Chapter 465 (Board of Psychology)

(10) Chapter 468E (Speech Pathology and Audiology)
(b) The following chapter is hereby repealed effective December 31, 1995:

(1) Chapter 466 (Board of Public Accountancy)
[(h)] () The following chapters are hereby repealed effective December 31,

(1) Chapter 463 (Board of Private Detectives and Guards)
(2) Chapter 471 (Board of Veterinary Examiners).”
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SECTION 2. Chapter 466, Hawaii Revised Statutes, is amended by adding
new sections to be designated and to read as follows:

“§466-11.5 Single act evidence of practice. In any action brought under
this section, evidence of the commission of a single act prohibited by this chapter
shall be sufficient to justify a penalty, injunction, restraining order, or conviction,
respectively, without evidence of a general course of conduct.

§466-13 Quality review committee. The board may appoint a quality review
commiittee to review the publicly available professional work of firms on a random
basis, without any requirement of a formal complaint or suspicion of impropriety
on the part of any particular firm. The identity of the person for whom the profes-
sional work is done shall be preserved in confidence. In the event the review
discloses information that a firm has not met the appropriate professional standards,
the board may require further investigation of the firm.

Neither the proceedings nor the records of the quality review commlttees
shall be subject to discovery. Except as hereinafter provided, no person in attendance
at a meeting of the committee shall be required to testify as to what transpired at
the meeting; provided that the statements made by any person in attendance at the
meeting who is a party to an action or proceeding the subject matter of which was
reviewed at the meeting, shall be subject to discovery.

§466-14 Hearings. In every case in which it is proposed to revoke or suspend
a license or permit or in which an application has been denied, the board shall give
the person concerned an opportunity for a hearing in conformity with chapter 91.

§466-15 Advisory committees. (a) The director may establish adv1sory
committees, the members of which shall serve as consultants to the board in their
review of certified public accountants and public accountants referred for possible
disciplinary action, and as experts to the department for investigation. The advisory
committee shall be appointed by the director from a list of certified public ac-
countants and public accountants submitted annually by the board.

(b) Each member of the committee shall serve until a new committee is
established, or until the particular case for which the member was designated a
consultant or expert has been concluded.

(¢) The members of the advisory committee shall serve without compen-
sation, but shall be reimbursed for expenses, including travel expenses, necessary
for the performance of their duties.

(d) No member of the advisory committee shall bear any civil liability for
any act done in furtherance of the purpose for which the advisory committee was
established.

§466-17 Construction; severability. If any provision of this chapter or the
application thereof to any person or entity or in any circumstance is held invalid,
the remainder of the chapter and the application of such provision to others or in
other circumstances shall not be affected thereby.”

SECTION 3. Section 466-1, Hawaii Revised Statutes, is amended to read
as follows:

“8466-1 Purpose. It is the policy of this State, and the purpose of this
chapter to promote the [dependability] reliability of information [which] that is used
for guidance in financial transactions or for accounting for or assessing the financial
status or performance of commercial and noncommercial enterprises, whether public
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or private. The public interest requires that persons [attesting as experts] professing
special competence in accountancy or offering assurance as to the reliability or
fairness of presentation of such information [be qualified in fact to do so;] shall
have demonstrated their qualifications to do so, and that persons who have dem-
onstrated and maintained such qualifications be permitted to hold themselves out
as having such special competence or to offer such assurance; that the professional
conduct of persons licensed as having special competence in accountancy be.reg-
ulated in a manner consistent with nationally recognized standards of professional
conduct; that a public authority competent to prescribe and assess the qualifications
[of public accountants] and to regulate the professional conduct of practitioners of
public accountancy be established [and continued]; and that [the attestation of
financial information by persons professing special knowledge in accountancy be
reserved to persons who demonstrate their ability and fitness to observe and apply
the standards of the accounting profession.] the use of titles relating to the practice

of public accountancy that are likely to mislead the public as to the status or
competence of the persons using such titles be prohibited.”

SECTION 4. Section 466-3, Hawaii Revised Statutes, is amended to read
as follows:

§466-3 Definitions. [(1) The term “board” when] When used in this chapter
[shall mean the state board of public accountancy established in section 466-4.],
the following terms have the meanings indicated:
[(2) The term “state” when used in this chapter shall include any state,
territory or insular possession of the United States, and the District of
Columbia.
(3) Masculine terms when used ‘in this chapter shall also include the fem-
inine.]
“Board” means the state board of public accountancy established under
section 466-4.
“Certified public accountant” means the designation given to a person li-
censed under section 466-5 or the law of any other state or foreign country.

“Department” means the department of commerce and consumer affairs.
“Director” means the director of commerce and consumer affairs.

“Firm” means a sole proprietorship, a corporation, or a partnership.
“License” means the document issued by the board to a person designated.

as a certified public accountant under section 466-5. or a person licensed as a public
accountant under section 466-6, or a valid comparable certificate, registration, or

license of certified public accountant or public accountant issued after examination
under the law of any other state or foreign country, or of a permit issued under

section 466-7.

“Licensee” means the holder of a license issued by the board under sections
466-5 and 466-6.

“Permit”’ means a permit to actively practice public accountancy issued under
section 466-7.

B

‘Practice of public accountancy” means the performance or the offering to
perform. by a person or firm holding itself out to the public as a licensee, for a

client or potential client of one or more kinds of services involving the use of

accounting or auditing skills, including the issuance of reports on financial state-
ments, or of one or more kinds of management advisory or consulting services, or
the preparation of tax returns or the furnishing of advice on tax matters.

“Public accountant” means the designation given to a person licensed under
section 466-6, or the law of any other state or foreign country.

“Quality review” means a study, appraisal, or review of one or more aspects
of the professional work of a firm in the practice of public accountancy by a person
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or persons who hold certificates and who are not affiliated with the firm being

reviewed.

“Report”, when used with reference to financial statements. means an opin-

ion, report, or other form of language that states or implies the measure of assurance
as to the reliability of any financial statements, and that also includes, or is ac-
companied by, any statement or implication that the firm issuing it has special
knowledge or competence in accounting or auditing,

“State” means any state, territory, or insular possession of the United States,
except that “this State” means the State of Hawaii.”

SECTION 5. Section 466-4, Hawaii Revised Statutes, is amended to read
as follows:

§466-4 Board of public accountancy. (a) [Members.] There shall be a
board of public accountancy to be known as the state board of public accountancy,
which shall consist of nine members appointed by the governor in the manner
prescribed in section 26-34. All members of the board shall be citizens of the United
States and residents of this State. Five members thereof shall be certified public
accountants in active practice, holding current [certificates as such] licenses and
current permits to practice public accountancyl,] issued under this chapter. Two
members thereof shall be public accountants in active practice holding current
[registrations as such] licenses and current permits to practice public accountancy
issued under this chapter, and two shall be public members.

(b) [Removal.] The governor shall remove or suspend any member of the
board for cause, in accordance with the provisions of section 26-34, including any
member thereof:

(1) [who] Who ceases to engage in active practice as a certified public

accountant or as a public accountant, as the case may be[,]; or

(2) [whose certificate] Whose license of certified public accountant or

[registration] of public accountant, as the case may be, or whose permit
to practice public accountancy:
[(i) has] (A) Has been [cancelled,] canceled, revoked, or sus-
pended][,]:
[(ii) has] (B) Has expired without renewal[,]; or
[(iii) has] (C) Has otherwise become invalid.

(¢} [Organization.] The board shall elect annually a [chairman] chairperson
and a [secretary-treasurer] vice chairperson from its members. The board shall
conduct its meetings and keep records of its proceedings in accordance with the
provisions of chapter 92.

(d) [Compensation and expenses.] Members of the board of [accountants]
public accountancy shall not receive any compensation for performance of the duties
imposed upon them by this chapter, but shall be entitled to necessary traveling
expenses.

(e) [Employees.] The director [of commerce and consumer affairs] shall
employ clerks, proctors, examiners, and other personnel under the provisions of
chapters 76 and 77 to assist the board in the performance of its duties.

(f) [Powers.] The board may[,] in accordance with the provisions of chapter

1[I
(1) [conduct] Initiate investigations and hearings, either upon complaint
or on its own motion on any matter involving the conduct of certified
public accountants [or], public accountants, or firms, or the violation
of any of the provisions of this chapter[, and] or the rules of the board;
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(2) [adopt,] Adopt, amend, and repeal rules [with the approval of the
" governor, and the director of commerce and consumer affairs, and
issue decisions, orders and declaratory rulings, for the orderly conduct
of its affairs and for the administration of this chapter] governing the
administration and enforcement of this chapter and the conduct of the
licensees [including, ‘but not limited to, rules governing professional
qualifications, continuing education and professional conduct, and the
affiliations of individuals, partnerships and corporations for the practice
of public accountancy], as it deems appropriate to establish and main-
tain high standards of competence and integrity in the practice of public
accountancy. ' .

(3) Grant, deny, suspend, or revoke licenses which are authorized by this
chapter and impose such conditions as may be necessary in connection
with the granting, denial, suspension, or revocation of licenses;

(4) Prescribe the proof to be furnished for the issuance of a duplicate
license in place of one alleged to have been lost or destroyed, including
a requirement for any indemnity deemed appropriate to the case:

(5) Grant, renew, forfeit and restore permits to practice which are au-
thorized by this chapter and impose such conditions as may be nec-
essary in connection with the granting, renewal, forfeiture and resto-
ration of permits. '

[(g) Existing board. A person who, on January 1, 1974, was serving as a
member of the board of public accountants theretofore existing under the laws of
this State shall be permitted to continue without reappointment as a member of the
state board of public accountancy established in this section for the duration of the
term in which the person was previously appointed, but shall otherwise be subject
to all the provisions of this chapter; and the person’s appointment as a member of
the previous board shall, for all purposes, be considered as made under this chapter
and subject to the provisions hereof.]”

SECTION 6. Sectidn 466-5, Hawaii Revised Statutes, is amended to read
as follows: :

““8466-5 [Certificate] License of certified public accountant. (a) [Issu-
ance.] A license and a permit are required to practice public accountancy. The
board may license and grant the designation of “certified public accountant” to any
person [(1)] who has {attained] met the following:

1) Attained eighteen years of agel[,];

(2) [who has a reputation for] Possesses a history of competence, trust-

worthiness, [and fairness,] and fair dealing;

(3) [who meets the educational] Educational [and examination] require-

. ments [hereinafter provided in this section, and] of subsection (b).
(4) [who meets the experience requirement hereinafter provided in this
section shall, upon application to the board, be issued a certificate of
“certified public accountant”.] Experience requirements of subsection

(5) Examination requirements of subsection (). and

(6) Paid the appropriate fees and assessments.

[The board shall maintain a list of all persons to whom such certificates are issued.
Such certificates shall be effective for a period not exceeding two years and shall
be renewable biernially upon application to the board.]

(b) [Educational requirements. A person applying for a certificate of certified
public accountant (1) before January 1, 1979,] The educational requirement for a
license shall [be required to have obtained] include a baccalaureate degree conferred
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by a college or university recognized by the board' [or (2) after December 3 1, 1978

shall:] and:
[(A)

(B)
©

Obtain a baccalaureate degree conferred by a college or university
recognized by the board,

Complete the study of accounting and related courses as the board by
rule deems appropriate; and

Complete] (1) Completion of not less than thirty semester hours of
study in addition to those semester hours required for a baccalaureate
degree [at a college or university recognized by the board. The person
may commence the additional hours of study required by this subpar-
agraph prior to obtainment of a baccalaureate degree but only after the
completion of one hundred five semester hours towards the baccalau-
reate degree]. The baccalaureate degree and the thirty semester hours
of additional study shall include a minimum of eighteen semester hours
of upper division or graduate level accounting or auditing subjects.
The content of the additional qualifying hours of study shall be deter-
mined by rules adopted by the board pursuant to chapter 91[.]; or

If the applicant has a minimum of eighteen semester hours of upper
division or graduate level accounting and auditing subjects, the appli-
cant may elect to replace the thirty semester hours with an additional

thirty months of professional experience in a public accounting prac-
tice. This experience shall not be credited toward the experience re-

quirements in_subsection (d).

(¢) [Exemption from educational requirements.] A person([:] shall be exempt
from the requirements in subsection (b) if that person:

6y)
2

(B)

[Who holds] Holds a current [registration] license as a public accoun-
tant under section 466-6; or

[Who: (A)] Holds, and has continued to hold, a valid comparable
certificate, registration, or license of certified public accountant of
another state for a period of not less than ten years preceding the date
of the person’s application under this section, and has been in active
practice of public accountancy in one or more states for a period of
not less than five years preceding the date of the application [under
this section]; or

The] (3) As the board determines, has met the educational require-
ments of this State for a [certificate] license of certified public ac-
countant as [they] the requirements existed when the person was orig-
inally issued a [certificate] license of certified public accountant by
the other state[;

shall, upon application to the board and demonstration that the continuing education
requirements established by rule of the board have been satisfied, be exempt from
the educational requirements of subsection (b)].

(d) [Experience requirement. A person applying for a certificate of certified
public accountant shall be required to:] Each applicant shall present satisfactory
evidence in the form of a notarized or certified statement from present or former

employer(s) that the applicant has met one of the following experience requirements

for license:

(D

2

[Complete] Completion of one thousand five hundred chargeable hours
in the performance of audits involving the application of generally
accepted accounting principles and' auditing standards[;] earned while
in public accounting practice; or

[Complete] Completion of two years of professional experience in
public accounting practice[. Representation of satisfaction of the ex-
perience requirement by an applicant for a certificate of certified public
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accountant and by any of the applicant’s employers shall be submitted
to the board under oath.] as defined in section 466-3.

(e) [Examination requirements. A person applying for a certificate of cer-
tified public accountant shall be required to have satisfactorily completed an ex-
amination in accounting, auditing, and such other related subjects as the board shall
determine to be appropriate. Such examination shall be held by the board and shall
take place as often as the board shall determine to be desirable, but not less frequently

than once each year.] The examination required to be passed shall be in writing,
shall be held twice a year, and shall test the applicant’s knowledge of the subjects
of accounting theory, accounting practice, auditing, and other related subjects as
the board may specify by rule. The time for holding the examination shall be fixed
by the board and may be changed from time to time. The board shall prescribe the
methods of applying for and conducting the examination, including methods for
grading papers and determining a passing grade required by an applicant for a

license; provided that the board shall, to the extent possible, see to it that the grading
of the examination and the passing grades are uniform with those applicable in all

other states. The board may use the Uniform Certified Public Accountant Exami-
nation and Advisory Grading Service of the American Institute of Certified Public
Accountants, and may contract with third parties to perform the administrative
services with respect to the examination as the board deems appropriate to assist

it in performing its duties herein.
(f) [Admission to examination. A person (1) who has met the applicable

educational requirements prescribed in subsection (b) of this section, or (2) who
has not met all of the requirements prescribed by subsection (b)(2) of this section
but who expects to meet the requirements of subsections (b)(2)(A) and (b)(2)(B)
of this section within one hundred twenty days following the examination prescribed
in subsection (e), or (3) who is exempted from such educational requirements by
subsection (c), shall, upon application to the board, be admitted to such examination.
An applicant who has been admitted to the examination pursuant to subsection
(H)(2) will not receive any conditional credit pursuant to subsection (g) for any
portion of the examination, unless the applicant completes all of the educational
requirements of subsections (b)(2)(A) and (b)(2)(B) within one hundred twenty days
following the examination. An applicant admitted to the examination pursuant to
subsection (f)(2), who satisfactorily completes the entire examination, will not be
entitled to receive a certificate of certified public accountant unless:

(1) The applicant completes the educational requirements of subsections
(b}(2)(A) and (b)(2)(B) within one hundred twenty days following the
examination; and

(2) The applicant completes the educational requirements of subsection
(b)(2)(C) within a time period following the examination which shall
be established by the board by rules promulgated pursuant to chapter
91.] The board may allow an applicant to sit for the Uniform Certified
Public Accountant Examination, if the applicant has met at least one

of the following:
Baccalaureate degree in accounting conferred by a college or university

acceptable to the board; or

a

(2) Baccalaureate degree with a major in a subject other than in accounting,
plus eighteen semester hours of upper division or graduate level ac-
counting or auditing subjects, conferred by a college or university
acceptable to the board: or

(3) Baccalaureate degree or its equivalent in accounting, conferred by a
college or university outside of the United States and submission of a
letter of acceptance from an accredited United States college or uni-
versity to its advanced degree program.
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(g) [Re-examination.] The board [may by regulation] shall prescribe the
terms and conditions under which an applicant who has taken the examination
[described] prescribed in subsection (e), but who has not satisfactorily completed
[that] the examination, may be given credit for any part thereof that the applicant
has satisfactorily completed. The board may also provide [by regulation for a
reasonable waiting period] a specific length of time for an applicant to apply for
re-examination.

(h) [Exemption from examination requirements.] A person [(1)] who is the
holder of a valid comparable certificate, registration, or license of certified public
accountant issued under the laws of another state[, or (2) who is] may be exempted

from taking the Uniform Certified Public Accountant Examination. The board shall
prescribe the methods and requirements for exemption from examination require-

ments. The board shall prescribe the methods and requirements for exemption for
the holder of a valid comparable certificate, registration, or license[, or] and a

degree [in] from a foreign country [determined by the board to be (A) a recognized
qualification for the practice of public accountancy in such other country, (B)
comparable to a certificate of certified public accountant of this State, and (C)
issued to such person on the basis of an examination comparable to the examination
described in subsection (e), shall, upon application to the board, be exempt from
the examination requirements specified in subsection (e)].

(i) [Existing certificate holders.] A person who, on January 1, 1974, holds
a [certificate] license of certified public accountant issued under the laws of this
State theretofore existing shall not be required to obtain an additional [certificate]
license of certified public accountant under this chapter, but shall otherwise be
subject to all the provisions of this chapter; and [such a certificate] the license
theretofore issued shall’ for all purposes' be considered a [certificate] license issued
under this chapter and subject to the provisions [hereof.] herein.

(j) A person applying for a [certificate] license of certified public accountant
after December 31, 1983, shall be allowed the option of electing to replace the
requirements of subsection [(b)(2)(C)] (b)(1) with an additional thirty months of
professional experience in a public accounting practice.

(k) Licenses shall be effective for a period not exceeding two years and
shall be renewable biennially on or before December 31 of every odd-numbered

year upon application to the board.

(1) The board may renew the license of a certified public accountant who
completes a renewal application and fulfills the following requirements:

(1) Holds a valid and current license; and

(2) Paid appropriate fees and assessments.

(m) Failure to renew_a license on or before December 31 of every odd-

numbered year, shall constitute a forfeiture of license. Continued practice in public
accountancy without renewing or restoring a license and permit shall constitute
unlicensed activity. Any person engaged in unlicensed activity shall be subject to
sections 466-9, 466-11, 487-13, and 26-9.

(n) The board shall specify the method and requirements of application for

restoration of a forfeited license. The date of restoration of the license shall be the

date of board approval of the restoration. Restorations shall not be retrospective.”

SECTION 7. Section 466-6, Hawaii Revised Statutes, is amended to read
as follows:

§466-6 [Registration] License of public accountant. (a) [Registration.]
A license and a permit are required to actively practice public accountancy. A
person;
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(1) [who] Who has attained eighteen years of agel[,];

(2) [who is of good moral character,] Who possesses a history of com-

petence, trustworthiness, and fair dealing;

(3) [who] Who was serving in the armed forces of the United States on

June 15, 1955][,].

(4) [who] Who was a resident of the Territory of Hawaii at the time of

entering such service in the armed forces[,]; and

(5) [who] Who at the time of entering such service, met the requirements

set forth in [paragraph] subparagraph (A), (B) or (C) of this subsection,

shall, upon application to the board within six months after honorable
discharge or release from such service, be [registered] licensed by the
board as a “public accountant”:

(A) Any person who held oneself out to the public as being engaged
in the practice of public accountancy and who was engaged in
the practice of public accountancy as the person’s principal oc-
cupation, either on the person’s own account or as a member of
a firm, or as an employee of a certified public accountant or
public accountant, and was regularly assigned to accountancy
engagements][.];

(B) Any person who was engaged in accounting or auditing work in
the Territory of Hawaii as an employee of the United States, of
the Territory, or of any county, in a position in grade GS-9 under
the territorial classification schedule in effect on March 1, 1955,
or the equivalent or higher grade[.]; or

(C) Any person who was engaged in private accounting or auditing
who has had not less than three [years’] years of experience in
such work, or in public accounting, or both, and whose expe-
rience was of such a character and for a length of time sufficient
in the opinion of the board to be substantially equivalent to three
years of public accounting experience.

[The board shall maintain a list of all persons who are so registered. Such
registrations]

(b) Licenses shall be effective for a period not exceeding two years and
shall be renewable biennially on or before December 31 of every odd-numbered
year upon application to the board.

[(b)] () [Existing registrations.] A person who, on January 1, 1974, holds
a [registration] license of public accountant under the laws of this State theretofore
existing, shall not be required to [register again] obtain an additional license under
this chapter, but shall otherwise be subject to all the provisions of this chapter; and
such previous [registration] license shall, for all purposes, be considered [registra-
tion] a license under this chapter and subject to the provisions [hereof.] herein.”

SECTION 8. Section 466-7, Hawaii Revised Statutes, is amended to read
as follows:

“8466-7 Permits to practice. (a) [Biennial practice permits. A person (1)
who is holding a current certificate of certified public accountant or a current
registration as a public accountant and (2) who has complied with continuing
education requirements established by rule of the board, shall, upon application to
the board, be issued a permit to practice public accountancy in this State. Such
permit to practice shall be effective for a period not exceeding two years.] A license
and permit are required to actively engage in the practice of public accountancy.
The board may grant or renew a permit to actively engage in the practice of public

accountancy. Permits shall be initially issued and renewed for periods of two years
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but in any event shall expire on December 31 of every odd-numbered year. The
board shall prescribe the methods and requirements for application.

"(b) [Temporary practice permits. A person] An applicant for the initial
issuance or renewal of a permit shall have:

(1) A valid license;

(2) Completed continuing professional education hours, the content of

whioh shall be specified by the board which may provide for special

consideration by the board to applicants for permit renewal when, in
the judgment of the board, full compliance with all requirements of
continuing education cannot reasonably be met;

(3) Completed an application; and

(4) Paid appropriate fees and assessments.

(c) The board may grant a temporary permit to actively engage in the practice

of public accountancy to any person who:

(1) [who has] Has attained eighteen years of age[,];

(2) [who is of good moral character,] Possesses a history of competence,
trustworthiness. and fair dealing;

(3) [who holds] Holds a valid [certificate] license of certified public ac-
countant or [a valid registration as a] of public accountant issued under
the laws of another state, or who holds a valid comparable certificate,

registration, or license or degree [of] from a foreign country determined
by the board to be a recognized qualification for the practice of public
accountancy in such other country[, and]i

(4) [who, incidental] Incidental to the person’s practice in such other state
or country, desires to practice public accountancy in this State on a
temporary basis[, shall, upon application to the board, be issued a
temporary practice permit.]; and ,

(5) Has completed an application.

Such permit shall be effective for a period not exceeding three months, and shall
specify the nature and extent of the practice so perm1tted

(d) All firms shall obtain a permit to practice. The board may issue or renew

a permit to actively engage in the practice of public accountancy to any firm which
submits a completed application and demonstrates qualifications as Drescnbed by
the board.

(e) Failure to submit the requlred fees continuing education hours or other

requirements for renewal as specified in this section by December 31 of every odd-

numbered year, shall constitute forfeiture of the permit. Continued performance in

the practice of public accountancy without a permit shall constitute unlicensed

act1v1ty and the individual or firm shall be subject to sections 466 9 and 466-11,
section 487-13, and section 26-9.

(f) The board may restore forfeited permits to the 1nd1v1dual or firm which

satisfies the following
(1) The requirements of subsect10ns (a). (b). (¢) or (d) of th1s section; and

(2) Payment of required fees.”

SECTION 9. Section 466-8, Hawaii Revised Statutes, is amended by amend-
ing subsection (e) to read as follows

“(e) An application for the issuance of a biennial permit to practice for an
individual or firm under section 466-7(a) and (d) shall be accompanied by the
application and permit to practice fees. An applicant for the restoration of a forfeited
permlt shall pay a fee with the application for restoration in an amount equal to
twice the amount of the fees which the applicant would have paid had the applicant
renewed the permit by December 31 of every odd-numbered year.”
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SECTION 10. Section 466-9, Hawaii Revised Statutes, is amended to read

as follows:

“8466-9 Dlsc1plmary action. (a) [Causes. The] In accordance with chapter
91, the board may[, in accordance with the provisions of chapter 91,] take the

following action: -

)
2)

3

&

@ SO
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action:

E
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[(B)]

(O]

D

@

)
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[cancel,] Cancel or revokel[,] any license or permit issued under section
466-5, 466-6, or 466-7, or corresponding provisions of prior law;
[suspend] Suspend a license or permit for a period of not [exceeding]
more than two years[, or refuse];

Refuse to renew [any certificate of certified public accountant, regis-
tration of public accountant] a license or permit [to practice issued
under this chapter, or it may (2)] for a period of not more than two
years;

Reprimand, censure [a person holding any such certificate, registration
or permit, for any one or a combination of the followmg causes: (A)
Dishonesty,] or limit the scope of practice of any licensee or f1rm, '
Impose an administrative fine not exceeding $1,000;

Place a licensee or firm on probation;

Require a firm to have a quality review conducted in the manner
specified by the board; or '

Regquire a licensee to attain satisfactory completlon of additional con-

tinuing professional education hours as specified by the board.

(b) Any one or more of the following shall constitute grounds for disciplinary

Fraud or deceit [or fraud] in obtaining [any certificate, registration] a
license or permit; [to practlce issued under the provisions of this chap-
ter.]

Disciplinary action taken by another state where the license is canceled,
revoked, suspended. denied, or refused renewal;

Failure, on the part of a holder of a license or a permit under sections

466-5, 466-6, or 466-7, to maintain compliance with the regulrement

for issuance of a license ot a permit, or renewal of a license or Qerm1t,
or to report changes to the board;

Revocation or suspension of the right to practice before any state or

federal agency;
(5) Dishonesty, deceit, fraud or gross negligence in the practice of

public accountancy|.] or in the filing or failure to file a licensee’s or
firm’s own income tax returns;

(6) Violation of any [of the provisions] provision of [sectlon 466-10]
this' chapter or of any rule {or regulation of] adopted by the board
[relating to professional conduct.];

Violation of any provision of professional conduct established by the
board under this chapter,

Conviction of any c¢rime an element of which is dlshonestv or fraud,
under the laws of the United States, of this State, or of any other state
if the act involved. would have constituted a crime under the laws of
this State;

Performance of any fraudulent act while holdlng a license or perm1t
issued under this chapter; or

Any conduct reﬂectmg adversely upon the hcensee $ Or permit holder s

fitness to engage in the practice of public accountancy :

[(b) Reinstatement. ] (c) Upon application of any person against whom dlS-
ciplinary actlon has been taken under the provisions of subsection (a) of this section,
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the board may, in accordance with the provisions of chapter 91, reinstate such
person and reissue any [certificate, registration] license or permit to practice which
was affected by such disciplinary action.

(0]

The board shall specify the manner in which an application shall be
made, the time within which it shall be made, and the circumstances

under which the forefeited license may be reinstated.

Before reissuing. the board may:

(A) Require the applicant to show successful completion of specified
continuing professional education; and

(B) Make the reinstatement of a license or permit conditional and
subject to satisfactory completion of a quality review conducted
in a manner as the board may specify.”

SECTION 11. Section 466-10, Hawaii Revised Statutes, is amended to read

as follows:

““§466-10 Prohibited acts. (a) Use of title “certified public accountant[.]:

6y

)

3

Except as otherwise provided in subsection (d) of this section, no person
shall assume or use the title or designation “certified public accountant”
or the abbreviation “CPA” or any other title, designation, words, let-
ters, sign, card, or device likely to be confused with “certified public
accountant” or “CPA” or tending to indicate that [such] the person is
a certified public accountant, unless [such] the person holds a current
[certificate] license of certified public accountant issued under this
chapter and a current permit to practice [as such] issued under this
chapter|.];

No partnership or corporation shall assume or use the title or desig-
nation “certified public accountant” or the abbreviation “CPA” or any
other- title, designation, words, letters, abbreviation, sign, card, or
device likely to be confused with “certified public accountant” or “CPA”
or tending to indicate that such partnership or corporation is composed
of certified public accountants, unless each of the partners of [such]
the partnership who are in the practice of public accountancy in this
State, or each of the shareholders of [such] the corporation who are
in the practice of public accountancy in this State, holds a current
[certificate] license of certified public accountant issued under this
chapter and a current permit to practice [as such] issued under this
chapter{.]; and

No person shall assume or use the title or designation “certified public
accountant” or the abbreviation “CPA” or any other title, designation,
words, letters, abbreviation, sign, card, or device likely to be confused
with “certified public accountant” or “CPA”, in conjunction with names
indicating or implying that there is a partnershlp or corporation, or in
conjunction with the designation “and Company” or “and Co.” or a
similar designation if, in any [such] case, there is in fact no bona fide
partnership or corporation existing under the laws of this State.

(b) Use of title “public accountant”].]};

(1

Except as otherwise provided in subsection (d) of this section, no person
shall assume or use the title or designation “public accountant” or the
abbreviation “PA” or any other title, designation, words, letters, sign,
card, or device likely to be confused with “public accountant” or “PA”
or tending to indicate that [such] the person is a public accountant
unless [such] the person holds a current registration of public accoun-
tant issued under this chapter and a current permit to practice [as such]
issued under this chapter[.];
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No partnership or corporation shall assume or use the title or desig-
nation “public accountant” or the abbreviation “PA” or any other title,
designation, words, letters, abbreviation, sign, card, or device likely
to be confused with “public accountant” or “PA” or tending to indicate
that [such] the partnership or corporation is composed of public ac-
countants, unless each of the partners of [such] the partnership who
are in the practice of public accountancy in this State, or each of the
shareholders of [such] the corporation who are in the practice of public
accountancy in this State, holds a current [registration] license of public
accountant issued under this chapter and a current permit to practice
[as such] issued under this chapter[.]; and

No person shall assume or use the title or designation “public accoun-
tant” or the abbreviation “PA” or any other title, designation, words,
letters, abbreviation, sign, card, or device likely to be confused with
“public accountant” or “PA”, in conjunction with names indicating or
implying that there is a partnership or corporation, or in conjunction
with the designation “and Company” or “and Co.” or a similar des-
ignation if, inany [such] case, there is in fact no bona fide partnership
or corporation existing under the laws of this State.

(c) Representation of special knowledgel.]:

ey

03

No person shall sign or affix [his] the person’s name or any trade or
assumed name used by [him] the person in [his] the person’s profession
or business with any wording indicating, suggesting, or implying that
[he] the person is an accountant or auditor, or with any wording in-
dicating, suggesting, or implying that [he] the person has special
knowledge in accounting or auditing, to any opinion or certificate
attesting in any way to the reliability of any representation or estimate
in regard to any person or organization embracing:
(A) Financial information, or
(B) Facts respecting compliance with conditions established by law
or contract, including but not limited to statutes, ordinances,
regulations, grants, loans, and appropriations, unless [such] the
person holds a current [certificate or registration] license and a
current permit to practice issued under this. chapter.
No person shall sign or affix a partnership or corporate name with any
wording indicating, suggesting, or implying that it is a partnership or
corporation composed of accountants or auditors or persons having
special knowledge of ‘accounting or auditing, to any opinion or certif-
icate attesting in any way to the reliability of any representation or
estimate in regard to any person or organization embracing:
(A) Financial information, or
(B) Facts respecting compliance with conditions established by law
or contract, including but not limited to statutes, ordinances,
regulations, grants, loans, and appropriations,
unless each of the partners of [such] the partnership who are in the
practice of public accountancy in this State or each of the shareholders
of [such] the corporation who are in the practice of public accountancy
in this State holds a current [certificate] license of certified public
accountant or [a current registration] of public accountant issued under
this chapter and a current permit to practice [as such] issued under this
chapter.

(d) [Exceptions.] Nothing contained in this chapter shall prohibit any person:
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(1) Who holds a current [certificate] license of certified public accountant
issued under this chapter from assuming and using the title and des-
ignation “certified public accountant” or “CPA”; provided that if [such]
the person does not also hold a current permit to practice [as such]
issued under this chapter, [he] the person shall clearly indicate in
assuming and using said title that [he] the person does not hold [himself]
the person’s self out to be in the practice of public accountancyl.];

(2) Who holds a current [registration] license of public accountant issued
under this chapter from assuming and using the title and designation
“public accountant” or “PA”; provided that if [such] the person does
not also hold a current permit to practice [as such] issued under this
chapter, [he] the person shall clearly indicate in assuming and using
[said] the title that [he] the person does not hold [himself] the person’s
self out to be in the practice of public accountancy].];

(3) Who holds a temporary practice permit issued under this chapter from
using the title and designation under which [he] the person is generally
known in the state or country from which [he] the person received
[his] a valid comparable certificate, registration, or license [or degree]
for the practice of public accountancyl.]:

(4) Who is not a certified public accountant or public accountant from
serving as an employee of, or an assistant to, a certified public ac-
countant or public accountant; provided that [such] the employee or
assistant works under the control and supervision of a person who
holds a current [certificate] license of certified public accountant or [a
current registration] of public accountant and a current permit to prac-
tice [as such] issued under this chapter; and provided further that {such]
the employee or assistant does not issue any statement or report over
[his] the person’s name except [such] office reports to [his] the person’s
employer as are customary, and that [such] the employee or assistant
is not in any manner held out to the public as a certified public ac-
countant or public accountant[.];

(5) Who is an officer, employee, partner, or principal of any organization
from signing or affixing [his] the person’s name to any statement or
report in reference to the affairs of that organization; provided that in
so signing or affixing [his] the person’s name [he] the person shall
clearly indicate that [he] the person is an officer, employee, partner,
or principal of the organization, and the position, title, or office which
[he] the person holds therein[.];

(6) Who is a public official or public employee from the performance of
[his] the person’s duties as such[.]; or

(7) Who is an attorney at law from engaging in practice as such.”

SECTION 12. Section 466-11, Hawaii Revised Statutes, is amended to read
as follows:

“§466-11 [Measures] Injunctions against [violation.] prohibited acts. (a)
Whenever, as a result of an investigation under section 466-13 or otherwise, the
board has reason to believe that any person or firm has engaged, or is about to
engage, in any act, or acts, or [practice which constitutes,] practices that constitute
or will constitute[,] a violation of section 466-10, the board may certify the facts
underlying the belief to the attorney general of this State, who shall make application
to the appropriate court for an order enjoining the act, or acts, or [practice,] practices,
and, upon a showing by the board that the person or firm has engaged, or is about
to engage, in any act, or_acts, or [practice,] practices, an injunction, restraining
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order, or other order as may be appropriate shall be granted by the court without
bond. :
(b) [Any person who violates any provision] A violation of section 466-10
[shall be guilty of] is a misdemeanor. Whenever the board has reason to believe
that any person is liable to punishment under this section it may certify the facts
underlying the belief to the county attorney or prosecuting attorney of the county
in which the violation occurred who shall cause appropriate proceedings to be
brought.

(c) Any person [violating] or firm who violates this chapter [shall] may be
fined not more. than $1,000 for each violation.

(d) The display or uttering by a person or firm of a card, sign, advertisement,
or other printed, engraved, or written instrument or device bearing a person’s or
firm’s name in conjunction with the words “certified public accountant” or any
abbreviation thereof, of the words “public accountant” or any abbreviation thereof,
shall be prima facie evidence in any action brought under subsection (a) or (b) of
this section that the person or firm whose name is so displayed, caused or procured
the display or uttering of the card, sign, advertisement, or other printed, engraved,
or written instrument or device and that the person or firm is holding [oneself] itself
out to be a certified public accountant or public accountant holding a current permit
to practice issued under section 466-7. [In any action, evidence of the commission
of a single act prohibited in section 466-10 shall be sufficient to justify an injunction
or a conviction without evidence of a general course of conduct.]

(e) Unless otherwise expressly provided, the remedies or penalties provided
by this chapter are cumulative to each other and to the remedies or penalties available
under all other laws of this State.”

SECTION 13. Section 466-12, Hawaii Revised Statutes, is amended to read
as follows:

“§466-12 Ownership of accountant’s working papers. All statements,
records, schedules, working papers, and memoranda made by [a certified public
accountant or public accountant incident] the licensee, partner, shareholder, officer,
director, or employee incidental to, or in the course of [professional service] ren-
dering services to [clients by such accountant,] a client in the practice of public
accountancy. except reports submitted by [a certified public accountant or public
accountant] the licensee to [a] the client[,] and except for records that are part of
the client’s records, shall be and remain the property of [such accountant] the
licensee in the absence of an express agreement between [such accountant] the
licensee and the client to the contrary. No [such] statement, record, schedule,
working paper, or memorandum shall be sold, transferred, or bequeathed, without
the consent of the client or the client’s personal representative or assignee, to anyone
other than one or more surviving partners or stockholders or new partners or stock-
holders of [such accountant or to the accountant’s corporation.] the licensee, or
any combined or merged firm or successor in interest to the licensee or operation
of law.”

SECTION 14. Statutory material to be repealed is bracketed. New statutory
material is underscored.?

SECTION 15. This Act shall take effect upon its approval.
(Approved June 7, 1989.)
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Notes

1. So in original.
2. Edited pursuant to HRS §23G-16.5.

ACT 111 S.B. NO. 717

A Bill for an Act Relating to Voter Registration.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 11-15, Hawaii Revised Statutes, is amended to read
as follows:

“§11-15 Application to register. (a) Any person qualified to and desiring
to register as a voter in any county, may present oneself at any time during business
hours to the clerk of the county, then and there to be [examined under oath as to
the person’s qualifications as a voter.] registered to vote. Each applicant shall make
and subscribe to an application in the form of an affidavit.

The affidavit shall contain the following information:

(1) Name;

(2) Social security number;

(3) Date of birth;

(4) Residence, including mailing address;

(5) That the residence stated in the affidavit is not simply because of the
person’s presence in the State but that the residence was acquired with
the intent to make Hawaii the person’s legal residence with all the
accompanying obligations therein;

(6) That the person is a citizen.

(b) Any person qualified to and desiring to register as a voter for the election
of members of the board of trustees of the office of Hawaiian affairs shall make
and subscribe to an application in the form of an affidavit which shall state that
the person is Hawaiian and which shall contain the information required under
subsection (a). The affidavit shall also apply to all elections, primary, special
primary, general, special general, special, or county, held in the State, under all
voting systems used within the State, so far as applicable and not inconsistent with
this title.

(c) The applicant shall swear to the truth of the allegations in [the applicant’s
application before the clerk, who is authorized to administer oaths.] the affidavit
on application for voter registration or other form prescribed by the chief election
officer. Unless contested by a qualified voter, the clerk may accept, as prima facie
evidence, the allegation of the applicant in information required in the affidavit in
item 5 of subsection (a), and the allegation of the applicant that the applicant is
Hawaiian required in subsection (b). In any other case where the clerk shall so
desire or believe the same to be expedient, the clerk may demand that the applicant
furnish substantiating evidence to the allegations of the applicant’s application.

(d) If the clerk is satisfied that the applicant is entitled to be registered as
a voter, the applicant shall then affix the applicant’s signature to the affidavit [and
the clerk shall affix the clerk’s signature; or]. In the case where an applicant is
unable to write for reason of illiteracy, blindness, or other physical disability the
clerk shall enter “Unable to sign” and the reason in the space for the applicant’s
signature. A voter having once been registered shall not be required to register
again for any succeeding election, except as hereinafter provided. The affidavits
so approved or accepted by the clerk shall thereupon be numbered appropriately,
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filed by the clerk and kept in some convenient place so as to be open to public
inspection and examination.

(e) The clerk may designate a subordinate or subordinates to act in the
clerk’s place and stead in all matters covered by this section, [provided] except that
no candidate shall be eligible to serve as a subordinate.”

SECTION 2. There is appropriated out of the general revenues of the State
of Hawaii the sum of $ ,1 or so much thereof as may be necessary for fiscal
year 1989-90, to carry out the purposes of this Act, including the hiring of necessary
staff. The sum appropriated shall be expended by the office of the lieutenant
governor.

SECTION 3. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 4. This Act shall take effect on July 1, 1989.
(Approved June 7, 1989.)

Note

1. So in original.

ACT 112 S.B. NO. 733

A Bill for an Act Relating to the Judiciary.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 76-16, Hawaii Revised Statutes, is amended to read
as follows:

“§76-16 Civil service and exemptions. The civil service to which this part
applies comprises all positions in the State now existing or hereafter established
and embraces all personal services performed for the State, except the following:

(1) Commissioned and enlisted personnel of the Hawaii national guard as
such, and positions in the Hawaii national guard that are required by
state or federal laws or regulations or orders of the national guard to
be filled from those commissioned or enlisted personnel;

(2) Positions filled by persons employed by contract where the director of
personnel services has certified that the service is special or unique or
is essential to the public interest and that, because of circumstances
surrounding its fulfillment, personnel to perform the service cannot be
obtained through normal civil service recruitment procedures. Any such
contract may be for any period not exceeding one year;

(3) Positions of a temporary nature needed in the public interest where the
need for the position does not exceed one year, but before any person
may be employed to render the temporary service, the director shall
certify that the service is of a temporary nature and that recruitment
through normal civil service recruitment procedures is not practicable;

(4) Positions filled by the legislature or by either house or any committee
thereof;

(5) Employees in the office of the governor and household employees at
Washington Place;
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Positions filled by popular vote;

Department heads, officers, and members of any board, commission,
or other state agency whose appointments are made by the governor
or are required by law to be confirmed by the senate;

Judges, referees, receivers, masters, jurors, jury commissioners, no-
taries public, land court examiners, court commissioners, and attorneys
appointed by a state court for a special temporary service;

One bailiff for the chief justice of the supreme court who shall have
the powers and duties of a court officer and bailiff under section 606-
14; one secretary or clerk for each justice of the supreme court, each
judge of the intermediate appellate court, and each judge of the circuit
court; three law clerks for the chief justice of the supreme court, two
law clerks for each associate justice of the supreme court and each
judge of the intermediate appellate court, and one law clerk for each
judge of the circuit court and the administrative judge of the district
court of the first circuit (provided that the law clerk for a judge of the
circuit court shall be employed in lieu of and shall have the powers
and duties of a court officer and bailiff under section 606-14); sheriff,
first deputy sheriff, and second deputy sheriff; and one private secretary
for the administrative director of the courts. the deputy administrative
director of the courts, each department head, each deputy or first
assistant, and each additional deputy, or assistant deputy, or assistant
defined in paragraph (16);

First deputy and deputy attorneys general, the administrative services
manager of the department of the attorney general, one secretary for
the administrative services manager, an administrator and any support
staff for the criminal and juvenile justice resource coordination func-
tions, and law clerks;

Teachers, principals, vice-principals, district superintendents, chief
deputy superintendents, other certificated personnel, and not more than
twenty noncertificated administrative, professional, and technical per-
sonnel not engaged in instructional work in the department of educa-
tion, and members of the faculty of the University of Hawaii, including
research workers, extension agents, personnel engaged in instructional
work, and administrative, professional, and technical personnel of the
university;

Employees engaged in special, research, or demonstration projects
approved by the governor;

Positions filled by inmates, kokuas, patients of state institutions, per-
sons with severe physical or mental handicaps participating on the
work experience training programs, and students and positions filled
through federally funded programs which provide temporary public
service employment such as the federal Comprehensive Employment
and Training Act of 1973;

A custodian or guide at Iolani Palace, Royal Mausoleum, and Hulihee
Palace;

Positions filled by persons employed on a fee, contract, or piecework
basis who lawfully may perform their duties concurrently with their
private business or profession or other private employment and whose
duties require only a portion of their time, if it is impracticable to
ascertain or anticipate the portion of time to be devoted to the service
of the State;
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(16)

a7

(18)

(19)
(20)

1)

(22)

(23)

Positions of first deputies or first assistants of each department head
appointed under or in the manner provided in section 6, Article V, of
the State Constitution; three additional deputies or assistants either in
charge of the highways, harbors, and airports divisions or other func-
tions within the department of transportation as may be assigned by
the director of transportation, with the approval of the governor; one
additional deputy to administer all hospitals within the jurisdiction of
the department of health; one additional deputy in the department of
health to administer all environmental health programs within the ju-
risdiction of the department; one additional deputy in the department
of human services either in charge of welfare or other functions within
the department as may be assigned by the director of human services;
one additional deputy in the department of health in charge of admin-
istration or other functions within the department as may be assigned
by the director of health with the approval of the governor; one ad-
ditional deputy in the department of business and economic develop-
ment to perform the duties assigned by the director of business and
economic development and approved by the governor; one additional
deputy in the department of budget and finance to perform the duties
assigned by the director.of finance and approved by the governor; one
additional deputy within the department of land and natural resources
to perform the duties to be assigned by the chairperson of the board
of land and natural resources; and an administrative assistant to the
superintendent of education;

Positions specifically exempted from this part by any other law; pro-
vided that all of the positions defined by paragraph (9) shall be included
in the position classification plan;

Positions in the state foster grandparent program and positions for
temporary employment of senior citizens in occupations in which there
is a severe personnel shortage or in special projects;

Household employees at the official residence of the president of the
University of Hawaii;

Employees in the department of education engaged in the supervision
of students during lunch periods and in the cleaning of classrooms
after school hours on a less than half-time basis:

Employees hired under the tenant hire program of the Hawaii housing
authority; provided that no more than twenty-six per cent of the au-
thority’s work force in any housing project maintained or operated by
the authority shall be hired under the tenant hire program;

Positions of the federally funded expanded food and nutrition program
of the University of Hawaii which require hiring of nutrition program
assistants who live in the areas they serve; and

Positions filled by severely handicapped persons who are certified by
the state vocational rehabilitation office that they are able to perform
safely the duties of the positions. :

The director shall determine the applicability of this section to specific

positions.

Nothing in this section shall be deemed to affect the civil service status of
any incumbent as it existed on July 1, 1955.”

SECTION 2. Nothing in this Act shall be deemed to affect the civil service
status of any incumbent as of the effective date of the Act.

SECTION 3. Statutory material to be repealed is bracketed.! New statutory
material is underscored.
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SECTION 4. This Act shall take effect upon its approval.
(Approved June 7, 1989.)

Note

1. No bracketed material.

ACT 113 S.B. NO. 751

A Bill for an Act Relating to Financial Disclosure.

Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 84-17, Hawaii Revised Statutes, is amended by amend-
ing subsection (¢) to read as follows:

“(c) The following persons shall file annually with the state ethics com-
mission a disclosure of financial interests:

0y
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“

(5)
©6)

M

(8)
®

(10)

an

The governor, the lieutenant governor, the members of the legislature,
and delegates to the constitutional convention; provided that delegates
to the constitutional convention shall only be required to file initial
disclosures.

The directors and their deputies, the division chiefs, the executive
directors and the executive secretaries and their deputies, the pur-
chasing agents and the fiscal officers, regardless of the titles by which
the foregoing persons. are designated, of every state agency and de-
partment.

The permanent employees of the legislature and its service agencies,
other than persons employed in clerical, secretarial, or similar posi-
tions.

The administrative director of the State, and the assistants in the office
of the governor and the lieutenant governor, other than persons em-
ployed in clerical, secretarial, or similar positions.

The hearings officers of every state agency and department.

The president, the vice presidents, assistant vice presidents, the chan-
cellors, and the provosts of the University of Hawaii and its community
colleges.

The superintendent, the deputy superintendent, the assistant superin-
tendents, [and] the district superintendents, the state librarian, and the
deputy state librarian of the department of education.

The administrative director and the deputy director of the courts.
The members of every state board or commission whose original terms
of office are for periods exceeding one year and whose functions are
not solely advisory.

Candidates for state elective offices, including candidates for election
to the constitutional convention, provided that candidates shall only
be required to file initial disclosures. _

The administrator and assistant administrator of the office of Hawaiian
affairs.”

SECTION 2. Section 84-17, Hawaii Revised Statutes, is amended by amend-
ing subsection (d) to read as follows:

“(d) The financial disclosure statements of the following persons shall be
public records and available for inspection and duplication [as specified in section

92-51]:
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(1) The governor, the lieutenant governor, the members of the legislature,
candidates for and delegates to the constitutional convention, the meim-
bers of the board of education, the trustees of the office of Hawaiian
affairs, and candidates for state elective offices.

(2) The directors of the state departments and their first and second de-
puties.

(3) The administrative director of the State.

(4) The president, the vice presidents, the assistant vice presidents, [and]
the chancellors,' and the provosts of the University of Hawaii.

(5) The superintendent [and], the deputy superintendent, the state librarian,
and the deputy state librarian of the department of education.

(6) The administrative director and the deputy director of the courts.

(7) The administrator and the assistant administrator of the office of Ha-
waiian affairs.” :

SECTION 3. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 4. This Act shall take effect upon its approval.
(Approved June 7, 1989.)

Note

1. Comma should be underscored.

ACT 114 S.B. NO. 1553

A Bill for an Act Relating to Public Officers and Employees.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 88-82, Hawaii Revised Statutes, is amended to read
as follows: :

““§88-82 Appeal of decision of medical board[.]; attorney’s fees and costs
reimbursable. (a) A member who is not satisfied with the decision of the medical
board may appeal the decision to the board of trustees within sixty days after
receiving notification of the decision of the medical board. [The board of trustees,
after hearing the appeal, may refer the matter to the medical review board, whose
decision shall be final and binding.] The right of appeal to the board of trustees
shall apply to all decisions and recommendations which the medical board is au-
thorized to make. [The provisions of sections 91-9 to 91-13 shall not apply to
reviews or proceedings of the medical review board.]

(b) If, in the event of an appeal of a decision of the medical board, retirement
benefits are awarded to a member by the board of trustees or court of the appropriate
jurisdiction under sections 88-75, 88-77, 88-79, 88-85. 88-284, or 88-285, the

member shall be reimbursed reasonable attorney’s fees together with any costs
payable by the system. If an appeal is had, the attorney’s fees or costs shall be

subject to the approval of the board of trustees or by the appellate court deciding
the appeal.”

SECTION 2. In accordance with Section 9 of Article VII of the Constitution
of the State of Hawaii and sections 37-91 and 37-93, Hawaii Revised Statutes, the
legislature has determined that the appropriation contained in this Act will cause
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the state general fund expenditure ceiling for fiscal year 1989-1990 to be exceeded
by $50,000, or 0.0021 per cent. The reasons for exceeding the general fund ex-
penditure ceiling are that the appropriation made in this Act is necessary to serve
the public interest and to meet the need provided for by this Act.

SECTION 3. There is appropriated out of the general funds of the State of
Hawaii the sum of $50,000, or so much thereof as may be necessary for fiscal year
1989-1990, to carry out the purposes of this Act.

SECTION 4. The sum appropriated shall be expended by the department
of budget and finance.

SECTION 5. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 6. This Act shall take effect on July 1, 1989.
(Approved June 7, 1989.)

ACT 115 S.B. NO. 1573

A Bill for an Act Relating to Milk.
Be It Enacted by the Legislature of the State of Hawalii:

SECTION 1. Section 157-41, Hawaii Revised Statutes, is amended to read
as follows:

“8157-41 Remedies; penalties. (a) The board of agriculture may institute
such action as may be necessary to enforce compliance with this chapter. [Any
person convicted of violating this chapter shall be fined not less than $25 nor more
than $500 or imprisoned not more than six months, or both.]

(b)_Any person who violates this chapter shall be guilty of a misdemeanor
and subiject to a fine of not less than $250 or more than $1,000 or imprisonment
for not more than one year, or both.

(c) The board of agriculture, after notice and opportunity for hearing, may
fine any person who violates this chapter or any rule adopted under this chapter,
not less than $250 or more than $1.000 for each separate offense. Each day or
instance of violation shall constitute a separate offense. Any action taken to impose
or collect the penalty provided for in this subsection shall be considered a civil
action.

(d) Lawful compliance with this chapter shall not be deemed a violation of
chapter 480.”

SECTION 2. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved June 7, 1989.)
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ACT 116 S.B. NO. 1842

A Bill for an Act Relating to Status of Convicted Persons.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 831-3.1, Hawaii Revised Statutes, is amended by
amending subsection (b) to read as follows:

“(b) The following criminal records shall not be used, distributed, or dis-
seminated by the State or any of its political subdivisions or agencies in connection
with an application for any said employment, permit, license, registration, or cer-
tificate:

(1) Records of arrest not followed by a valid conviction;

(2y Convictions which have been annulled or expunged;

(3) Convictions of a penal offense for which no jail sentence may be

imposed;

(4) Conviction of a misdemeanor in which the period of twenty years has
elapsed since date of conviction and during which elapsed time there
has not been any subsequent arrest or conviction.

Except as provided in paragraphs (1) to (4), the State or any of its political
subdivisions or agencies may consider as a possible justification for the refusal,
suspension, or revocation of any employment or of any permit, license, registration,
or certificate, any conviction of a penal offense when such offense directly relates
(i) to the applicant’s possible performance in the job applied for, or (ii) to the
employee’s possible performance in the job which the employee holds, or (iii) to
the applicant’s or holder’s possible performance in the occupation, trade, vocation,
profession, or business for which a permit, license, registration, or certificate is
applied for or held.

For the purpose of this subsection, such refusal, suspension, or revocation
may occur only when the agency determines, after investigation in accordance with
chapter 91, or, in the case of employment in the civil service, after appropriate
investigation, notification of results and planned action, and opportunity to meet
and rebut the finding, all of which need not be conducted in accordance with chapter
91, that the person so convicted has not been sufficiently rehabilitated to warrant
the public trust; provided that discharge from probation or parole supervision, or
a period of two years after final discharge or release from any term of imprisonment,
without subsequent criminal conviction, [shall be deemed rebuttable prima facie
evidence of sufficient] may be considered as one of many factors to determine
sufficiency of rehabilitation. A person deemed ineligible for employment in the
civil service shall be entitled to appeal any and all adverse decisions to the civil
service commission within twenty days after the notice of action has been sent to

the person.”

SECTION 2. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 3. This Act shall take effect upon its approval.

(Approved June 7, 1989.)
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ACT 117 S.B. NO. 1938

A Bill for an Act Relating to Exceptional Children.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Chapter 301, Hawaii Revised Statutes, is amended by adding
a new section to be appropriately designated and to read as follows:

“§301- Coverage for workers’ compensation. Whenever an exceptional
child as defined in section 301-21 undertakes to perform work for a private employer
as part of the child’s instructional program, the State shall be deemed to be the
responsible employer for the purposes of workers’ compensation coverage.”

SECTION 2. New statutory material is underscored.’

SECTION 3. This Act shall take effect upon its approval.
(Approved June 7, 1989.)

Note
1. Edited pursnant to HRS §23G-16.5.

ACT 118 H.B. NO. 12

A Bill for an Act Relating to Economic Development.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 237-3, Hawaii Revised Statutes, is amended by amend-
ing subsection (b) to read as follows:

“(b) The words “gross income” and “gross proceeds of sales” shall not be
construed to include: gross receipts from the sale of securities as defined in [section
485-1] 15 U.S.C. section 78c or similar laws of jurisdictions outside the United
States, contracts for the sale of a commodity for future delivery and other agree-
ments, options, and rights as defined in 7 U.S.C. section 2 that are permitted to
be traded on a board of trade designated by the Commodities Futures Trading
Commission under the Commodity Exchange Act, or [other] evidence of indebt-
edness or, except as otherwise provided, from the sale of land in fee simple,
improved or unimproved, dividends as defined by chapter 235; cash discounts
allowed and taken on sales; the proceeds of sale of goods, wares, or merchandise
returned by customers when the sale price is refunded either in cash or by credit;
or the sale price of any article accepted as part payment on any new article sold,
if the full sale price of the new article is included in the “gross income” or “gross
proceeds of sales”; gross receipts from the sale or transfer of materials or supplies,
interest on loans, or the provision of engineering, construction, maintenance, or
managerial services by one “member” of an “affiliated public service company
group” to another “member” of the same group as such terms are defined in section
239-2(6). Accounts found to be worthless and actually charged off for income tax
purposes may, at corresponding periods, be deducted from gross proceeds of sale,
or gross income, within this chapter, so far as they reflect taxable sales made, or
gross income earned, after July 1, 1935, but shall be added to gross proceeds of
sale or gross income when and if afterwards collected.”
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SECTION 2. Section 237-24.5, Hawaii Revised Statutes, is amended to
read as follows:

“[[18237-24.5[1] Additional exemptions. (a) In addition to the amounts
exempt under section 237-24, this chapter shall not apply to amounts[:] received

(1) [Received by a stock] An exchange from:

)

A)

(B)

©
(O]

((D)]

Transaction fees charged exchange members by the exchange

for:

(i) The sale or purchase of [stocks or option contracts] se-
curities or products, or both, bought or sold on [the] an
exchange by exchange members(;] for their own account
or an account for which they have responsibility as an
agent, broker, or fiduciary;

(i) Order book [official entries] executions made [by exchange
employees in an official order book for accounting and
monitoring] for purposes[;] of effecting transactions; and

(iii) [Data entries] Trade processing performed by an exchange
[employees which entries match] in matching trades [for
buy and sell purposes;]. keypunching, record keeping, post
cashiering. and notarization;

Membership dues, fees, charges, assessments, and fines from

individuals or firms, including charges for firm symbols (member

identification)[;], application processing, registration, initiation,
membership transfers, floor or post privileges, transaction time
extensions, expediting transactions, crossover trades (trading out

of assigned functions) and rule infractions;
Service fees charged to members including fees for communi-

cations, badges, forms, documents, and reports;

(D) Listing fees and listing maintenance fees charged to com-
panies that wish to be listed and have their securities or products
traded on the exchange; and

(E) Participation in the communication network consortium [owned
and] operated collectively by United States exchanges or other
markets recognized by the Securities and Exchange Commission,
the Commodities Futures Trading Commissions, or similar reg-
ulatory authorities outside the United States that provides last
sale and quote securities information to subscribers[; and] or that

connects such markets or exchanges for purposes of data trans-

mission;

[Amounts received by any stock exchange member] Exchange mem-
bers by reason of executing a securities or product transaction [relating
to securities] on [the floor of a stock] an exchange; provided that this
[exclusion] exemption shall [not] apply only to amounts received by
[any person for transactions preceding or succeeding a transaction on
the floor of the stock exchange.] exchange members from brokers or

dealers registered with the Securities and Exchange Commission, from
futures commission merchants, brokers, or associates registered with
the Commodities Futures Trading Commission, or from similar indi-

viduals or firms registered with similar regulatory authorities outside
the United States: and

(3) Exchange members as proceeds from the sale of their exchange mem-
berships.
(b) As used in this section:
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[“Securities” means securities as defined in section 485-1.

“Stock exchange” means a stock exchange organized under the laws of, or
authorized to do business in, this State.

“Stock exchange member” means an individual or firm that pays membership
dues to the exchange in order to trade securities on the floor of the exchange.]

“Exchange” means an exchange or board of trade as defined in 15 U.S.C.
section 78c(a)(1) or in 7 U.S.C. section 7, respectively, which is subject to reg-
ulation by the Securities and Exchange Commission or the Commodities Futures
Trading Commission or an organization subject to similar regulation under the laws
of a jurisdiction outside the United States.
_ “Exchange member” means an individual or firm that is qualified by an
exchange as a member and pays membership dues to an exchange in order to trade

securities or products on an exchange.
“Securities” means securities as defined in 15 U.S.C. section 78¢ and “prod-

ucts” means contracts of sale of commodities for future delivery, futures contracts,

options, calls, puts, and similar rights as defined in 7 U.S.C. section 2, which

securities or products are permitted to be traded on an exchange.
(c) This section is repealed on June 30, 1992.”

SECTION 3. Act 295, Session Laws of Hawaii 1988, is amended by amend-
ing section 4 to read as follows:

“SECTION 4. This Act shall take effect upon its approval[, and Section 1
shall be repealed on June 30, 1989].”

SECTION 4. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 5. This Act shall take effect upon its approval.
(Approved June 7, 1989.)

ACT 119 H.B. NO. 181

A Bill for an Act Relating to the Judiciary.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 626-1, Hawaii Revised Statutes, is amended by amend-
ing Rule 408 to read as follows:

“Rule 408 Compromise [and], offers to compromise[.], and mediation
proceedings. Evidence of (1) furnishing or offering or promising to furnish, or (2)
accepting or offering or promising to accept, a valuable consideration in compro-
mising or attempting to compromise a claim which was disputed as to either validity
or amount, or (3) mediation or attempts to mediate a claim which was disputed, is
not admissible to prove liability for or invalidity of the claim or its amount. Evidence
of conduct or statements made in compromise negotiations or mediation proceedings
is likewise not admissible. This rule does not require the exclusion of any evidence
otherwise discoverable merely because it is presented in the course of compromise
negotiations[.] or mediation proceedings. This rule also does not require exclusion
when the evidence is offered for another purpose, such as proving bias or prejudice
of a witness, negativing a contention of undue delay, or proving an effort to obstruct
a criminal investigation or prosecution.”
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SECTION 2. Statutory material to be repealed is bracketed. New statutory-
material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved June 7, 1989.)

ACT 120 - H.B. NO. 254

A Bill for an Act Relatinig to Elections.
Be It Enacted by the Legislature of the State of Hawadii:

SECTION 1. The legislature finds that the Hawaii election campaign fund
(HECEF) has been accumulating a surplus since its inception. The legislature further
finds that the HECF has been utilized infrequently by candidates running for the
state house of representatives, the senate, and the councils of all counties. i

In the 1988 races for the house of representatives, which are the smallest
districts and represent the starting point for many political careers, only four can-
didates applied for HECF funding. They each received $50. In the 1988 senate
races, only one candidate received HECF funds. Similarly, only one candidate for
the Honolulu city council received HECF funds. They also received $50 each.

The intent of this Act is to increase utilization of HECF funds and compliance
with the voluntary spending limits. This will be accomplished by increasing the
amount of funds available from $50 to $250, for a trial period of one election.
After reviewing the utilization during the 1990 elections, the legislature can better
estimate the costs and benefits of extending the higher maximums to house, senate,
and council races on a permanent basis.

SECTION 2. Section 11-218, Hawaii Revised Statutes, is amended by
amending subsection (b) to read as follows:

“(b) For the office of state senator, state representative, city' council mem-
ber, prosecuting attorney, board of education, and all other offices, the maxirmum
amount of public funds available to a candidate shall not exceed [$100] $500 in
any election year.”

SECTION 3. Section 11-221, Hawaii Revised Statutes, is amended by
amending subsection (¢) to read as follows:

“(c) The maximum amount of public funds available to candidates for the
office of state senator, state representative, county council member, prosecuting
attorney, board of education, and all other offices shall not exceed [$50] $250 for
any primary, special primary, or general election.”

SECTION 4. Section 11-219, Hawaii Revised Statutes, is amended to read
as follows:

“§11-219 Qualifying campaign contributions; amounts. As a condition
of receiving public funds for a primary, special primary, or general election, a
candidate shall have filed an affidavit with the commission pursuant to section 11-
208 to voluntarily limit the candidate’s campaign expenditures and shall be in receipt
of the following sum of qualifying campaign contributions for the candidate’s
respective office:
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(1) For the office of governor—qualifying contributions which in the ag-
gregate exceed $25,000;

(2) For the office of lieutenant govemor—quahfylng contributions which
in the aggregate exceed $20,000;

(3) For the office of mayor in a county having more than 100,000 registered
voters—qualifying contributions which in the aggregate exceed $15,000;

(4) For the office of mayor in a county having less than 100,000 reglstered
voters—qualifying contributions which in the aggregate exceed $s, 000
and

(5) For all other offices—qualifying contributions which in the aggregate

exceed [$500.] $1,000.”

SECTION 5. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 6. This Act shall take effect upon its approval and shall be
repealed on December 31, 1990, and upon that occurrence, sections 11-221(c), 11-
219, and 11-218(b) shall be reenacted in the form in which they existed on the day
before the effective date of this Act. .

(Approved June 7, 1989.)

Note

1. So in original.

ACT 121 H.B. NO. 339

A Bill for an Act Relating to Elections.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The purpose of this Act is to amend the law relating to election
offenses to narrow the period of time during which campaign activities within an
area of one thousand feet in radius around the polling place are prohibited.

SECTION 2. Section 19-6, Hawaii Revised Statutes, is amended to read as
follows:

“§19-6 Misdemeanors. The following persons shall be guilty of a misde-

meanor:

(1) Any person who offers any bribe or makes any promise of gain, or
with knowledge of the same permits any person to offer any bribe or
make any promise of gain for [his] the person’s benefit[,] to any voter
to induce [him] the voter to sigh a nomination paper, and any person
who accepts any bribe or promise of gain of any kind as consideration
for signing the same, whether the bribe or promise of gain be offered
or accepted before or after the signing].];

(2) Any person who wilfully tears down or destroys or defaces any election
proclamation or any poster or notice or list of voters or vistial aids or
facsimile ballot, issued or posted by authority of law[.];

(3) Any person printing or duplicating or causing to be printed or duplicated
any ballot, conforming as to the size, weight, shape, thickness, or
color[,] to the official ballot so that it could be cast or counted as an
official ballot in an election[.];
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Every person who is disorderly or creates a disturbarice whereby any
meeting of the precinct officials or the board of registration of voters
during an election is disturbed or interfered with; or whereby any person
who intends to be lawfully present at any meeting or election is pre-
vented from attending; or who causes any disturbance at any election;
and every person assisting or aiding or abetting any disturbance|.];
Every person who, either in person or through another, in any manner
breaks up or prevents, or endeavors to break up or prevent, the holding
of any meeting of the board of registration of voters, or in any manner
breaks up or prevents, or endeavors to break up or prevent, the holding
of any election][.];
Any person, othet than those designated by section 11-132, who re-
mains or loiters within the area set aside for voting as set forth in
section 11-132 during the time appointed for voting[.];
Any person, including candidates,’ carrying on any campaign activities
within the area described in section 11-132 [on the day on which an
election is being held] during the period of time starting one hour
before the polling place opens and ending when the polling place closes
for the purpose of influencing votes. Campaign activities shall include
the following:
(A) Any distribution, circulation, carrying, holding, posting, or stak-
ing of campaign cards, pamphlets, posters and other literature;
(B) The use of public address systems and other public communi-
cation media;
(C) The use of motor caravans or parades; and
(D) The use of entertainment troupes or the free distribution of goods
and services;
[The “day of election” as used in this paragraph shall commence at
midnight of the day before the polls are opened and shall end W1th the
closing of the polls.]
Any person who opens a return envelope containing an absentee ballot
voted under chapter 15 other than those authorized to do so under
chapter 15[.1;
Any unauthorized person found in possession of any voting machine
or keys thereof[.];
Every person who wilfully violates or fails to obey any of the provisions
of law, punishment for which is not otherwise in this chapter specially
provided for[.]; or
Any person who, knowing that [he] the person is not entitled to register
or to vote, registers or votes; and any person taking any oath in this
title prescribed or authorized to be administered and wilfully making
oath to any false statement of fact, or wilfully making a false answer
to any question put to [him] the person thereunder.”

SECTION 3. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 4. This Act shall take effect upon its approval.
(Approved June 7, 1989.)

Note

1. So in original.
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ACT 122 H.B. NO. 405

A Bill for an Act Relating to Enforcement.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 199-7, Hawaii Revised Statutes, is amended to read
as follows:

“8199-7 [Seizure] Search and seizure; forfeiture of [certain] property.
[Any equipment, article, instrument, aircraft, vehicle, or vessel, used or possessed
in violation of title 12 and ruies adopted thereunder, is declared to be a public
nuisance and subject to seizure by any enforcement officer of the department of
land and natural resources or by any police officer; and upon conviction of the
person having possession or control of such equipment, article, instrument, aircraft,
vehicle, or vessel, for a violation of any provision of the laws or rules, the equip-
ment, article, instrument, aircraft, vehicle, or vessel, may be declared by the court
to be forfeited to the State in accordance with the procedure set forth in section
701-119. Any equipment, article, instrument, aircraft, vehicle, or vessel so] (a)
Any police officer or agent of the department of land and natural resources upon
whom the board of land and natural resources has conferred powers of police
officers, shall have the authority to conduct searches on probable cause as provided
by law and to seize any equipment, article, instrument, aircraft, vehicle, vessel,
business records, or natural resource used or taken in violation of the provisions
contained in chapter 6E or title 12, or any rules adopted thereunder. For purposes
of this section, “patural resource” includes any archaeological artifacts, minerals,
any_aquatic life or wildlife or parts thereof, including their eggs, and any land
plants or parts thereof, including seeds.

(b) Any equipment, article, instrument, aircraft, vehicle, vessel, business
records, or natural resource seized is subject to forfeiture pursuant to chapter 712A.
Notwithstanding section 712A-16 or any other law to the contrary, any natural
resource forfeited shall be turned over to the department of land and natural resources
for disposition as determined by that department and may be destroyed, if illegal,
or may be kept and retained and utilized by the department of land and natural
resources or any other state agency, or if not needed or required by the department
or other state agency, [shall] may be sold at public auction in the judicial circuit
in which it was seized, the auction to be held once annually at a place and time to
be designated by the department and notice thereof to be published in a newspaper
of general circulation within the judicial circuit at least once before the auction,
the first publication to be not less than twenty days prior to the auction. The auction
shall be conducted by a person other than an employee of the department but
designated by the department.

() The department of land and natural resources shall compile a list of all
equipment, articles, instruments, aircraft, vehicles, [or] vessels, or any natural
resource forfeited as provided in this section and shall publish the list in its annual
report.”

SECTION 2. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved June 7, 1989.)
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ACT 123 H.B. NO. 536

A Bill for an Act Relating to Service of Process.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The Hawaii Revised Statutes is amended by adding a new
chapter to be appropriately designated and to read as follows:

“CHAPTER
SERVICE OF PROCESS

§ -1 Process servers; license required. Except as otherwise provided by
law or rules of court, no person shall engage in the business as or serve in the
capacity of a process server without being licensed as provided in this chapter. This
chapter shall not apply to:

(1) The sheriff or the sheriff’s deputies;

(2) The chief of police of the county in which the service is made or the

chief’s authorized subordinate;

(3) Bailiffs and any other authorized court personnel; and

(4) Other persons appointed by the court to serve process.

§ -2 Qualifications. The supreme court shall prescribe qualifications for
process servers licensed under this chapter.

§ -3 Application; fees. (a) Every applicant for a license under this chapter
shall file an application with the supreme court in such form and setting forth such
information as may be prescribed or required by the supreme court, and shall furnish
such additional information bearing upon the issuance of the license as the supreme
court shall require. Every application shall be sworn to before an officer authorized
to administer oaths. In the case of a partnership or corporation, any member or
officer thereof may sign the application and verify the same on behalf of the
applicant.

(b) Every application for a license hereunder shall be accompanied by an
application fee of $25.

§ -4 Bond; recovery for damages. (a) An application for a license shall
be accompanied by a bond in the sum of not less than $5,000 which has been
executed by the applicant as principal and by a surety company authorized to do
business in the State as surety, and conditioned upon compliance with this chapter
and all laws governing the service of process in the State.

(b) Any person who recovers damages in any action or proceeding for injuries
caused by a service of process which was made by a licensed process server and
which did not comply with the provisions of law governing the service of process
may recover the amount of the damages from the bond required in subsection (a).

(c) Whenever there has been a recovery against a bond under subsection (b)
the licensed process server shall file a new bond within thirty days to reinstate the
bond. If the licensed process server does not file the bond within thirty days, the
license shall be revoked and the remainder of the bond forfeited to the general fund.

§ -5 Place of business and posting of license. (a) A licensed process
server shall have, maintain, and operate from a definite place of business in the
State and shall display the process server’s license at that location.

(b) The licensed process server shall report any change of address or tele-
phone number to the supreme court within ten business days from the change.
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§ -6 Service of process fees. All process servers licensed under this
chapter shall receive mileage and fees as established in sections 607-4 and 607-8.

§ -7 Acts prohibited; penalty. No person shall be qualified to act as a
process server or shall enter upon any of the duties of the office or offer or assume
to perform any of those duties until the person has fully complied with each of the
requirements in each of the foregoing sections of this chapter and any other qual-
ifications required by rules of court. Any person wilfully violating this section is
guilty of a misdemeanor. Nothing in this section shall be construed to restrict or
to do away with any liability for civil damages.”

SECTION 2. Section 634-21, Hawaii Revised Statutes, is amended to read
as follows:

“[[1§634-21[]] Service of process, by whom. Except as otherwise provided,
service of all process and orders shall be made by the sheriff or the sheriff’s deputy,
the chief of police of the county in which the service is made or the chief’s duly
authorized subordinate, [or] some other person specially appointed by the court for
the purpose[.], or a process server licensed pursuant to chapter .”

SECTION 3. Section 634-22, Hawaii Revised Statutes, is amended to read
as follows:

“[[1§634-22[1] Return. In all cases where any process or order of a court
is served by any officer of the court or of the police force or the sheriff or the
sheriff’s deputies, a record thereof shall be endorsed upon the back of the process,
complaint, order, or citation. The record shall state the name of the person served
and the time and place of service and shall be signed by the officer making the
service. If the officer fails to make service the officer [shall], in like manner, shall
endorse the reason for the officer’s failure and sign this record. When service is
made by a person specially appointed by the court, or a licensed process server,
the person or process server shall make affidavit of [such] that service.

The record or the affidavit shall be prima facie evidence of all it contains,
and no further proof thereof shall be required unless either party desires to examine
the officer or person making service, in which case the officer or person shall be
notified to appear for examination.”

SECTION 4. Section 651-1, Hawaii Revised Statutes, is amended to read
as follows:

“§651-1 General provisions. This part shall apply to circuit and district
courts. A judge of any court of record may make any order at chambers which may
by the provisions of this part be made by the court in term time. When the pro-
ceedings are before a district judge, the judge shall be regarded as the clerk of the
court for all purposes contemplated herein. The phrase “police officer,” as used in
this part, means a licensed process server, or the sheriff of the State or the sheriff’s
deputy, and any chief of police or subordinate police officer duly authorized by
the sheriff. Nothing in this part shall be construed to permit a district judge to issue
a writ of attachment to be served out of the circuit in which [such] the judge’s court
is situated, or to permit an attachment of real estate, or any interest therein, under
a writ issued by a district court judge.”

SECTION 5. Section 653-6, Hawaii Revised Statutes, is amended to read
as follows:
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“§653-6 Garnishee process. Any provision to the contrary notwithstanding,
no garnishee summons shall be issued before judgment until the creditor upon
motion and after hearing has proved to the satisfaction of the court any of the
following allegations:

(1) That the defendant debtor is not a resident of the State and may depart

from the State within six months from the date of filing of the action;

(2) That the defendant debtor has departed from the State;

(3) That the defendant debtor has left the county of the defendant debtor’s

residence with intent to avoid service of summons; or

(4) That the defendant debtor, although a resident of the State, intends to

depart from the State and remain absent therefrom for a period in

excess of nine months.
If the ruling of the court is in favor of the creditor on any of the allegations above
enumerated before judgment or if the creditor has received judgment in the creditor’s
favor on the creditor’s complaint, the creditor may then request the court issuing
the garnishee summons to direct the officer serving the same to leave a true copy
thereof, which shall be attested by the sheriff, the sheriff’s deputy, a licensed
process server or other serving officer, with the comptroller of the State, or of the
political or municipal subdivision of the State, or other officer through whom the
salary, stipend, or wages of the debtor is sought to be attached, who shall herein'
be called the garnishee.

In any action brought in the district court by a creditor against a debtor, the
creditor [may], ten days after judgment rendered in the creditor’s favor, in lieu of
requesting the issuance of a garnishee summons, may file a certified copy of the
judgment and the creditor’s affidavit as to the amount due and unpaid on account
of the judgment with the comptroller of the State, or of the political or municipal
subdivision of the State! or other officers through whom the salary, stipend, or
wages of the judgment debtor is paid, and upon [such] that filing the comptroller
or other officer shall withhold from the wages of the judgment debtor the amounts
provided in section 651-1(a)" subject to payment in good faith as provided in section
652-1(f) and pay the same to the judgment creditor.”

SECTION 6. Section 654-2, Hawaii Revised Statutes, is amended to read
as follows:

“[118654-2[11 Bond. When the plaintiff desires the immediate delivery of
the property, the plaintiff shall execute a bond to the defendant in possession of
the property, and to all persons having an interest in the property, of such amount
and with such sureties as are approved by the court, conditioned that the plaintiff
will prosecute the plaintiff’s action to judgment without delay, and deliver the
property to the defendant in possession or any other person, if such delivery is
adjudged, and pay all costs and damages that may be adjudged against the plaintiff.
Upon the filing of the verified complaint or affidavit with the bond and a motion
for immediate consideration of the matter, the court shall forthwith inquire into the
matter, ex parte or otherwise, as in its discretion it determines. If thereupon the
court finds that a prima facie claim for relief has been established, it shall issue an
order directed to the sheriff, or the sheriff’s deputy, or the chief of police, or an
authorized police officer of any county, or a licenséd process server, to take the
property therein described and deliver the same to the plaintiff.

Copies of the verified complainant or affidavit, and, if a bond for immediate
seizure has been filed, of the bond, and, if an order for the taking has been issued
on an ex parte hearing, of the order, shall forthwith be served upon the defendant
in possession and each person having or claiming a possessory interest in the
property, in the same manner as is provided for service of summons unless the
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party to be served has appeared in the action, in which case service may be made
in the same manner as is provided for service of papers other than the summons.
In a proper case, either before or after issuance of an order for the taking, the
required service may be combined with the publication of the summons, in which
event the giving of notice of the substance of the proceeding shall be sufficient.

Upon the application of any party, the proceedmg shall be advanced and
assigned for hearing at the earliest possible date.”

SECTION 7. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 8. This Act shall take effect upon its approval; provided that this
Act shall not affect any rights, duties, or responsibilities which have matured,
penalties that were incurred, or proceedings that were begun before its effective
date.

(Approved June 7, 1989.)

Note

1. So in original.

ACT 124 H.B. NO. 559

A Bill for an Act Relating to the Judiciary.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Hawaii Revised Statutes, Section 706-623, is amended to read
as follows:

“§706-623 Terms of probation. (a) When the court has sentenced a de-
fendant to be placed on probation, the period of probation shall be five years upon
conviction of a felony, one year upon conviction of a misdemeanor, or six months
upon conviction of a petty misdemeanor, unless the defendant is sooner discharged
by order of the court. The court, on application of a probation officer or of the
defendant, or on its own motion, may discharge the defendant at any time. Prior
to granting early discharge, the court shall afford the prosecuting attorney an op-
portunity to be heard.

(b) When a defendant who is sentenced to probation has Drev1ouslv been
detained in any State or local correctional or other institution following arrest for
the crime for which sentence is imposed, such period of detention following arrest

shall be deducted from the term of imprisoriment if such term is given as a condition
of probation. The pre-sentence report shall contain a certificate showing the length

of such detention of the defendant prior to sentence in any State or local correctional
or other institution, and the certificate shall be annexed to the official records of
the defendant’s sentence.”

SECTION 2. New statutory material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved June 7, 1989.)
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ACT 125 H.B. NO. 561

A Bill for an Act Relating to the Judiciary.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 706-626, Hawaii Revised Statutes, is amended to read
as follows:

§706-626 Summons or arrest of defendant on probation; commitment
without bail. At any time before the discharge of the defendant or the termination
of the period of probation:

(1) The court may, in connection with the probation, summon the de-
fendant to appear before it or may issue a warrant for [his] the de-
fendant’s arrest;

(2) A probation or peace officer, having probable cause to believe that the
defendant has failed to comply with a requirement imposed as a con-
dition of the order, may arrest [him] the defendant without a warrant(;]

and the defendant shall be held in custody pending the posting of bail

pursuant to a bail schedule established by the court., or until a hearing
date. is set;

(3) The court, if there is probable cause to beheve that the defendant has
committed another crime or [if he] has been held to answer therefor,
may commit [him] the defendant without bail, pending a determination
of the charge by the court having jurisdiction thereof.”

SECTION 2. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 3. This Act shall take effect on July 1, 1989.
(Approved June 7, 1989.)

ACT 126 H.B. NO. 566

A Bill for an Act Relating to the Family Court.
Be It Enacted by the Legislature of the State of Hawaii:

‘ SECTION 1. Section 576-37.5, Hawaii Revised Statutes, is amended to
read as follows:

“[[18576-37.5[]] Interstate request for income withholding. (a) Upon
receipt by the agency, as defined in [Section 576D-1,] Chapter S76E, of a request
from another state for enforcement of a support order by income withholding, which
request is accompanied by a certified copy of the support order, the agency may
enter an income withholding order as authorized in section 576E-16 [or forward
the request and support order to the court for filing].

_ (b) [If the request is forwarded to the court, the certified copy of the support
order shall be filed with the court. The support order so filed has the same effect
and shall be enforced in the same manner as a support order rendered by a court
of this state or by the agency. The agency shall notify the obligor that unless the
obligor contests it, an order for income withholding pursuant to the procedures in
section 571-52.3, shall automatically issue thirty days after the mailing of the notice.
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An obligor may contest the issuance of an income withholding order under this
section by filing with the agency a statement of objections within twenty days from
the date of receipt of the notice of the pending order for income withholding. If
no such statement of objections is received, the court shall issue an income with-
holding order upon the expiration of the thirty day period. If a statement of objections
is made within this time, the agency shall notify the court to set the matter for a
hearing. At the hearing, the court shall determine whether an income withholding
order shall issue and the amount thereof. The only basis for contesting a withholding
under this section is a mistake of fact, which, for purposes of this section, means
an error in the amount of current or overdue support or in the identity of the alleged
absent parent.] The obligor shall be notified of the agency’s intent to withhold the
obligor’s wages not less than fourteen days prior to the enforcement of the support
order. That notification shall be by certified mail with return receipt requested, and

notice shall be deemed complete upon deposit in the mails, postage prepaid, ad-

dressed to the obligor’s last known address.”

SECTION 2. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 3. This Act shall take effect upon its approval.

(Approved June 7, 1989.)

ACT 127 H.B. NO. 567

A Bill for an Act Relating to the Family Court.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 580-5, Hawaii Revised Statutes, is amended to read
as follows:

““§580-5 Proof. Upon the hearing of every complaint for annulment, divorce,
or separation, the court shall require exact legal proof upon every point, notwith-
standing the consent of the parties. Where the matter is uncontested and the court,

in its discretion, waives the need for a hearing, then the court shall require exact

legal proof upon every point by affidavit.”

SECTION 2. Section 580-42, Hawaii Revised Statutes, is amended by
amending subsection (a) to read as follows: ‘

“§580-42 Irretrievable breakdown.” (a) If both of the parties by complaint
or otherwise have stated under oath or affirmation that the marriage is irretrievably
broken, or one of the parties has so stated and the other has not denied it, the court,
after hearing, shall make a finding whether the marriage is irretrievably broken.

The court, in its discretion, may waive a hearing on an uncontested divorce com-
plaint and admit proof by affidavit.” '

SECTION 3. Section 580-45, Hawaii Revised Statutes, is amended to read
as follows:

“§580-45 Decree. If after a full hearing, the court is of opinion that a divorce

ought to be granted from the bonds of matrimony a decree shall be signed, filed
and entered, which shall take effect from and after such time as may be fixed by
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&
the court in the decree. The court, in its discretion, may waive a hearing on an
uncontested divorce complaint and admit proof by affidavit. In case of a decree
dissolving the bonds of matrimony, such time so fixed shall not be more than one
month from and after the date of the decree.”

SECTION 4. Statutory material to be repealed is bracketed. New statutory
material is underscored. '

SECTION 5. This Act shall take effect upon its approval.
(Approved June 7, 1989.)

Note

1. So in original.

ACT 128 H.B. NO. 571

A Bill for an Act Relating to Driving Under the Influence of Alcohol.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 291-4, Hawaii Revised Statutes, is amended to read
as _folloWs:

“§291-4 Driving under influence of intoxicating liquor. (a) A person
commits the offense of driving under the influence of intoxicating liquor if:

(1) The person operates or assumes actual physical control of the operation

" - of any vehicle while under the influence of intoxicating liquor; or

(2) The person operates or assumes actual physical control of the operation

of any vehicle with 0.10 per cent or more, by weight of alcohol in the

pérson’s blood.

(b) A person committing the offense of driving under the influence of
intoxicating liquor shall be sentenced as follows without possibility of probation or
suspension of sentence: _ '

' (1) For a first offense, or any offense not preceded within a five-year
period by a conviction under this section, by:

(A) A fourteen-hour minimum alcohol abuse rehabilitation program
including education and counseling, or other comparable pro-
gram deemed appropriate by the court; and

(B) Ninety-day prompt suspension of license with absolute prohi-
bition from operating a motor vehicle during suspension of li-
cense, or the court may impose, in lieu of the ninety-day prompt
suspension of license, a minimum thirty-day prompt suspension
of license with absolute prohibition from operating a motor ve-
hicle and, for the remainder of the ninety-day period, a restriction
on the license that allows the person to drive for limited work-
related purposes and to participate in alcoholism treatment pro-
grams; and :

(C) Any one or more of the following:

(i) Seventy-two hours of community service work; or
(ii) Not less than forty-eight hours of imprisonment; or
(iii) A fine of not less than $150 but not more than $1,000.
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(2) For an offense which occurs within five years of a prior conviction

under this section:

(A) Prompt suspension of license for a period of one year with the
absolute prohibition from operating a motor vehicle during sus-
pension of license;

(B) Either one of the following:

(i) Not less than eighty hours of community service work; or
(ii) Not less than forty-eight consecutive hours of imprison-
ment; and

(C) A fine of not less than $500 but not more than $1,000.

(3) For an offense which occurs within five years of two prior convictions

under this section, by:

(A) A fine of not less than $500 but not more than $1,000;

(B) Revocation of license for a period not less than one year but not
more than five years; and

(C) Not less than ten days but not more than one hundred eighty
days imprisonment.

(4) Notwithstanding any other law to the contrary, any conviction for

driving under the influence of intoxicating liquor, shall be considered

a prior conviction.

(c) Whenever a court sentences a person pursuant to section 291-4(b)(2) or
(3), it shall also require that the offender be referred to a substance abuse counselor
who has been certified pursuant to section 321-193 for an assessment of the of-
fender’s alcohol abuse or dependence and the need for appropriate treatment. The
counselor shall submit a report with recommendations to the court. The court may
require the offender to obtain appropriate treatment if the counselor’s assessment
establishes the offender’s alcohol abuse or dependence.

All cost for such assessment or treatment or both shall be borne by the
offender.

(d) Notwithstanding any other law to the contrary, whenever a court revokes
a person’s driver’s license pursuant to the provisions of this section, the examiner
of drivers shall not grant to such person an application for a new driver’s license
for such period as specified by the court.

(e) Any person sentenced under the provisions of this part may be ordered
to make restitution to the county for the actual cost incurred in conducting any
blood tests under the provisions of section 286-152. The court may order the person
to make restitution in a lump sum, or in a series_of prorated installments. to the
police department, or other agency incurring the expense of the blood test.

[(e)] (©) As used in this section the terms “driver,” “driver’s license,” and
“examiner of drivers,” shall have the same meanings as provided in section 286-
2; and the term “vehicle” shall have the same meaning as provided in section 291C-
1.

SECTION 2. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 3. This Act shall take effect upon its approval.

(Approved June 7, 1989.)
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ACT 129 H.B. NO. 672

A Bill for an Act Relating to Libraries.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The purpose of this Act is to establish a libraries special fund
in which moneys collected as fines for overdue books and payments for lost or
otherwise unreturned books are deposited. Currently these moneys are deposited
in the state general fund. The libraries special fund shall be used to purchase books
or other library materials. The fund will better ensure that library books and materials
are replenished at the same rate at which they are lost, damaged, or destroyed.

SECTION 2. Section 312-4, Hawaii Revised Statutes, is amended to read
as follows:

“8312-4 Disposition of [fines and related] other income. Income from the
operation of libraries that are financially supported by the State, with the exception
of income generated pursuant to section 312-3.5, shall be deposited with the director
of finance to the credit of the general fund; provided that moneys or properties
donated for library use and patrons’ deposits shall be deposited and accounted for
in accordance with regulations prescribed by the comptroller.”

SECTION 3. Chapter 312, Hawaii Revised Statutes, is amended by adding
a new section to be appropriately designated and to read as follows:

“§312- Libraries special fund. (a) There is established in the state treasury
a libraries special fund into which shall be deposited all moneys collected pursuant
to section 312-3.5.

(b) The fund shall be administered by the state librarian who shall, after
consultation with the library advisory committee, determine the annual amount,
based on the balance in the fund as of the first day of the fiscal year, that each
public library shall receive. Allocations shall be made in quarterly installments
within thirty days of the end of each calendar quarter.

(c) Moneys allocated from the libraries special fund to the public libraries
shall be used to purchase books or other library materials. Each public library may
post on a bulletin board or other appropriate place a list of the purchases made
from the special fund in the preceding quarter.

(d) The state librarian shall submit an annual report on the status of the
libraries special fund, to include deposits into the fund and the source of these
revenues, allocations to each public library, descriptions and amounts of expend-
itures made from the fund, and balances remaining on June 30 of each year; provided
that this report shall be submitted to the legislature and to the governor, or the
director of finance if so delegated by the governor, no later than twenty days prior
to the convening of each regular session of the legislature.”

SECTION 4. Statutory material to be repealed is bracketed. New statutory
material is underscored.’ ‘

SECTION 5. This Act shall take effect on July 1, 1989.
(Approved June 7, 1989.)
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Note
1. Edited pursuant to HRS §23G-16.5.

ACT 130 H.B. NO. 837

A Bill for an Act Relating to the Developmentally Disabled.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Findings and purpose. The legislature finds that Section
333F-16, Hawaii Revised Statutes, includes a technical fault, which negates the
intent of the legislature and existing policy of the department of health in regard
to voluntary readmittance of previous residents of the institution to the Waimano
training school and hospital. It is the purpose of this Act to correct the technical
fault in the section. It is not the intent of the legislature to create a presumption
that all persons committed to Waimano training school and hospital were properly
committed.

SECTION 2. Section 333F-16, Hawaii Revised Statutes, is amended to read
as follows:

“[[18333F-16[]] Effect on prior commitments. [Persons committed to Wai-
mano training school and hospital prior to July 1, 1987, shall remain wards of the
director, and the] The director is hereby granted the power to voluntarily [admit
such] readmit persons previously admitted to Waimano training school and hospital.
[These persons shall be deemed to have met] Persons readmitted shall meet the
criteria for admission under this chapter. Any parent or other interested person may
petition the family court for removal of the director as guardian of the person of
any person committed to Waimano training school and hospital [on July 1, 1987,]
under section 560:5-307. If the person is a minor, a parent, guardian, or other
person or agency having legal custody may request that the minor be readmitted
upon written application to the director. If the person is an adult, the person or
guardian of the person may request that the adult person be readmitted upon written
application to the director.”

SECTION 3. Section 560:5-601, Hawaii Revised Statutes, is amended by
amending the definition of “Ward” to read as follows:

“ “Ward” means an incapacitated person for whom [the family court has
appointed, pursuant to sections 560:5-303," and 560:5-304,] a guardian of the person
[of the incapacitated person] has been appointed and who, because of the terms of
the [family court’s order of] appointment of the guardian, lacks the legal power to
consent to sterilization.”

SECTION 4. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 5. This Act shall take effect upon its approval.
(Approved June 7, 1989.)

Note

1. So in original.
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ACT 131 H.B. NO. 1135

A Bill for an Act Relating to Terroristic Threatening of an Educational Worker.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 707-716, Hawaii Revised Statutes, is amended to read
as follows: '

“[{18707-716[1] Terroristic threatening in the first degree. (1) A person
commits the offense of terroristic threatening in the first degree if he commits
terroristic threatening:

(a) By threatening another person on more than one occasion for the same

or a similar purpose; or

(b) By threats made in a common scheme against different persons; or

(c) Against a public servant[; or], including but not limited to an educa-

tional worker, who for the purposes of this section shall mean an

administrator, specialist, counselor, teacher, or other employee of the
department of education, or a volunteer as defined by section 90-1, in

a school program, activity. or function that is established, sanctioned,
or approved by the department of education, or a person hired by the
department of education on a contractual basis and engaged in carrying
out an educational function; or

(d) With the use of a dangerous instrument.

(2) Terroristic threatening in the first degree is a class C felony.”

SECTION 2. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved June 7, 1989.)

ACT 132 H.B. NO. 1593

A Bill for an Act Relating to Custody Awards.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 571-46, Hawaii Revised Statutes, is amended to read
as follows:

€§571-46 Criteria and procedure in awarding custody. In the actions for
divorce, separation, annulment, separate maintenance, or any other proceeding
where there is at issue a dispute as to the custody of a minor child, the court [may],
during the pendency of the action, at the final hearing, or any time during the
minority of the child, may make [such] an order for the custody of the minor child
as may seem necessary or proper. In awarding the custody, the court [is to] shall
be guided by the following standards, considerations, and procedures:
(1) Custody should be awarded to either parent or to both parents according
to the best interests of the child[.];
(2) Custody may be awarded to persons other than the father or mother
whenever [such] the award serves the best interest of the child. Any
person who has had de facto custody of the child in a stable and
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wholesome home and is a fit and proper person shall [prima facie] be
entitled prima facie to an award of custody[.]:

(3) 1If a child is of sufficient age and capacity to reason, so as to form an
intelligent preference, the child’s wishes as to custody shall be con-
sidered and be given due weight by the court[.];

(4) Whenever good cause appears therefor, the court may require an in-
vestigation and report concerning the care, welfare, and custody of
any minor child of the parties. When so directed by the court, inves-
tigators or professional personnel attached to or assisting the court shall
make investigations and reports which shall be made available to all
interested parties and counsel before hearing, and [such] the reports
may be received in evidence if no objection is made and, if objection
is made, may be received in evidence provided the person or persons
responsible for the report are available for cross-examination as to any
matter [which] that has been investigated[.]; :

(5) The court may hear the testimony of any person or expert produce
by any party or upon the court’s own motion, whose skill, insight,
knowledge, or experience is such that the person’s or expert’s testimony
is relevant to a just and reasonable determination of what is [to] for
the best physical, mental, moral, and spiritual well-being of the child
whose custody is at issue[.]; _

(6) Any custody award shall be subject to modification or change whenever
the best interests of the child require or justify the modification or
change and, wherever practicable, the same person who made the
original order shall hear the motion or petition for modification of the
prior award][.]; '

(7) Reasonable visitation rights shall be awarded to parents, grandparents,
and any person interested in the welfare of the child in the discretion
of the court, unless it is shown that [such] rights of visitation are
detrimental to the best interests of the child[.];

(8) The court may appoint a guardian ad litem to represent the interests
of the child and may assess the reasonable fees and expenses of the
guardian ad litem as costs of the action, payable in whole or in part
by either or both parties as the circumstances may justify[.]; and

(9) The court shall consider evidence of family violence, including but

not limited to spouse abuse, as one of the factors in determining the
best interests of the child in establishing custody and visitation rights.”

SECTION 2. Statutory material to be repealed is bracketed. New statutory
material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved June 7, 1989.)

ACT 133 H.B. NO. 1698

A Bill for an Act Relating to Child Support.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Chapter 576D, Hawaii Revised Statutes, is amended by adding
a new section to be appropriately designated and to read as follows:

“§576D- Protection of records; divulging confidential information pro-
hibited; penalties. (a) The agency and its agents shall keep such records as may
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be necessary or proper in accordance with this chapter. All applications and records
concerning any applicant for support services or recipient of public assistance shall
be confidential. The use or disclosure of information concerning any applicant or
recipient shall be limited to:

" (1) Persons duly authorized by the State or the United States in connection
with their official duties, when their official duties are directly con-
cerned with the administration and implementation of any child support
enforcement plan or program approved by Title IV-A through D, or
under Titles II, X, XIV, XVI, XIX, or XX of the Social Security Act
including but not hmlted to any legal counsel working on behalf of
the agency;

(2) Disclosure to the extent necessary to provide information to family
support payors or payees or their authorized representatives regarding
payments réceived by the agency and the status of their support ac-
counts; provided that the information shall be disclosed to an authorized
representative only if the request is accompanied by a written waiver
of the payor or payee concerned,;

(3) Disclosure to consumer reporting agencies as provided in section 576D-

- 6(6);

(4) Other agencies or persons connected with the administration of any
other federal or federally assisted program which provides assistance,
in cash or in kmd or services, directly to individuals on the basis of
need;

(5) Employees acting within the scope and course of their employment
with the department as may be approved by the agency; and

(6) Purposes directly connected with any investigation, prosecution, or
criminal or civil proceeding conducted in connection with the admin-
istration of any plan or program in subsection (a)(1).

(7) Disclosure to the family court as may be deemed necessary by the
family court for any case pending before a court or for purposes of
implementation of section 571-51.5.

(b) Disclosure to any committee or legislative body (federal, state, or county)
of any information that identifies by name and address any applicant or recipient
shall be prohibited.

(c) The agency shall adopt and enforce such rules as may be necessary to
prevent improper acquisition or use of confidential information. Any information
obtained pursuant to this section by officials, employees, or legal counsel working
on behalf of the agency may be used in connection with their official duties or
within the scope and course of their employment but not otherwise, and shall be
kept in confidential records or files, which shall not be subject to any other law
permitting 1nspect10n of public records The agency and its agents shall determine
whether the inspection is in connection with the official dutles or within the scope
and course of employment. .

(d) The use of the records and other communications of the agency or its
agents by any other agency or department of the government to which they may
be furnished, shall be limited to the purposes for which they are furnished.

(e) Any person, including any person who is authorized by this section to
obtain information, who, knowing the information obtained is from confidential
records. or files of the agency, intentionally discloses the information other than as
authorized by law, or who intentionally or knowingly aids or abets in the inspection
or disclosure of the applications or records by any person not authorized by this
section to inspect such applications or records, shall be guilty of a misdemeanor,
unless a greater penalty is otherwise provided by law.
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(f) Nothing in this section shall require the sealing of family court records
or preclude the disclosure of information by the family court relating to any case
pending before a court or for purposes of implementation of section 571-51.5.”

SECTION 2. Section 576D-1, Hawaii Revised Statutes, is amended by
amending the definition of “Title IV-A”, “Title IV-D”, and “Title IV-E”, to read
as follows:

“ “Title IV-A”, “Title IV-B”, “Title IV-C”, “Title IV-D”, and “Title IV-
E” mean Title IV-A, Title IV-B, Title IV-C, Title IV-D, and Title IV-E, respec-
tively, of the federal Social Security Act (August 14, 1935, chapter 531, 49 Stat.
620), as amended.”

SECTION 3. This Act does not affect rights and duties that matured, pen-
alties that were incurred, and proceedings that were begun, before its effective date.

SECTION 4. New statutory material is underscored.’

SECTION 5. This Act shall take effect upon its approval.
(Approved June 7, 1989.)

Note
1. Edited pursuant to HRS §23G-16.5.

ACT 134 H.B. NO. 1851

A Bill for an Act Relating to the Hawaii State Public Libarary System.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Chapter 312, Hawaii Revised Statutes, is amended by adding
a new section to be appropriately designated and to read as follows:

“§312- Special assistant to the state librarian; appointment and duties;
secretary. The state librarian shall appoint a special assistant to the state librarian
who shall serve at the pleasure of the state librarian and shall generally assist the
state librarian, as the state librarian may require, in the initiation, direction, or
monitoring of administrative or managerial special projects, studies, investigations,
and any other assignments that the state librarian determines to be necessary. In
addition, the special assistant shall, as the state librarian may direct, serve as the
state librarian’s representative to, and monitor and apprise the state librarian of the
activities of the various national, regional, state, and local organizations and com-
mittees in which the state librarian has membership, participation, or interest. The
special assistant to the state librarian shall be appointed without regard to chapters
76 and 77, and shall hold no other public or private office or employment. Section
26-53 shall not be applicable to the special assistant to the state librarian. The state
librarian may also appoint, without regard to chapters 76 and 77, one secretary for
the special assistant to the state librarian. The secretary for the spe01a1 assistant to
the state librarian shall serve at the pleasure of the state librarian.”

SECTION 2. Section 76-16, Hawaii Revised Statutes, is amended to read
as follows:

#§76-16 Civil service and exemptions. The civil service to which this part
applies comprises all positions in the State now existing or hereafter established
and embraces all personal services performed for the State, except the following:
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Commissioned and enlisted personnel of the Hawaii national guard as
such, and positions in the Hawaii national guard that are required by
state or federal laws or regulations or orders of the national guard to
be filled from those commissioned or enlisted personnel;

Positions filled by persons employed by contract where the director of
personnel services has certified that the service is special or unique or
is essential to the public interest and that, because of circumstances
surrounding its fulfillment, personnel to perform the service cannot be
obtained through normal civil service recruitment procedures. Any such
contract may be for any period not exceeding one year;

Positions of a temporary nature needed in the public interest where the
need for the position does not exceed one year, but before any person
may be employed to render the temporary service, the director shall
certify that the service is of a temporary nature and that recruitment
through normal civil service recruitment procedures is not practicable;
Positions filled by the legislature or by either house or any committee
thereof; ‘
Employees in the office of the governor and household employees at
Washington Place;

Positions filled by popular vote;

Department heads, officers, and members of any board, commission,
or other state agency whose appointments are made by the governor
or are required by law to be confirmed by the senate;

Judges, referees, receivers, masters, jurors, jury commissioners, no-
taries public, land court examiners, court commissioners, and attorneys
appointed by a state court for a special temporary service;

One bailiff for the chief justice of the supreme court who shall have
the powers and duties of a court officer and bailiff under section 606-
14; one secretary or clerk for each justice of the supreme court, each
judge of the intermediate appellate court, and each judge of the circuit
court; three law clerks for the chief justice of the supreme court, two
law clerks for each associate justice of the supreme court and each
judge of the intermediate appellate court, and one law clerk for each
judge of the circuit court and the administrative judge of the district
court of the first circuit (provided that the law clerk for a judge of the
circuit court shall be employed in lieu of and shall have the powers
and duties of a court officer and bailiff under section 606-14); sheriff,
first deputy sheriff, and second deputy sheriff; and one private secretary
for each department head, each deputy or first assistant, and each
additional deputy, or assistant deputy, or assistant defined in paragraph
(16);

First deputy and deputy attorneys general, the administrative services
manager of the department of the attorney general, one secretary for
the administrative services manager, an administrator and any support
staff for the criminal and juvenile justice resources coordination func-
tions, and law clerks;

Teachers, principals, vice-principals, district superintendents, chief
deputy superintendents, other certificated personnel, and not more than
twenty noncertificated administrative, professional, and technical per-
sonnel not engaged in instructional work in the department of educa-
tion, the special assistant to the state librarian, one secretary for the
special assistant to the state librarian, and members of the faculty of
the University of Hawaii, including research workers, extension agents,
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personnel engaged in instructional work and administrative, profes-
sional, and technical personnel of the university;

Employees engaged in special, research, or demonstration projects
approved by the governor;

Positions filled by inmates, kokuas, patients of state institutions, per-
sons with severe physical or mental handicaps participating on the
work experience training programs, and students and positions filled
through federally funded programs which provide temporary public
service employment such as the federal Comprehensive Employment
and Training Act of 1973;

A custodian or guide at lolani Palace, Royal Mausoleum, and Hulihee
Palace;

Positions filled by persons employed on a fee, contract, or piecework
basis who [lawfully] may lawfully perform their duties concurrently
with their private business or profession or other private employment
and whose duties require only a portion of their time, if it is imprac-
ticable to ascertain or anticipate the portion of time to be devoted to
the service of the State;

Positions of first deputies or first assistants of each department head
appointed under or in the manner provided in section 6, Article V, of
the State Constitution; three additional deputies or assistants either in
charge of the highways, harbors, and airports divisions or other func-
tions within the department of transportation as may be assigned by
the director of transportation, with the approval of the governor; one
additional deputy to administer all hospitals within the jurisdiction of
the department of health; one additional deputy in the department of
health to administer all environmental health programs within the ju-
risdiction of the department; one additional deputy in the department
of human services either in charge of welfare or other functions within
the department as may be assigned by the director of human services;
one additional deputy in the department of health in charge of admin-
istration or other functions within the department as may be assigned
by the director of health with the approval of the governor; one ad-
ditional deputy in the department of business and economic develop-
ment to perform the duties assigned by the director of business and
economic development and approved by the governor; one additional
deputy in the department of budget and finance to perform the duties
assigned by the director of finance and approved by the governor; one
additional deputy within the department of land and natural resources
to perform the duties to be assigned by the chairperson of the board
of land and natural resources; and an administrative assistant to the
superintendent of education;

Positions specifically exempted from this part by any other law; pro-
vided that all of the positions defined by paragraph (9) shall be included
in the position classification plan;

Positions in the state foster grandparent program and positions for
temporary employment of senior citizens in occupations in which there
is a severe personnel shortage or in special projects;

Household employees at the official residence of the president of the
University of Hawaii;

Employees in the department of education engaged in the supervision
of students during lunch periods and in the cleaning of classrooms
after school hours on a less than half-time basis;
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(21) Employees hired under the tenant hire program of the Hawaii housing
authority; provided that no more than twenty-six per cent of the au-
thority’s work force in any housing project maintained or operated by
the authority shall be hired under the tenant hire program;

(22) Positions of the federally funded expanded food and nutrition program
of the University of Hawaii which require hiring of nutrition program
assistants who live in the areas they serve; and

(23) Positions filled by the' severely handicapped persons who are certified
by the state vocational rehabilitation office that they are able to safely
perform’ the duties of the positions.

The director shall determine the applicability of this section to specific
positions.

Nothing in this section shall be deemed to affect the civil service status of
any incumbent as it existed on July 1, 1955.”

SECTION 3. Statutory material to be repealed is bracketed. New statutory
material is underscored.?

SECTION 4. This Act shall take effect on July 1, 1989.
(Approved June 7, 1989.)

Notes

1. So in original.
2. Edited pursuant to HRS §23G-16.5.

ACT 135 S.B. NO. 15

A Bill for an Act Relating to Civil Defense.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The purpose of this Act is to repeal a redundant statute relating
to blackouts. The legislature finds that the powers granted by chapter 129 are
included in chapter 128 and need not be reiterated in a separate chapter.

SECTION 2. Chapter 129, Hawaii Revised Statutes, is repealed.

SECTION 3. This Act shall take effect upon its approval.
(Approved June 7, 1989.)

ACT 136 S.B. NO. 20

A Bill for an Act Relating to Police Departments.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Chapter 52, Hawaii Revised Statutes, is repealed.

SECTION 2. The Hawaii Revised Statutes is amended by adding a new
chapter to be appropriately designated and to read as follows:
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“CHAPTER
POLICE DEPARTMENTS

§ -1 Police commission. A police commission is created for each of the
counties. The composition, appointment, terms of office, staff, powers, duties, and
functions of each police commission shall be prescribed by the charter of each
county.

§ -2 Chief of police. The police commission shall appoint a chief of
police. The chief of police shall annually make a report to the police commission
on the state of affairs and condition of the police department.

§ -3 Powers and duties of chief of police. The chief of police shall have
the powers and duties as prescribed by law, the respective county charter, and as
provided by this chapter.

§ -4 Ex officio coroner. Where there is no other county medical examiner,
the chief of police or any duly authorized subordinate shall be ex officio county
coroner. An ex officio county coroner shall have all the powers and perform all
the duties of coroner, within that county, as provided by law.

§ -5 Powers of chief of police outside own county. The chief of police
of each county and any duly authorized subordinates shall have and may exercise
all powers, privileges, and authority necessary to enforce the laws of the State, in
a county other than the county in and for which the chief has been appointed, if:

(1) The exercise of such power, privilege, and authority is required in the

pursuit of any investigation commenced within the county in and for
which the chief has been appointed; and

(2) The concurrence of the chief of police of the county in which the

power, privilege, and authority sought to be exercised is obtained.

§ -6 Police force; employees. The chief of police may appoint officers
and other employees under such rules and at such salaries as are authorized by law.
Probationary appointment, suspension, and dismissal of officers and employees of
the police department shall be as authorized by law.

§ -7 Traffic control surrounding school premises. (a) The chief of police
shall have charge, direction, and control of all matters relating to preserving and
protecting the public health, safety, and welfare on and about the streets surrounding
any school. To perform this function, the chief of police shall appoint, train, and
compensate traffic monitors to perform such duties as the chief directs. Nothing
contained in this section shall be construed to diminish the role now performed by
the junior police officer program.

(b) The traffic monitors of the respective counties shall be provided with
suitable badges or insignia of office, and shall have the duty to assist police officers
throughout the State in all matters relating to the enforcement of traffic regulations
on and about the streets surrounding any public school premises.

(c) The term “traffic monitor” means all persons over the age of eighteen
who are appointed, trained, and compensated by the chief of police of each county
to perform duties under this section whether called traffic monitors or by any other
name or title.

§ -8 Police officers; counsel for. Whenever a police officer is prosecuted
for a crime or sued in a civil action for acts done in the performance of the officer’s
duty as a police officer, the police officer shall be represented and defended:
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(1) In criminal proceedings by an attorney to be employed and paid by
the county in which the officer is serving; and

(2) In civil cases by the corporation counsel or county attorney of the
county in which the police officer is serving.

§ -9 Determination of scope of duty. The determination of whether an
act, for which the police officer is being prosecuted or sued, was done in the
performance of the police officer’s duty, so as to entitle the police officer to be
represented by counsel provided by the county, shall be made by the police com-
mission of the county. Before making a determination, the police commission shall
consult the county attorney or the corporation counsel, who may make a recom-
mendation to the police commission with respect thereto if the county attorney or
corporation counsel so desires. The determination of the police commission shall
be conclusive for the purpose of this section and section -8.

§ -10 Disposition of found, stolen, or unclaimed property. Each chief
of police, on the first Monday in January and the first Monday in July, shall give
the county director of finance a sworn statement listing all moneys (except money
found), goods, wares, and merchandise in the chief’s custody which have been
unclaimed for a period of not less than ninety days. At least annually, the chief of
police shall give notice to the public, once a week for four successive weeks in a
newspaper of general circulation in the county (and may also give notice by posting
in conspicuous places), that, unless claimed by an owner with satisfactory proof
of ownership, the goods, wares, and merchandise listed will be sold at public
auction to the highest bidder. On the day and at the place specified in the notice,
all property still unclaimed, except money and found property, shall be sold by
auction by or under the direction of the chief of police. Any unclaimed goods,
wares, or merchandise of a perishable nature or which are unreasonably expensive
to keep or safeguard, may be sold at public auction or by any commercially rea-
sonable manner, at such time and after such notice as the chief of police deems
proper and reasonable under the circumstances. The chief of police, immediately
after the sale of any property in accordance with this section, shall pay to the
director of finance of the county all moneys remaining unclaimed and all moneys
received upon the sale.

§ -11 Reports by common carriers and court clerks. All property held
by common carriers, subject to section 490:7-308, and by clerks of the court,
subject to section 606-4, shall be reported by the common carriers or clerks of the
court, in 