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AUTHORITY

Section 23G-13, Hawaii Revised Statutes, provides as follows:

Publishing of session laws. As soon as possible after the close of each
session of the legislature, the revisor of statutes shall prepare for publication
all laws duly enacted at such session, arranged in the order of their becoming
law, together with a suitable index and tables showing what general statutes
have been affected by such session laws. v
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PREFACE

This volume contains all the laws of the 1986 Special Session and the
Regular Session of 1987 except for Acts 347, 348, and 349, relating to
Insurance, which are contained in volume 2. The text of the laws as enacted
is followed except for palpable clerical errors, which have been corrected;
and the text is printed in full except for laws repealing existing statutes.

As authorized by HRS §23G-16.5, amendatory legislation contains
brackets (designating matter deleted from statutes) or underscoring
(designating new matter added). However, the text is edited to omit the
bracketed matter for HRS sections repealed in their entirety and to delete
the underscoring from new HRS sections.

Explanatory notes appear at the end of the corresponding laws. The
notes clarify editorial changes and inconsistencies in text.

Samuel B. K. Chang
Revisor of Statutes
Honolulu, Hawaii
October 1, 1987
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ACT1 S.B. NO. S2-86

A Bill for an Act Relating to the General Fund Expenditure Ceiling.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Chapter 37, Hawaii Revised Statutes, is amended by
adding a new part to read as follows:

“PART V. GENERAL FUND EXPENDITURE CEILING

§37-91 Definitions. As used in sections 37-92 to 37-94:

“Expenditure ceiling” means the maximum general fund appropria-
tions allowed in any year. The expenditure ceiling shall be determined by
considering the fiscal year 1978-79 general fund appropriations as the ex-
penditure ceiling. The expenditure ceiling for succeeding fiscal years shall be
computed by adjusting the immediate prior fiscal year expenditure ceiling
by the applicable state growth. When revisions are made to the total state
personal income, the expenditure ceiling shall be recalculated on the basis of
the latest available data, going back to fiscal year 1978-1979.

“General fund” means the fund used to account for all transactions
which are not accounted for in another fund, but excluding federal funds
received by that fund.

“State growth” means the estimated rate of growth of the State’s
economy and shall be established by averaging the annual percentage change
in total state personal income for the three calendar years immediately
preceding the session of the legislature making appropriations from the state
general fund. When revisions are made to total state personal income, state
growth shall be recalculated on the basis of the latest available data.

“Total state personal income” means the total state personal income
as defined by the state personal income series published by the United States
Department of Commerce, Social and Economic Statistics Administration,
Bureau of Economic Analysis, or its successor, for each year for which such
income has been determined and published, including all revisions to the
series. For the current and next succeeding calendar year for which such
income has not been determined or published, it shall mean the total state
personal income for such year as estimated by the council on revenues.

§37-92 Proposed general fund appropriations; executive branch; judi-
cial branch. (a) The governor shall submit a plan of proposed appropriations
for the State to the legislature which shall accompany the state budget in
odd-numbered years and the supplemental budget in even-numbered years.
The plan of proposed appropriations shall include the executive budget,
proposed grants to private entities, and any specific appropriation measures
to be proposed by the executive branch and estimates of the aggregate
proposed appropriations of the judicial and legislative branches of govern-
ment. In any year in which the plan of proposed appropriations from the
general fund exceeds the expenditure ceiling, the governor shall set forth the
dollar amount, the rate by which the expenditure ceiling would be exceeded,
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and the reasons for proposing appropriations in excess of those allowed
under the expenditure ceiling. :

(b) The proposed appropriations from the general fund for each year
of the biennium or each supplementary budget fiscal year for the executive
and judicial branches shall not be increased over the appropriations from
the general fund for the preceding fiscal year for each branch, respectively,
by more than the state growth, except as provided in this section. For
purposes of this subsection, the appropriations from the general fund for the
executive and judicial branches shall not include any appropriations repre-
senting amounts authorized by the legislature under section 37-93(b).

(c) The governor shall submit a plan of proposed appropriations for
the executive branch to the legislature which shall accompany the state
budget in odd-numbered years and the supplemental budget in even-num-
bered years. The plan of proposed appropriations shall include the executive
budget, proposed grants to private entities, and any specific appropriation
measures to be proposed by the executive branch.

(d) The budget documents presented by the governor to the legisla-
ture shall include a statement or summary showing (1) the total state
personal income for each of the four calendar years immediately preceding
the session of the legislature making appropriations from the state general
fund, (2) the appropriations from the general fund for the previous fiscal
year, (3) the appropriations from the general fund for the fiscal year in
progress, and (4) the general fund expenditure ceiling for the ensuing fiscal
year and for the fiscal year in progress. _ ‘

(e) The governor shall also include a statement or summary showing
(1) recommended appropriations from the general fund for the executive
branch for the ensuing fiscal year, (2) actual appropriations from the general
fund for the executive branch plus any recommended appropriations from
the general fund for the executive branch for the fiscal year in progress, 3)
the appropriations from the general fund for the executive branch for the
previous fiscal year, and (4) the general fund appropriation ceiling for the
executive branch as established by subsection (b) for the ensuing fiscal year
and for the fiscal year in progress. ,

(D) The chief justice shall submit a plan of proposed appropriations of
the judicial branch to the legislature which shall accompany the judiciary
biennial budget in odd-numbered years and the supplemental budget in
even-numbered years. The plan of proposed appropriations shall include the
Judiciary budget, proposed grants to private entities, and any specific appro-
priation measures to be proposed by the judicial branch.

(g) The budget documents presented by the chief justice to the legisla-
ture shall include a statement or summary showing (1) recommended appro-
priations from the general fund for the judicial branch for the ensuing fiscal
year, (2) actual appropriations from the general fund for the judicial branch
plus any recommended appropriations from the general fund for the judicial
branch for the fiscal year in progress, (3) the appropriations from the general
fund for the judicial branch for the previous fiscal year, and (4) the general
fund appropriation ceiling for the judicial branch as established by subsec-
tion (b) for the ensuing fiscal year and for the fiscal year in progress.

(h) The governor or the chief justice may propose appropriations
from the general fund for the executive or judicial branches, respectively, in
excess of those allowed by subsection (b) if the governor or the chief justice
sets forth the dollar amount and the percentage change in excess of the
appropriations allowed by subsection (b), and the reasons for proposing
appropriations in excess of those allowed by subsection (b).
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§37-93 Legislature. (a) The legislature shall not make appropriations
from the general fund for each fiscal year of the biennium or each supple-
mentary budget fiscal year which will exceed the expenditure ceiling for that
fiscal year.

(b) The legislature may make appropriations from the general fund in
excess of those allowed by subsection (a) by:

(1) A two-thirds vote of the members to which each house of the

legislature is entitled;

(2) Setting forth the dollar amount and the rate by which the appro-
priations allowed by the change in the state growth will be
exceeded; and )

(3) Setting forth the reasons for exceeding the appropriations al-
lowed by the percentage change in the state growth;

in each act which will cause appropriations from the state general fund to
exceed those allowed by the change in state growth.

(c) When revisions in the state personal income series made by the
United States Department of Commerce, Social and Economic Statistics
Administration, Bureau of Economic Analysis, or its successor, result in the
recalculation of expenditure ceilings which then are found to be less than
appropriation levels, the excess appropriations shall not be deemed invalid
and shall remain as authorized in their respective legislative sessions.

§37-94 Director of finance; duties. A preliminary estimate of the state
growth and expenditure ceiling shall be determined by the director of
finance as of August 1 of each year. The final estimate of the state growth and
expenditure ceiling to be used by the legislature to make appropriations
from the general fund in each year shall be determined by the director of
finance as of November 1 of each year. Upon the determination of both the
preliminary estimate and the final estimate of the state growth and expendi-
ture ceiling, the director shall inform the governor, chief justice and the
legislature and shall give public notice of such state growth and expenditure
ceiling and the maximum dollar amount that may be appropriated from the
general fund by publication twice in successive weeks in a newspaper of
general circulation in the State.”

SECTION 2. This Act shall take effect on July 1, 1986, and shall be
repealed as of June 30, 1987. :

(Approved July 30, 1986.)

ACT?2 S.B. NO. S1-86

A Bill for an Act Relating to Liability.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Legislative findings and purpose. The legislature finds
and declares that a solution to the current crisis in liability insurance has
created an overpowering public necessity for a comprehensive combination
of reforms to both the tort system and the insurance regulatory system. It is
the intent of this Act to alleviate the seriousness of the current insurance
crisis and to prevent the reoccurrence of such a crisis. The purpose of this
Act is to ensure the widest possible availability of liability insurance at
reasonable rates, to ensure a stable market for liability insurers, and to
provide for means to adjust insurance premium rates in the context of
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anticipated cost savings from tort reform legislation affecting the affordabili-
ty and availability of liability insurance.

SECTION 2. Definitions. As used in sections 3 to 7 of this Act, unless
the context otherwise requires:

1. “Authorized insurer” means insurers licensed to do business in
the State.

2. “Commercial liability insurance” means insurance written for
businesses providing protection for an insured against loss aris-
ing from injuries to other persons or damage to their property. It
includes but is not limited to policies providing coverage for
errors and omissions, and professional malpractice.

3. “Rebate” means an amount refunded to a policyholder by an
insurer to reflect a return of excess premiums with interest.

4. “Surcharge” means an amount assessed by an insurer against a
policyholder over and above manual rates.

SECTION 3. Rate reduction; relief. (a) The insurance commissioner
shall effect a moratorium and not approve any rate level increase in commer-
cial liability insurance during the period August 1, 1986 to September 30,
1986. Commencing October 1, 1986, all authorized insurers transacting
commercial liability insurance in this State shall implement a ten per cent
rate reduction from the rates currently on file with the insurance commis-
sioner for all policies containing commercial liability coverage, except mo-
tor vehicle and medical malpractice policies, in effect on September 30,
1986, for each new and renewal policy and provide that the new rates will be
in effect and filed during the period October 1, 1986to September 30, 1987.
There shall be no exception to the requirements of this subsection, unless the
commissioner, pursuant to an insurer’s petition, shall find that the use of the
rates required herein by an insurer will be inadequate to the extent that such
rates jeopardize the solvency of the insurer required to use such rates.

(b) Commencing on October 1, 1987, all authorized insurers provid-
ing commercial liability insurance in this State shall implement a twelve per
cent rate reduction for all policies containing commercial liability coverage,
except motor vehicle policies, from the rates in effect on September 30,
1987, for each new and renewal policy, and provide that the new rates will be
in effect and filed during the period October 1, 1987 to September 30, 1988.

(c) Commencing on October 1, 1988, all authorized insurers provid-
ing commercial liability insurance in this State shall implement a fifieen per
cent rate reduction for all policies containing commercial liability coverage,
except motor vehicle policies, from the rates in effect on September 30,
1988, for each new and renewal policy, and provide that the new rates will be
in effect and filed during the period October 1, 1988 to September 30, 1989.

(d) Except as otherwise provided in this Act, all rates for commercial
liability insurance shall comply with the provisions of the casualty rating law
contained in chapter 431, Hawaii Revised Statutes. Any insurer which
contends that the rate provided for in subsection (b) or (c) is inadequate shall
state in its filing the rate it contends is appropriate and shall state with
specificity the factors or data which it contends should be considered in
order to produce such appropriate rate. The insurer shall be permitted to use
all of the generally accepted actuarial techniques in making any filing
pursuant to this subsection. It shall be the insurer’s or rating organization’s
burden to actuarially justify any rate increase from the reduced rates provid-
ed for in subsection (b) or (c). The insurer or rating organization shall
include in the filing the expected impact of the tort reform implemented by
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Sections 11 to 22 of this Act on losses, expenses and rates. In making this
filing as provided for by this subsection, the insurer or rating organization
shall comply with the following provisions: ,

(1) Any rate fiting contending that the rates established in subsec-
tions (b) or (c) is inadequate shall be filed ninety days prior to
October 1, 1987 or October 1, 1988.

(2) The insurance commissioner shall review and approve or disap-
prove the rate filing thirty days prior to October 1, 1987 or with
respect to filings submitted pursuant to subsection (c) thirty days
prior to October 1, 1988. A filing shall be deemed to meet the
requirements of the casualty rating law unless disapproved by
the commissioner within the 60-day waiting period. All filings
submitted under this Act shall be deemed public records.

(3) In the event the filing is approved under subsection (d)(2), a
contested case hearing in accordance with the provisions of
chapter 91, Hawaii Revised Statutes, may be convened. Not-
withstanding the provisions of section 431-61, Hawaii Revised
Statutes, a petition and demand for hearing shall not stay the
implementation of the rate approved by the commissioner or the
rates in effect as of September 30, 1986, whichever is higher. A
final order of the commissioner may be appealed in accordance
with the provisions of section 431-69, Hawaii Revised Statutes.

(4) Intheevent a filing is disapproved in whole or in part, a petition
and demand for a contested case hearing may be filed in accor-
dance with chapter 91, Hawaii Revised Statutes. The insurer or
rating organization shall have the burden of proving that the
disapproval is not justified. While the action of the commission-
er in disapproving the rate filing is being challenged, the ag-
grieved insurer shall be entitled to charge the rates established as
of September 30, 1986 or the filed rates, whichever is lower.

(5) Withrespect to any approval or disapproval by the commission-
er regarding any rate filing focusing upon the October 1, 1988
reduction, the aggrieved insurer shall be entitled to charge the
rates established as of Séptember 30, 1988 while the action of the
commissioner is being challenged and contested.

(6) Upon final disposition, pursuant to chapter 91, Hawaii Revised
Statutes, or by a court of competent jurisdiction of the insurance
commissioner’s approval or disapproval of the rates, the insur-
ance commissioner shall immediately determine and order that
the insurer make the appropriate rebates of premiums to policy-
holders or allow the insurer to exact a surcharge on premiums.

(e) The insurance commissioner shall publish a notice of every filing -

submitted by insurers pursuant to this section in a newspaper of general
circulation in the State.

SECTION 4. Excessive rates; rebate or credit. In reviewing the infor-
mation gathered from the closed case reports provided for under Section 26
of this Act, and from any other relevant information, if there is reason to
believe that the rates are excessive, the insurance commissioner shall request
a hearing to determine the adequate rate. If as a result of the hearing it is
determined that insurers are charging excessive rates, the insurance com-
missioner shall issue an order specifying that a new rate or schedule be filed
by the insurer or rating organization which responds to the findings made
through the hearing. The insurance commissioner shall further order that
premiums charged each policyholder constituting the portion of the rate
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above that which is actuarially justified be returned to such policyholder in
the form of a rebate or credit.

SECTION 5. Cancellation of policy; prohibition. No policies to which
the reductions on insurance rate apply shall be canceled by the insurer prior
to the expiration of the agreed term or one year from the effective date of the
policy or renewal, whichever is less, except under the following grounds:

- Failure to pay a premium when due;

(2) Fraud or material misrepresentation;

(3) Risk hazard increases substantially and the insurer could not
have reasonably foreseen the change when entering into the
contract;

(4) Substantial breaches of contractual duties, conditions, or war-
ranties;

(5) Violation of any local fire, health, or safety statute or ordinance;

(6) Conviction of the named insured for a crime having as one of its
necessary elements, an act increasing any hazard that is insured
against;

(7) The insurance commissioner determines that the continuation
of the policy places the insurer in violation of chapter 431,
Hawaii Revised Statutes;

(8) For any good faith reason with the approval of the insurance

' commissioner.

SECTION 6. Cancellation of policies; effective date. In the event there
is cancellation pursuant to sections 5 and 7 of this Act, such cancellation will
be effective thirty days after the insurer delivers written notice of the
cancellation to the policyholder.

SECTION 7. Nonrenewal of policies; notice. An insurer may refuse to
renew a commercial liability policy if notice to the policyholder of the
reasons for nonrenewal are provided to the insured forty-five days prior to
the intended nonrenewal date. A tommercial liability insurance policy, once
issued shall not be cancelled or refused renewal by an insurer based upon the
mandatory rate reductions as required by this Act.

SECTION 8. Chapter 431, Hawaii Revised Statutes, is amended by
adgling a new section to be appropriately‘designated and to read as follows:

. “§431-  Insurance contracts; punitive damages. Coverage under any
policy of insurance issued in this State shall not be construed to provide
coverage for punitive or exemplary damages unless specifically included.”

SECTION 9. Section 431D-8, Hawaii Revised Statutes, is amended
as follows:

| “[[1§431D-8[]] Powers and duties of association. (a) The association

(1) Beobligated to the extent of the covered claims existing prior to
the determination of insolvency and arising within thirty days
after the determination of insolvency, or before the policy expi-
ration date if less than thirty days after the determination, or
before the insured replaces the policy or causes its cancellation,
if the insured does so within thirty days of the determination,
but such obligation shall include only that amount of each
covered claim which is in excess of $100 and is less than
$300,000, except that the association shall pay the full amount of
any covered claim arising out of a workers’ compensation policy.
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In no event shall the association be obligated to a policyholder or
claimant in an amount in excess of the obligation of the insol-
vent insurer under the policy from which the claim arises.

Be deemed the insurer to the extent of its obligation on the
covered claims and to such extent shall have all rights, duties,
and obligations of the insolvent insurer as if the insurer had not
become insolvent. - ,

Assess insurers amounts necessary to pay the obligations of the
association under subsection (a)(1) subsequent to an insolvency,
the expenses of handling covered claims subsequent to an insol-
vency, and the cost of examinations under section 431D-13, and
other expenses authorized by this chapter. The assessments of
each member insurer shall be in the proportion that the net
direct written premiums of the member insurer for the preceding
calendar year bears to the net direct written premiums of all
member insurers for the preceding calendar year. Each member
insurer shall be notified of the assessment not later than thirty
days before it is due. No member insurer may be assessed in any
year an amount greater than two per cent of that member insur-
er’s net direct written premiums for the preceding calendar year.
If the maximum assessment, together with the other assets of the
association, does not provide in any one year an amount suffi-
cient to make all necessary payments, the funds available shall
be prorated and the unpaid portion shall be paid as soon thereaf-

‘ter as funds become available. The association may exempt or

defer, in whole or part, the assessment of any member insurer, if
the assessment would cause the member insurer’s financial state-
ment to reflect amounts of capital or surplus less than the mini-
mum amounts required for a certificate of authority by any
jurisdiction in which the member insurer is authorized to trans-
act insurance. Each member insurer may set off against any .
assessment authorized payments made on covered claims and
expenses incurred in the payment of such claims by the member
insurer.

Investigate claims brought against the association and adjust,
compromise, settle, and pay covered claims to the extent of the
association’s obligation and deny all other claims and may re-
view settlements, releases, and judgments to which the insolvent
insurer or its insureds were parties to determine the extent to
which such settlements, releases, and judgments may be proper-
ly contested.

Notify such persons as the insurance! commissioner directs
under section 431D-10(b)(1).

Handle claims through its employees or through one or more
insurers or other persons designated as servicing facilities. Des-
ignation of a servicing facility is subject to the approval of the
insurance! commissioner, but such designation may be declined
by a member insurer.

Reimburse each servicing facility for obligations of the associa-
tion paid by the facility and for expenses incurred by the facility
while handling claims on behalf of the association and shall pay
the other expenses of the association authorized by this chapter.

(b) The association may: .
(1) Employ or retain such persons as are necessary to handle claims

and perform other duties of the association.
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(2) Borrow funds necessary to effect the purposes of this chapter in
accord with the plan of operation.

(3) Sue orbe sued. ’

(4) Negotiate and become a party to such contracts as are necessary

_ to carry out the purpose of this chapter.

(5) Perform such other acts as are necessary or proper to effectuate
the purpose of this chapter.

[(6) Refund to the member insurers in proportion to the contribu-
tion of each member insurer to the association that amount by
which the assets of the association exceed the liabilities, if, at the
end of any calendar year, the board of directors finds that the
assets of the association exceed the liabilities of the association
as estimated by the board of directors for the coming year.]”

SECTION 10. Section 431D-16, Hawaii Revised Statutes, is
amended as follows: ~

“§431D-16 [Recognition of assessment in rates. The rates and premi-
ums charged for insurance policies to which this chapter applies shall
include amounts sufficient to recoup a sum equal to the amounts paid to the
association by the member insurer less any amounts returned to the member
insurer by the association and rates shall not be deemed excessive because
they contain an amount reasonably calculated to recoup assessments paid by
the member insurer.] Recoupment of assessment. (a) Each member insurer
is required to recoup the assessments paid in the preceding vear by the

insurer under this chapter. The recoupment shall be recovered by means of a
surcharge on premiums charged for policies for all kinds of insurance, except

life, title, surety, disability, credit mortgage guaranty and ocean marine, The
surcharge shall be at a uniform percentage rate reasonably calculated to
recoup the assessment paid by the member insurer. Any excess recovery by a
member insurer shall be credited prorata to that member insurer’s policy-
holders’ premiums in the succeeding year unless there has been a subsequent
assessment, in which case the excess will be used to reduce the amount of the
subsequent assessment. If a. member insurer fails to recoup the entire
amount of its assessment in the first vear under the procedure provided in
this section in the first year in which it surcharges premiums, it may repeat
the procedure provided in this section in the succeeding vear.

(b) Each insurer shall provide to the Hawaii Insurance Guarantee
Association an accounting of its recoupments. The Hawaii Insurance Guar-
antee Association shall compile the insurers’ accountings and submit it as
part of its annual report to the insurance commissioner.

(c) The amount and reason of any surcharge shall be separately stated
on any billing sent an insured. The surcharge shall not be considered

premiums for any other purpose, including the computation of gross premi-
um tax or the determination of agents’ commissions.

(d) The insurance commissioner may permit a member insurer to
omit collection of the surcharge from its insureds when the expense of
- collecting the surcharge would exceed the amount of the surcharge.
(e) The member insurers shall recoup any assessments paid after the
effective date of this Act in the manner provided in this section.”

SECTION 11. Chapter 607, Hawaii Revised Statutes, is amended by
adding a new section to be appropriately designated and to read as follows:

“§6'07-' Attorneys’ fees in tort actions. In all tort actions in which a
judgment is entered by a court of competent jurisdiction, attorneys’ fees for
both the plaintiff and the defendant shall be limited to a reasonable amount

8




ACT2

as approved by the court having jurisdiction of the action. In any tort action
in which a settlement is effected, the plaintiff or the defendant may request
that the amount of their respective attorneys’ fees be subject to approval of
the court having jurisdiction of the action.”

SECTION 12. Section 671-2, Hawaii Revised Statufes, is répealed.

SECTION 13. Section:607-14.5;- Hawaii -Revised Statutes, is
amended to read as follows: :

“[[1§607-14.5[]] Attorneys’ fees in civil actions. (a) In any civil action in
this State where a party seeks money[,] damages or injunctive relief, or both,
against another party, and the case is subsequently decided; the court may,
as it deems just, assess against either party, and enter as part of its order, for
which execution may issue, a reasonable sum for attorneys’ fees, in an
amount to be determined by the court upon a specific finding that the party’s
claim or defense was [completely] frivolous; provided the amount shall not
exceed (tlwenty-ﬁve per cent of any amount originally prayed for by the party
assessed.

(b) In determining the award of attorneys’ fees and the amounts to be
awarded, the court must find in writing that all claims or defenses made by
the party are [completely] frivolous and are [totally unsupported] not rea-
sonably supported by the facts and the law in the civil action.” '

SECTION 14. Chapter 657, Hawaii Revised Statutes, is amended by
adding a new section to be appropriately designated and to read as follows:

“8657- Periodic payments of damages. In any action in tort involv-
ing the State, any political subdivision of the State, or any governmental
agency as a tortfeasor where a final judgment is obtained of more than
$1,000,000, the State, political subdivision, or governmental agency has the
option of paying that portion of the award in excess of $1,000,000 by
periodic payments for a period not to exceed five years. The periodic
payments shall include interest on the unpaid balance at the rate specified in
section 478-2. A proposed periodic payment plan shall be submitted by the
State, political subdivision, or governmental agency to the court in a post
judgment hearing for final approval. The court shall approve or order
modification of the plan based upon the facts and circumstances of the case
and the needs of the parties.”

SECTION 15. Section 657-7.3, Hawaii Revised Statutes, is amended
to read as follows:

“8657-7.3 Medical torts; limitation of actions; time. No action for
injury or death against a chiropractor, clinical laboratory technologist or
technician, dentist, naturopath, nurse, nursing home administrator, dis-
pensing optician, optometrist, osteopath, physician or surgeon, physical
therapist, podiatrist, psychologist, or veterinarian duly licensed or regis-
tered under the laws of the State, or a licensed hospital as the employer of
any such person, based upon such person’s alleged professional negligence,
or for rendering professional services without consent, or for error or omis-
sion in such person’s practice, shall be brought more than two years after the
plaintiff discovers, or through the use of reasonable diligence should have
discovered, the injury, but in any event not more than six years after the date
of the alleged act or omission causing the injury or death. This six year time
limitation shall be tolled for any period during which the person has failed to
disclose any act, error, or omission upon which the action is based and which
is known to him.
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Actions by a minor shall be commenced within six years fromthe date
of the alleged wrongful act except the actions by a minor under the age of ten
years shall be commenced within six vears or by the minor’s tenth birthday,
whichever provides a longer period. Such time limitation shall be tolled for
any minor for any period during which the parent, guardian, insurer, or
health care provider has committed fraud or gross negligence. or has been a
party to a collusion in the failure to bring action on behalf of the injured
minor for a medical tort. The time limitation shall also be tolled for any
period during which the minor’s injury or illness alleged to have arisen, in
whole or in part, from the alleged wrongful act or omission could not have
been discovéred through the use of reasonable diligence.” :

SECTION 16. Chapter 663, Hawaii Revised Statutes, is amended by
adding a new section to be appropriately designated and to read as follows:

“§663-  Collateral sources; protection for liens and rights of subroga-
tion. In any civil action in tort, the court, before any judgment or stipulation
to dismiss the action is approved, shall determine the validity of any claim of
a lien against the amount of the judgment or settlement by any person who
files timely notice of the claim to the court or to the parties in the action. The
judgment entered, or the order subsequent to settlement, shall include a
statement of the amounts, if any, due and owing to any person determined
by the court to be a holder of a valid lien and to be paid to the lienholder out
of the amount of the corresponding special damages recovered by the
judgment or settlement. In determining the payment due the lienholder, the
court shall deduct from the payment a reasonable sum for the costs and fees
incurred by the party who brought the civil action in tort. As used in this
section, lien means a lien arising out of a claim for payments made or
indemnified from collateral sources for costs and expenses arising out of the
injury which is the subject of the civil action in tort.”

SECTION 17. Chapter 663, Hawaii Revised Sfatutes, is amended by
adding a new section to be appropriately designated and to read as follows:

“§663-  Abolition of joint and several liability; exceptions. Joint and
several hability for joint tortfeasors as defined in section 663-11 is abolished
except in the following circumstances:

(1) For the recovery of economic damages against joint tortfeasors

in actions involving injury or death to persons; :

(2) For the recovery of economic and non-economic damages
against joint tortfeasors in actions involving: '

(A) Intentional torts; :

(B) Torts relating to environmental pollution;

(C) Toxic and asbestos-related torts;

(D) .Torts relating to aircraft accidents;

(E) Strict and products liability torts; or

(F) Torts relating to motor vehicle accidents except as provid-
ed in paragraph (4).

(3) For the recovery of non-economic damages in actions, other
than those enumerated in paragraph (2), involving injury or
death to persons against those tortfeasors whose individual de-
gree of negligence is found to be twenty-five per cent or more
under section 663-31. Where a tortfeasor’s degree of negligence
is less than twenty-five per cent, then the amount recoverable
against that tortfeasor for non-economic damages shall be in
direct proportion to the degree of negligence assigned.
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(4) For recovery of non-economic damages in motor vehicle acci-
dents involving tort actions relating to the maintenance and
design of highways including actions involving guardrails, utility
poles, street and directional signs, and any other highway-relat-
ed device upon a showing that the affected joint tortfeasor was
given reasonable prior notice of a prior occurrence under similar
circumstances to the occurrence upon which the tort claim is
based. In actions in which the affected joint tortfeasor has not
been shown to have had such reasonable prior notice, the recov-
ery of non-economic damages shall be as provided in paragraph

(3).”

SECTION 18. Chapter 663, Hawaii Revised Statutes, is amended by
adding a new section to be appropriately designated and to read as follows:

“8663- Loss or impairment of earning capacity; damages. (a) In all
tort cases where damages are awarded for loss or impairment of earning
capacity, the amount of probable future earnings shall be determined by
taking into account the effect of probable taxes.

(b) Nothing in this section shall be construed to limit or restrict the
use of other factors deemed appropriate by a court in calculating damages
awarded for loss or impairment of earning capacity.”

SECTION 19. Chapter 663, Hawaii Revised Statutes, is amended by
adding a new section to be appropriately designated and to read as follows:

“§663- Non-economic damages; defined. (2) Non-economic dam-
ages which are recoverable in tort actions include damages for pain and
suffering, mental anguish, disfigurement, loss of enjoyment of life, loss of
" consortium, and all other non-pecuniary losses or claims.

(b) Pain and suffering is one type of non-economic damage and means
the actual physical pain and suffering that is the proximate result of a
physical injury sustained by a person.”

SECTION 20. Chapter 663, Hawaii Revised Statutes, is amended by
adding a new section to be appropriately designated and to read as follows:

“8663- Limitation on pain and suffering. Damages recoverable for
pain and suffering as defined in section 663- shall be limited to a maxi-
mum award of $375,000; provided that this limitation shall not apply to tort
actions enumerated in section 663-  (2).” .

SECTION 21. Chapter 601, Hawaii Revised Statutes, is amended by
adding a new section to be appropriately designated and to read as follows:

“8601-  Court annexed arbitration program. (a) There is established
within the judiciary a court annexed arbitration program which shall be a
mandatory and non-binding arbitration program to provide for a procedure
‘to obtain prompt and equitable resolution of certain civil actions in tort
through arbitration. The supreme court shall adopt rules for the implemen-
tation and administration of the program by January 1, 1987.

(b) All civil actions in tort, having a probable jury award value, not
reduced by the issue of liability, exclusive of interest and costs, of $150,000
or less, shall be submitted to the program and be subject to determination of
arbitrability and to arbitration under the rules governing the program. The
rules shall include a procedure to classify and establish the order of priority

- according to which the actions will be processed for the determination of
arbitrability and for the arbitration under the program. The court mayj, at its
discretion, remove any action from the program.
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(c) The chief justice may hire on a contractual basis, and at the chief
justice’s pleasure remove, without regard to chapters 76 and 77, an arbitra-
tion administrator, who shall be responsible for the operation and manage-
ment of the program, and such other persons deemed necessary for the
purposes of the program in the judgment of the chief justice.”

SECTION 22. Chapter 663, Hawaii Revised Statutes, is amended by
adding a new section to be appropriately designated and to read as follows:

“8§663- Serious emotional distress arising from property damage;
cause of action abolished; exception for physical injury. (a) No party shall be
liable for the negligent infliction of serious emotional distress or disturbance
if the distress or disturbance arises solely out of damage to property or
material objects.

(b) This section shall not apply if the serious emotional distress. or
disturbance results in physical injury to or mental illness of the person who
experiences the emotional distress or disturbance.”

SECTION 23. There is appropriated out of the general revenues of
the State of Hawaii the sum of f 100,000, or so much thereof as may be
necessary for the fiscal year 1986-1987, for the subsidy payments covering
liability insurance premiums of certain obstetricians and gynecologists as
the insurance commissioner shall designate under this Act. The sum appro-
priated shall be expended by the department of commerce and consumer
affairs for the purposes of this Act.

SECTION 24. There is appropriated out of the general revenues of

the State of Hawaii the sum of £400,000, or-so much thereof as may be

necessary for fiscal year 1986-1987, for the insurance commissioner to carry

out the purposes of this Act, including the hiring of consultants and staff not

subject to chapters 76 and 77. The sum appropriated shall be expended by

Kle department of commerce and consumer affairs for the purposes of this
ct.

SECTION 25. There is appropriated out of the general revenues of
the State of Hawaii the sum of §200,000, or so much thereof as may be
necessary for fiscal year 1986-1987, to carry out the purposes of the court
annexed arbitration program established by this Act including the hiring of
necessary personnel. The sum appropriated shall be expended by the judici-
ary for the purposes of this Act.

SECTION 26. The insurance commissioner shall prepare and submit
to the legislature, twenty days prior to the convening of the regular sessions
of 1988 and 1989, respectively, closed case reports containing an evaluation
of the operation and effects of this Act, and recommendations for changes or
repeal of its provisions or portions thereof with supporting reason and data.

. SECTION 27. The chief justice shall prepare and submit to the
legislature, twenty days prior to the convening of the regular session of 1987,
a report covering the status of the implementation of the court annexed
arbitration program established under this Act, a projection of the personnel
and activities reasonably required to carry out the purposes of the program,
a proposed budget for the operation of the program with supporting data,
and such recommendation with respect to the program aimed at reducing
delay in the disposition of civil actions as the chief justice shall deem
appropriate.

SECTION 28. This Act does not affect rights, duties, or actions that
are based upon events or acts which have taken place prior to the effective
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date of this Act, nor to penalties that were incurred and proceedings that
were begun, before the effective date of this Act.

SECTION 29. Severability. If any provision of this Act, or its applica-
tion to any person or circumstance is held invalid, the invalidity does not
affect other provisions or applications of the Act which can be given effect
without the invalid provision or application, and to this end the provisions
of this Act are severable; provided that Sections 2 to 7, Section 17, and
Section 20 are not severable and if any one of these sections is held invalid all
of Sections 2 to 7, Section 17, and Section 20 shall be invalid; provided
further that Sections 2 to 7 and Section 15 are not severable and if any one of
Sections 2 to 7 are held invalid, Section 15 shall be invalid.

SECTION 30. Statutory material to be repealed is bracketed. New
statutory material is underscored.?

SECTION 31. This Act shall take effect upon its approval, and
Sg%tgions 2 to 7, Section 17, and Section 20 shall be repealed on October 1,
1989.

(Approved August 4, 1986.)

Notes

1. Should be underscored.
2. Edited pursuant to HRS §23G-16.5.
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Session Laws of Hawaii
Passed By The
Fourteenth State Legislature

Regular Session
1987

ACT1 o H.B.NO. 1

A Bill for an Act Making Appropriations to Provide for the Expenses of the
Legislature, the Legislative Auditor, the Legislative Reference Bu-
reau, and the Ombudsman.

Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. There is appropriated out of the general revenues of the
State of Hawaii the sum of $2,846,853, or so much thereof as may be
necessary, for defraying any and all session and nonsession expenses of the
Senate up to and including June 30, 1988, including but not limited to the
1987 regular session, Fourteenth Legislature of the State of Hawaii, and pre-
session expenses and the expenses of any committee or committees estab-
lished during the interim between the 1987 and 1988 regular sessions.

SECTION 2. There is appropriated out of the general revenues of the
State of Hawaii the sum of $3,713,695, or so much thereof as may be
necessary, for defraying any and all session and nonsession expenses of the
House of Representatives up to and including June 30, 1988, including but
not limited to the 1987 regular session, Fourteenth Legislature of the State of
Hawaii, and pre-session expenses and the expenses of any committee or
committees established during the interim between the 1987 and 1988
regular sessions.

SECTION 3. Payment of expenses of the Senate during the interim
between the 1987 and 1988 regular sessions shall be made only with the
approval of the President of the Senate, and payment of expenses of the
House of Representatives during the interim between the 1987 and 1988
sessions shall be made only with the approval of the Speaker of the House of
Representatives.

SECTION 4. Before January 20, 1988, the Senate and the House of
Representatives shall have their accounts audited and a full report of such
audit shall be presented to the Senate and to the House of Representatives of
the Legislature convening on January 20, 1988.

SECTION 5. The expenses of any member of the Legislature while
traveling abroad on official business of the Legislature shall not be limited by
the provisions of section 78-15, Hawaii Revised Statutes, or by any other
general statute. Until otherwise prescribed by law, the expenses of such
member shall be $90 a day and authorized by the President of the Senate and
the Speaker of the House of Representatives, respectively.

SECTION 6. There is appropriated out of the general revenues of the
State of Hawaii the sum of $1,925,782, to the office of the legislative auditor
for the following expenses: (a) the sum of $1,505,000, or so much thereof as
may be necessary, for defraying the expenses of the office of the legislative
auditor during the fiscal year 1987-1988; (b) the sum of $270,782, or so
much thereof as may be necessary for defraying the expenses of the office of
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the state ethics commission during the fiscal year 1987-1988; (c) the sum of
$150,000, or so much thereof as may be necessary during the fiscal year
1987-1988, for (1) performing special studies, (2) improving capabilities for
planning, programming and budgeting, (3) fulfilling other special requests
made of the legislative auditor by the Legislature or jointly by the President
of the Senate and the Speaker of the House of Representatives, (4) legislative
studies and for contractual services for such studies, and (5) such other
purposes as may be determined by the joint action of the President of the
Senate and the Speaker of the House of Representatives.

SECTION 7. There is appropriated out of the general revenues of the
State of Hawaii the sum of $1,465,934, or so much thereof as may be
necessary, to the legislative reference bureau for defraying the expenses of
the bureau during the fiscal year 1987-1988, including equipment relating to
computer systems programming and operations. This sum includes $25,000
to be utilized in addition to the $50,000 appropriated by Act 1, Session Laws
of Hawaii 1986, for hosting the 1987 Western Legislative Conference of the
Council of State Governments. The total appropriation for the Conference
shall not lapse until June 30, 1988, and shall be subject to all terms and
conditions set forth in the Act.

SECTION 8. There is appropriated out of the general revenues of the
State of Hawaii the sum of $416,000, or so much thereof as may be necessa-
1y, to the office of the ombudsman for defraying the expenses of the office
during the fiscal year 1987-1988.

SECTION 9. As of the close of business on June 30, 1988, the
unexpended or unencumbered balance of any appropriation made by this
Act shall lapse into the general fund.

SECTION 10. Each section of this Act is declared to be severable
from the remainder of this Act.

SECTION 11. This Act shall take effect upon its approval.
(Approved February 13, 1987.)

ACT2 S.B.NO. 263

A Bill for an Act Relating to the Legislature.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 24-1, Hawaii Revised Statutes, is amended to
read as follows:

“824-1 Allowance for incidental expenses. Each member of the legisla-
ture shall receive an annual allowance of [$2,500,] $5,000, which amount is
to cover incidental expenses connected with legislative duties and the
amguﬁn shall be payable in a manner prescribed by the respective rules of
each house.”

SECTION 2. Statutory material to be repealed is bracketed. New
statutory material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved March 6, 1987.)

15



ACT3
ACT 3 S.B.NO. 376

A Bill for an Act Relating to Act 145, Session Laws of Hawaii 1984.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The legislature has heretofore authorized special pur-
pose revenue bonds pursuant to Act 145, Session Laws of Hawaii 1984, for
the purpose of assisting Kamakani Ikaika, Inc., or a partnership in which
such company is a general partner, in the establishment of a wind energy
farm and related facilities. It is in the public interest and for the public
health, safety and general welfare to amend said Act to expressly provide
that the output of the wind energy farm approved by said Act 145 shall be
made available for use by members of the general public by its sale to Hawaii
Electric Light Company, Inc. :

SECTION 2. Section 2 of Act 145, Session Laws of Hawaii 1984, is
hereby amended to read as follows:

“SECTION 2. Pursuant to part V, chapter 39A, Hawaii Revised
Statutes, the department of budget and finance, with the approval of the
governor, is authorized to issue special purpose revenue bonds in a total
amount not to exceed $12,000,000 in one or more series for the purpose of
assisting Kamakani Ikaika, Inc., a California corporation, or a partnership
in which Kamakani Ikaika, Inc., is a general partner, in the generation of
new capital for the establishment of a [5 megawatt] wind energy farm and
related facilities. The electrical output of such facilities shall be made
available to members of the general public by sale thereof to Hawaii Electric
Light Company, Inc. The legislature finds and determines that the activity
and facilities of Kamakani Ikaika, Inc., constitutes a project as defined in
part V, chapter 39A, Hawaii Revised Statutes, and the financing thereof is
assistance to an industrial enterprise.”

SECTION 3. Statutory material to be.repealed is bracketed. New
statutory material is underscored.

SECTION 4. This Act shall take effect upon its approval retroactive
to May 24, 1984.

(Approved April 6, 1987.)

ACT 4 S.B. NO. 887

A Bill for an Act Relating to State Resort Camps and Services.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Chapter 184, Part II, Hawaii Revised Statutes, is
repealed.

SECTION 2. This Act shall take effect upon its approval.
(Approved April 9, 1987.)

ACT S5 | H.B. NO. 1494

A Bill for an Act Relating to Public Lands.
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Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Findings and purpose. The legislature finds that Kahana
Valley State Park possesses unique historical and natural resources and
persons long associated with Kahana Valley who are knowledgeable and
qualified to interpret for the general public the significance of these resources
for the public’s benefit and enjoyment. Accordingly, the purpose of this Act
is to authorize the department of land and natural resources to directly issue
long-term residential leases to those qualified persons now residing in
Kahana Valley on the condition that these qualified persons participate in
Kahana Valley State Park’s interpretive programs for the public.

SECTION 2. The department of land and natural resources is hereby
authorized to negotiate and enter into long-term residential leases not to
exceed sixty-five years in duration with persons who meet the following
criteria: '

(1) Persons who at the time of enactment of this Act reside in
Kahana Valley on land acquired for Kahana Valley State Park
and have lived continuously on this land since before 1970; or

(2) Persons who on the effective date of this Act have permits issued
by the department of land and natural resources allowing them
to reside on designated parcels of land acquired for Kahana
Valley State Park.

SECTION 3. In exchange for the State’s long-term leases, all qualified
persons shall agree to be an essential part of the interpretive programs in
- Kahana Valley State Park as directed by the department of land and natural
resources. The department of land and natural resources is required to
establish a monitoring system and enforcement mechanism to insure com-
pliance with these agreements.

SECTION 4. The lands eligible for long-term residential lease negoti-
ations under the provisions of this Act are limited to those located in tax
map key parcels 5-2-01:1, 5-2-02:all, and 5-2-05:1 and 21, situate at Kahana
Valley and as further determined by the board of land and natural resources.

SECTION 5. The department of land and natural resources is autho-
rized to subdivide and provide for the creation of a residential subdivision
in Kahana Valley for persons who receive long-term leases under the provi-
sions of this Act, which shall be exempt from all statutes, ordinances, charter
provisions, and rules of any governmental agency relating to zoning and
construction standards for subdivisions, the development and improvement
of land, and the construction of units thereon; provided that the department
of land and natural resources finds the project is consistent with the findings
and purpose of this Act and the project meets minimum requirements of
health and safety; and provided further that no state funds shall be expended
in the relocation or construction of these residences authorized under the
provisions of this Act.

SECTION 6. Notwithstanding any other law to the contrary, in-
cluding chapter 171, Hawaii Revised Statutes, the department of land and
natural resources is authorized to negotiate and enter into lease agreements
in accordance with the provisions and limitations of this Act; provided that
the authority granted by this Act shall expire (1) when leases have been
negotiated and recorded in the bureau of conveyances for all parcels meeting
the criteria in this Act, or (2) on January 1, 1992, whichever occurs first.
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SECTION 7. This Act shall take effect upon its approval.
(Approved April 13, 1987.)

ACT 6 H.B.NO. 312

A Bill for an Act Relating to Decisions of the Commissioner of Financial
Institutions. '

Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 403-25, Hawaii Revised Statutes, is amended tb
read as follows: :

“§403-25 Hearing and investigation; ruling of commissioner. Upon the
hearing of the application the commissioner shall make investigation of the
facts and conditions referred to in the application or pertinent thereto, and
hear any objections thereto. At any hearing the burden of proof shall be upon
the applicants. The commissioner may prescribe rules and regulations for
the proceedings in connection with the hearing. '

If the result of the hearing satisfies the commissioner:

(1) That the proposed bank is to be formed for legitimate objects as

contemplated by this chapter;

(2) That the character, financial responsibility, and general fitness of
the persons named in the application are such as to command
the confidence of the community in which the proposed bank is
to be located and to warrant the belief that the business of the
proposed corporation will be honestly and efficiently conducted;

(3) That the proposed directors and officers are competent to suc-
cessfully manage a banking business;

(4) That the organization of the proposed bank is justified; and

(5) That the public convenience and advantage will be promoted by
the opening of the proposed bank;

then the commissioner shall approve the application, and shall endorse. on
each of the duplicate original applications the date and the word “approved”
over the commissioner’s official signature. :

If the commissioner is not satisfied or believes that the public interest
will be endangered or that the approval of the application is not otherwise
advisable the commissioner shall endorse with the date the word “disap-
proved” thereon. One of the duplicate original applications shall be filed in
the commissioner’s office and the other réturned by mail to the applicants.
[The commissioner may grant a conditional approval of any application
requiring the applicants to make such additional showing or such changes in
the proposed bank as the commissioner may consider advisable.] Any
decision of the commissioner adverse to the applicants shall be reviewable
upon appeal to the circuit court of the first judicial circuit as provided in

chapter 91.”

SECTION 2. Section 404-4, Hawaii Revised Statutes, is amended by
amending subsection (d) to read as follows: _

“(d) If the commissioner disapproves an agreement, the commission-
er shall state the commissioner’s objections [and give an opportunity to the
merging banks to amend the merger agreement to obviate the objections].

Any decision of the commissioner adverse to the merging banks shall be
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reviewable upon appeal to the circuit court of the first judicial circuit as
provided in chapter 91.”

SECTION 3. Section 406-3, Hawaii Revised Statutes, is amended to
read as follows:

“8406-3 Conditions precedent to qualification. No corporation or
joint-stock company shall become qualified to do business as a trust compa-
ny, and the certificate provided for in section 406-1.5 shall not be issued to
any corporation or joint-stock company, until the commissioner is satisfied
with or without a hearing on the application: (1) that the proposed trust
company is to be qualified for legitimate objects as contemplated by this
chapter; (2) that the character, financial responsibility, and general fitness of
the officers and the directors of the proposed trust company are such as to
command the confidence of the community in which the proposed trust
company is to be located and to warrant the belief that the business of the
proposed trust company will be honestly and efficiently conducted; and (3)
that data and facts submitted support reasonable assurances of the profit-
ability of the operation of the proposed trust company. The commissioner
may prescribe rules and regulations for the implementation of this chapter,
including rules and regulations governing proceedings in connection with
any hearing or investigation. Any decision of the commissioner adverse to
the applicant shall be reviewable upon appeal to the circuit court of the first
judicial circuit as provided in chapter 91. [The court shall hear the appeal de
novo without a jury.]”

SECTION 4. Section 407-13, Hawaii Revised Statutes, is amended to
read as follows:

“8407-13 Investigation by commissioner; allowance or disallowance,
procedure. Upon the filing of the application, if the commissioner upon
investigation finds (1) that the financial responsibility, experience, charac-
ter, and general fitness of the applicants and of the officers or members
thereof are such as to command the confidence of the community and to
warrant belief that the business will be operated honestly, fairly and effi-
ciently within the purposes of this chapter; (2) that allowing the applicants to
engage in this business will promote the convenience and advantage of the
locality or community in which the business of the applicants is to be
conducted; and (3) that capital stock in excess of $25,000 has been sub-
scribed for and ten per cent paid to the applicants in cash; the commissioner
shall write upon the face of the application the fact that the commissioner
has approved the same, together with the date, and affix the commissioner’s
signature. The application shall then be returned to the applicants who shall
upon receipt of the approved application transmit the same within thirty
days to the commissioner, together with the articles of association, and pay
to the commissioner the corporation and other filing fees required by law.

No application shall be disapproved except after the applicants have
had notice of a hearing on the application and an opportunity to be heard
thereon. If the application is denied, the commissioner shall, within twenty
days thereafter, prepare and keep on file in the commissioner’s office, a
written order [or] of denial thereof, which shall contain the commissioner’s
findings with respect thereto and the reasons supporting the denial, and
forthwith serve upon the applicants a copy thereof. [Within ten days after
the receipt of the copy the applicants may appeal from the order of denial to
a board consisting of the director of commerce and consumer affairs, comp-
troller, and director of taxation by filing with the comptroller a notice of
appeal. After notice by mail to the applicants and after a hearing at which the
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applicants shall be entitled to be present and to be heard, the board shall file

with the comptroller its decision in writing either ordering the commissioner
to approve the application or affirming the commissioner’s action in disap-
proving the same. A copy of the decision or order of the board shall forthwith
be served upon the applicants by the commissioner. The applicants may
appeal from an adverse decision of the board to the circuit court of the
circuit in which the applicants propose to engage in business,] Any decision
of the commissioner adverse to the applicants shall be reviewable upon
gm)eal to the circuit court of the first judicial circuit as provided in chapter
1 .”

SECTION 5. Section 408-8, Hawaii Revised Statutes, is amended by
amending subsection (d) to read as follows:

“(d) If the commissioner is not satisfied that the applicant meets all
the criteria set forth in subsection (c), the commissioner shall hold a hearing
on the application, at which time the applicant shall be given an opportunity
to be heard. If the application is denied, the commissioner shall serve upon
the applicant a copy of the order of denial, as well as the findings and reasons
in support of the denial. [Within ten days after the receipt of the order, the
applicant may appeal from the order of denial to a board consisting of the
director of commerce and consumer affairs, comptroller, and attorney gen-
eral by filing with the comptroller a notice of appeal. After notice by mail to
the applicant and after a hearing at which the applicant shall be entifled to be
present and to be heard, the board shall file with the comptroller its decision
in writing either ordering the commissioner to approve the application or
affirming the denial. A copy of the decision or order of the board shall
forthwith be served upon the applicant by the commissioner. The applicant
may appeal from an adverse decision of the board to the circuit court of the
circuit in which the applicant proposes to establish an office,] Any decision
of the commissioner adverse to the applicant shall be reviewable upon
29111)p’ea1 to the circuit court of the first judicial circuit as provided in chapter

SECTION 6. Section 449-7, Hawaii Revised Statutes, is amended to
read as follows:

“§449-7 Investigation and ruling. The commissioner shall make an
investigation into the information furnished by the applicant and may
require the applicant to furnish additional information. If the commissioner
is satisfied, with or without a hearing upon the application, that the charac- -
ter, financial responsibility, experience, ability, and general fitness of the
officers and directors are such as to command the confidence of the business
community in the State and to warrant the beliefs that the officers and
directors are competent to successfully manage an escrow business and that
the applicant will be an honest and efficient escrow depository, the commis-
sioner shall approve the application. The commissioner shall not disapprove
an application without giving the applicant a hearing thereupon. [The
hearing and any appeal from a ruling of disapproval shall be conducted in
accordance with chapter 91, and rules adopted by the commissioner in
accordance with that chapter.] Any decision of the commissioner adverse to
the applicant shall be reviewable upon appeal to the circuit court of the first
judicial circuit as provided in chapter 91.”

- SECTION 7. This Act does not affect rights and duties that matured,
penalties that were incurred, and proceedings that were begun, before its
_effective date.
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SECTION 8. Statutory material to be repealed is bracketed. New
statutory material is underscored. v

SECTION 9. This Act shall take effect upon its approval.
(Approved April 22, 1987.)

ACT7 H.B. NO. 314

A Bill for an Act Relating to General Excise Tax.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 237-24, Hawaii Revised Statutes, is amended to
read as follows: :

“§237-24 Amounts not taxable. This chapter shall not apply to the

following amounts: :

(1) Amounts received under life insurance policies and contracts
paid by reason of the death of the insured;

(2) Amounts received (other than amounts paid by reason of death
of the insured) under life insurance, endowment, or annuity
contracts, either during the term or at maturity or upon surren-
der of the contract; :

(3) Amounts received under any accident insurance or health insur-
ance policy or contract or under workers’ compensation acts or
employers’ liability acts, as compensation for personal injuries,
death, or sickness, including also the amount of any damages or
other compensation received, whether as a result of action or by
private agreement between the parties on account of the person-
al injuries, death; or sickness;

(4) The value of all property of every kind and sort acquired by gift,
bequest, or devise, and the value of all property acquired by
descent or inheritance;

(5) Amounts received by any person as compensatory damages for
any tort injury to the person, or to the person’s character reputa-
tion, or received as compensatory damages for any tort injury to
or destruction of property, whether as the result of action or by
private agreement between the parties (provided that amounts
received as punitive damages for tort injury or breach of con-
tract injury shall be included in gross income);

(6) Amounts received as salaries or wages for services rendered by
an employee to an employer;

(7) Amounts received as alimony and other similar payments and
settlements;

(8) Amounts collected by distributors as fuel taxes on “liquid fuel”

- imposed by chapter 243, and the amounts collected by such
distributors as a fuel tax imposed by any act of the Congress of
the United States;

(9) Taxes on liquor imposed by chapter 244D on dealers holding
permits under that chapter;

(10) The amounts of taxes on tobacco products imposed by chapter
245 on wholesalérs or dealers holding licenses under that chapter
and selling the products at wholesale, and the amounts of taxes
on tobacco products collected from a wholesaler by another
where the wholesaler makes separate charges for the amounts so

21



ACT7

22

(11)

(12)

(13)

(14)

(15)

(16)

(17)

(18)

collected from the wholesaler and collects the same from those
purchasing from the wholesaler as provided by chapter 245;
Federal excise taxes imposed on articles sold at retail and collect-
ed from the purchasers thereof and paid to the federal govern-
ment by the retailer;

The amounts of federal taxes under chapter 37 of the Internal
Revenue Code, or similar federal taxes, imposed on sugar manu-
factured in the State, paid by the manufacturer to the federal
government;

An amount up to, but not in excess of, $2,000 a year of gross
income received by any blind, deaf, or totally disabled person
engaging, or continuing, in any business, trade, activity, occupa-
tion, or calling within the State;

Amounts received by an organization enumerated under section
237-23(a)(5) to (8) from the sale of brooms which are manufac-
tured by blind persons working at the adult blind broom shop;
Amounts received by a producer of sugarcane from the manufac-
turer to whom the producer sells the sugarcane, where (A) the
producer is an independent cane farmer, so classed by the secre-
tary of agriculture under the Sugar Act of 1948 (61 Stat. 922,
Chapter 519) as the Act may be amended or supplemented, and
(B) the value of the sugar, and other products manufactured
from the sugarcane, is included in the measure of the tax levied
on the manufacturer under section 237-13(1), and (C) the pro-
ducer’s gross proceeds of sales are dependent upon the actual
value of the products manufactured therefrom or the average
value of all similar products manufactured by the manufacturer,
and (D) the producer’s gross proceeds of sales are reduced by
reason of the tax on the value of the manufactured products;
Money paid by the State or eleemosynary child-placing organi-
zations to foster parents for their care of children in foster
homes;

Amounts received by a cooperative housing corporation from its
shareholders in reimbursement of funds paid by such corpora-
tion for lease rental, real property taxes, and other expenses of
operating and maintaining the cooperative land and improve-
ments, provided that such a cooperative corporation is a corpo-
ration: .

(A) Having one and only one class of stock outstanding;

- (B) Each of the stockholders of which is entitled solely by

reason of the stockholder’s ownership of stock in the cor-
poration, to occupy for dwelling purposes a house, or an
apartment in a building owned or leased by the corpora-
tion; ]

(C) Nostockholder of which is entitled (either conditionally or
unconditionally) to receive any distribution not out of
earnings and profits of the corporation except in a com-
plete or partial liquidation of the corporation;

Amounts received from the loading, transportation, and unload-

ing of agricultural commodities shipped for a producer or pro-

duce dealer on one island of this State to a person, firm, or
organization on another island of this State. The terms “agricul-
tural commodity”, “producer”, and “produce dealer” shall be

defined in the same manner as they are defined in section 147-1;
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Amounts received from sales of (A) intoxicating liquor as de-
fined in chapter 244D, (B) tobacco products as defined in chap-
ter 245, and (C) agricultural, meat, or fish products grown,
raised, or caught in Hawaii, when such sales are made to any
person or common carrier in interstate or foreign commerce, or
both, whether ocean-going or air, for consumption out-of-state
by such person, crew, or passengers on such shipper’s vessels or
airplanes; -

Amounts received by the manager or board of directors of an
association of apartment owners of a horizontal property regime

established in accordance with chapter 514A in reimbursement

of sums paid for common expenses;
Any provision of law to the contrary notwithstanding, exemp-
tions or exclusions from tax under this chapter allowed on or
before April 1, 1978, for amounts received by any person or
common carrier engaged in interstate or foreign commerce, or
both, whether ocean-going or air, shall continue undiminished
and be available thereafter to the extent and under the condi-
tions such exemptions or exclusions have theretofore been pre-
viously allowed in the State under the provisions of the Constitu-
tsion of the United States or an act of the Congress of the United
tates;
Amounts received by an employee benefit plan by way of contri-
butions, dividends, interest, and other income; and amounts
received by a nonprofit organization or office, as payments for
costs and expenses incurred for the administration of an em-
ployee benefit plan. For the purposes of this paragraph, “em-
ployee benefit plan” means any plan as defined in section
1002(3) of title 29 of the United States Code, as amended,;
Amounts received for purchase made with United States De-
partment of Agriculture food coupons if the United States Secre-
tary of Agriculture determines under Public Law 99-198 that the
tax imposed by this chapter will disqualify the State of Hawaii
from participation in the federal food stamp program. If such a
determination is made, and upon being so informed by the
United States Secretary of Agriculture, the director of taxation
shall immediately inform the general public by public notice of
the exempt status;
Amounts received by a hospital, infirmary, medical clinic,
health care facility, pharmacy, or a practitioner licensed to ad-
minister the drug to an individual for selling prescription drugs
or prosthetic devices to an individual. This paragraph shall not
apply to any amounts received for services provided in selling
prescription drugs or prosthetic devices. As used in this section:

“Prescription drugs” are those drugs [required to be pre-
scribed] defined under section 328-1(4) and dispensed by filling
or refilling a written or oral prescription by a practitioner li-
censed under law to administer the drug and [which are dis-
pensed and] sold by a licensed pharmacist under section 328-
16[.] or practitioners licensed to administer drugs.

“Prosthetic device” means any artificial device or appliance,
instrument, apparatus, or contrivance, including their compo-
nents, parts, accessories, and replacements thereof, used to re-
place a missing or surgically removed part of the human body
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which is prescribed by a licensed practitioner of medicine, oste-
opathy, or podiatry[;] and which is sold by such practitioner or
which 1s dispensed and sold by a dealer of prosthetic devices;
provided that “prosthetic device” shall not mean any auditory,
ophthalmic, dental, or ocular device or appliance[;], instrument,
apparatus, or contrivance:

(25) Taxes on transient accommodations imposed by chapter 237D
and passed on and collected by operators holding certificates of
registration under that chapter; and

(26) Amounts received as dues by an unincorporated merchants
association from its membership for advertising media, promo-
tional, and advertising costs for the promotion of the association
for the benefit of its members as a whole and not for the benefit of
an individual member or group of members less than the entire
membership.”

SECTION 2. Statutofy material to be repealed is bracketed. New
statutory material is underscored.

SECTION 3. This Act shall take effect on J uly 1, 1987.
(Approved April 22, 1987.)

ACTS8 S.B. NO. 318

A Bill for an Act Relating to the Hawaii Community Development
Authority.

Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 206E—6; Hawaii Revised Statutes, is amended to
read as follows: :

“§206E-6 District-wide improvement program. (a) The authority shall
develop a district-wide improvement program to identify necessary district-
wide public facilities within a community development district.

(b) Whenever the authority shall determine to undertake, or cause to
be undertaken, any public facility as part of the district-wide improvement
program, the cost of providing the public facilities shall be assessed against
the real property in the community development district specially benefiting
from such public facilities. The authority shall determine the areas of the
community development district which will benefit from the public facilities
to be undertaken and, if less than the entire community development
district benefits, the authority may establish assessment areas within the
community development district. The authority may issue and sell bonds in
such amounts as may be authorized by the legislature to provide funds to
finance such public facilities. The authority shall fix the assessments against
real property specially benefited. All assessments made pursuant to this

“section shall be a statutory lien against each lot or parcel of land assessed
from the date of the notice declaring the assessment until paid and such lien
shall have priority over all other liens except the lien of property taxes. As
Petween liens of assessments, the earlier lien shall be superior to the later
ien.

(c) Bonds issued to provide funds to finance public facilities shall be
secured solely by the real properties benefited or improved, the assessments
thereon, or by the revenues derived from the program for which the bonds
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are issued, including reserve accounts and earnings thereon, insurance
proceeds, and other revenues, or any combination thereof. The bonds may
be additionally secured by the pledge or assignment of loans and other
agreements or any note or other undertaking, obligation, or property held by
the authority. Bonds issued pursuant to this section and the income there-
from shall be exempt from all state and county taxation, except transfer and
estate taxes. The bonds shall be issued according and subject to the provi-
sions of the rules adopted pursuant to this section.

(d) Any other law to the contrary notwithstanding, in assessing real
property for public facilities, the authority shall assess the real property
within an assessment area according to the special benefits conferred upon
the real property by the public facilities. These methods may include assess-
ment on a frontage basis or according to the area of real property within an
assessment area or any other assessment method which assesses the real
property according to the special benefit conferred, or any combination
thereof. No such assessment levied against real property specially benefited
as provided by this chapter shall constitute a tax on real property within the
meanings of any constitutional or statutory provisions.

(¢) The authority may adopt rules pursuant to chapter 91, and may
amend the rules from time to time, providing for the method of undertaking
and financing public facilities in an assessment area or an entire community
development district. The rules adopted pursuant to this section may in-
clude, but are not limited to, the following: methods by which the authority
shall establish assessment areas; the method of assessment of real properties
specially benefited; the costs to be borne by the authority, the county in
which the public facilities are situated, and the property owners; the proce-
dures before the authority relating to the creation of the assessment areas by
the owners of real property therein, including provisions for petitions, bids,
contracts, bonds, and notices; provisions relating to assessments; provisions
relating to financing, such as bonds, revolving funds, advances from avail-
able funds, special funds for payment of bonds, payment of principal and
interest, and sale and use of bonds; provisions relating to funds and re-
funding of outstanding debts; and provisions relating to limitations on time
to sue, and other related provisions.

(f) Any provisions to the contrary notwithstanding, the authority
may, in its discretion, enter into any agreement with the county in which the
public facilities are located, to implement all or part of the purposes of this
section. :

(g) All sums collected under this section shall be deposited in the
Hawaii community development revolving fund established by section
206E-16; except that notwithstanding section 206E-1 6, all moneys collected
on account of assessments and interest thereon for any specific public
facilities[,] financed by the issuance of bonds shall be set apart in a separate
special fund and applied solely to the payment of the principal and interest
on these bonds, the cost of administering, operating, and maintaining the
program, the establishment of reserves, and other purposes as may be
authorized in the proceedings providing for the issuance of the bonds. If any
surplus remains in any special fund after the payment of the bonds chargea-
ble against such fund, it shall be credited to and become a part of the Hawaii
community development revolving fund. Moneys in the Hawaii community
development revolving fund may be used to make up any deficiencies in the
special fund.

(h) If the public facilities to be financed through bonds issued by the
authority may be dedicated to the county in which the public facilities are to
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be located, the authority shall ensure that the public facilities are designed
and constructed to meet county requirements. ' , )

(1) Notwithstanding any law to the contrary, whenever as part of a
district-wide improvement program it becomes necessary to remove, relo-
cate, replace, or reconstruct public utility facilities, the authority shal
establish by rule the allocation of cost between the authority. the affected
public utilities, and properties that may specially benefit from such improve-
ment, if any. In determining the allocation of cost, the authority shall
consider the cost allocation policies for improvement districts ‘established
by the county in which the removal, relocation, replacement, or reconstruc-
tion is to take place.” =~ - . '

SECTION 2. Statutory material to be repealed is bracketed. New
statutory material is underscored. : : o

SECTION 3. This Act shall take effect upon its approval.
(Approved April 22, 1987.)

ACTY9 S.B.NO. 411

A Bill for an Act Relating to the State Gem.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Chapter 5, Hawaii Revised Statutes, is amended by
adding a new section to be appropriately designated and to read as follows:

“§5-  State gem. The black coral is established and designated as
the official gem of the State.”

SECTION 2. New statutory material is underscored. !

SECTION 3. This Act shall take effect upon its approval.
(Approved April 22, 1987.)

Note
o 1. Edited pursuant to HRS §23G-16.5. _

ACT10 ' $.B.NO. 596

A Bill for an Act Relating to Assistance to Displaced Persons.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 111-1, Hawaii Revised Statutes, is amehded to
read as follows:

“§111-1 Findings and declaration of legislative purpose. The legisla-
ture hereby finds and declares that it is in the public interest that persons
lawfully residing on or lawfully occupying real property and displaced by any
action undertaken by any state or county governmental agency should be
compensated for such displacement under certain circumstances. The pur-
pose of this chapter is to establish a uniform policy for the fair and equitable
treatment of owners, tenants, other persons, and business concerns lawfully
residing on or lawfully occupying real property and displaced by the acquisi-
tion of real property for public or other purposes in the public interest[,] by
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building, zoning, [and other similar] and housing code enforcement activi-
ties[, or by a program of voluntary rehabilitation of buildings or other
improvements conducted pursuant to governmental supervision].”

SECTION 2. Section 111-2, Hawaii Revised Statutes, is amended by
amending the definition of “displaced person” to read as follows:

~««Displaced person” means any person who-is lawfully residing on or
lawfully occupying real property and is required to move from any real
property on or after June 25, 1970, as a result of the acquisition or immi-
nence of acquisition of such real property, in whole or in part, by a state
agency or who moves from such real property as a result of the acquisition or
imminence of acquisition by such state agency of other real property on
which such person is lawfully conducting a business or farm operation.
“Displaced person” also includes the foregoing movements from real prop-
erty by any person lawfully residing on or lawfully occupying real property
who is required to move from any real property as a result of [a governmen-
tal program of voluntary rehabilitation or building, zoning, and other simi-
lar] code enforcement activities. “Displaced person” as defined in this
chapter shall not include a tenant upon or occupier of state land under a
revocable permit which is issued or renewed on or after June 7, 1974,
provided that those persons who are issued revocable permits on state land
which they had previously occupied as lawful tenants or lawful occupiers of
private land which is subsequently acquired by the State, by virtue of which
acquisition the revocable permits are issued immediately upon acquisition,
shall be entitled to assistance as displaced persons upon displacement at the
termination of the revocable permits. “Displaced persons™ as defined in this
chapter shall also not include a squatter or trespasser upon state land or any
person unlawfully residing on or unlawfully occupying any real property.”

SECTION 3. Section 111-2, Hawaii Revised Statutes, is amended by
adding a new definition to be appropriately inserted and to read as follows:

““Code” means the housing, building. and zoning codes of the
counties.”

SECTION 4. Section 111-3, Hawaii Revised Statutes, is amended by
amending subsection (f) to read as follows:

“(f) If any state agency displaces any person as a result of [zoning]
code enforcement, that person shall be entitied to benefits under this section
unless the displaced person is in any way. responsible for the violation. The
state agency shall have the right to recover from the party responsible for a
[zoning] code violation any moneys paid out under [HRS,] chapter 111.”

SECTION 5. Section 111-8.5, Hawaii Revised Statutes, is amended
to read as follows:

“[[1§111-8.5[]] Reimbursement procedure. (a) The state agency shall
make a written demand for the amount due under this chapter from any
person responsible for a [zoning] code violation. Such amount shall be
recoverable by the state agency in the same manner as a debt due.

(b) If the owner of real property from which persons are forced to
move because of [zoning] code enforcement is the person responsible for the
[zoning] code violation, and the owner fails to pay the state agency within
sixty days after written demand, the state agency may claim a lien against the
real property from which persons are displaced. This lien shall be in addition
to any other remedy the state agency may have. Such lien may be foreclosed
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in the same manner as liens for real property taxes and in accordance with
sections 246-55 to 246-61.

(c) Payments in accordance with this section to the state agency by the
party responsible for the [zoning] code violation shall not relieve the party
from complying with the notices ordering compliance with codes issued by
the state agency.”

SECTION 6. Section 111-12, Hawaii Revised Statutes, is amended to
read as follows:

“§111-12 Appeals. Any person aggrieved by a state agency’s determi-
nation concerning eligibility for an amount of relocation payments autho-
rized by this chapter or by a determination that the party is responsible for a
[zoning] code violation may appeal such determination to the circuit court
of the circuit in which the displaced person or party then resides. The appeal
shall be made pursuant to the administrative procedure act set forth in
chapter 91.” '

SECTION 7. Statutory material to be repealed is bracketed. New
statutory material is underscored.

SECTION 8. This Act shall take effect upon its approval.
(Approved April 22, 1987.)

ACT 11 H.B. NO. 878

A Bill for an Act Relating to the Hawaii Code of Military Justice.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 124A-169, Hawaii Revised Statutes, is
amended to read as follows:

“[11§124A-169[]] Immunity for action of military courts[.] or nonjudi-

cial punishment. No accused may bring an action or proceeding against [the];
(1) The convening authority or a member of a military court or
officer or person acting under its authority or reviewing its
proceedings because of the approval, imposition, or execution of

any sentence or the imposition or collection of a fine or penalty,

or the execution of any process or mandate of a military court[.];

or
(2) A commanding officer for imposing any authorized nonjudicial
punishment.” .

SECTION 2. Statutory material to be repealed is bracketed. New
statutory material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved April 22, 1987.)

ACT 12 "~ H.B.NO. 882

A Bill for an Act Relating to Health.
Be It Enacted by the Legislature of the State of Hawaii:
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SECTION 1. Section 321-11.3, Hawaii Revised Statutes, is repealed.
SECTION 2. Statutory material to be repealed is bracketed.!

SECTION 3. This Act shall take effect upon its approval.
(Approved April 22, 1987.)

Note
1. Edited pursuant to HRS §23G-16.5.

ACT 13 H.B. NO. 884

A Bill for an Act Relating to Health.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Chapter 325, Hawaii Revised Statutes, is amended by
adding a new section to be appropriately designated and to read as follows:

“8§325-  Prenatal hepatitis B screening and treatment of newborns.
The department of health may adopt rules necessary to provide appropriate
hepatitis B screening of pregnant women, including reporting and follow-up
procedures for newborns of hepatitis B carrier mothers. The department
may provide medications necessary for the treatment of newborns of indi-
gent and medically indigent carrier mothers.”

SECTION 2. New statutory material is underscored.!

SECTION 3. This Act shall take effect upon its approval.
(Approved April 22, 1987.)

Note
1. Edited pursuant to HRS §23G-16.5.

ACT 14 H.B. NO. 887

A Bill for an Act Relating to Mental Health.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 334-11, Hawaii Revised Statutes, is amended
by amending subsection (a) to read as follows:

“(a) A service area board shall be established to advise each service
area center. The board shall consist of nine members appointed by the
governor, who shall serve for a term to be determined by the governor. After
the initial appointees, the governor shall fill each vacancy on a board by
appointing a member from a list of four persons submitted by that board][.].
except that, if the board is unable to achieve a quorum at two consecutive
meetings called for the purpose of making such a list, the list may be
provided by a group of at least seven service area residents. This group shal
consist of all board members willing to participate in making the list and
other area residents to be selected by the service area center chief. Any

meeting called for the purpose of making the list shall be subject to part I of
chapter 92. The members of the board shall be service area residents and
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service area providers with a majority being residents and nonproviders of
mental health or other health services.

The board members shall elect a chairperson. All members shall serve
without compensation but shall be paid their necessary expenses in attend-
ing meetings of the board.”

SECTION 2. Statutory material to be repealed is bracketed. New
statutory material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved April 22, 1987.)

ACT 15 H.B.NO. 1324

A Bill for an Act Relating to Taxation.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 237-24, Hawaii Revised Statutes, is amended to
read as follows:

“§237-24 Amounts not taxable. This chapter shall not apply to the

following amounts:

(1) Amounts received under life insurance policies and contracts
paid by reason of the death of the insured;

(2) Amounts received (other than amounts paid by reason of death
of the insured) under life insurance, endowment, or annuity
contracts, either during the term or at maturity or upon surren-
der of the contract; '

(3) Amounts received under any accident insurance or health insur-
ance policy or contract or under workers’ compensation acts or
employers’ liability acts, as compensation for personal injuries,
death, or sickness, including also the amount of any damages or
other compensation received, whether as a result of action or by
private agreement between the parties on account of the person-
al injuries, death, or sickness;

(4) The value of all property of every kind and sort acquired by gift,
bequest, or devise, and the value of all property acquired by
descent or inheritance; '

(5) Amounts received by any person as compensatory damages for
any tort injury to the person, or to the person’s character reputa-~
tion, or received as compensatory damages for any tort injury to
or destruction of property, whether as the result of action or by
private agreement between the parties (provided that amounts
received as punitive damages for tort injury or breach of con-
tract injury shall be included in gross income); - _

(6) Amounts received as salaries or wages for services rendered by
an employee to an employer;

(7) Amounts received as alimony and other similar payments and
settlements;

(8) Amounts collected by distributors as fuel taxes on “liquid fuel”
imposed by chapter 243, and the amounts collected by such
distributors as a fuel tax imposed by any act of the Congress of
the United States; :

30



®
(10)

(11)

(12)

(13)

(14)

(15)

(16)

(17)

ACT 15

Taxes on liquor imposed by chapter 244D on dealers holding

permits under that chapter;

The amounts of taxes on tobacco products imposed by chapter

245 on wholesalers or dealers holding licenses under that chapter

and selling the products at wholesale, and the amounts of taxes

on tobacco products collected from a wholesaler by another
where the wholesaler makes separate charges for the amounts so
collected from the wholesaler and collects the same from those

purchasing from the wholesaler as provided by chapter 245;

Federal excise taxes imposed on articles sold at retail and collect-

ed from the purchasers thereof and paid to the federal govern-

ment by the retailer;

The amounts of federal taxes under chapter 37 of the Internal

Revenue Code, or similar federal taxes, imposed on sugar manu-

factured in the State, paid by the manufacturer to the federal

government;

An amount up to, but not in excess of, $2,000 a year of gross

income received by any blind, deaf, or totally disabled person

engaging, or continuing, in any business, trade, activity, occupa-
tion, or calling within the State;

Amounts received by an organization enumerated under section

237-23(a)(5) to (8) from the sale of brooms which are manufac-

tured by blind persons working at the adult blind broom shop;

Amounts received by a producer of sugarcane from the manufac-

turer to whom the producer sells the sugarcane, where (A) the

producer is an independent cane farmer, so classed by the secre-

tary of agriculture under the Sugar Act of 1948 (61 Stat. 922,

Chapter 519) as the Act may be amended or supplemented, and

§B) the value of the sugar, and other products manufactured

rom the sugarcane, is included in the measure of the tax levied

on the manufacturer under section 237-13(1), and (C) the pro-
ducer’s gross proceeds of sales are dependent upon the actual
value of the products manufactured therefrom or the average
value of all similar products manufactured by the manufacturer,
and (D) the producer’s gross proceeds of sales are reduced by
reason of the tax on the value of the manufactured products;
Money paid by the State or eleemosynary child-placing organi-
zations to foster parents for their care of children in foster
homes; _
Amounts received by a cooperative housing corporation from its
shareholders in reimbursement of funds paid by such corpora-
tion for lease rental, real property taxes, and other expenses of
operating and maintaining the cooperative land and improve-
ments, provided that such a cooperative corporation is a corpo-
ration:

(A) Having one and only one class of stock outstanding;

(B) Each of the stockholders of which is entitled solely by
reason of the stockholder’s ownership of stock in the cor-
poration, to occupy for dwelling purposes a house, or an
apartment in a building owned or leased by the corpora-
tion;

(C) No stockholder of which is entitled (either conditionally or
unconditionally) to receive any distribution not out of
earnings and profits of the corporation except in a com-
plete or partial liquidation of the corporation;
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(18)

(19)

(20)

1)

(22)

(23)

(24)

Amounts received from the loading, transportation, and unload-
ing of agricultural commodities shipped for a producer or pro-
duce dealer on one island of this State to a person, firm, or
organization on another island of this State. The terms “agricul-

%

tural commodity”, “producer”, and “produce dealer” shall be

- defined in the same manner as they are defined in section 147-1;

Amounts received from sales of (A) intoxicating liquor as de-
fined in chapter 244D, (B) tobacco products as defined in chap-
ter 245, and (C) agricultural, meat, or fish products grown,
raised, or caught in Hawaii, when such sales are made to any
person or common carrier in interstate or foreign commerce, or
both, whether ocean-going or air, for consumption out-of-state
by such person, crew, or passengers on such shipper’s vessels or
airplanes;

Amounts received by the manager or board of directors of an
association of apartment owners of a horizontal property regime
established in accordance with chapter 514A in reimbursement
of sums paid for common expenses;

Any provision of law to the contrary notwithstanding, exemp-
tions or exclusions from tax under this chapter allowed on or
before April 1, 1978, for amounts received by any person or
common carrier engaged in interstate or foreign commerce, or
both, whether ocean-going or air, shall continue undiminished
and be available thereafter to the extent and under the condi-
tions such exemptions or exclusions have theretofore been pre-
viously allowed in the State under the provisions of the Constitu-
tSion of the United States or an act of the Congress of the United

tates; :

Amounts received by an employee benefit plan by way of contri-
butions, dividends, interest, and other income; and amounts
received by a nonprofit organization or office, as payments for
costs and expenses incurred for the administration of an em-

- ployee benefit plan. For the purposes of this paragraph, “em-

ployee benefit plan” means any plan as defined in section
1002(3) of title 29 of the United States Code, as amended;
Amounts received for purchases made with United States De-
partment of Agriculture food coupons [if the United States
Secretary of Agriculture determines under Public Law 99-198
that the tax imposed by this chapter will disqualify the State of
Hawaii from participation in] under the federal food stamp
program[, If such a determination is made, and upon being so
informed by the United States Secretary of Agriculture, the
director of taxation shall immediately inform the general public
by public notice of the exempt status;], and amounts received for
purchases made with United States Department of Agriculture
food vouchers under the Special Supplemental Food Program
for Women, Infants and Children;
Amounts received by a hospital, infirmary, medical clinic,
health care facility, pharmacy, or a practitioner licensed to ad-
minister the drug to an individual for selling prescription drugs
or prosthetic devices to an individual. This paragraph shall not
apply to any amounts received for services provided in selling
prescription drugs or prosthetic devices. As used in this section:
“Prescription drugs” are those drugs required to be pre-
scribed by a practitioner licensed under law to administer the
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drug and which are dispensed and sold by a licensed pharmacist
under section 328-16.

“Prosthetic device” means any artificial device or appliance
used to replace a missing or surgically removed part of the
human body prescribed by a licensed practitioner of medicine,
osteopathy, or podiatry; provided that “prosthetic device” shall
not mean any auditory, ophthalmic, dental, or ocular device or
appliance; »

(25) Taxes on transient accommodations imposed by chapter 237D
and passed on.and collected by operators holding certificates of
registration under that chapter; and :

(26) Amounts received as dues by an unincorporated merchants
association from its membership for advertising media, promo-
tional, and advertising costs for the promotion of the association
for the benefit of its members as a whole and not for the benefit of
an individual member or group of members less than the entire
membership.”

SECTION 2. The director of taxation shall, before the effective date
of this Act, inform the general public by public notice of the exempt status of
amounts received for purchases made with United States Department of
Agriculture food vouchers under the Special Supplemental Food Program
for Women, Infants and Children.

SECTION 3. Statutory material to be repealed is bracketed. New
statutory material is underscored.

SECTION 4. This Act shall take effect on October 1, 1987.
(Approved April 22, 1987.)

ACT 16 H.B.NO. 1520

A Bill for an Act Relating to the University of Hawaii.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 304-4, Hawaii Revised Statutes, is amended by
amending subsection (a) to read as follows:

“(a) The board of regents shall have management and control of the
general affairs, and exclusive jurisdiction over the internal organization and
management, of the university. It may appoint a treasurer and such other
officers as it deems necessary. It may authorize any officer, elected or
appointed by it, to approve and sign on its behalf any voucher or other
document which the board may approve and sign. It may purchase or
otherwise acquire lands, buildings, appliances, and other property for the
purposes of the university and expend such sums of money as may be from
time to time placed at the disposal of the university from whatever source.
All lands, buildings, appliances, and other property so purchased or ac-
quired shall be and remain the property of the university to be used in
perpetuity for the benefit of the university. The board of regents, in accor-
dance with law, shall manage the inventory, equipment, surplus property,
and expenditures of the university and, subject to chapter 91, may adopt
rules, further controlling and regulating the same.”

SECTION 2. New statutory material is underscored.
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SECTION 3. This Act shall take effect upon its approval.
(Approved April 22, 1987.)

ACT 17 H.B. NO. 883

A Bill for an Act Relating to Professions and Occupations.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Sections 445-151, 445-152, and 445-153, Hawaii Re-
vised Statutes, are repealed. '

SECTION 2. Statutory material to be repealed is bracketed.!

SECTION 3. This Act shall take effect upon its approval.
(Approved April 23, 1987.)

Note
1. Edited pursuant to HRS-§23G-16.5.

ACT 18 H.B.NO. 1312

A Bill for an Act Relating to the Governor’s 'Agriculture Coordinating
Committee.

Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 164-1, Hawaii Revised Statutes, is amended to
read as follows: g

“§164-1 Establishment of the governor’s agriculture coordinating com-
mittee. There is established, in the governor’s office for administrative
purposes, the governor’s agriculture coordinating committee, whose mem-
bership shall include the special assistant for agriculture, office of the gover-
nor, who shall be the chairperson, the director of planning and economic
development, the chairperson of the board of land and natural resources, the
chairperson of the board of agriculture, the director of transportation, the
chairperson of the Hawaiian homes commission, or their respective depu-
ties, the dean of the college of tropical agriculture and human resources, or at
the designation of the dean, the director of the Hawaii institute of tropical
agriculture and human resources, and three farmers, one of whom shali be a
representative of a recognized nonprofit association of farmers. All mem-
bers of the committee shall serve without pay but shall be entitled to
reimbursement for necessary expenses while attending meetings and while
in the discharge of the duties and responsibilities of the committee. [Effec-
tive January 1, 1986, the] The salary of the special assistant to the governor
for agriculture shall be [$36,026 a year.] fixed by the governor.”

SECTION 2, Statutory material to be repealed is bracketed. New
statutory material is underscored.

" SECTION 3. This Act shall take effect upon its approval.

(Became law on April 24, 1987, without the Governor’s signature, pursuant to Art.
III, §16, State Constitution.) )
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ACT 19 S.B.NO. 735

A Bill for an Act Making an Appropriation for the Support of the 1990
America’s Cup in Hawaiian Waters.

Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The America’s Cup began 135 years ago as a leisurely
yachting regatta, and has now become a huge international event which
generates intense interest in the sport, travel, and technology. The benefits of
hosting the America’s Cup race to Hawaii include:

1. Substantial income to the State from excise and hotel room
taxes;

2. The incremental effect on the entire community from the re-
circulation of spending by the syndicates, their friends, families,
supporters, and spectators;

3. The ongoing benefits resulting from exposure of Hawaii to mil-
lions of people worldwide, who will be watching the event on
television;

The residual use of the facilities by the community; and

The opportunity to attract participants from all over the Pacific
and the world to other major yachting events held in the State,
once it becomes evident that Hawaii has the supporting facilities
in addition to our excellent wind, sea, and climatic conditions.

This year’s America’s Cup race aroused pride and spirit in the citizens
of Australia and New Zealand. The Legislature would like to see that same
pride and spirit aroused in Hawaii, along with the recognition, finally,
tShroughout the world that Hawaii is indeed an important part of the United

tates

The Governor’s America’s Cup Race Committee is already gathering
information on the feasibility of attracting and hosting the next America’s
Cup. It is the understanding of the Legislature that a site will be selected
within months. Therefore, it is imperative that efforts toward attracting the
America’s Cup to Hawaii be continued and strengthened.

The purpose of this Act is to appropriate moneys toward and to
express strong legislative support for the efforts to bring the America’s Cup
to Hawaii so that other contenders will be convinced that Hawaii’s govern-
ment, as well as its citizens, stand solidly behind our bid to host the race.

This Act is recommended by the Governor for immediate passage in
accordance with Article VII, section 9, of the Constitution of the State of
Hawaii.

SECTION 2. There is appropriated out of the general revenues of the
State of Hawaii the sum of $300,000 or so much thereof as may be necessary
for the fiscal period 1986-1988, for the support of the immediately forth-
coming America’s Cup in Hawaiian waters. The sum appropriated shall be
utilized for the development of an environmental impact statement or
environmental assessment as well as for necessary planning, analysis, and
promotion. The environmental impact statement or environmental assess-
ment shall include but not be limited to an assessment of the impacts on
various sites which may be used to berth yachts participating in the
America’s Cup and shall especially address the impact on existing and
planned recreational use of each site. Prior to the adoption of any final plans
for the development of the necessary facilities required to host the America’s
Cup, the department of planning and economic development shall receive
community input with regards to such plans via scheduled public hearings.
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SECTION 3. The sum appropriated shall be expended by the depart-
ment of planning and economic development for the purposes of this Act.
SECTION 4. This Act shall take effect upon its approval.
(Approved April 24, 1987.)

ACT 20 - H.B.NO. 1759

A Bill for an Act Relating to Taxation.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 239-11, Hawaii Revised Statutes, is amended to
read as follows:

“§239-11 Exemption of certain contract carriers. There shall be ex-
empted and excluded from the measure of the tax imposed by this chapter
on the gross income from any contract carrier by water [having a gross
weight exceeding ten thousand gross tons] which is engaged primarily in the
business of transporting persons [for tourism or sightseeing purposes] be-
tween harbors or wharves of the various counties for interisland cruises
within the State; provided that such exemption shall be applicable for the
period July 1, 1981, to June 30, 1991.”

SECTION 2. Statutory material to be repealed is bracketed. New
statutory material is underscored.

* SECTION 3. This Act shall take effect upon its approval.

(Became law on April 27, 1987, without the Governor’s signature, pursuant to Art.
II1, §16, State Constitution.)

ACT 21 ~ H.B.NO. 533

A Bill for an Act Relating to Fishing in Certain Waters.
Be It Enacted by the Legislature of the State of Hawali:

SECTION 1. Section 188-35, Hawaii Revised Statutes, is amended to
read as follows:

“8188-35 Fishing in certain waters. (a) It is unlawful for any person to

fish in or take aquatic life from the waters:

(1) Ofthe Waikiki reclamation canal, Oahu;

(2) Ofthe drainage canal constructed in connection with Kapiolani
Boulevard, Oahu; -

(3) Of'the Kapalama drainage canal, Oahu;

(4) Off Heeia-Kea wharf, Oahu;

(5) Within that portion of Waialua Bay dehneated on the seaward
boundary by lines drawn one hundred yards seaward of and
parallel to the Haleiwa Harbor Breakwater and one hundred

. yards seaward of and parallel to the Haleiwa Beach Groin in-

- cluding the extension to the intercept of these lines and the
inland boundary consisting of a line drawn ten yards down-
stream of and parallel to the Anahulu Bridge, Oahu;

(6) - Within that portion of Pokai Bay including the Pokai Boat
Harbor and the Waianae Small Boat Harbor delineated on the
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seaward boundary by a straight line drawn from Kaneilio Point
to Lahilahi Point with the northwestern boundary to be delineat-
ed by a straight line extending from the southernmost tip of the
point immediately seaward of Waianae High School on a south-
west azimuth to the intercept of the seaward boundary extending
from Kaneilio Point to Lahilahi Point, Oahu;

(7) Ofthe Kapaa and Waikaena canals, Kauai; and

(8) Within that portion of Kailua Bay, Hawaii, to be delineated by

the 9department of land and natural resources pursuant to chap-
ter 91,
with any device whatsoever, except as provided in this section.

(b) With reference to any of the places or areas named above, any
person may at any time fish or take any fish with one line, or one rod and line,
provided the line shall not have more than two hooks; or may take crabs with
not more than ten nets, provided the nets shall not exceed two feet in
diameter; or may take shrimps for bait purposes only with a hand net,
provided the net shall not exceed three feet in any dimension; provided that
in the Waikiki reclamation canal any person may take up to fifty tabai or
mosquito fish, or o‘opu akupa, or tilapia or any combination thereof, per
day, for noncommercial purposes only, with a single small mesh net, provid-
ed that the net including any handle and other attachment thereto shall not
exceed three feet in any dimension.

(c) [With a license obtained from the department of land and natural
resources and under rules the department may adopt, the] An owner or
operator of a fish pond may take pua or other small fish, using nets, with a
license obtained from the department of land and natural resources and
undgr rules the department may adopt, for the purpose of stocking the fish
pond.

(d) [With a license from the department, commercial] Commercial
marine licensees, with a license from the department of land and natural
resources, may take nehu [or], iao, or any other species of baitfish as
authorized by section 188-45, using nets for bait purposes only.

(¢) The department may issue licenses at its discretion and at any tlme
 may revoke any or all licenses when, in its judgment, the action is necessary
to preserve the stock of fish in the canals or waters.”

SECTION 2. Statutory material to be repealed is bracketed. New
statutory material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved April 27, 1987.)

ACT 22 H.B. NO. 754

A Bill for an Act Relating to Corporations.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 41 5-128, Hawaii Revised Statutes, is amended
to read as follows:

“§415-128 Fees for filing documents and issuing certificates. The
following fees shall be paid to the director upon the filing of corporate
documents:
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Articles of incorporation and affidavit of incorporation, 20 cents
per $1,000 authorized capital, $50 minimum, $1,000 maxi-
mum,;

Certificate of increase of authorized capital stock, 20 cents per
$1,000 authorized capital increase, $20 minimum, $1,000 maxi-
mum,; ‘

Certificate of renewal or extension of corporate existence, same
as the filing of articles of incorporation;

Certificate of reduction of capital stock, $15;

Certificate of amendment of articles of incorporation, $10;
Agreement of merger or consolidation, $50;

Annual corporation exhibit of domestic and foreign corpora-
tions organized for profit, $10;

Certificate of dissolution, $5; -

Resolution of issuance of preferred stock, $10;

Certification, 10.cents per page or any portion thereof;

Restated articles of incorporation: corporations with an autho-
rized capital of less than $500,000, $20; corporations with an
authorized capital of $500,000 or more, $100;

Good standing certificate, $10;

Filing any other statement or report, except an annual report, of
a domestic or foreign corporation, $25; '

Special handling fee for review of corporation documents, ex-
cluding agreement of merger or consolidation, $40;

Special handling fee for review of agreement of merger or consol-
idation, $100;

Special handling fee for certificates issued by the department,
$10 per certificate;

Special handling fee for certification of documents, $1 per page.]
Articles of incorporation, $50;

Articles of amendment, $25:

Restated articles of incorporation, $25;

Articles of merger or consolidation, $100:;

Articles of merger (subsidiary corporation), $50;

. Articles of dissolution, $23:

Annual report of domestic and foreign corporations organized
for profit, $15;

Filing any other statement or report, except an annual report, of
a domestic or foreign corporation, $25;

Application for a certificate of authority, $50;

Application for a certificate of withdrawal, $25;

Reservation of corporate name, $10; ,

Transfer of reservation of corporate name, $10;

Good standing certificate, $15;

Special handling fee for review of corporation documents, ex-

PN

cluding articles o [merger or consolidation, $40; ]
Special handling fee for review of articles of merger or consolida-
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tion, $100;

Special handling fee for certificates issued by the department
$10 per certificate;

Special handling fee for certification of documents, $1 per page.

All special handling fees shall be credited to the special fund estab-
lished [pursuant to section 416-97] for use by the department in expediting
the processing of documents. At least two temporary business registration
assistant I positions shall be paid out of the special fund.”
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SECTION 2. Section 415B-155, Hawaii Revised Statutes, is
amended to read as follows:

“8415B-155 Fees for filing documents and issuing certificates. The
following fees shall be paid to the director upon the filing of corporate
documents:

[(1) Articles of incorporation of nonprofit corporation, $10;

(2) Certificate of amendment and renewal or extension of charter of

nonprofit corporation, $5;

3) .gxlnnual exhibit of nonproﬁt domestic and forelgn corporations,
4) Agreement of merger or consolidation of nonprofit corpora-
tions, $5; and
F111ng any other statement or report except an annual report of
a domestic or foreign corporation, $5.]

Articles of incorporation, $25:

Articles of amendment, $10;

Restated articles of incorporation, $10;

Articles of merger or consolidation, $50;

Articles of dissolution, $10;

Annual report of nonprofit domestic and foreign corporations,

q

1~1hn any other statement or report, except an annual report, of
a nonprofit domestic or foreign corporation, $10;

Application for a certificate of authority, $25;

Application for a certificate of withdrawal, $10;

Reservation of corporate name, $10;
Transfer of reservation of corporation name, $10;

Good standing certificate, $15;

Special handling fee for review of corporation documents, ex-
cluding articles of merger or consolidation, $40;

Special handling fee for review of articles of merger or consolida-
tion, $100;

~ o~
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Special handling fee for certificates issued by the department,
$10 per certificate; and
(16) Special handling fee for certification of documents. $1 per Qage.
All special handling fees shall be credited to the special fund estab-
lished for use by the department in expediting the processing of documents.
At least two temporary business registration assistant I positions shall be
paid out of the special fund.”
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SECTION 3. Section 482-2, Hawaii Revised Statutes, is amended to
read as follows:

“§482-2 Certificate. (a) Any person desiring to register any print,
label, or trademark intended to be attached or applied to goods or manufac-
tured articles or to bottles, boxes, or packages containing the goods or
manufactured articles to 1ndlcate the name of the manufacturer, and any
person desiring to register a service mark, or a trade name, may obtain a
- certificate of the registration of the print, label trademark, service mark, or
trade name in the manner hereinafter prov1ded

(b) Before any person may receive a certificate of registration of a
print, label, or trademark, the person shall file in the office of the director of
commerce and consumer affairs an application for the registration of [such]
the print, label, or trademark, with a declaration, certified by the applicant,
stating that the applicant is the sole and original proprietor or the assign of
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[such] the proprietor of this print, label, or trademark, and describing the
goods or manufactured articles for which the print, label, or trademark is
used, and stating the manner in which the print, label, or trademark is used.
Before any person may receive a certificate of registration of a service mark
or trade name, the person shall file in the office of the director an application
for the registration thereof, with a declaration, certified, as aforesaid, stating
that the person is the sole and original proprietor of the service mark or trade
name, or the assign of the proprietor and setting forth the nature of the
business in which the service mark or trade name is used. The application
shall be accompanied by two exact copies of the print, label, trademark,
service mark, or trade name. Upon filing the application, the applicant shall
pay to the director a fee of $25, of which $15 shall be deposited in the special
fund authorized by [section 416-97,] section 415-128, and the balance
deposited to the general fund of the State. A special handling fee of $10 for
expediting registration of a trade name, print, label, trademark, or service
mark shall be assessed by the department. All special handling fees shall be
credited to the special fund authorized by [section 416-97] section 415-128.”

SECTION 4. Section 482-3, Hawaii Revised Statutes, is amended to
read as follows: :

“§482-3 Record, issuance and effect of certificate. Upon receiving the
application accompanied by the fee, the director of commerce and consumer
affairs shall cause the print, label, trademark, service mark, or trade name to
be recorded and shall issue to the applicant a certificate of registration under
the seal of the director; and the certificate of registration shall be construc-
tive notice to all persons of the applicant’s claim of the use of the print, label,
trademark, service mark, or trade name throughout the State, for the term of
one year from the date thereof; provided that the director shall not register
any print, label, trademark, service mark, or trade name which is substan-
tially identical with any registered print, label, trademark, service mark, or
trade name or with the name of any corporation or partnership registered in
accordance with chapters 416, 418, and 425; provided further that the print,
label, trademark, service mark, or trade name is continued in actual use by
the applicant in the State or elsewhere in the United States or is registered in
the name of the applicant in the patent and trademark office of the United
States. The acceptance of an application and issuance of a certificate of
registration by the director shall not abrogate or limit any common law or
other right of any person to any corporation or partnership name, trade
name, or trademark. .

The registration .of a print, label, trademark, service mark, or trade
name may be renewed at any time during a period of its registration for
additional periods of ten years from the date of renewal by the filing of an
application for renewal of registration in [such] the form as the director may
provide. Upon filing the application for renewal the applicant shall pay the
director a fee of $25, of which $15 shall be deposited in the special fund
authorized by [section 416-97] section 415-128, and the balance deposited
to the general fund of the State.

The director imay make, amend, and repeal such rules as may be
necessary to carry out the purposes of this section.”

SECTION 5. The substantive provisions of this Act shall amend any
other conflicting Act enacted by the Regular Session of 1987, but nonsub-
stantive amendments made by this Act shall not supersede any substantive
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amendments made to sections 415-128, 415B-155, 482-2, and 482-3, Ha-
waii Revised Statutes, by any other Act enacted by this Regular Session of
1987.

SECTION 6. Statutory material to be repealed is bracketed. New
statutory material is underscored.

SECTION 7. This Act shall take effect on July 1, 1987.
(Approved April 27, 1987.)

ACT 23 H.B.NO. 858

A Bill for an Act Relating to Autopsies.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Chapter 841, Hawaii Revised Statutes, is amended by
?dﬁhng two new sections to be appropnately designated and to read as
ollows:

“8§841- Performance of autopsy by pathologist. An autopsy of a
deceased person under this chapter shall be performed by an anatomic or
forensic pathologist certified as such by the American Board of Pathology.

§841-  Assistance among counties. (a) When a coroner of a county
with a population of less than 200,000 requires assistance in conducting an
autopsy, the coroner may request the assistance of the medical examiner or
coroner of a county with a population of 200,000 or more. The medical
examiner or coroner of the county with a population of 200,000 or more, if
agreeable, may provide the assistance.

(b) The county of the coroner requesting the autopsy shall pay for the
expenses incurred by the medical examiner or coroner who provides assis-
tance to another coroner under subsection (a). Expenses for which the
requesting county shall pay include traveling expenses incurred by a
pathologist to the county requesting the assistance, and expenses for trans-
portation of and the conduct of tests on body tissues and organs sent to the
medical examiner or coroner for analysis.”

SECTION 2. Section 841-14, Hawaii Revised Statutes, is amended to
read as follows:

“8841-14 Autops1es and further investigations. If, in the opinion of the
coroner, or of the coroner’s physician, or of the prosecutmg attorney, or of
the chief of police (in the city and county of Honolulu), an autopsy of the
remains of any human body appearing to have come to death under any of
the circumstances set forth in section 841-3 is necessary in the interest of the
public safety or welfare, [he] that person shall [perform, or] cause to have
performed, such an autopsy. If, in the opinion of the coroner’s physician, a
further or additional investigation as to the cause of death is necessary, [he]
the coroner’s physician may conduct the same or have the same made, and
the expenses thereof shall be paid by the county concerned, and for this
purpose, the coroner’s physician shall have the duties and powers conferred
upon the coroner or deputy coroner by sections 841-4 to §41-8.

Any law to the contrary notwithstanding, the coroner’s physician or
medical examiner of any county (including the city and county of Honolulu)
may [perform, or] cause to have performed[,] an autopsy to determine cause
of death upon the remains of any human body which is brought into or found
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within the State and which appears to have come to death under any of the
circumstances set forth in section 841-3, even though such circumstances
may have occurred without the State. The coroner’s physician or medical
examiner of any county (including the city and county of Honolulu) shall
have the right to retain tissues, including fetal material, of the body removed
at the time of autopsy to be used for necessary or advisable s01ent1ﬁc
investigation, including research, teaching, and therapeutlc purposes.”

SECTION 3. Statutory materlal to be repealed is bracketed. New
statutory material is underscored.!

SECTION 4. This Act shall take effect on July 1, 1987.
(Approved April 27, 1987.)

Note
1. Edited pursuant to HRS §23G-16.5.

ACT 24 H.B.NO. 1012

A Bill for an Act Relating to Rental Housing.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Chapter 359G, Hawaii Revised Statutes, is amended by
adding a new section to be appropnately designated and to read as follows:

“8359G- Rental housing revolving fund. There is created a rental
housing revolving fund. Notwithstanding any law to the contrary, funds
appropriated and all moneys received or collected by the authority for the
purposes of providing rental housing shall be deposited into the rental
housing revolving fund. Funds may be further deposited. into the rental
housing revolving fund from the dwelling unit revolving fund as prescribed
under section 359G-10. The proceeds in the rental housing revolving fund
shall be used for the necessary expenses in administering and carrying out a
rental housing program, including the development of facilities constructed
in conjunction with rental housing projects; provided that priority shall be
given to the development and financing of housing projects for the elderly.”

SECTION 2. New statutory material is underscored.!
SECTION 3. This Act shall take effect upon its approval.
(Approved April 27, 1987.)

Note
1. Edited pursuant to HRS §23G-16.5.

ACT 25 - H.B.NO. 1053

A Bill for an Act Relating to Income Maintenance Programs.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 346-53, Hawaii Revised Statutes, is amended
by amending subsection (b) to read as follows:
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“(b) The maximum basic needs allowance which the department shall
[initially] pay a recipient considering income and resources in accordance
with this chapter shall be [$100 plus an additional $44 for each additional
person whose needs have been taken into account by the department.] as
provided in the following schedule:
b134 for 1 person;

5193 for 2 persons;

6251 for 3 persons;

$309 for 4 persons;

$370 for 5 persons;

$428 for 6 persons;

6486 for 7 persons;

546 for § persons:

$604 for 9 persons;

$663 for 10 persons;

( $60 for each additional person.

Beginning January 1, 1978, and on or before January 1 of each odd-
numbered year thereafter, the director shall submit a report to the legislature
indicating the amount of additional moneys required to implement a cost of
living increase for the adjusted basic needs allowance equal to the annual
percentage increase, rounded to the nearest dollar:

(1) Intheaverage weekly wage in covered employment as computed
by the director of labor and industrial relations pursuant to
section 383-22, or _

(2) In the consumer price index for Hawaii as computed by the
United States Department of Labor, whichever is lowest.

The director shall request that such amount be reflected in that portion of
the executive budget relating to the department. If additional funds are
appropriated for a cost of living adjustment, then the adjusted basic needs
allowance shall be adjusted to reflect the appropriation. The department
shall pay a recipient the maximum basic needs allowance if the department
determines that the recipient’s needs are not reduced by the recipient’s
income or resources.”

SECTION 2. Statutory material to be repealed is bracketed. New
statutory mater ial is underscored.

SECTION 3. This Act shall take effect on July 1, 1987.
(Approved April 27, 1987.)
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ACT 26 H.B.NO. 1340

A Bill for an Act Relating to Elderly Abuse or Neglect.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 349C-1, Hawaii Revised Statutes, is amended
toread as follows:

“8§349C-1 Definitions. For the purposes of this chapter:

“Elderly abuse or neglect” means actual or threatened physical injury,
psychological abuse or neglect, sexual abuse, financial exploitation, negli-
gent treatment, or maltreatment of an elderly person caused by another
person.
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“Elderly person” means any person who is at least [sixty-five] sixty
years of age.” '

SECTION 2. Statutory material to be repealed is bracketed. New
statutory material is underscored.

SECTION 3. This Act shall take effect upon its approval.
* (Approved April 27, 1987.)

ACT 27 H.B.NO. 190

A Bill for an'Act Relating to the Public Employees Health Fund.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 87-1, Hawaii Revised Statutes, is amended by
amending the definition of “health benefits plan” to read:

“(8) “Health benefits plan” means (A) a group insurance contract or
medical, hospital, surgical, prescribed drugs, vision, or dental
service agreement in which a carrier agrees to provide, pay for,
arrange for, or reimburse the cost of [health,] medical, hospital,
surgical, prescribed drugs, vision, or dental services as deter-
mined by the board; or (B) a similar schedule of benefits estab-
lished by the board and provided through the fund on a nonin-
sured basis;”

SECTION 2. Section 87-4, Hawaii Revised Statutes, is amended as
follows: .

1. By amending subsection (a) to read:

“(a) The State through the department of budget and finance and the
several counties through their respective departments of finance shall pay to
the fund a monthly contribution equal to the amount established under
chapter 89C or specified in the applicable public sector collective bargaining
agreement, whichever is appropriate, for each of their respective employee-
beneficiaries and employee-beneficiaries with dependent-beneficiaries,!
such contributions to be used towards the payment of costs of [hospital,
medical, and surgical benefits of] a health benefits plan; provided that the
monthly contribution shall not exceed the actual cost of a health benefits
plan. If both husband and wife are employee-beneficiaries, the total contri-
bution by the State or the appropriate county shall not exceed the monthly
contribution of a family plan for both of them. [The monthly contribution
ls)hall(})cla based upon the HMSA regular plan rates which are approved by the

oard.]”

2. By amending subsection (d) to read:

“(d) The several counties through their respective departments of
finance shall annually reimburse the State no later than December 30 of each
fiscal year for their respective pro rata share of the cost of administering the
fund for the fiscal year for the benefit of their employee-beneficiaries and
dependent-beneficiaries. Each county’s pro rata share shall be determined
by allocating the amount appropriated for administering the fund for the
fiscal year, after excluding therefrom state and county contributions for
[hospital, medical, and surgical benefits, dental benefits,] health and group
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life insurance benefits, in the same proportion as the aggregate annual
amount of state and county contributions for such benefits as of October 31
of the preceding fiscal year. The amount of any excess or deficiency required
to administer the fund shall be subtracted from or added to, as the case may
be, the amount due from each county for the succeeding fiscal year.”

SECTION 3. Section 87-6, Hawaii Revised Statutes, is amended by
amending subsection (b) to read as follows:

“(b) During the period the health benefits plan selected by an employ-
ee-beneficiary is in effect, the employee-beneficiary shall authorize, if al-
lowed under present laws, that his contribution be withheld and transmitted
to the fund monthly by the comptroller[, county auditor,] or finance officer
from whom he receives his compensation, pension, or retirement pay. If,
however, an employee-beneficiary’s contribution to the fund is not withheld
and transmitted to the fund, the employee-beneficiary shall pay his monthly
contribution (1) directly to the fund by the tenth day of each month, in the
case of an employee-beneficiary who normally receives his compensation
from the comptroller of the State, or (2) in the case of all other employee-
beneficiaries, to the respective [county auditor or] finance officer from whom
he normally receives his compensation for transmittal to the fund by the
tenth day of each month.”

SECTION 4. Section 89-9, Hawaii Revised Statutes, is amended by
amending subsection () to read as follows:

“(e) Negotiations relating to contributions to the Hawaii public em-
ployees health fund shall be for the purpose of agreeing upon the amounts
which the State and counties shall contribute under section 87-4, toward the
payment of the costs for [hospital, medical, surgical, and dental benefits of] a
health benefits plan, as defined in section 87-1(8), and group life insurance
benefits, and the parties shall not be bound by the amounts contributed
under prior agreements; provided that [the provisions of] section 89-11 for
the resolution of disputes by way of fact-finding or arbitration shall not be
available to resolve impasses or disputes relating to the amounts the State
and counties shall contribute to the Hawaii public employees health fund.”

SECTION 5. Statutory material to be repealed is bracketed. New
statutory material is underscored.

SECTION 6. This Act shall take effect upon its approval.
(Approved April 27, 1987.)

Note
1. Hyphen should be underscored.

ACT 28 H.B.NO. 1477

A Bill for an Act Relating to the Militia.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 121-7, Hawaii Revised Statutes, is amended to
read as follows:

“§121-7 Adjutant general; appointment. The adjutant general shall be
the executive head of the department of defense and commanding general of
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the [national guard.] militia of the State. The adjutant general shall be
appointed and be subject to removal as set forth in section 26-31. The
adjutant general shall serve for the term as set forth in section 6, article V, of
the Constitution. No person shall be eligible for appointment as adjutant
general unless the person holds or has held a commission of at least a field
grade officer, federally recognized as such, or its equivalent in the national
guard, state guard, or other branch of the armed forces of this or any other
state or territory of the United States, or in the armed forces of the United
States or a reserve component thereof and has served as a commissioned
officer in one or more of the armed services for at least ten years.”

SECTION 2. Statutory material to be repealed is bracketed. New
statutory material is underscored. '

SECTION 3. This Act shall take effect upon its approval.
(Approved April 27, 1987.)

ACT 29 S.B.NO. 58

A Bill for an Act Relating to the Landlord-Tenant Code.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 521-71, Hawaii Revised Statutes, is amended
by amending subsection (c) to read as follows:

“(c) Whenever the term of the rental agreement expires, whether by
passage of time, by mutual agreement, by the giving of notice as provided in
subsection (a) or (b), or by the exercise by the landlord of a right to terminate
given under this chapter, if the tenant continues in possession after the date
of termination without the landlord’s consent, the tenant shall be liable for
and shall pay to the landlord a sum not to exceed twice the monthly rent
under the previous rental agreement, computed and. prorated on a daily
basis, for each day the tenant remains in possession [for any period up to one
month. If the tenant remains in possession for a period longer than one
month, the tenant shall be liable for and shall pay to the landlord a sum equal
to the monthly rent under the previous rental agreement for each additional
month or fraction thereof]. The landlord may bring a summary proceeding
for recovery of the possession of the dwelling unit at any time during the first
sixty days of holdover[, except that the landlord’s acceptance of rent in
advance after the first month of holdover shall create a month-to-month
tenancy in the absence of an agreement between the parties to the contrary at
the time of such acceptance]. Should the landlord fail to commence summa-
1y possession proceedings within the first sixty days of the holdover, in the
absence of a rental agreement, a month-to-month tenancy at the monthly
rent stipulated in the previous rental agreement shall prevail beginning at
the end of the first sixty days of holdover.”

SECTION 2. Statutory material to be repealed is bracketed. New
statutory material is underscored. :

SECTION 3. This Act shall take effect upon its approval.
(Approved May 11, 1987.)
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ACT 30 S.B.NO. 311

A Bill for an Act Relating to Public Employees in the Excluded Managerial
Compensation Plan.

Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 89C-2, Hawaii Revised Statufes, is amended to
read as follows:

“889C-2 Adjustments authorized; limitations, restrictions. Any provi-
sion of law to the contrary notwithstanding, the compensation, hours, terms,
and conditions of employment, amounts of contributions by the State and
respective counties to the Hawaii public employees health fund, and. other
benefits for public officers and employees who are excluded from collective
bargaining shall be adjusted by the chief executives of the State or counties,
the board of education, the board of regents, the auditor, the director of the
legislative reference bureau, the ombudsman, or the chiefjustice, as applica-
ble. The chief executives, the board of education, the board of regents, the
auditor, the director of the legislative reference bureau, the ombudsman,
and the chief justice, or their designated representatives, shall determine the
adjustments to be made and which excluded officers or employees are to be
granted adjustments under this chapter, in accordance with the following
guidelines and limitations:

(1) For excluded officers and employees under the same compensa-
tion plans as officers and employees within collective bargaining
units, such adjustments shall be not less than those provided
under collective bargaining agreements for officers and employ-
ees hired on a comparable basis.

(2) For excluded officers and employees in the excluded managerial
compensation plan, such adjustments shall be not less than those
provided under collective bargaining to officers and employees

in the professional and scientific employees bargaining unit.

Alternate adjustments may be granted to officers and emplovyees
whose work is related to that of officers and employees in the
other optional bargaining units in order to maintain appropriate
pay relationships with such officers and emplovees.

[(2)] (3) No adjustment in compensation, hours, terms, and condi-
tions of employment, amounts of contributions by the State and
respective counties to the Hawaii public employees health fund,
or other benefits shall be established which is in conflict with the
system of personnel administration based on merit principles
and scientific methods governing the classification of positions
and the employment conduct, movement, and separation of
public officers and employees.

[(3)] (4) The compensation of officers or employees whose salaries
presently are limited or fixed by legislative enactment shall not
be adjusted under this chapter, but shall continue to be adjusted
by the appointing authority within limits established by law or
by legislative enactment.

[(4)] (5) The compensation of officers or employees, who are not
covered under the same compensation plans as officers and
employees within collective bargaining units and whose salaries
presently are authorized to be fixed by the appointing authority,
need not be adjusted under this chapter. The appointing authori-
ty may continue to make specific adjustments in the salaries of
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ind(iividual officers or employees from available funds appropri-

ated.

[(5)] (6) Adjustments to the amounts of contributions by the State
and respective counties to the Hawaii public employees health
fund on behalf of officers or employees who are not covered by
adjustments made under this chapter shall be made by legisla-
tive enactment.”

SECTION 2. Statutory material to be repealed is bracketed. New
statutory material is underscored.

SECTION 3. This Act shall take effect upon its approval.

(Approved May 11, 1987.)

ACT 31 - S.B.NO. 323

A Bill for an Act Relating to the Loyalty Oath.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 85-34, Hawaii Revised Statutes, is amended to
read as follows:

“§85-34 Waiver of oath [by governor], when allowed. (a) The governor
may waive compliance with all or any part of the provisions of this part in
rgspec} to the following classes of officers or employees or any portion
thereof: : .
(1) Officers or employees of the State (including kokuas and volun-
tary helpers) located or stationed at any hospital, settlement, or
place for the care and treatment of persons affected with Han-
sen’s disease;

(2) Institutional inmate or patient employees or help in state or
county institutions:

(3) Aliens employed by the State or any county;

(4) Referees, receivers, masters, and jurors; :

(5) Casual and temporary employees, whether on a monthly salary
or a per diem basis, and inspectors and clerks of elections.

(b) Notwithstanding subsection (a), the board of regents of the Uni-

versity of Hawaii may waive compliance with all or any part of the provi-

sions of this part in respect to the following classes of officers or employees or

any portion thereof:

(1) Aliens employed by the university; and

(2) Casual and temporary employees and student helpers of the

university, whether on a monthly salary, an hourly wage, or a per
diem basis.” »

SECTION 2. Statutory material to be repealed is bracketed. New
statutory material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved May 11, 1987.)
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ACT 32 S.B. NO. 983

A Bill for an Act Relating to the Public Employees Health Fund.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 87-23, Hawaii Revised Statutes, is amended to
read as follows:

“§87-23 [Determine] Determination of group life insurance plan bene-
fits. Pursuant to section 87-4, the board of trustees shall provide group life
insurance plan benefits to employees in the following manner:

(1) For those employees who are not participating in a group life
insurance program of an employee organization (hereafter “non-
participating employees”), the board shall determine a group life
insurance benefit plan and eligibility requirements for such ben-
efits based upon the [contribution of $2.25 per month] amount
to be contributed per employee[.] under section 87-4(c). Any
rate credit or reimbursement from any carrier of any earnings or
interest derived from the group life insurance plan of nonpartici-
pating employees shall be used to improve the group life insur-
ance benefits of nonparticipating employees.

(2) For those employees who participate in a group life insurance

rogram of an employee organization, the board shall [allot
§2.25 per month] pay a monthly contribution for each employ-
ee, in the amount determined under section 87-4(c), or the actual
monthly cost of the coverage, whichever is less, towards the
purchase of group life insurance benefits under the group life
insurance program of an employee organization[, provided that
no employee shall have more than one allotment of $2.25 per
month].

(3) Paragraphs (1) and (2) notwithstanding, an employee who is
participating in a group life insurance program of an employee
organization may continue such plan and pay all of the premi-
ums required while [participating] enrolled under paragraph (1)
[for which the State shall contribute $2.25 per month]; provided
that no employee shall have more than one [allotment of $2.25
per month.] contribution from the board per month.”

SECTION 2. Statutory material to be repealed is bracketed. New
statutory material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved May 11, 1987.)

"ACT 33 S.B.NO. 1442

A Bill for an Act Relating to Mopeds.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 286-151, Hawaii Revised Statutes, is amended
to read as follows:

“§286-151 Implied consent of driver ‘of motor vehicle or moped to
submit to testing to determine alcoholic content of blood. (a) Any person who
operates a motor vehicle or moped on the public highways of the State shall
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be deemed to have given consent, subject to this part, to a test approved by
the director of transportation of the person’s breath or blood for the purpose
of determining the alcoholic content of the person’s blood. .

(b) The test or tests shall be administered at the request of a police
officer having reasonable grounds to believe the person driving or in actual
physical control of a motor vehicle or moped upon the public highways is
under the influence of intoxicating liquor or drugs only after (1) a lawful
arrest, and (2) the person has been informed by a police officer of the
sanctions of section 286-155.

(c) If there are reasonable grounds to believe that a person is in
violation of section 291-4, then such person shall have the option to take a
breath or blood test, or both, for the purpose of determining the alcoholic
content of that person’s blood.”

SECTION 2. Section 286-155, Hawaii Revised Statutes, is amended
to read as follows:

“§286-155 Revocation of privilege to drive motor vehicle or moped upon
refusal to submit to testing. (a) If a person under arrest refuses to submit to a
breath or blood test, none shall be given, except as provided in section 286-
163, but the arresting officer [shall], as soon as practicable, shall submit an
affidavit to a district judge of the circuit in which the arrest was made,
stating: )

(1) That at the time of the arrest, the arresting officer had reasonable
grounds to believe the arrested person had either been driving or
was in actual physical control of a motor vehicle or moped upon
fhe public highways while under the influence of intoxicating
iquor; :

(2) That the arrested person had been informed of the sanctions of
this section; and .

(3) That the person had refused to submit to a breath or blood test.

(b) Upon receipt of the affidavit, the district judge shall hold a hearing
as provided in section 286-156, and shall determine whether the statements
contained in the affidavit are true and correct. If the district judge finds the
statements contained in the affidavit are true, the judge shall revoke the
arrested person’s license, permit, or any nonresident [operating] privilege to
operate a motor vehicle or moped in the State as follows:

(1) For a first revocation, or any revocation not preceded within a
five-year period by a revocation under this section, for a period
of twelve months; and

(2) For any subsequent revocation under this section, for a period
not less than two years and not more than five years.

(c) If the arrested person is a resident without a license or permit to
operate a motor vehicle or moped in the State, the district judge shall send
notice of the results of the hearing to the examiners of drivers of all counties.
The examiners of drivers shall deny the person the issuance of a license or
permit for the period of revocation imposed by the district judge under
subsection (b).

(d) Whenever a court penalizes a person under this section, it shall
also require that the person be referred to a substance abuse counselor who
has been certified pursuant to section 321-193 for an assessment of the
person’s alcohol dependence and the need for treatment. The counselor shall
submit a report with recommendations to the court. The court may require
the person to obtain appropriate treatment. All costs for such assessment or
treatment or both shall be borne by the penalized person.
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(e) The penalties provided by this section are additional penalties and
not substitutes for other penalties provided by law.”

SECTION 3. Section 286-156, Hawaii Revised Statutes, is amended
to read as follows:

“§286-156 Hearing before a district judge. A hearing to determine the
truth and correctness of an affidavit submitted to a district judge shall be
held within twenty days after the district judge has received the affidavit.

The district judge shall hear and determine:

(1) Whether the arresting officer had reasonable grounds to believe
that either the person had been driving or was in actual physical
control of a motor vehicle or moped within this State while
under the influence of intoxicating liquor;

(2) Whether the person was lawfully arrested; ,

- (3) Whether the arresting officer had informed the person of the
sanctions of section 286-155; and

(4) Whether the person refused to submit to a test of the person’s
breath or blood.”

SECTION 4. Section 286-161, Hawaii Revised Statutes, is amended
to read as follows: )

“§286-161 Notice to other states. When it is determined under this
part that a nonresident’s privilege to operate a motor vehicle or moped in the
State shall be revoked or denied, the chief of police shall inform, in writing,
the official in charge of traffic control or public safety of the nonresident’s
home state and of any state in which the nonresident has a driver’s license of
the action taken.”

- SECTION 5. Section 286-162, Hawaii Revised Statutes, is amended
to read as follows:

‘ “8286-162 Test results to be- collected. The results of any test for
alcohol content made upon any person, including any person who has been
fatally injured in a traffic accident or upon the driver of a motor vehicle or
moped involved in an accident which resulted in another person’s death,
shall be sent to the state director of transportation who shall compile the
data without revealing the identity of any individual tested. This data shall
be available only to the state and county highway safety councils and to other
agencies the director of transportation deems necessary and advisable.”

SECTION 6. Section 286-162.6, Hawaii Revised Statutes, is
amended by amending subsection (a) to read as follows:

“(a) Every intoxication control roadblock program shall:

(1) Require either that all motor vehicles, or mopeds., or both,
approaching roadblocks be stopped, or that certain motor vehi-
cles, or mopeds, or both., be stopped by selecting motor vehicles,

. or mopeds, or both, in a specified numerical sequence or pattern.

(2)' Require that roadblocks be located at fixed locations for a maxi-
mum three hour period.

(3) Provide for the following minimum safety precautions at every
roadblock:

(A) Proper illumination;

(B) Off-road or otherwise safe and secure holding areas for
motor vehicles, or mopeds, or both, involved in any road-
block stop;
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(C) Uniformed police officers carrying proper identification;

(D) Adequate advance warning of the fact and purpose of the
roadblocks, either by sign posts, flares, or other alternative
methods; and

(E) Termination of roadblocks at the discretion of the police
ofﬁcier in charge where traffic congestion would otherwise
result.

(4) Provide for a sufficient quantity and visibility of uniformed
officers and official vehicles to assure speedy compliance with
the purpose of the roadblocks and to move traffic with a mini-
mum of inconvenijence.”

SECTION 7. Section 291-3.1, Hawaii Revised Statutes, is amended
to read as follows: '

“§291-3.1 Consuming or possessing intoxicating liquor while operat-
ing motor vehicle[.] or moped. (a) No person shall consume any intoxicating
liquor while operating a motor vehicle or moped upon any public street,
road, or highway.

(b) No person shall possess, while operating a motor vehicle or moped
upon any public street, road, or highway, any bottle, can, or other receptacle
containing any intoxicating liquor which has been opened, or a seal broken,
or the contents of which have been partially removed.

(c) This section shall not apply to the living quarters of a trailer or
camper.

(d) Any person violating this section shall be guilty of a
misdemeanor.” '

SECTION 8. Section 291-3.2, Hawaii Revised Statutes, is amended
by amending subsections (a) and (b) to read as follows:

“(a) No person shall consume any intoxicating liquor while a passen-
ger in any motor vehicle or on any moped upon any public street, road, or
highway.

(b) No person shall possess, while a passenger in a motor vehicle or on
a moped upon any public street, road, or highway, any bottle, can, or other
receptacle containing any intoxicating liquor which has been opened, or a
seal broken, or the contents of which have been partially removed.”

SECTION 9. Section 291-3.3, Hawaii Revised Statutes, is amended
by amending subsection (a) to read as follows:

“(a) No person shall keep in a motor vehicle, or on a moped when
such vehicle or moped is upon any public street, road, or highway or at any
scenic lookout, any bottle, can, or other receptacle containing any intoxicat-
ing liquor which has been opened, or a seal broken, or the contents of which
have been partially removed or fully removed, unless such container is kept
in the trunk of the vehicle, or kept in some other area of the vehicle not
normally occupied by the driver or passengers, if the vehicle is not equipped
with a trunk. A utility or glove compartment shall be deemed to be within
the area occupied by the driver and passengers.”

SECTION 10. This Act does not apply to acts which occurred or
proceedings which were begun before its effective date.

SECTION 11. Statutory material to be repealed is bracketed. New
statutory material is underscored.
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SECTION 12. This Act shall take effect upon its approval.
(Approved May 11, 1987.)

ACT 34 S.B.NO. 1530

A Bill for an Act Relating to Corrections.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The Hawaii Revised Statutes is amended by adding a
new section to be appropriately designated and to read as follows:

- “§ - Restricted access to correctional facilities. (a) Except for the
director and employees of the department of social services and housing,
members of the Hawaii paroling authority, and those persons specified in
section 353-47, no person shall enter or remain on the grounds of any state
correctional facility unless permission to so enter or remain has been ob-
tained from the administrator of the correctional facility, the administra-
tor’s designated representatives, or the director.

(b) Signs shall be posted at reasonable intervals along the boundary of
correctional facilities, informing the public of the restriction against access
provided in subsection (a).

(c) Any person who violates subsection (a) shall be guilty of a
misdemeanor.”

SECTION 2. New statutory material is underscored.!
SECTION 3. This Act shall take effect upon its approval.
(Approved May 11, 1987.)

Note
1. Edited pursuant to HRS §23G-16.5.

ACT 35 | S.B. NO. 1704

A Bill for an Act Relating to the Hawaii State Guard.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The Hawaii Revised Statutes is amended by adding a
new chapter to be appropriately designated and to read as follows:

“CHAPTER
HAWAII STATE GUARD

-1 Short title. This chapter shall be known and may be cited as the
“Hawaii State Guard Act”.

-2 Hawaii state guard established. The Hawaii state guard is
established as a component of the militia of the State.

-3 Rules. The governor shall adopt rules pursuant to section 121-
5 governing the recruitment, organization, administration, equipment, fa-
cilities, training, and discipline of the Hawaii state guard. Such rules shall, to
the extent practicable, conform to regulations governing the national guard
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and shall be consistent with federal law and regulations pertaining to state
defense forces.

§ -4 Composition; enlistment; appointment. (a) The Hawaii state
guard shall consist of persons over the age of eighteen years voluntarily
enlisted or appointed therein and such members of the unorganized militia
as may be enrolled therein by draft or as otherwise provided by law.

(b) The officers of the Hawaii state guard shall be appointed by the
governor. '

(c) The governor shall prescribe by rules the qualifications for and
terms of enlistment and appointment in the Hawaii state guard. Persons so
enlisted or appointed shall subscribe to such oath as may be prescribed by
the governor.

-5 Uniform; rank precedence and command. (a) The Hawaii state
guard shall be uniformed. The governor shall prescribe by rules a distinctive
uniform and insignia of the Hawaii state guard. ,

(b) Grades and ranks shall exist in the Hawaii state guard and shall be
the same as those prescribed by federal law and regulations to exist in the
army national guard. Members of the Hawaii state guard in the same grade
shall rank among themselves in the same manner as is prescribed by.federal
law and regulations for members of the army national guard in like grade.

(c) The senior officer present in any organization or formation of the
Hawaii state guard shall command, unless the governor shall designate
another commanding officer. When in the active service of the State, an
officer of the national guard assigned to any organization or formation of the
Hawaii state guard is eligible to command that organization or formation,
but an officer of the Hawaii state guard is not eligible to command an
organization or formation of the national guard. '

§ -6 Discipline. (a) The discipline of the Hawaii state guard shall, to
the extent practicable, conform to that of the Hawaii army national guard.

(b) When in the active service of the Hawaii state guard, members of
the Hawaii state guard are subject to chapter 124A. Members are deemed to
be in the active service of the Hawaii state guard from the date and time
specified in any order lawfully calling them into such service.

§ -7 Discharge; dismissal. (a) Upon expiration of the term of
- service for which enlisted or appointed, a member of the Hawaii state guard
shall be entitled to a discharge; provided that no member shall be discharged
by reason of expiration of term of service while employed in the active
service of the Hawaii state guard under section  -11.

(b) Subject to rules adopted by the governor, a member of the Hawaii
state guard may be discharged or dismissed prior to the expiration of the
member’s term of service for misconduct, inefficiency, personal hardship, or
such other cause as the governor may prescribe. '

(c) No officer shall be dismissed or discharged under conditions other
than honorable, except by sentence of a court-martial or by order of the
governor upon recommendation of a board of officers.

(d) Subject to rules adopted by the governor, every discharge of a
member of the Hawaii state guard shall reflect the character of the member’s
service. :

-8 Pay and allowances. (a) When in the active service of the State,
members of the Hawaii state guard shall receive from the State the same
basic pay and allowance for subsistence as prescribed by federal law and
regulations for members of the army national guard, of like grade and length
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of service, when in the active service of the United States. Subject to rules
adopted by the governor, members may be subsisted in kind in lieu of a
monetary allowance therefor.

(b) Subject to rules adopted by the governor, members of the Hawaii
state guard when in the active service of the State may be quartered at the
expense of the State or paid a monetary allowance in lieu thereof.

§ -9 Arms and equipment; facilities. (a) Subject to the availability of
funds, the Hawaii state guard shall be armed and equipped as prescribed by
the governor,

(b) The governor, on such terms and conditions as may be prescribed
by federal law and regulations and deemed acceptable by the governor, may
accept arms, equipment, supplies, and facilities made available by the
United States or any agency or instrumentality thereof for the use of the

Hawaii state guard. ) ) )
(¢) To the extent permitted by federal law and regulations, armories

and other facilities of the national guard, and such other state facilities as

may be available may be utilized for:

(1) Storage and maintenance of arms, equipment, and supplies of
the Hawaii state guard; and
(2) Assembly, drill, and instruction of its members;

provided that such use shall not interfere with use of armories or other
national guard facilities by the national guard.

§ -10 Training. (a) Each organization of the Hawaii state guard
shall assemble for training, drill, and instruction as ordered by the governor
or the adjutant general.

(b) To the extent authorized and permitted by federal law and regula-
tions, the governor or the adjutant general may:

(1) Detail officers and members of the national guard to train and

instruct the Hawaii state guard; and

(2) Provide for the attendance of members of the Hawaii state guard

at service schools and other courses of training or instruction
conducted by the armed forces of the United States.

(c) When actually engaged in training, drill, or instruction prescribed
by this section, a member of the Hawaii state guard shall be deemed to be in
the active service of the State.

§ -11 Employment. Whenever the governor determines that, be-
cause of invasion, insurrection, riot, civil disorder, unlawful combination or
" conspiracy, catastrophe, natural or human caused disaster, or imminent
danger thereof, the public safety and order cannot be preserved or the laws
cannot be enforced by the civil authorities or the national guard, or as
otherwise provided by law, the governor may call the Hawaii state guard, or
such part of it as may be required, into the active service of the State for the
duration of the condition which required its call.

§ -12 Federal service. Nothing in this chapter shall be construed as
authorizing the Hawaii state guard or any part thereof to be called, ordered, -
or in any manner drafted as such into the military service of the United
States; provided no person by reason of the person’s enlistment or appoint-
ment in the Hawaii state guard shall be exempted from military service

under any law of the United States.
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-13 Civil groups. No civil organization, society, club, post, order,
fraternity, association, brotherhood, body, union, league, or other combina-
tion of persons or civil group shall be enlisted in the Hawaii state guard as an
organization or unit.

§ -14 Acceptance of gratuities. No member of the Hawaii state
guard, by reason of membership therein, shall solicit or accept any compen-
sation, gift, donation, gratuity, or thing of value from any source whatever
except the pay and allowances provided under this chapter. Any person who
violates this section shall be punished as may be directed by non-judicial
punishment or a court-martial.

§  -15 Immunities. (a) No member of the Hawaii state guard, while
in the active service of the State or while going to or returning from the place
where the member is required to be while performing that service, shall be
arrested on any warrant except for treason or felony, or required to serve
upon any jury or posse comitatus.

(b) No member of the Hawaii state guard shall be civilly liable for any
act or omission occurring while in the active service of the State if that act or
omission shall have been in the line of duty and in compliance with lawful
military orders.

-16 Courts-martial; nonjudicial punishment. Any limitations in
chapter 124A to the contrary notwithstanding, whenever this chapter specif-
ically authorizes an act to be punished by court-martial or nonjudicial.
punishment, the court-martial may be convened or nonjudicial punishment
imposed and punishment administered as though the act complained of
were a violation of the punitive articles of chapter 124A.”

SECTION 2. Chapter 122, Hawaii Revised Statutes, is repealed. -

SECTION 3. Severability. If any provision of this Act or the applica-
tion thereof to any person or circumstance is held invalid, the invalidity does
not affect other provisions or applications.of the Act which can be given
effect without the invalid provision or application, and to this end the
provisions of this Act are severable. '

SECTION 4. This Act shall take effect upon its approval.
(Approved May 11, 1987.) '

ACT 36 S.B.NO. 1726

A Bill for an Act Relating to the Hawaiian Homes Commission Act, 1920, as
Amended.

Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Act 112, Session Laws of Hawaii 1981 , amended section
209 of the Hawaiian Homes Commission Act, 1920, as amended, and added
a new section providing for the valuation and purchase of improvements at
the surrender or cancellation of a homestead lease. Act 112 is subject to the
consent of the U. S. Congress, but has not been submitted for approval
because its provisions conflict with subsequent amendments to the Hawai-
ian Homes Commission Act which were submitted for approval and have
been approved of by Congress. Act 112 therefore has not, and cannot, be
implemented.
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Under section 209 of the Hawaiian Homes Commission Act, if a
homestead lease is cancelled or surrendered, or if the lessee dies without
leaving a relative qualified to succeed to the lease, the department of
Hawaiian home lands is required to appraise the value of the improvements
and growing crops, if any, and to pay that amount to the lessee, or in the case
of a deceased lessee, to the deceased’s designee or estate, less taxes due and
any indebtedness to the department.

In 1982, the legislature passed Act 272 which reduced the blood
quantum requirement of a lessee’s spouse or children in order to succeed to

one-quarter Hawaiian. Act 272 was made expressly subject to congressional
consent as required under section 4, of the Admission Act. In 1985, the
legislature passed Act 137 which also effected certain amendments to section
209 to permit payout of net proceeds to nonqualified spouse or nonqualified
children as designated by a deceased lessee. Section 209(a) of the Hawaiian
Homes Commission Act, as it appears in volume 1, Hawaii Revised Statutes
(1985 Repl.) is the law as passed by Act 137, Session Laws of Hawaii 1985.

Act 137, section 3 provides as follows:

“SECTION 3. The amendments made by this Act shall not
affect the validity of any amendments to the Hawaiian Homes Com-
mission Act, 1920, as amended, that may be pending before the
United States Congress or that may be acted upon by the Congress
before or after the effective date of this Act and, upon Congress’
consent 1o such amendments, this Act shall be amended to conform
to such amendments as consented to by Congress.”

On October 27, 1986, by House Joint Resolution No. 17, Congress
consented to all amendments to the Hawaiian Homes Commission Act,
1920, as amended, up-to June 30, 1985, except Act 112, Session Laws of
Hawaii 1981.

The purpose of this Act is to repeal Act 112, Session Laws of Hawaii
1981, and to revise the manner by which the department of Hawaiian home
lands shall handle the payment of the net proceeds of the value of the
leasehold interest whenever a homestead lease is surrendered, cancelled, or
terminated by allowing the department to use the Hawaiian home general
loan fund to pay net proceeds if the Hawaiian home loan fund does not have
sufficient cash. A further purpose of this Act is to provide clarity to section
209 as amended by Act 272, Session Laws of Hawaii 1982, and Act 137,
Session Laws of Hawaii 1985. g

SECTION 2. Act 112, Session Laws of Hawaii 1981, is repealed.

SECTION 3. Section 209, Hawaiian Homes Commission Act, 1920,
as amended, is amended to read as follows:

“8§209. Successors to lessees. (a) Upon the death of the lessee, [his] the
lessee’s interest in the tract or tracts and the improvements thereon, n-
cluding growing crops and [agricultural] aquacultural stock (either on the
tract or in any collective contract or program to which the lessee is a party by
virtue of [his] the lessee’s interest 1n the tract or tracts), shall vest in the
relatives of the decedent as provided in this paragraph. From the following
relatives of the lessee who are (1) at least one-quarter Hawaiian, husband,
wife, or children, or (2) native Hawaiian, widows or widowers of the chil-
dren, grandchildren, brothers and sisters, widows or widowers of the broth-
ers and sisters, or nieces and nephews, — the lessee shall designate the
person or persons to whom [he] the lessee directs [his] the lessee’s interest in
the tract or tracts to vest upon [his] the lessee’s death. The Hawaiian blood
requirements shall not apply to the descendants of those who are not native
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Hawaiians but who were entitled to the leased lands under [the provisions
of] section 3 of the Act of May 16, 1934 (48 Stat. 777,779), as amended. In
all cases such person or persons need not be [twenty-one] eighteen years of
age. Such designation [must] shall be in writing, may be specified at the time
of execution of such lease with a right in such lessee in similar manner to
change such beneficiary at any time and shall be filed with the department
and approved by the department in order to be effective to vest such
interests in the successor or successors so named. )

In case of the death of any lessee, except as hereinabove provided,
who has failed to specify a successor or successors as approved by the
department, the department may select from ‘only the following qualified
relatives of the decedent: ,

(1) Husband or wife;

(2) Ifthere is no husband or wife, then the children.

The rights to the use and occupancy of the tract or tracts may be made
effective as of the date of the death of such lessee.

In the case of the death of a lessee leaving no designated successor or
successors, husband, wife, or children qualified to be a lessee of Hawaiian
home lands, the land subject to the lease shall resume its status as unleased
Hawaiian home lands and the department is authorized to lease such land to
a native Hawaiian as provided in this Act.

Upon the death of a lessee who has not designated a successor and
who leaves a spouse not qualified to succeed to the lease or children not
qualified to succeed to the lease, or upon the death of a lessee leaving no such
relative qualified to be a lessee of Hawaiian home lands; or the cancellation
of a lease by the department, or the surrender of a lease by the lessee, the
department shall appraise the value of all such improvements and growing
crops or improvements and aquacultural stock, as the case may be, and shall
pay to the nonqualified spouse or the nonqualified children as the lessee shall
have designated prior to the lessee’s death, or to the legal representative of
the deceased lessee, or the previous lessee, as the case may be, the value
thereof, less any indebtedness to the department, or for taxes, or for any
other indebtedness the payment of which has been assured by the depart-
ment, [from] owed by the deceased lessee or the previous lessee. Such
payments shall be made out of the Hawaiian home loan fund and shall be
considered an advance therefrom [reimbursable out of payments made] and
shall be repaid by the successor or successors to the tract involved. If
available cash in the Hawaiian home loan fund is insufficient to make such
payments, payments may be advanced from the Hawaiian home general -
oan fund and shall be repaid by the successor or successors o the tract
involved: provided that any repayment for advances made from the Hawai-
ian home general loan fund shall be at the interest rate established by the
department for loans made from the Hawaiian home general loan fund .

Such appraisal shall be made by three appraisers, one of [which]
whom shall be named by the department, one by the previous lessee or the
legal representative of the deceased lessee, as the case may be, and the third
shall be selected by the two appraisers [hereinbefore mentioned]
aforementioned. '

(b) After the cancellation of a lease by the department in accordance
with [the provisions of] sections 210 and 216 of this title, or the surrender of
a lease by a lessee, the department is authorized to transfer the lease or to
issue a new lease to any qualified Hawaiian regardless of whether or not [he]
the qualified Hawaiian is related in any way by blood or marriage to the
previous lessee. .

58




ACT 36

(c) Should any successor or successors to a tract be a minor or minors,
the department may appoint a guardian therefor, subject to the approval of
the court of proper jurisdiction. [Such] The guardian shall be authorized to
represent the successor or successors in all matters pertaining to the lease-
hold[:]; provided[,] that [said] the guardian, [shall,] in so representing such
successor or successors, shall comply with [the provisions of] this title and
the stipulations and provisions contained in the lease, except that [said] the
gpftrdian need net be a native Hawaiian as defined in section 201 of this
title.” ;

SECTION 4. Section 213, Hawaiian Homes Commission Act, 1920,
as amended, is amended by amending subsection (a) to read as follows:

“(a) There are established in the treasury of the State two revolving
funds, to be known respectively as the Hawaiian home loan fund and the
Hawaiian home general loan fund.

(1) Hawaiian home loan fund. The moneys in this fund shall be
available for the purposes enumerated in section 214 of this Act
and for payments provided in section 209 and shall not be
expended for any other purpose except as provided in subsection
(b)(1) [of this section].

Any interest or other earnings arising out of investments
from this fund shall be credited to and deposited into the
Hawaiian home operating fund. .

(2) Hawaiian home general loan fund. Moneys appropriated by the
legislature for the construction of homes but not otherwise set
aside for a particular fund, for construction of replacement
homes, for home repairs or additions, or for the development
and operation of a farm, ranch, or aquaculture operation; mon-
eys transferred from other funds; and installments of principal
paid by the lessees upon loans made to them from this fund, or as
payments representing reimbursements on account of advances,
but not including interest on such loans or advances, shall be
deposited into this fund. The moneys in the fund shall be used
for purposes enumerated in section 214 of this Act[;] and for
payments provided in section 209; provided that loans to lessees
for repairs to their existing homes and for additions to such
homes shall not be in excess of $15,000; provided further that, in
addition to the conditions enumerated in section 215, farm
loans shall be subject to the following conditions: to be eligible
for a farm loan the applicant shall derive, or present an accept-
able plan to derive, a major portion of the applicant’s income
from farming; farm loans made for the purpose of soil and water
conservation shall not exceed $20,000 and shall be for a term not
‘to exceed ten years. Subsidies and grants or cost-sharing funds
entitled and received by the lessee for soil and water conserva-
tion purposes shall be assigned to the department for the repay-
ment of the outstanding farm indebtedness; and the lessee shall
carry out recommended farm management practices approved
by a qualified agricultural agency.

(A) The department may create an account within this fund to
support the guarantee of repayment of loans made by
government agencies or private lending institutions to a
holder of a lease under section 207(a) of this Act or license
issued under section 207(c)(1)(B) of this Act.
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(B) The department may create an account within this fund
for moneys borrowed from government agencies or pri-
vate lending institutions to be used for any of the purposes
enumerated in section 214 of this Act. Installments of
principal and that part of the interest equal to the interest
charged to the department by the lender paid by the lessees
on the loans made to them from this account shall be
deposited into the same account; any additional interest or
other earnings arising out of investments from this ac-
count shall be credited to and deposited into the Hawaiian
home receipts fund.”

SECTION 5. Statutory material to be repealed is bracketed. New
statutory material is underscored.

SECTION 6. This Act shall take effect upon its approval.
(Approved May 11, 1987.)

ACT 37 S.B.NO. 1737

A Bill for an Act Relating to the Department of Budget and Finance.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 76-16, Hawaii Revised Statutes, is amended to
read as follows:

“§76-16 Civil service and exemptions. The civil service to which this
part applies comprises all positions in the State now existing or hereafter
established and embraces all personal services performed for the State,
except the following:

(1) Commissioned and enlisted personnel of the Hawaii national
guard as such, and positions in the Hawaii national guard which
are required by state or federal laws or regulations, or orders of
the national guard, to be filled from such commissioned or
enlisted personnel; .

(2) Positions filled by persons employed by contract where the
director of personnel services has certified that the service is
special or unique, is essential to the public interest and that,
because of circumstances surrounding its fulfillment, personnel
to perform such service cannot be obtained through normal civil
service recruitment procedures. Any such contract may be for
any period not exceeding one year;

(3) Positions of a temporary nature needed in the public interest
where the need for the same does not exceed one year, but before
any person may be employed to render such temporary service
the director shall certify that the service is of a temporary nature
and that recruitment through normal civil service recruitment
procedures is not practicable;

(4) Positions filled by the legislature or by either house or any
committee thereof; ‘

- (5) Employees in the office of the governor and household employ-
ees at Washington Place and eight employees in the office of the
lieutenant governor;

(6) Positions filled by popular vote;
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Department heads, officers, and members of any board, commis-
sion, or other state agency whose appointments are made by the
governor or are required by law to be confirmed by the senate;
Judges, referees, receivers, masters, jurors, jury commissioners,
notaries public, land court examiners, court commissioners, and
attorneys appointed by a state court for a special temporary
service; ,

One bailiff for the chief justice of the supreme court who shall
have the powers and duties of a court officer and bailiff under
section 606-14; one secretary or clerk for each justice of the
supreme court, each judge of the intermediate appellate court,
and each judge of the circuit court; three law clerks for the chief
justice of the supreme court, two law clerks for each associate
justice of the supreme court and each judge of the intermediate
appellate court, and one law clerk for each judge of the circuit
court and the administrative judge of the district court of the
first circuit (provided that the law clerk for a judge of the circuit
court shall be employed in lieu of and shall have the powers and
duties of a court officer and bailiff under section 606-14); sheriff,
first deputy sheriff, and second deputy sheriff; and one private
secretary for each department head, each deputy or first assis-
tant, and each additional deputy, or assistant deputy, or assis-
tant defined in paragraph (16); :

First deputy and deputy attorneys general and law clerks;
Teachers, principals, vice-principals, district superintendents,
chief deputy superintendents, other certificated personnel, and
not more than twenty noncertificated administrative, profes-
sional, and technical personnel not engaged in instructional
work in the department of education, and members of the
faculty of the University of Hawaii, including research workers,
extension agents, personnel engaged in instructional work and
administrative, professional, and technical personnel of the uni-
versity; -

Employees engaged in special, research, or demonstration
projects approved by the governor, for which projects federal
funds are available;

Positions filled by inmates, kokuas, and patients of state institu-
tions, and persons with severe physical or mental handicaps
participating on the work experience training programs, stu-
dents, and positions filled through federally funded programs
which provide temporary public service employment such as the
federal Comprehensive Employment and Training Act of 1973;
A custodian or guide at Iolani Palace, Royal Mausoleum, and
Hulihee Palace; -

Positions filled by persons employed on a fee, contract, or piece-
work basis who may lawfully perform their duties concurrently
with their private business or profession or other private em-
ployment and whose duties require only a portion of their time,
ifit is impracticable to ascertain or anticipate the portion of time
to be devoted to the service of the State;

Positions of first deputies or first assistants of each department
head appointed under or in the manner provided in section 6,
Article V, of the State Constitution; three additional deputies or
assistants éither in charge of the highways, harbors, and airports
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(17)
(18)

(19)
20)

21

(22)

(23)

divisions or such other functions within the department of trans-
portation as may be assigned by the director of transportation,
with the approval of the governor; one additional deputy to
administer all hospitals within the jurisdiction of the depart-
ment of health; one additional deputy in the department of
health to administer all environmental health programs within
the jurisdiction of the department; one additional deputy in the
department of social services and housing either in charge of
welfare or such other functions within the department as may be
assigned by the director of social services; one additional deputy
in the department of health in charge of administration or such
other functions within the department as may be assigned by the
director of health with the approval of the governor; one addi-
tional deputy in the department of planning and economic
development to perform the duties assigned by the director of
planning and economic development and approved by the gov-
ernor; one additional deputy in the department of budget and
finance to perform the duties assigned by the director of finance
and approved by the governor; and an administrative assistant
to the superintendent of education;

Positions specifically exempted from this part by any other law;
provided that all of the positions defined by paragraph (9) shall
be included in the position classification plan;

Positions in the state foster grandparent program and positions
for temporary employment of senior citizens in occupations in
which there is a severe manpower shortage or in special projects;
Household employees at the official residence of the president of
the University of Hawaii;

Employees in the department of education engaged in the super-
vision of students during lunch periods and in the cleaning of
classrooms after school hours on a less than half-time basis;
Employees hired under the tenant hire program of the Hawaii
housing authority; provided that no more than twenty-six per
cent of the authority’s work force in any housing project main-
tained or operated by the authority shall be hired under the
tenant hire program;

Positions of the federally funded expanded food and nutrition
program of the University of Hawaii which require hiring of
nutrition program assistants who live in the areas they serve; and
Positions filled by the severely handicapped persons who are
certified by the state vocational rehabilitation office that they are
able to safely perform the duties of the positions.

The director shall determine the applicability of this section to specif-
ic positions. :

Nothing in this section shall be deemed to affect the civil service
status of any incumbent as it existed on July 1, 1955.”

SECTION 2. New statutory material is underscored.

SECTION 3. This Act shall take effect upon its approval.

(Approved May 15, 1987.)
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ACT 38 S.B.NO. 67

A Bill for an Act Relating to Torts.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Chapter 663, Hawaii Revised Statutes, is amended by
adding a new section to be appropriately designated and to read as follows:

“8663- “Ad damnum” clause prohibited. (a) Notwithstanding any
other provision of law, in any action based on tort, including a medical tort
as defined in section 671-1, to recover damages for personal injuries or
wrongful death, no complaint, counterclaim, cross claim or third party claim
shall specify the amount of damages prayed for but shall contain a prayer for
general relief, including a statement that the amount of damages is within
the minimum jurisdictional limits of the court in which the action is
brought. ‘

(b) If any complaint, counterclaim, cross claim or third party claim
contains a specified amount of damages, the claim, counterclaim, cross
claim or third party claim shall be dismissed by the court without prejudice.”

SECTION 2. New statutory material is underscored.!

SECTION 3. This Act shall take effect upon its approval.
(Approved May 19, 1987.)

Note
1. Edited pursuant to HRS §23G-16.5.

ACT 39 S.B.NO. 81

A Bill for an Act Relating to Taxation.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The legislature finds that there are certain income and
excise tax exemptions for which there are few or no taxpayers who qualify.
The purpose of this Act is to repeal those little-used exemptions.

SECTION 2. Section 235-2.3, Hawaii Revised Statutes, is amended
by amending subsection (b) to read as follows:

“(b) The following Internal Revenue Code subchapters, parts of
subchapters, sections, subsections, and parts of subsections shall not be
operative for the purposes of this chapter, unless otherwise provided:

1) Subchapter A (sections 1 to 58) (with respect to determination of
tax liability). ,
(2) Section 78 (with respect to dividends received from certain
foreign corporations by domestic corporations choosing foreign
tax credit).

(3) Section 86 (with respect to social security and tier 1 railroad

retirement benefits).
(4) Section 103 (with respect to interest on certain governmental
obligations). For treatment, see section 235-7(b).

(5) Section 103A (with respect to mortgage subsidy bonds).

(6) Section 120 (with respect to amounts received under qualified
group legal services plans). For treatment, see sections 235-2.4,
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[235-7(a)(10) to (12),] 235-7(a)(9) to (11), and 235-9(a)(2) and

(7) Section 122 (with respect to certain reduced uniformed services
retirement pay). For treatment, see section 235-7(a)(3).
(8) Section 151 (with respect to allowance of deductions for person-
.. al exemptions). For treatment, see section 235-54.
(9) Section 169 (with respect to amortization of pollution control
facilities). For treatment, see section 235-11.

(10) Section 196 (with respect to deduction for certain unused invest-
ment credits).

(1) Sectif)n)221 (with respect to deduction for two-earner married
couples).

(12) Subchapter B, part VIII (sections 241 to 250) (with respect to
special deductions for corporations), except sections 248 (with
respect to organizational expenditures) and 249 (with respect to
limitation on deduction of bond premium on repurchase). For
treatment, see section 235-7(c).

(13) Section 269A (with respect to personal service corporations
formed or availed of to avoid or evade income tax).

(14) Section 280C (with respect to certain expenses for which credits
are allowable).

(15) Section 280D (with respect to portion of chapter 45 taxes for
which credit or refund is allowable under section 6429).

(16) Section 291 (with respect to special rules relating to corporate
preference items).

(17) Section 367 (with respect to foreign corporations).

(18) Subchapter F (sections 501 to 528) (with respect to exempt
organizations), except as provided in section 235-2.4. For treat-
ment, see section 235-9.

(19) Subchapter G (sections 531 to 565) (with respect to corporations
used to avoid income tax on shareholders).

(20) Subchapter H (sections 581 to 597) (with respect to banking
institutions). For treatment, see chapter 241.

(21) Section 642(a), (b), and (d) (with respect to special rules for

' credits and deductions).

(22) ‘Section 668 (with respect to interest charge on accumulation
distributions from foreign trusts).

(23) Subchapter L (sections 801 to 845) (with respect to insurance
companies). For treatment, see sections 431-318 and 431-320.

(24) Section 853 (with respect to foreign tax credit allowed to share-
holders). For treatment, see section 235-55.

(25) Subchapter N (sections 861 to 999) (with respect to tax based on
income from sources within or without the United States), ex-
cept part IV (sections 991 to 997) (with respect to domestic
international sales corporations). For treatment, see sections
235-4, 235-5, and 235-7(b). :

(26) Section 1055 (with respect to redeemable ground rents).

(27) Section 1057 (with respect to election to treat transfer to foreign
trust, etc., as taxable exchange).

(28) Section 1201 (with respect to alternative tax). For treatment, see
section 235-71(a).

(29) Subchapter Q (sections 1301 to 1351) (with respect to readjust-

- ment of tax between years and special limitations).

(30) Subchapter T (sections 1381 to 1388) (with respect to coopera-

tives and their patrons). For treatment, see chapter 421.”
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SECTION 3. Section 235-7, Hawaii Revised Statutes, is amended by
amending subsections (a) and (b) to read as follows:

“(a) There shall be excluded from gross income, adjusted gross in-
come, and taxable income: :

)
)

3)

“)

&)

[(6)
M
(®)]

(9]

[(10)]

Income not subject to taxation by the State under the Constitu-
tion and laws of the United States;

Rights, benefits, and other income exempted from taxation by
section 88-91, having to do with the state retirement system, and
the rights, benefits, and other income, comparable to the rights,
benefits, and other income exempted by section 88-91, under
any other public retirement system;

Any compensation received in the form of a pension for past
services, or paid as a weekly benefit for unemployment up to but
not in excess of the amount provided by the employment secu-
rity law but the amount of the exclusion shall not exceed the
exclusion allowed under section 85 of the Internal Revenue
Code made operative for the purposes of this chapter (it being
the intention of this provision to exempt that amount whether
paid from a fund or account in the federal or state treasury or
paid by an employer or by a trust or other means provided by an
employer);

Compensation paid to a patient affected with Hansen’s disease
employed by the State or the United States in any hospital,
settlement, or place for the treatment of Hansen’s disease;
Except as otherwise expressly provided, payments made by the
United States or this State, under an act of Congress or a law of
this State, which by express provision or administrative regula-
tion or interpretation are exempt from both the normal and
surtaxes of the United States, even though not so exempted by
the Internal Revenue Code itself;

All proceeds received by organizations enumerated under sec-
tion 237-23(a)(5) to (8), resulting from the sale of brooms which -
are manufactured by blind persons working at the adult blind
broom shop;

(6) Any income expressly exempted or excluded from the mea-
sure of the tax imposed by this chapter by any other law of the
State, it being the intent of this chapter not to repeal or supersede
any such express exemption or exclusion;

(7) The first $500 received by each member of the reserve
components of the army, navy, air force, marine corps, coast
guard of the United States of America, and the Hawaii national
guard as compensation for performance of duty as such;

(8) Income derived from the operation of ships or aircraft if such
income is exempt under the Internal Revenue Code pursuant to
the provisions of an income tax treaty or agreement entered into
by and between the United States and a foreign country, provid-

- ed that the tax laws of the local governments of that country

reciprocally exempt from the application of all of their net
income taxes, the income derived from the operation of ships or
aircraft which are documented or registered under the laws of
the United States;

(9) The value of legal services provided by a prepaid legal service
plan to a taxpayer, the taxpayer’s spouse, and the taxpayer’s
dependents;
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[(11)] - (10) Amounts paid, directly or indirectly, by a prepaid legal
service plan to a taxpayer as payment or reimbursement for the
provision of legal services to the taxpayer, the taxpayer’s spouse,

. and the taxpayer’s dependents;

[(12)] (11) Contributions by an employer to a prepaid legal service plan
for compensation (through insurance or otherwise) to the em-
ployer’s employees for the costs of legal services incurred by the
employer’s employees, their spouses, and their dependents.

(b) There shall be included in gross income, adjusted gross income,
and taxable income: (1) unless excluded by this chapter relating to the
uniformed services of the United States, cost-of-living allowances and other
payments exempted by section 912 of the Internal Revenue Code, but
section 119 of the Internal Revenue Code nevertheless shall apply; (2) unless
expressly exempted or excluded as provided by subsection [(a)(7) of this
sgctiolrll,] 1af)(6), interest on the obligations of a State or a political subdivi-
sion thereof.”

SECTION 4, Section 237-23, Hawaii Revised Statutes, is amended
by amending subsection (a) to read as follows:

“(a) This chapter shall not apply to the following persons:

(1) Banks taxable under chapter 241;

(2) Public service companies (as that term is defined in section 239-
2), with respect to the gross income, either actual gross income or
gross income estimated and adjusted, which is included in the

. measure of the tax imposed by chapter 239;

(3) Public utilities owned and operated by the State or any county or
other political subdivision thereof:

(4) Insurance companies which pay the State a tax upon their gross
premiums under chapter 431; - .

(5) Fraternal benefit societies, orders, or associations, operating
under the lodge system, or for the exclusive benefit of the mem-
bers of the fraternity itself, operating under the lodge system,
and providing for the payment of death, sick, accident, prepaid
legal services, or other benefits to the members of such societies,
orders, or associations, and to their dependents;

(6) Corporations, associations, trusts, or societies organized and
operated exclusively for religious, charitable, scientific, or edu-
cational purposes, as well as that of operating senior citizens
bousing facilities qualifying for a loan under the laws of the
United States as authorized by section 202 of the Housing Act of
1959, as amended by the Housing Act of 1961, the Senior
Citizens Housing Act of 1962, the Housing Act of 1964, and the
Housing and Urban Development Act of 1965 as well as that of
operating a prepaid legal services plan;

(7) Business leagues, chambers of commerce, boards of trade, civic
leagues, and organizations operated exclusively for the benefit of
the community and for the promotion of social welfare which
shall include the operation of a prepaid legal service plan, and
from which no profit inures to the benefit of any private stock-
holder or individual; : }

(8) Hospitals, infirmaries, and sanitaria;

(9) Cooperative associations now or hereafter incorporated under
and pursuant to chapter 421 or 422 and which fully meet the
requirements of section 421-23 or section 422-33 (provided that
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the exemption shall apply only to the gross income derived from
its activities authorized by chapter 421 or 422; and that the
exemption shall not relieve any person who receives any pro-
ceeds of sale from the association of the duty of returning and
paying the tax on the total gross proceeds of the sales on account
of which the payment was made, in the same amount and at the

~ same rate as would apply thereto had the sales been made

directly by the person, and all such persons shall be so taxable);
Building and loan associations taxable under chapter 241;
Persons affected with Hansen’s disease and kokuas, with respect
to business within the county of Kalawao;

Corporations, companies, associations, or trusts organized for
the establishment and conduct of cemeteries no part of the net
earnings of which inures to the financial benefit of any private
stockholder or individual (provided that the exemption shall
apply only to the activities of such persons in the conduct of
cemeteries and not to any activity the primary purpose of which
is to produce income, even though the income is to be used for or
in the furtherance of the exempt activities of such persons);
Industrial loan companies taxable under chapter 241; provided
that the exemption shall apply only to the income from the
“engaging in the business of an industrial loan company” as
defined in section 408-2;

Businesses which are organized for the purpose of broadcasting
radio programs to areas outside of the State to promote the
Hawaiian tourist industry and which are solely supported by
state funds;

(14) Development companies taxable under chapter 241; pro-
vided that the exemption shall apply only to gross.income de-
rived as interest on loans made to borrowers as provided by Title
V of the federal Small Business Investment Act of 1958, Public
Law 699, as amended; -

(15) Nonprofit shippers associations operating under part 296 of
the Civil Aeronautics Board Economic Regulations;

(16) Small business investment companies taxable under chap-
ter 241; provided that the exemption shall apply only to the
income derived from activities engaged in as provided by the
federal Small Business Investment Act of 1958, Public Law 699,
as amended; provided further that the exemption shall not apply
to consulting and advisory services engaged in under the first
sentence of section 308(b) of Public Law 699.”

SECTION 5. Section 237-24, Hawaii Revised Statutes, is amended to
read as follows: ' ‘

“§237-24 Amounts not taxable. This chapter shall not apply to the
following amounts:

(D
@

3

Amounts received under life insurance policies and contracts
paid by reason of the death of the insured;

Amounts received (other than amounts paid by reason of death
of the insured) under life insurance, endowment, or annuity
contracts, either during the term or at maturity or upon surren-
der of the contract; .

Amounts received under any accident insurance or health insur-
ance policy or contract or under workers’ compensation acts or
employers’ liability acts, as compensation for personal injuries,

67



ACT 39

4

&)

(6
(7
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(10)

(11)

(12)

(13)

[(14)

(15)]
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death, or sickness, including also the amount of any damages or
other compensation received, whether as a result of action or by
private agreement between the parties on account of the person-
al injuries, death, or sickness;

The value of all property of every kind and sort acquired by gift,
bequest, or devise, and the value of all property acquired by
descent or inheritance;

Amounts received by any person as compensatory damages for
any tort injury to the person, or to the person’s character reputa-
tion, or received as compensatory damages for any tort injury to
or destruction of property, whether as the result of action or by
private agreement between the parties (provided that amounts
received as punitive damages for tort injury or breach of con-
tract injury shall be included in gross income);

Amounts received as salaries or wages for services rendered by
an employee to an employer;

Amounts received as alimony and other similar payments and
settlements;

Amounts collected by distributors as fuel taxes on “liquid fuel”
imposed by chapter 243, and the amounts collected by such
distributors as a fuel tax imposed by any act of the Congress of
the United States; .

Taxes on liquor imposed by chapter 244D on dealers holding
permits under that chapter;

The amounts of taxes on tobacco products imposed by chapter
245 on wholesalers or dealers holding licenses under that chapter
and selling the products at wholesale, and the amounts of taxes
on tobacco products collected from a wholesaler by another
where the wholesaler makes separate charges for the amounts so
collected from the wholesaler and collects the same from those
purchasing from the wholesaler as provided by chapter 245;
Federal excise taxes imposed on articles sold at retail and collect-
ed from the purchasers thereof and paid to the federal govern-
ment by the retailer;

The amounts of federal taxes under chapter 37 of the Internal
Revenue Code, or similar federal taxes, imposed on sugar manu-
factured in the State, paid by the manufacturer to the federal
government;

An amount up to, but not in excess of, $2,000 a year of gross
income received by any blind, deaf, or totally disabled person
engaging, or continuing, in any business, trade, activity, occupa-
tion, or calling within the State; '
Amounts received by an organization enumerated under section
237-23(a)(5) to (8) from the sale of brooms which are manufac-
tured by blind persons working at the adult blind broom shop;
(14) Amounts received by a producer of sugarcane from the

“ manufacturer to whom the producer sells the sugarcane, where

(A) the producer is an independent cane farmer, so classed by the
secretary of agriculture under the Sugar Act of 1948 (61 Stat.
922, Chapter 519) as the Act may be amended or supplemented,
and (B) the value of the sugar, and other products manufactured
from the sugarcane, is included in the measure of the tax levied
on the manufacturer under section 237-13(1), and (C) the pro-
ducer’s gross proceeds of sales are dependent upon the actual
value of the products manufactured therefrom or the average
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value of all similar products manufactured by the manufacturer,

and (D) the producer’s gross proceeds of sales are reduced by

reason of the tax on the value of the manufactured products;

(15) Money paid by the State or eleemosynary child-placing

grganizations to foster parents for their care of children in foster
omes;

(16) Amounts received by a cooperative housing corporation

from its shareholders in reimbursement of funds paid by such

corporation for lease rental, real property taxes, and other ex-
penses of operating and maintaining the cooperative land and
improvements, provided that such a cooperative corporation is
a corporation: , :

(A) Having one and only one class of stock outstanding;

~(B) Each of the stockholders of which is entitled solely by

reason of the stockholder’s ownership of stock in the cor-
poration, to occupy for dwelling purposes a house, or an
apartment in a building owned or leased by the corpora-
tion;

(C) Nostockholder of which is entitled (either conditionally or
unconditionally) to receive any distribution not out of
earnings and profits of the corporation except in a com-
plete or partial liquidation of the corporation;

(17) Amounts received from the loading, transportation, and
unloading of agricultural commodities shipped for a producer or
produce dealer on one island of this State to.a person, firm, or
organization on another island of this State. The terms “agricul-
tural commodity”, “producer”, and “produce dealer” shall be
defined in the same manner as they are defined in section 147-1;
(18) Amounts received from sales of (A) intoxicating liquor as
defined in chapter 244D, (B) tobacco products as defined in
chapter 245, and (C) agricultural, meat, or fish products grown,
raised, or caught in Hawaii, when such sales are made to any
person or common carrier in interstate or foreign commerce, or
both, whether ocean-going or air, for consumption out-of-state
by such person, crew, or passengers on such shipper’s vessels or
airplanes;

(19) Amounts received by the manager or board of directors of

an association of apartment owners of a horizontal property

regime established in accordance with chapter 514A in reim-
bursement of sums paid for common expenses;

(20) Any provision of law to the contrary notwithstanding,

exemptions or exclusions from tax under this chapter allowed on

or before April 1, 1978, for amounts received by any person or
common carrier engaged in interstate or foreign commerce, or
both, whether ocean-going or air, shall continue undiminished
and be available thereafter to the extent and under the condi-
tions such exemptions or exclusions have theretofore been pre-
viously allowed in the State under the provisions of the Constitu-
tSion of the United States or an act of the Congress of the United
tates;
(21) Amounts received by an employee benefit plan by way of

~contributions, dividends, interest, and other income; and

amounts received by a nonprofit organization or office, as pay-
ments for costs and expenses incurred for the administration of
an employee benefit plan. For the purposes of this paragraph,
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[(23)]

[(249)]

[(25)]

[(26)]

“employee benefit plan” means any plan as defined in section
1002(3) of title 29 of the United States Code, as amended;

(22) Amounts received for purchases made with United States
Department of Agriculture food coupons if the United States
Secretary of Agriculture determines under Public Law 99-198
that the tax imposed by this chapter will disqualify the State of
Hawaii from participation in the federal food stamp program. If
such a determination is made, and upon being so informed by
the United States Secretary of Agriculture, the director of taxa-
tion shall immediately inform the general public by public no-
tice of the exempt status;

(23) Amounts received by a hospital, infirmary, medical clinic,
health care facility, pharmacy, or a practitioner licensed to ad-
minister the drug to an individual for selling prescription drugs
or prosthetic devices to an individual. This paragraph shall not
apply to any amounts received for services provided in selling
prescription drugs or prosthetic devices. As used in this section:

“Prescription drugs” are those drugs required to be pre-
scribed by a practitioner licensed under law to administer the
drug and which are dispensed and sold by a licensed pharmacist
under section 328-16.

“Prosthetic device” means any artificial device or appliance
used to replace a missing or surgically removed part of the
human body prescribed by a licensed practitioner of medicine,
osteopathy, or podiatry; provided that “prosthetic device” shall
not mean any auditory, ophthalmic, dental, or ocular device or
appliance;

(24) Taxes on transient accommodations imposed by chapter
237D and passed on and collected by operators holding certifi-
cates of registration under that chapter; and

(25) Amounts received as dues by an unincorporated merchants

- association from its membership for advertising media, promo-

tional, and advertising costs for the promotion of the association
for the benefit of its members as a whole and not for the benefit of
an individual member or group of members less than the entire
membership.”

SECTION 6. Section 241-4, Hawaii Revised Statutes, is amended by
amending subsection (b) to read as follows:

~ “(b) The “entire net income from all sources” shall be determined in
the same manner as the “taxable income” of a corporation, as provided by
chapter 235, with the following changes and adjustments:

(1)

There is included in gross income interest received upon the
obligations of the United States or its possessions, or upon
securities issued under the authority of an act of Congress, or
upon state, territorial, municipal, county, or other bonds or
securities whether or not the income from such obligations,
bonds, or securities, is tax free. Section 235-7(a)(1)[,] and (6)],
and (7)] does not apply.

Section 235-3(c), (d), and (e) does not apply. K

In lieu of section 235-4, it is provided that there shall be exclud-
ed the gross income from property owned, trade or business
carried on, and other sources outside the State.
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Section 235-5 does not apply. The income excluded pursuant to
paragraph (3) shall be determined by an allocation and separate
accounting. Losses from property owned outside the State and
from other sources outside the State shall not be deducted.
Reserves shall be allocated to the State by an application of a
fraction, the numerator of which consists of the gross income
included in determining the “entire net income from all sources™
pursuant to this chapter and the denominator of which consists
in the gross income similarly ascertained but without regard to
whether from sources within or without the State.

Deductions connected with income which by this chapter is
required to be included in the computation of net income shall
be allowed, but deductions connected with income which by this
chapter is not to be included in the computation of net income
shall not be allowed. Section 235-7(e)(1) does not apply.

- One-half of such amount of capital gain as, under the Internal

Revenue Code, is entitled to the alternative tax treatment, is
deductible in the determination of net income.

Section 166 of the Internal Revenue Code does not apply, except
the provisions as to the basis for determining the amount of the
deduction for a bad debt. Section 593 of the Internal Revenue
Code does not apply. In lieu of the cited sections of the Internal
Revenue Code, debts ascertained to be worthless and charged off
on the books of the taxpayer within the income year may be
deducted, or in the discretion of the department of taxation a
reasonable addition to a reserve for bad debts; provided that
when satisfied that a debt is recoverable only in part, the depart-
ment may allow the debt to be charged off in part. '
Federal income taxes upon income derived or received from
sources in the State may be deducted.

In the case of any life insurance company (as defined by the
Internal Revenue Code), which is determined to be a financial
corporation as defined by this chapter, sections 801, 811, and
812 of the Internal Revenue Code do not apply. The total of the
deductions allowed by sections 807 and 810 of the Internal
Revenue Code shall not exceed the amount of the required
interest, as defined by section 807 of the Internal Revenue Code.
Section 582(c) (with respect to bonds, etc., losses and gains of
financial institutions) of the Internal Revenue Code shall be
operative for the purposes of this chapter.”

SECTION 7. Section 421G-4, Hawaii Revised Statutes, is amended
by amending subsection (c) to read as follows:

“(c) The membership shares and cooperative fees are interests in real
property for purposes of: '

(D
2
3

Cooperative housing corporations under section 216 of the fed-
eral Internal Revenue Code of 1954, as amended;

Exemption from state general excise tax under section [237-
24(17);] 237-24(16); and ‘

Exemption from real property tax under sections 246-26 and
246-27(3).”

SECTION 8. Section 237-28, Hawaii Revised Statutes, is repealed.
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SECTION 9. Statutory material to be repealed is bracketed. New
statutory material is underscored.!

SECTION 10. This Act shall take effect on July 1, 1987 except for
sections 2 and 3, which shall apply to the taxable years beginning after
December 31, 1986.

(Approved May 19, 1987.)

Note
1. Edited pursuant to HRS §23G-16.5.

ACT 40 - S.B.NO. 82

A Bill for an Act Relating to Taxation.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The legislature finds that certain tax credits have been
authorized to encourage the use of additives in glue, paint, or other solvents
to deter their abuse by inhalation. The legislature further finds that this
credit has been used very infrequently, and that, where appropriate, the
safety of the public would be better served by requiring the additives rather
than offering an economic incentive for their use. Accordingly, the legis-
lature concludes that the tax credit for the additives should be repealed.

SECTION 2. Section 235-110.5, Hawaii Revised Statutes, is
repealed.

SECTION 3. Statutory material to be repealed is bracketed.!

SECTION 4. This Act, upon its approval, shall apply to taxable years
beginning after December 31, 1986. ,

(Approved May 19, 1987.)

Note
1. Edited pursuant to HRS §23G-16.5.

ACT 41 S.B. NO. 143

A Bill for an Act Relating to Taxation.
Be It Enacted by the Legislature of the State of Hawaii.

SECTION 1. The Iefgislature finds that Article VII, section 6, of the
Constitution of the State of Hawaii requires the legislature to provide a tax
refund or tax credit when certain factors are met. The legislature finds that
these factors have been met for the sixth year in a row and that the legislature
is constitutionally required to give a tax credit or a tax refund.

The purpose of this Act is to provide for such an income tax credit to
satisfy constitutionally mandated requirements.

SECTION 2. (a) In addition to the excise tax credit allowed under
section 235-55.5, Hawaii Revised Statutes, and in addition to any other
credit allowed under chapter 235, Hawaii Revised Statutes, there shall be
allowed each resident individual taxpayer who qualifies under section 235-
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55.5(a), Hawaii Revised Statutes, a general income tax credit of $1 which
shall be deducted from income tax liability computed under chapter 235,
Hawaii Revised Statutes. The general income tax credit of $1 shall be
multiplied by the number of qualified exemptions as defined in section 235-
55.5(c), Hawaii Revised Statutes, to which the taxpayer is entitled, regard-
less of adjusted gross income. Section 235-55.5(c), Hawaii Revised Statutes,
to the contrary notwithstanding, such qualified exemption shall have been a
resident of the State as defined in section 235-1, Hawaii Revised Statutes, for
at least nine months whether or not such qualified resident was physically in
the State for nine months. For the purposes of this section, multiple exemp-
tions shall not be granted for this credit because of age, or deficiencies in
vision, hearing, or other disability. The general income tax credit allowed
under this section shall be deducted from income tax liability for the taxable
year 1987. Section 235-55.5(d) and (e), Hawaii Revised Statutes, is applica-
bﬁe_: to this section and incorporated herein to the extent not in conflict with
this section.

(b) The credit under this section shall not be available to (1) any
person who has been convicted of a felony and who has been committed to
prison and has been physically confined for the full taxable year; (2) any
person who would otherwise be eligible to be claimed as a dependent but
who has been committed to a youth correctional facility and has resided at
the facility for the full taxable year; or (3) any misdemeanant who has been
committed to jail and has been physically confined for the full taxable year.

(c) This section implements the provisions of Article VII, section 6, of
the State of Hawaii Constitution enacted by the 1978 Constitutional Con-
vention, which states as follows:

“DISPOSITION OF EXCESS REVENUES

Section 6. Whenever the state general fund balance at the close of
each of two successive fiscal years exceeds five percent of general fund
revenues for each of the two fiscal years, the legislature in the next regular
session shall provide for a tax refund or tax credit to the taxpayers of the
State, as provided by law.” '

SECTION 3. This Act shall take effect upon its approval.
(Approved May 19, 1987.)

ACT 42 S.B. NO. 309

A Bill for an Act Relating to the Hawaii Occupational Safety and Health
Law.

Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 396-14, Hawaii Revised Statutes, is amended to
read as follows:

“[[1§396-14[]] Evidence. No record or determination of any adminis-
trative proceeding under this chapter or any statement or report of any kind
obtained [or], received, or prepared in connection with the administration
or enforcement of this chapter shall be admitted or used, whether as evi-
dencel,] or as discovery, in any civil action growing out of any matter
mentioned in the record, determination, statement, or report other than an
action for enforcement or review under this chapter.”
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SECTION 2. Statutory material to be repealed is bracketed. New
statutory material is underscored.

SECTION 3. This Act vshall take effect upon its approval.
(Approved May 19, 1987.)

ACT 43 S.B. NO. 140

A Bill for an Act Relating to Act 347, Session Laws of Hawaii 1986.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Notwithstanding any provision in Act 347, Session
Laws of Hawaii 1986, to the contrary, the appropriations for fiscal year
1986-1987 for capital projects listed under section 2 of Act 347, Session
Laws of Hawaii 1986, shall be deemed to be in thousands of dollars.

SECTION 2. This Act shall not be construed as affecting the lapsing
provision of section 9 of Act 347, Session Laws of Hawaii 1986, or any other
provision of Act 347, Session Laws of Hawaii 1986, except as provided
under section 1 of this Act.

SECTION 3. This Act shall take effect on July 1, 1987.
(Approved May 19, 1987.)

ACT 44 S.B.NO. 310

A Bill for an Act Relating to the Boiler and Elevator Safety Law. B
Be It Enacted by the Legislature of the State of Hawaii.

SECTION 1. Section 397-12, Hawaii Revised Statutes, is amended to
read as follows:

“[11§397-12[]] Evidence. No record or determination of any adminis-
trative proceeding under this chapter or any statement or report of any kind
obtained [or], received, or prepared in connection with the administration
or enforcement of this chapter shall be admitted or used, whether as evi-
dence[,] or as discovery, in any civil action growing out of any matter
mentioned in the record, determination, statement, or report other than an
action for enforcement or review under this chapter

SECTION 2. Statutory material to be repealed is bracketed New
statutory material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved May 19, 1987.)

ACT 45 ~ H.B.NO.35

A Bill for an Act Relating to the State Water Code.
Be It Enacted by the Legislature of the State of Hawaii:
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SECTION 1. Findings. The legislature finds that the water resources
of the State of Hawaii are in need of management and regulation. During the
past decades, there have been shortages of water and a decline in the ground
water levels. Moreover, in recent years, some of Hawaii’s waters have been
severely polluted by a variety of toxic contaminants. Furthermore, there has
been a great deal of uncertainty regarding the status of water rights. With
these concerns in mind, the 1978 Constitutional Convention mandated the
legislature to devise a statutory solution. Therefore, in acting pursuant to its
obligations to implement Article XI, section 7, of the State Constitution, this
legislature recognizes, as did the 1978 Constitutional Convention, that the
State has an obligation to prevent any further harm by protecting, control-
ling, and regulating the use of Hawaii’s water resources for the benefit of its
people.

In enacting this legislation, the legislature acknowledges the farsight-
ed contribution of the late Richard A. Kawakami, Speaker of the House of
Representatives of the Fourteenth Legislature, State of Hawaii, who as
Chairman of the House Water, Land Use, Development and Hawaiian
Affairs Committee from 1971 through 1980 laid the foundation for a State
Water Code. His visionary concern for the protection of Hawaii’s water
resources for all its people predated by many years, the 1978 Hawaii state
constitutional convention’s amendment to Article XI, section 7, of the
Hawaii constitution and the final report of the Legislature’s Advisory Study
Commission on Water Resources submitted in January, 1985. The enact-
ment of the State Water Code constitutes a legacy from the late Speaker
which will benefit not only the citizenry of today but the countless genera-
tions yet to come. The legislature can find no greater or more precious
monument to the memory of this wise and dedicated public servant than the
passage of this Act.

SECTION 2. The Hawaii Revised Statutes is amended by adding a
new chapter to be appropriately designated and to read as follows:

“CHAPTER
STATE WATER CODE

PART I. ADMINISTRATIVE STRUCTURE

-1 Short title. This chapter shall be known and may be cited as the
State Water Code. ‘

-2 Declaration of policy. (a) It is recognized that the waters of the
State are held for the benefit of the citizens of the State. It is declared that the
people of the State are beneficiaries and have a right to have the waters
protected for their use. '

(b) There is a need for a program of comprehensive water resources
planning to address the problems of supply and conservation of water. The
state water use and protection plan, with such future amendments, supple-
ments, and additions as may be necessary, is accepted as the guide for
developing and implementing this policy.

(c) The State Water Code shall be liberally interpreted to obtain
maximum beneficial use of the waters of the State for purposes such as
domestic uses, aquaculture uses, irrigation and other agricultural uses,
power development, and commercial and industrial uses. However, ade-
quate provision shall be made for the protection of traditional and customa-
ry Hawaiian rights, the protection and procreation of fish and wildlife, the
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maintenance of proper ecological balance and scenic beauty, and the preser-
vation and enhancement of waters of the State for municipal uses, public
recreation, public water supply, agriculture, and navigation. Such objectives
are declared to be in the public interest. .

(d) The State Water Code shall be liberally interpreted to protect and
improve the quality of waters of the State and to provide that no substance
be discharged into such waters without first receiving the necessary treat-
ment or other corrective action. The people of Hawaii have a substantial
interest in the prevention, abatement, and control of both new and existing
water pollution and in the maintenance of high standards of water quality.

(e) The State Water Code shall be liberally interpreted and applied in
a manner which conforms with intentions and plans of the counties in terms
of land use planning.

§ . -3 Definitions. As used in this chapter, unless the context other-
wise requires:

“Authorized planned use” means the use or projected use of water by
a development that has received the proper state land use designation and
county development plan/community plan approvals.

“Board™ means the board of land and natural resources.

“Chairperson” means the chairperson of the commission on water
resource management.

“Change in use” means any modification or change in water use from
or to domestic, municipal; military, agriculture (including agricultural pro-
cessing), or industrial uses.

“Channel alteration” means: (1) to obstruct, diminish, destroy, modi-
fy, or relocate a stream channel; (2) to change the direction of flow of water in
a stream channel; (3) to place any material or structures in a stream channel;
and (4) to remove any material or structures from a stream channel.

“Commission” means the commission on ‘water resource
management.

“Continuous flowing water” means a sufficient flow of water that
could provide for migration and movement of fish, and includes those
reaches of streams which, in their natural state, normally go dry seasonally at
the location of the proposed alteration.

“Department” means the department of land and natural resources.

“Domestic use” means any use of water for individual personal needs
and for household purposes such as drinking, bathing, heating, cookmg,
noncommercial gardemng, and sanitation,

“Emergency” means the absence of a sufficient quantity and quahty
of water in any area whether designated or not which threatens the public
health, safety, and welfare as determined by the commission.

: ““Ground water” means any water found beneath the surface of the
earth, whether in perched supply, dike-confined, flowing, or percolating in
underground channels or streams, under artesian pressure or not, or
otherwise.

“Hydrologic unit” means a surface drainage area or a ground water
basin or a combination of the two.

“Impoundment” means any lake, reservoir, pond, or other contain-
ment of surface water occupying a bed or depression in the earth’s surface
and having a discernible shoreline.

“Instream flow standard” means a quantity or flow of water or depth
of water which is required to be present at a specific location in a stream
system at certain specified times of the year to protect fishery, wildlife,
recreational, aesthetic, scenic, and other beneficial instream uses.
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“Instream use” means beneficial uses of stream water for significant
purposes which are located in the stream and which are achieved by leaving
the water in the stream. Instream uses include, but are not hmlted to:

(1) Maintenance of fish and wildlife habltats

(2) Outdoor recreational activities;

(3) Maintenance of ecosystems such as estuaries, wetlands, and

stream vegetation,;

(4) Aesthetic values such as waterfalls and scenic waterways;

(5) Navigation;

(6) Instream hydropower generation;

(7) Maintenance of water quality;

(8) The conveyance of irrigation and domestic water supplies to

downstream points of diversion; and

(9) The protection of traditional and customary Hawaiian rights.

“Interim instream flow standard” means a temporary instream flow
standard of immediate applicability, adopted by the commission without
the necessity of a public hearing, and terminating upon the establishment of
an instream flow standard.

“Municipal use” means the domestic, industrial, and commercial use
of water through public services available to persons of a county for the
promotion and protection of their health, comfort, and safety, for the
protection of property from fire, and for the purposes listed under the term
“domestic use”.

“Noninstream use” means the use of stream water that is diverted or
removed from its stream channel and includes the use of stream water
outside of the channel for domestic, agricultural, and industrial purposes.

“Nonregulated use” means any use of water which is exempted from
regulation by the provisions of this.code.

“Person” means any and all persons, natural or artificial, including an
individual, firm, association, organization, partnership, business trust, cor-
poration, company, the United States of America, the State of Hawaii, and
all political subdivisions, municipalities, and public agencies thereof.

“Reasonable-beneficial use” means the use of water in such a quantity
asis necessary for economic and efficient utilization, for a purpose, and in a
manner which is both reasonable and consistent with the state and county
land use plans and the public interest.

“Stream” means any river, creek, slough, or natural watercourse in
which water usually flows in a defined bed or channel. It is not essential that
the flowing be uniform or uninterrupted. The fact that some parts of the bed
or channel have been dredged or improved does not prevent the watercourse
from being a stream.

“Stream channel” means a natural or artificial watercourse with a
definite bed and banks which periodically or continuously contains flowing
water. The channel referred to is that which exists at the present time,
regardless of where the channel may have been located at any time in the
past.

“Stream diversion” means the act of removing water from a stream
into a channel, pipeline, or other conduit.

“Stream reach” means a segment of a stream channel having a defined
upstream and downstream point.

“Stream system” means the aggregate of water features comprising or
associated with a stream, including the stream itself and its-tributaries,
headwaters, ponds, wetlands, and estuary.

“Surface water” means both contained surface water—that is, water
upon the surface of the earth in bounds created naturally-or artificially
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including, but not limited to, streams, other watercourses, lakes, reservoirs,
and coastal waters subject to state jurisdiction—and diffused surface
water—that is, water occurring upon the surface of the ground other than in
contained waterbodies. Water from natural springs is surface water when it
exits from the spring onto the earth’s surface. )

“Sustainable yield” means the maximum rate at which water may be
withdrawn from a water source without impairing the utility or quality of the
water source as determined by the commission.

“Time of withdrawal or diversion” means, in view of the nature,
manner, and purposes of a reasonable and beneficial use of water, the most
accurate method of describing the time when the water is withdrawn or
diverted, including description in terms of hours, days, weeks, months, or
physical, operational, or other conditions.

“Water” or “waters of the State” means any and all water on or
beneath the surface of the ground, including natural or artificial water-
courses, lakes, ponds, or diffused surface water and water percolating,
standing, or flowing beneath the surface of the ground.

“Water management area” means a geographic area which has been
designated pursuant to section -41 as requiring management of the
ground or surface water resource, or both.

“Watercourse” means a stream and any canal, ditch, or other artificial
watercourse in which water usually flows in a defined bed or channel. It is not
essential that the flowing be uniform or uninterrupted.

“Water source” means a place within or from which water is or may
be developed, including but not limited to: (1) generally, an area such as a
watershed defined by topographic boundaries, or a definitive ground water
body; and (2) specifically, a particular stream, other surface water body,
spring, tunnel, or well or related combination thereof.

“Well” means an artificial excavation or opening into the ground, or
an artificial enlargement of a natural opening by which ground water is
drawn or is or may be used or can be made to be usable to supply reasonable
and beneficial uses within the State.

§ -4Scope. (a) All waters of the State are subject to regulation under
the provisions of this chapter unless specifically exempted. No provision of
this chapter shall apply to coastal waters. Nothing in this chapter to the
contrary shall restrict the planning or zomng power of any county under
chapter 46.

(b) No state or county government agency may enforce any statute,
rule, or order affecting the waters of the State controlled under the provi-
sions of this chapter, whether enacted or promulgated before or after the
effective date of this chapter, inconsistent with the provisions of this chap-
ter. Nothing in this chapter to the contrary shall restrict the power of any
county to plan or zone as provided in chapter 46.

(c) No state or county government agency or other person havmg the
power of eminent domain or condemnation under the laws of the State, may
exercise the power with respect to condemning property if the condemna-
tion will materially affect water resources in the State, without the written
permission of the commission.

(d) No right, title, or interest in the use of any water resources of the
State can be acquired by prescription.

§ -5 General powers and duties. The general administration of the
state water code shall rest with the commission on water resource manage-
ment. In addition to its other powers and duties, the commission:
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Shall carry out topographic surveys, research, and investigations
into all aspects of water use and water quality.

Shall designate water management areas for regulation under
this chapter where the commission, after the research and inves-
tigations mentioned in paragraph (1), shall consult with the
appropriate county council and county water agency, and after
public hearing and published notice, finds that the water re-
sources of the areas are being threatened by existing or proposed
withdrawals of water. o

Shall establish an instream use protection program designed to
protect, enhance, and reestablish, where practicable, beneficial
instream uses of water in the State. :

May contract and cooperate with the various agencies of the
federal government and with state and local administrative and
governmental agencies or private persons.

May enter, after obtaining the consent of the property owner, at
all reasonable times upon any property other than dwelling
places for the purposes of conducting investigations and studies,
or enforcing any of the provisions of this code, being liable,
however, for actual damage done. If consent cannot be obtained,
reasonable notice shall be given prior to entry.

Shall cooperate with federal agencies, other state agencies, coun-
ty or other local governmental organizations, and all other pub-

- Hc and private agencies created for the purpose of utilizing and

conserving the waters of the State, and assist such organizations
and agencies in coordinating the use of their facilities and par-
ticipate in the exchange of ideas, knowledge, and data with such
organizations and agencies. For this purpose the commission
shall maintain an advisory staff of experts.

Shall prepare, publish, and issue such printed pamphlets and
bulletins as the commission deems necessary for the dissemina-
tion of information to the public concerning its activities.

May appoint and remove agents and employees including hear-
ing officers, specialists, and consultants necessary to carry out
the purposes of this chapter may be engaged by the commission
without regard to the requirements of chapters 76 and 77 and
section 78-1.

May acquire, lease, and dispose of such real and personal prop-
erty as may be necessary in the performance of its functions,
including the acquisition of real property for the purpose of
conserving and protecting water and water related resources as
provided in section  -14.

Shall identify, by continuing study, those areas -of the State
where salt water intrusion is a threat to fresh water resources and
report its findings to the appropriate county mayor and council
and the public.

Shall provide such coordination, cooperation, or approval nec-
essary to the effectuation of any plan or project of the federal
government in connection with or concerning the waters of the
State. The commission shall approve or disapprove such federal
plans or projects on behalf of the State. No other agency or
department of the State shall assume the duties delegated to the
commission under this paragraph, except that the department of
health shall continue to exercise such powers vested in it with
respect to ‘water quality, and except that the department of
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planning and economic development shall continue to carry out
1ts duties and responsibilities under chapter 205A.

(12) Plan and coordinate programs for the development, conserva-
tion, protection, control, and regulation of water resources based
upon the best available information, and in cooperation with
federal agencies, other state agencies, county or other local gov-
ernmental organizations, and other public and private agencies
created for the utilization and conservation of water.

(13) Shall catalog and maintain an inventory of all water uses and
water resources. -

-6 Deputy to the chairperson of the commission for water resource
management. (a) There shall be a first deputy to the chairperson of the
commission for water resource management (“deputy for water resource
management”) who shall be in addition to any other first deputy to the
chairperson as the chairperson of the board of land and natural resources. !
The deputy shall have experience in the area of water resources and shall be
appointed by the chairperson with the approval of a majority of the
commission.

(b) The duties of the deputy for water resource management shall be
to administer and implement, under the direction of the commission, the
state water code and all rules, and other directives promulgated in accor-
dance therewith by the commission. Nothing in this provision shall be
construed as limiting the authority of the commission as to matters regard-
ing water resources.

(c) The position of deputy for water resource management is not
subject to chapters 76 and 77.

(d) The salary of the deputy for water resource management shall be
as provided in section 26-53 for first deputies or first assistants to the head of
any department.

-7 Commission on water resource management. (a) There is estab-
lished within the department a commission on water resource management
consisting of six members which shall have exclusive jurisdiction and final
authority in all matters relating to implementation and administration of
the state water code, except as otherwise specifically provided in this
chapter.

(b) Four members shall be appointed by the governor subject to
confirmation by the senate, in a manner prescribed in subsection (d). Each
member shall have substantial experience in the area of water resource
management. The chairperson of the board of land and natural resources
shall be the chairperson of the commission. The director of health shall serve
as an ex-officio voting member.

(c) The members of the commission shall serve without compensa-
tion but shall be reimbursed for expenses, including travel expenses, neces-
sary for the performance of their duties.

(d) In appointing a member to the commission, the governor shall
select from a list submitted by a nominating committee. The nominating
committee shall be composed- of four individuals chosen as follows: two
persons appointed by the governor; one person appointed by the president of
the senate; and one person appointed by the speaker of the house. The
committee shall solicit applications and send to the governor the names of at
least three individuals for each open position.

(e) Except as otherwise provided in this chapter, the commission shall
be subject to sections 26-34, 26-35, and 26-36.
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§ -8 Adoption of rules concerning water resources by the commis-
sion. The commission shall adopt and enforce such rules as may be necessary
or convenient to administer this chapter. The initial set of rules, subject to
later amendment, revisions, or additions, shall be adopted no later than two
years after the effective date of this chapter. Rules shall be adopted in
conformity with chapter 91. .

-9 Proceedings before the commission concerning water resources.
All proceedings before the commission concerning the enforcement or appli-
cation of any provision of this chapter or any rule adopted pursuant thereto,
or the issuance, modification, or revocation of any permit or license under
this code by the commission, shall be conducted in accordance with chapter
91. Hearings regarding particular water resources shall be conducted on the
island where those water resources are located.

v § -10 Dispute resolution. The commission shall have jurisdiction
statewide to hear any dispute regarding water resource protection, water
permits, or constitutionally protected water interests, or where there is
insufficient water to meet competing needs for water, whether or not the area
involved has been designated as a water management area under this chap-
ter. The final decision on any matter shall be made by the commission.

-11 Hearings officers. (a) The chairperson may appoint hearings
officers, not subject to chapters 76 and 77, to hear and reach a preliminary
decision on any matter concerning the implementation or administration of
the state water code which the commission may refer to the hearings officers
by rule or otherwise.

(b) In assigning matters to hearings officers, the chairperson shall
make the assignments in a manner which ensures that hearings officers will
develop familiarity and expertise with given geographic areas.

(¢) In conducting a hearing on any matter referred by the commission,
a hearings officer shall solicit and consider the views of the appropriate
county officials responsible for planning, economic development, and re-
source management and such other county officials and others as the com-
mission shall direct. Any affected county agency shall be admitted as a party
upon request.

(d) Each hearings officer is deemed to be an agent of the commission
with all powers associated with such designation.

(e) In order to facilitate dispute resolution, the commission may
employ mediation methods where practicable including the use of masters. -

(f) The commission shall adjudicate disputes where there is insuffi-
cient water to meet competing needs.

-12 Judicial review of rules and orders of the commission concern-
ing the water code. Judicial review of rules and orders of the commission
under this chapter shall be governed by chapter 91. Trial de novo is not
allowed on review of commission actions under this chapter.

§ -13 Citizen complaints. The commission shall adopt, pursuant to
chapter 91, procedural rules for the processing of citizen complaints in-
cluding the right of appeal to the commission. If any person files a complaint
with the commission that any other person is wasting or polluting water or is
making a diversion, withdrawal, impoundment, consumptive use of waters
or any other activity occurring within or outside of a water management
area, not expressly exempted under this code, without a permit where one is
required, the commission shall cause an investigation to be made, take
appropriate action, and notify the complainant thereof.
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§ -14 Acquisition of real property. (a) The legislature declares it to
be necessary for the public health and welfare that water and water related
resources be conserved and protected. The acquisition of real property for
this objective shall constitute a public purpose for which public funds may
be expended. '

(b) The commission may acquire real property and easements by
purchase, gift, devise, lease, eminent domain, or otherwise for flood control,
water management, or water and water-related resource conservation.

(c) Land, water areas, and related resources which may be acquired
for this purpose include, but are not limited to, streams and other water-
courses, parks and recreation areas, beaches, submerged lands, and other
open areas, as well as necessary access sites and rights-of-way.

(d) This section does not limit the exercise of similar powers delegat-
ed by statute to any state or local government agency. This section is not
intended to limit, in any way, the powers of the commission in regards to the
acquisition of real property under any other statute.

§ . -15 Penalties and common law remedies. (a) The commission may
enforce its rules and orders adopted pursuant to this chapter by suit for
injunction or for damages or both. :

(b) Any person who violates any provision of this chapter may be
subject to a fine imposed by the commission. Such fine shall not exceed
$1,000. For a continuing offense, each day during which the offense is
committed is a separate violation.

(c) No provision of this chapter shall bar the right of any injured
person to seek other legal or equitable relief against a violator of this chapter.

§ -16 Severability. If any provision of this chapter or the applica-
tion thereof to any person or circumstance is held invalid, this invalidity
does not affect other provisions or applications of the chapter which can be
given effect without the invalid provision or application, and to this end the
provisions of this chapter are severable.

PART IL. REPORTS OF WATER USE

-26 Filing of declaration. (a) Any person making a use of water in
any area of the State shall file a declaration of the person’s use with the
commission within one year from the effective date of rules adopted to
implement this chapter.

(b) When the commission requires filing of declarations by rules, it
shall cause notice of the rule to be given by publication in a newspaper of
statewide circulation for filings in the city and county of Honolulu and by
publication in a newspaper of areawide or countywide circulation and in a
newspaper of statewide circulation for filings in counties other than the city
and county of Honolulu. The commission shall also cause notice of the rules
to be given by mail to any person required to file of whom the commission
has or could readily obtain knowledge or who has requested mailed notice to
be given when the commission adopts rules requiring the filing of
declarations.

(c) The declarations shall be in such form and contain such informa-
tion as the commission by rule prescribes, including the quantity of water
used, the purpose or manner of the use, the time of taking the water, and the
point of withdrawal or diversion of the water. Each declaration shall contain
a statement, signed and sworn to by the person required to file the declara-
tion, or by some other person duly authorized in the person’s behalf, to the
effect t{la} the contents thereof are true to the best of the person’s knowledge
and belief.
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(d) If no declaration is filed, the commission, in its discretion, may
conclusively determine the extent of the uses required of declaration.

(e) The commission shall act upon a declaration within six months
after its filing.

=27 Issuance of certificate. (a) When a declaration has been filed
in accordance with this section and the commission has determined-that the
use declared is a reasonable, beneficial use, the commission shall issue a
certificate describing the use. The certificate shall be deemed to constitute a
description of the use declared. With respect to certificates for water use, the
confirmed usage shall be recognized by the commission in resolving claims
relating to existing water rights and uses including appurtenant rights,
riparian and correlative use.

(b) The commission shall hold a hearing upon the request of any
person adversely affected by the certification or the refusal to certify any
water use. .

. (c) Whenever a certified use of water is terminated, the owner of the
certificate shall file a report with the commission, providing all information
prescribed in the rules of the commission.

PART III. HAWAITI WATER PLAN

-31 Hawaii water plan. (a) The Hawaii water plan shall consist of
four parts: (1) a water resource protection plan which shall be prepared by.
the water resources commission; (2) water use and development plans for
each county which shall be prepared by each separate county and adopted by
ordinance, setting forth the allocation of water to land use in that county; (3)
a state water project plan which shall be prepared by the agency which has
jurisdiction over such projects in conjunction with other state agencies; and
(4) a water quality plan which shall be prepared by the department of health.

(b) All water use and development plans shall be prepared in a

manner consistent with the following conditions:

(1) Each water use and development plan shall be consistent with
the water resource protection and quality plan.

(2) Each water use and development plan and the State water
projects plan shall be consistent with the respective county land
use plans and policies including general plan and zoning as
determined by each respective county.

(3) The water use and development plan for each county shall also
be consistent with the state land use classification and policies.

(4) The cost to develop the initial water use and development plan
for each county shall be funded by the State in an amount not
exceeding $150,000 per county.

(5) The cost of maintaining the water use and development plan
shall be borne by the counties; state water capital improvement
funds appropriated to the counties shall be deemed to satisfy
Article VIII, section 5 of the State Constitution.

(6) Each county in order to be eligible for state appropriations for
county water projects must have developed an acceptable water
use and development plan within the time frame established by
this chapter.

4 (c) To prepare the water resources protection and quality plan, the
commission shall: study and inventory the existing water resources of the
State and the means and methods of conserving and augmenting such water
resources; review existing and contemplated needs and uses of water in-
cluding state and county land use plans and policies and study their effect on
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the environment, procreation of fish and wildlife, and water quality; study
the quantity and quality of water needed for existing and contemplated uses,
including irrigation, power development, geothermal power, and municipal
uses; and study such other related matters as drainage, reclamation, flood
hazards, floodplain zoning, dam safety, and selection of reservoir sites, as
they relate to the protection, conservation, quantity, and quality of water.

The water resource protection plan shall include, but not be limited
to:

(1) Nature and occurrence of water resources in the State;

(2) Hydrologic units and their characteristics, including the quanti-
ty and quality of available resource, requirements for beneficial
instream uses and environmental protection, desirable uses wor-
thy of preservation by permit, and undesirable uses for which
permits may be denied;

(3) Existing and contemplated uses of water, as identified in the
water use and development plans of the State and the counties,
their impact on the resource, and their consistency with objec-
tives and policies established in the water resource protection
quality plan;

(4) Programs to conserve, augment, and protect the water resource;
and

(5) Other elements necessary or desirable for inclusion in the plan.

Thereafter, the commission in coordination with the counties and the
department of health shall formulate an integrated coordinated program for
the protection, conservation, and management of the waters in each county
based on the above studies. This program, with such amendments, supple-
ments, and additions as may be necessary, shall be known as the water
resource protection and quality plan.

Thereafter, each county shall prepare a water use and development
plan and the appropriate state agency shall prepare the state water projects
plan. Each county water use and development plan shall include but not be
limited to: '

(1) Status of water and related land development including an in-
ventory of existing water uses for domestic, municipal, and
industrial users, agriculture, aquaculture, hydropower develop-
ment, drainage, reuse, reclamation, recharge, and resulting
problems and constraints;

(2) Future land uses and related water needs; and

(3) Regional plans for water developments including recommended
and alternative plans, costs, adequacy of plans, and relationship
to water resource protection and quality plan.

(d) The Hawaii water plan shall be directed toward the achievement

of the following objectives:

(1) The attainment of maximum reasonable-beneficial use of water
for such purposes as those referred to in subsection (a);

(2). - The proper conservation and development of the waters of the
State;

(3) The control of the waters of the State for such public purposes as
navigation, drainage, sanitation, and flood control;

(4) The attainment of adequate water quality as expressed in the
state water protection and quality plan; and

(5) The implementation of the water resources policies expressed in
section -2,
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(¢) The Hawaii water plan shall divide each county into sections
which shall each conform as nearly as practicable to a hydrologic unit. The
board shall describe and inventory:

(1) All water resources and systems in each hydrologic unit;

(2) All presently exercised uses;

(3) The quantity of water not presently used within that hydrologic

unit; and

(4) Potential threats to water resources, both current and future.

(f) Within each hydrologic unit the commission shall establish the
following:

(1) An instream use and protection program for the surface water-

courses in the area.

(2) Substainable yield. The sustainable yield shall be determined by

“the commission using the best information available and shall be
reviewed periodically. Where appropriate the sustainable yield
may be determined to reflect seasonal variation.

(g) The commission shall condition permits under part IV of this
chapter in such a manner as to protect instream flows and maintain sustaina-
ble yields of groundwater established under this section.

(h) The commission shall give careful consideration to the require-
ments of public recreation, the protection of the environment, and the
procreation of fish and wildlife. The commission may prohibit or restrict
other future uses on certain designated streams which may be inconsistent
with these objectives. '

(i) The commission may designate certain uses in connection with a
particular source of supply which, because of the nature of the activity or the
amount of water required, would constitute an undesirable use for which the
commission may deny a permit under the provisions of part IV.

(j) The commission may also designate certain uses in connection
with a particular source of supply which, because of the nature of the activity
or amount of water required, would result in an enhancement or improve-
ment of the water resources of the area. Such uses shall be preferred over
other uses in any action pursuant to sections _ -50(h)and  -54.

(k) The commission may add to the Hawail water plan any other
information, directions, or objectives it feels necessary or desirable for the
guidance of the counties in the administration and enforcement of this
chapter.

(1) In formulating or revising the plans, each county and the commis-
sion shall consult with and carefully evaluate the recommendations of
concerned federal, state, and county agencies.

(m) The commission shall not adopt, approve, or modify any portion
of the Hawaii water plan which affects a county or any.portion thereof
without first holding a public hearing on the matter on the island on which
the water resources are located. At least ninety days in advance of such
hearing, the commission shall notify the affected county and shall give notice
of such hearing by publication within the affected region and statewide.

Each county shall update and modify its water use and development
plans as necessary to maintain consistency with its zoning and land use
policies. ‘

§ -32 Coordination. (a) Respective portions of the water resource

protection and quality plan, and the water use and development plans of
each county, shall be developed together to achieve maximum coordination.
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(b) The development of the Hawaii water plan or any portion thereof
shall proceed in coordination with and with attention to the Hawaii state
plan described in chapter 226. ) _ .

(c) The Hawaii water plan and its constituent parts, except for the
water quality plan, shall be adopted by the commission not later than three
years from the effective date of this chapter. The commission shall receive
the water quality plan from the department of health and incorporate this
part in the Hawaii water plan. '

PART IV. REGULATION OF WATER USE

§ -41 Designation of water management area. (a) When it can be
reasonably determined, after conducting scientific investigations and re-
search, that the water resources in an area may be threatened by existing or
proposed withdrawals or diversions of water, the commission shall desig-
nate the area for the purpose of establishing administrative control over the
withdrawals and diversions of ground and surface waters in the area to
ensure reasonable-beneficial use of the water resources in the public interest.

(b) The designation of a water management area by the commission
may be initiated upon recommendation by the chairperson or by written
petition. It shall be the duty of the chairperson to make recommendations
when it is desirable or necessary to designate an area and there is factual data
for a decision by the commission. The chairperson, after consultation with
the appropriate county mayor and county water board, shall act upon the
petition by making a recommendation for or against the proposed designa-
tion to the commission within sixty days after receipt of the petition or such
additional time as may be reasonably necessary to determine that there is
factual data to warrant the proposed designation.

(c) Designated ground water areas established under chapter 177, the
Ground Water Use Act, and remaining in effect at the effective date of this
chapter shall continue as water management areas.

§ -42 Notice; public hearing required. When a recommendation for
designation of a water management area has been accepted, the commission
shall hold a public hearing at a location in the vicinity of the area proposed
for designation and publish a notice of the hearing setting forth: a descrip-
tion of the land area proposed to be designated in terms of appropriate legal
subdivisions and tax map keys; the purpose of the public hearing; and the

-time, date, and place of the public hearing where written or oral testimony
may be submitted and heard. The notice shall be published once each week
for three successive weeks in a countywide newspaper of general circulation
in the appropriate county and the last publication shall be not less than ten
days nor more than thirty days before the date set for the hearing. Publica-
tion of the notice of public hearing shall be considered as sufficient notice to
all landowners and water users who might be affected by the proposed
designation.

-43 Investigations required. Before any proposed water manage-
ment area is designated by the commission, the chairperson may conduct,
cooperate with the appropriate federal or county water agency in con-
ducting, or administer contracts for the conduct of, any scientific investiga-
tion or study deemed necessary for the commission to make a decision to
designate a water management area.

In connection with such investigation or study, the chairperson from
time to time may require reports from water users as to the amount of water
being withdrawn and as to the manner and extent of the beneficial use. Such
reports shall be made on forms furnished by the department. .
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§ -44 Ground water criteria for designation. In designating an area

for water use regulation, the commission shall consider the following:

(1) Whether an increase in water use or authorized planned use may
cause the maximum rate of withdrawal from the ground water
source to reach ninety per cent of the sustainable yield of the
proposed water management area;

(2) There is an actual or threatened water quality degradation as
determined by the department of health;

(3) Whether regulation is necessary to preserve the diminishing
ground water supply for future needs, as evidenced by excessive-
ly declining ground water levels;

(4) Whether the rates, times, spatial patterns, or depths of existing
withdrawals of ground water are endangering the stability or
optimum development of the ground water body due to upcom-
ing or encroachment of salt water;

(5) Whether the chloride contents of existing wells are increasing to
levels which materially reduce the value of their existing uses;

(6) Whether excessive preventable waste of water is occurring;

(7) Serious disputes respecting the use of ground water resources are
occurring; or

(8) Whether water development projects that have received any
federal, state, or county approval may result, in the opinion of
the commission, in one of the above conditions.

Notwithstanding an imminent designation of a water management

area conditioned on a rise in the rate of ground water withdrawal to a level of
ninety per cent of the area’s sustainable yield, the commission, when such
level reaches the eighty per cent level of the sustainable yield, may invite the
participation of water users in the affected area to an informational hearing
for the purposes of assessing the ground water situation and devising mitiga-
tive measures.

§ -45 Surface water criteria for designation. In designating an area

for water use regulation, the commission shall consider the following:

(1) Whether regulation is necessary to preserve the diminishing
surface water supply for future needs, as evidenced by excessive-
ly declining surface water levels, not related to rainfall varia-
tions, or increasing or proposed diversions of surface waters to
levels which may detrimentally affect existing instream uses or
prior existing off stream uses;

(2) Whether the diversions of stream waters are reducing the capaci-
ty of the stream to assimilate pollutants to an extent which
adversely affects public health or existing instream uses; or

(3) Serious disputes respecting the use of surface water resources are
occurring. :

-46 Findings of fact; decision of commission. After public hearing
and any investigations deemed necessary have been completed, the
chairperson, after consultation with the appropriate county council and
county water board, shall make a recommendation to the commission for
decision. If the commission decides to designate a water management area,
it shall cause a notice of its decision to be published in a newspaper of
general circulation in the appropriate county and when so published its
decision shall be final unless judicially appealed.

-47 Modifying and rescinding designated areas. The modification
of the boundaries or the rescinding of existing water management areas by
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the commission may be initiated by the chairperson or by a petition to the
commission by any person with proper standing. The procedure for modify-
ing the boundaries of an existing water management area or for rescinding
an existing water management area shall be substantially similar to that for
the designation of a water management area. '

§ -48 Permits required. (a) No person shall make any withdrawal,
diversion, impoundment, or consumptive use of water in any designated
water management area without first obtaining a permit from the commis-
sion. However, no permit shall be required for domestic consumption of
water by individual users, and no permit shall be required for the use of a
catchment system to gather water. An existing use in newly designated areas
may be continued until such time as the commission has acted upon the
application subject to compliance with section  -51.

(b) In its regulation of water resources in designated water manage-
ment areas, the commission shall delegate to the county boards of water
supply the authority to allocate the use of water for municipal purposes,
subject to the limits of water supply allocated to the county boards of water
supply in their role as water purveyors.

§ -49 Conditions for a permit. (a) To obtain a permit pursuant to

this part, the applicant shall establish that the proposed use of water:
1) Can be accommodated with the available water source;

(2) Isareasonable-beneficial use as defined in section -3;

(3) Will not interfere with any existing legal use of water;

(4) Isconsistent with the public interest; ;

(5) Is consistent with state and county general plans and land use

designations; and '

(6) Is consistent with county land use plans and policies.

(b) Within sixty days after receipt of a notice of a permit application,
the county shall inform the commission if the proposed use is inconsistent
with county land use plans and policies. .

(c) The common law of the State to the contrary notwithstanding, the
commission shall allow the holder of a use permit to transport and use
surface or ground water beyond overlying land or outside the watershed
from which it is taken if the commission determines that such transport and
use are consistent with the public interest and the general plans and land use
policies of the State and counties. X

(d) The commission, by rule, may reserve water in such locations and
quantities and for such seasons of the year as in its judgment may be
necessary. Such reservations shall be subject to periodic review and revision
in the light of changed conditions; provided that all presently existing legal
uses of water shall be protected.

- § -50 Existing uses. (a) All existing uses of water in a designated
water management area, except those exempted from regulation by this
chapter, may be continued after the effective date of this chapter only with a
permit issued in accordance with sections  -51,  -52,and -53(b).

(b) After publication as provided in section -52, the commission
shall issue a permit for the continuation of a use in existence on the effective
date of this chapter if the criteria in subsection (a) are met and the existing
use i$ reasonable and beneficial. , '

Whether the existing use is a reasonable-beneficial use and is allowa-
ble under the common law of the State shall be determined by the commis-
sion after a hearing; provided that the commission may make such a deter-
mination without a hearing, if the quantity of water applied for does not
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exceed an amount per month established by rule or if the quantity of water
applied for exceeds an amount per month established by rule, but no
objection to the application is filed by any person having standing to file an
objection. In determining whether an application does not exceed the
amount per month established by rule, the commission shall consider an
average of water use over the three-month period immediately preceding the
filing of the application. ‘

(c) An application for a permit to continue an existing use must be
made within a period of one year from the effective date of designation.
Except for appurtenant rights, failure to apply within this period creates a
presumption of abandonment of the use, and the user, if the user desires to
revive the use, must apply for a permit under section  -51. If the commis-
sion determines that there is just cause for the failure to file, it may allow a
late filing. However, the commission may not allow a late filing more than
five years after the effective date of rules implementing this chapter. The
commission shall send two notices, one of which shall be by registered mail,
to existing users to file for an application for a permit to continue an existing
use.

(d) An application shall be acted upon by the commission within
ninety calendar days of an application not requiring a hearing, or within one
hundred eighty calendar days of an application requiring a hearing. The time
periods prescribed in this subsection shall not be deemed to run for any
period in which an application is not complete in all material respects in the
judgment of the board.

(e) The commission shall issue an interim permit; provided that the
existing use meets the conditions of subsection (b). The commission shall
also issue an interim permit for an estimated, initial allocation of water ifthe
quantity of water consumed under the existing use is not immediately
verifiable, but the existing use otherwise meets the conditions of subsection
(b) for a permit or an interim permit. An interim permit is valid for such
time period specified therein. The commission may issue successive interim
permits of limited duration. Interim permits are subject to revocation under
section  -58. Whenever interim permits are to be issued, the time periods
specified in subsection (d) apply to the issuance or nonissuance of interim
permits.

() A permit to continue an existing use shall be for a quantity of water
not exceeding that quantity being consumed under the existing use. The
quantity being consumed shall be determined and verified by the best
available means not unduly burdensome on the applicant, as determined by
the commission. The commission may prescribe the installation of metering
or gauging devices, and, if so prescribed, such metering or gauging devices
shall be in place and operational for at least one year before a determination
is made as to the quantity of water being consumed in an existing use and a
final permit is issued.

(g) If an interim permit is issued pending verification of the actual
quantity of water being consumed under the existing use, a final determina-
tion of that quantity shall be made within five years of the filing of the
application to continue the existing use. In the final determination, the
commission may increase or reduce the amount initially granted the
permittee.

(h) Two or more existing uses of water are deemed to be competing
when they draw water from the same hydrologically controllable area and
the aggregate quantity of water consumed by the users exceeds the appropri-
ate sustainable yield or instream flow standards established pursuant to law
for the area. If applications are made to continue existing uses which are
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competing and the uses otherwise meet the requirements of subsection (b),
the commission shall hold a hearing to determine the quantity of water that
may be consumed and the conditions to be imposed on each existing use.:

(1) A permit user of water with a continuous reduced water usage shall
be given priority to reobtain its permitted level of water usage over any other
application; provided that the use remains the same and is reasonable and
beneficial and water is available.

§ -51 Application for a permit. All permit applications filed under
this part shall contain the following: :
(1) Thename and address of the applicant and landowner; provided
that: o
(A) In the event the applicant is an association, organization,
partnership, trust, corporation, or any other legal entity
doing business in Hawaii, the address of its principal place
“of business shall be stated in the application; and
(B) In the event a lessee, licensee, developer, or any other
person with a terminable interest or estate in the land,
which is the water source of the permitted water, applies
for a water permit, the landowner shall also be stated as a
joint applicant for the water permit;
(2) The date of application;
(3) The water source of the water supply;
(4) The quantity of water requested;
(5) The use of the water and any limitations thereon;
(6) Thelocation of the use of water;
(7) The location of the well or point of diversion; and
(8) Such other relevant information that the commission may re-
quest from time to time.
The commission in its discretion may allow a person to apply for several
related withdrawals in the same application for a water permit. '

§ -52 Notice. (a) Upon receipt of the application, the commission
shall cause a notice thereof to be published in a newspaper having general
circulation within the affected area. The notice shall be published at least
once a week for two consecutive weeks. In addition, the commission shall
cause a copy of such notice to be sent to any person who has filed a written
request for notification of any pending applications affecting a particular
designated area and to the mayor and the water board of the affected county.
This notification shall be sent by regular mail before the date of last publica-
tion. The commission shall also make available to the public, upon request, a
monthly bulletin of all pending applications.

(b) The notice and the monthly bulletin shall contain the name and
address of the applicant; the date of filing; the date set for a hearing, if any;
the source of the water supply; the quantity of water applied for; the use to be
made of the water and any limitations thereon; the place of the use; and the
location of the well point or diversion. , ]

(c) The notice shall state that written objections to the proposed
permit may be filed with the commission by a specified date. The commis-
sion shall establish by rules the time limits within which objections must be
filed. The commission, at its discretion, may request further information
from either applicant or objectors, and a reasonable time shall be allowed for
such responses. Each applicant shall be notified by the commission of the
objections filed to an application.
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§ -53 Permit issuance. (a) The commission shall determine, after a
hearing, if required, whether the conditions set forth in section -49(a)
have been established; provided that the commission may make such deter-
mination without a hearing if the quantity of water applied for does not
exceed an average amount per month to be established by rule or if the
quantity of water applied for exceeds an average amount per month to be
established by rule, but no objection to the application is filed by any person
having standing to file an objection.

(b) In acting upon any application, the commission need consider
only those objections filed by a person who has some property interest in any
1and within the hydrologic unit from which the water sought by the applicant
is to be drawn or who will be directly and immediately affected by the water
use proposed in the application. The commission shall adopt rules gov-
erning the filing of objections and the persons having standing to file
objections.

(c) An application shall be acted upon within ninety calendar days of
an application not requiring a hearing, or within one hundred eighty calen-
dar days of an application requiring a hearing. The time periods prescribed
in this section shall not be deemed to run for any period in which an
application is not complete in all material respects, in the judgment of the
commission.

(d) As a condition for the issuance of a permit-the commission may
require the permittee to install meters, gauges, or other appropriate measur-
ing devices.

-54 Competing applications. If two or more applications which
otherwise comply with section ~ -49 are pending for a quantity of water
that is inadequate for both or all, or which for any other reason are in
conflict, the commission shall first, seek to allocate water in such a manner as
to accommodate both applications if possible; second, if mutual sharing is
not possible, then the commission shall approve that application which best
serves the public interest.

v -55 Duration of permits. Each permit for water use in a designated
water management area shall be valid until the designation of the water
management area is rescinded, unless revoked as provided insection  -58
or modified as provided in section ~ -57.

-56 Review of permits. At least once every twenty years, the
commission shall conduct a comprehensive study of all permits issued under
this chapter to determine whether the conditions on such permits are being
complied with. The commission shall prepare a formal report to the legisla-
ture which shall be available to the public. .

: -57 Modification of permit terms. (a) A permittee may seek modi-
fication of any term of a permit. A permittee who seeks to change the use of
water subject to the permit, whether or not such change in use is of a material
nature, or to change the place of use of the water or to use a greater quantity
of water than allowed under the permit or to make any change in respect to
the water which may have a material effect upon any person or upon the
water resource, shall make application pursuant to section  -51 in respect
to such a change. Modification of one aspect or condition of a permit may be
conditioned on the permittee’s acceptance of changes in other aspects of the
permit.

(b) All permit modification applications shall be treated as initial
permit applications and be subject to sections = -51to -56; except that if
the proposed modification involves an increase in the quantity of water not
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exceeding an average amount per month to be established by rule, the
commission, at its discretion, may approve the proposed modification with-
out a hearing provided that the permittee establishes that:
(1) A change in conditions has resulted in the water allowed under
the permit becoming inadequate for the permittee’s needs; or
(2) The proposed modification would result in a more efficient
utilization of water than is possible under the existing permit.
(c) County agencies are exempt from the requirements of this section
except where the modification involves a change in the quantity of water to
be used or where the new use would adversely affect the quality of the water
or quantity of use of another permittee.

§ -58 Revocation of permits. After a hearing, the commission may

suspend or revoke a permit for;

(1) Any materially false statement in the application for the water
permit, 2 modification of a permit term, or any materially false
statement in any report or statement of fact required of the user
pursuant to this part.

(2) Any wilful violation of any condition of the permit.

(3) Any violation of any provision of this chapter.

(4) Partial or total nonuse, for reasons other than conservation, of
the water allowed by the permit for a period of four continuous
years or more. The commission may permanently revoke the
permit as to the amount of water not in use unless the user can
prove that the user’s nonuse was due to extreme hardship caused
by factors beyond the user’s control. The commission and the
permittee may enter into a written agreement that, for reasons
satisfactory to the commission, any period of nonuse may not
apply towards the four-year revocation period. Any period of
nonuse which is caused by a declaration of water shortage pursu-
anttosection  -62 shall not apply towards the four-year period
of forfeiture.

The commission may cancel a permit, permanently and in whole, with the
written consent of the permittee.

§  -59 Transfer of permit. A permit may be transferred, in whole or
in part, from the permittee to another, if:

(1) The conditions of use of the permit, including, but not limited

to, place, quantity, and purpose of the use, remain the same; and

(2)  The commission is informed of the transfer within ninety days.

Failure to inform the department of the transfer invalidates the
transfer and constitutes a ground for revocation of the permit. A transfer
which involves a change in any condition of the permit, including a change
in use covered in section  -57, is also invalid and constitutes a ground for
revocation.

: -60 Contested cases. Chapter 91 shall apply except where it
conflicts with this chapter. In such a case, this chapter shall apply. Any other
law to the contrary notwithstanding, including chapter 91, any contested
case hearing under this section shall be appealed upon the record directly to
the supreme court for final decision.

§ -61 Fees. The commission shall promulgate a schedule of appli-
cation and permit fees. The fees shall be used to defray the administrative
costs of the permit systems established under this chapter. A public agency
shall not be subject to the payment of any fees.
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-62 Declaration of water shortage. (a) The commission shall
formulate a plan for implementation during periods of water shortage. As a
part of the plan, the commission shall adopt a reasonable system of permit
classification according to source of water supply, method of extraction or
diversion, use of water, or a combination thereof.

(b) The commission, by rule, may declare that a water shortage exists
within all or part of an area when insufficient water is available to meet the
requirements of the permit system or when conditions are such as to require
a temporary reduction in total water use within the area to protect water
resources from serious harm. The commission shall publish a set of criteria
for determining when a water shortage exists.

(c) In accordance with the plan adopted under subsection (a), the
commission may impose such restrictions on one or more classes of permits
as may be necessary to protect the water resources of the area from serious
harm and to restore them to their previous condition.

(d) A declaration of water shortage and any measures adopted pursu-
ant thereto may be rescinded by rule by the commission.

(e) When a water shortage is declared, the commission shall cause a
notice thereof to be published in a prominent place in a newspaper of general
circulation throughout the area. The notice shall be published each day for
the first week of the shortage and once a week thereafter until the declaration
is rescinded. Publication of such notice shall serve as notice to all water users
in the area of the condition of water shortage.

(f) The commission shall cause each permittee in the area to be
notified by regular mail of any change in the conditions of the permittee’s
permit, any suspension thereof, or of any other restriction on the use of
water for the duration of the water shortage.

(g) If an emergency condition arises due to a water shortage within
any area, whether within or outside of a water management area, and if the
commission finds that the restrictions imposed under subsection (c) are not
sufficient to protect the public health, safety, or welfare, or the health of
animals, fish, or aquatic life, or a public water supply, or recreational,
municipal, agricultural, or other reasonable uses, the commission may issue
orders reciting the existence of such an emergency and requiring that such
actions as the commission deems necessary to meet the emergency be taken,
including but not limited to apportioning, rotating, limiting, or prohibiting
the use of the water resources of the area. Any party to whom an emergency
order is directed may challenge such an order but shall immediately comply
with the order, pending disposition of the party’s challenge. The commission
shall give precedence to a hearing on such challenge over all other pending
matters.

-63 Appurtenant rights. Appurtenant rights are preserved. Noth-
ing in this part shall be construed to deny the exercise of an appurtenant
right by the holder thereof at any time. A permit for water use based on an
existing appurtenant right shall be issued upon application. Such permit
shall be subject to sections  -26and  -27and  -58to  -62. '

PART V. WATER QUALITY

-66 Jurisdiction over water quality. The department of health
shall exercise the powers and duties vested in it for the administration of the
State’s water quality control program as provided by law.

-67 Exchange of information. (a) The department of health shall
submit to the commission such information as the commission shall require
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as prescribed in its rules, provided it does not jeopardize any pending or
ongoing enforcement action.

(b) The commission shall submit to the department of health such
information as the department shall require, for the performance of its water
quality functions.

§ -68 Water quality plan. (a) The department of health shall formu-
late a state water quality plan for all existing and potential sources of
drinking water and that plan shall become part of the Hawaii water plan
described in part III. Requirements for the plan shall be governed by
chapters 340E and 342. The state water quality plan shall include water
quality criteria for the designation of ground water areas and surface water
sources pursuant to section  -44. -

(b) The state water quality plan shall be periodically reviewed and
revised by the department of health as needed.

(c) In formulating or revising the state water quality plan, the depart-
ment of health shall consult with and carefully evaluate the recommenda-
tions of concerned federal, state, and local agencies, particularly county
water supply agencies. A .

(d) The department of health may ban the importation into this State
of any substances which the department reasonably believes may present a
danger to the water quality of this State.

PART VI. INSTREAM USES OF WATER

§  -71 Protection of instream uses. The commission shall establish
and administer a statewide instream use protection program. In carrying out
this part, the commission shall cooperate with the United States government
or any of its agencies, other state agencies, and the county governments and
any of their agencies. In the performance of its duties the commission shall:

(1) Establish instream flow standards on a stream-by-stream basis

whenever necessary to protect the public interest in waters of the

State;

(A) The commission, on its own motion, may determine that
the public interest in the waters of the State requires the
establishment of an instream flow standard for streams;

(B) In acting upon the establishment of instream flow stan-
dards, the commission shall set forth in writing its conclu-
sion that the public interest does or does not require, as is
appropriate, an instream flow standard to be set for the
stream, the reasons therefor, and the findings supporting
the reasons;

(O) Eachinstream flow standard shall describe the flows neces-
sary to protect the public interest in the particular stream.
Flows shall be expressed in terms of variable flows of water
necessary to protect adequately fishery, wildlife, recrea-
tional, aesthetic, scenic, or other beneficial instream uses
in the'stream in light of existing and potential water devel-
opments including the economic impact of restriction of
such use;

(D) Establishment or modification of an instream flow stan-
dard shall be initiated by the commission by providing
notice of its intention to set an instream flow standard in a
newspaper of general circulation published in the vicinity
of the stream in question, to the mayor of the appropriate
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county, and to persons who have previously requested
such notice in writing;

After giving notice of its intention to set an instream flow
standard, the commission or other agencies in participa-
tion with the commission shall investigate the stream.
During the process of this investigation, the commission
shall consult with and consider the recommendations of
the department of health, the United States Fish and Wild-
life Service, the mayor of the county in which the stream is
located, and other agencies having interest in or informa-
tion on the stream, and may consult with and consider the
recommendations of persons having interest in or infor-
mation on the stream. In formulating the proposed stan-
dard, the commission shall weigh the importance of the
present or potential instream values with the importance
of the present or potential uses of water from the stream
for non-instream purposes, including the economic im-
pact of restriction of such uses. In order to avoid or mini-
mize the impact on existing uses of preserving, enhancing,
or restoring instream values, the commission shall consid-
er physical solutions, including water exchanges, modifica-
tions of project operations, changes in points of diversion,
changes in time and rate of diversion, uses of water from
alternative sources, or any other solution;

Before adoption of an instream flow standard or modifica-
tion of an established instream flow standard, the commis-
sion shall give notice and hold a hearing on its proposed
standard or modification;

(2) Establish interim instream flow standards;

(A)
(B)

©

(D)

(E)

Any person with the proper standing may petition the
commission to adopt an interim instream flow standard
for streams in order to protect the public interest pending
the establishment of a permanent instream flow standard;
Any interim instream flow standard adopted under this
section shall terminate upon the establishment of a perma-
nent instream flow standard for the stream on which the
interim standards were adopted;

A petition to adopt an interim instream flow standard
under this section shall set forth data and information
concerning the need to protect and conserve beneficial
instream uses of water and any other relevant and reason-
able information required by the commission;

In considering a petition to adopt an interim instream flow
standard, the commission shall weigh the importance of
the present or potential instream values with the impor-
tance of the present or potential uses of water for non-
instream purposes, including the economic impact of re-
stricting such uses; :

The commission shall grant or reject a petition to adopt an
interim instream flow standard under this section within
one hundred eighty days of the date the petition is filed.
The one hundred eighty days may be extended a maxi-
mum of one hundred eighty days at the request of the
petitioner and subject to the approval of the commission;
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“(F) Interim instream flow standards may be adopted on a
stream-by-stream basis or may consist of a general in-
stream flow standard applicable to all streams within a
specified area; :

(3) Protect stream channels from alteration whenever practicable to
provide for fishery, wildlife, recreational, aesthetic, scenic, and
other beneficial instream uses;

(A) The commission shall require persons to obtain a permit
from the commission prior to undertaking a stream chan-
nel alteration; provided that routine streambed and
drainageway maintenance activities and maintenance of
existing facilities are exempt from obtaining a permit;

(B) Projects which have commenced construction or projects

- reviewed and approved by the appropriate federal, state,
or county agency prior to the effective date of this chapter
shall not be affected by this part;

(C) The commission shall establish guidelines for processing

' and considering applications for stream channel altera-
tions consistent with section  -93;

(D) The commission shall require filing fees by users to accom-
pany each application for stream channel alteration;

(4) Establish an instream flow program to protect, enhance, and
reestablish, where practicable, beneficial instream uses of water.
The commission shall conduct investigations and collect in-
stream flow data including fishing, wildlife, aesthetic, recrea-
tional,  water quality, and ecological information and basic
streamflow characteristics necessary for determining instream
flow requirements.

The commission shall implement its instream flow standards when
disposing of water from state watersheds, including that removed by wells or
tunnels where they may affect stream flow, and when regulating use of lands
and waters within the state conservation district, including water
developmient.

PART VIL. WELLS

§ -81 Definitions. As used in this part, unless the context otherwise
requires, the terms:

“Abandoned well” means any well that has been permanently discon-
tinued. Any well shall be deemed abandoned which is in such a state of
disrepair that continued use for the purpose of obtaining ground water is
impractical.

“Installation of pumps and pumping equipment” means the proce-
dure employed in the placement and preparation for operation of pumps
and pumping equipment, including all construction involved in making
entrance to the well, and establishing seals and repairs to existing
installations.

“Pump installation contractor” means any person, firm, or corpora-
tion which is in the business of installing or repairing pumps and pumping
equipment.

’ “Pumps and pumping equipment” means any equipment or materi-
als utilized or intended for use in withdrawing or obtaining ground water. It
includes seals, tanks, fittings, and controls. '

“Repairs” means any change, replacement, or other alteration of any
well, pump, or pumping equipment which requires a breaking or opening of
the well seal. . :
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“Well” shall be as defined in section ~ -3.

“Well construction” means the producing of any well, including the
construction, alteration, or repair thereof, but excluding the installation of
pumps and pumping equipment.

“Well driller” means any person, firm, or corporation which con-
structs, alters, or repairs wells.

“Well seal” means an approved arrangement or device used to cap a
well or to establish and maintain a junction between the casing or curbing of
a well and the piping or equipment installed therein, the purpose or function
of which is to prevent pollutants from entering the well at the other terminal.

§ -82 Powers and duties of the commission. In addition to its other
powers and duties, the commission shall:
Requ%re registration of all existing wells, as provided in section
-8 ;

(2) Require permits for well construction and for installation of
pumps and pumping equipment as provided in section -84;

(3) Require well completion reports, as provided in section  -85;

(4) Develop well construction and installation standards for pumps
and pumping equipment, as provided in section = -86; and

(5) Adopt, modify, and enforce all rules and orders necessary to
carry out this part.

-83 Registration of all existing wells. Any person owning or
operating any well shall register the well with the commission. Registration
shall be on the forms provided by the commission. The registration report
shall include such information as prescribed by the commission, including
the water use permit number; the location of the well; the diameter of the
well; the maximum capacity of the well; the name of the well driller who
constructed the well; and the name of the pump installation contractor who
installed the pump and pumping equipment.

The commission may deny the issuance of a water use permit under
part IV, until such time as the applicant registers all wells which the appli-
cant owns Or operates.

-84 Permits for well construction and pump installation. (a) No
well construction and no installation of pumps and pumping equipment
shall commence without appropriate permit from the commission. An
application for a permit for well construction shall be required for all areas
of the State including water management areas and shall be made by the well
driller who will construct the well. An application for a permit for installa-
tion of a pump and pumping equipment shall be made by the pump installa-
tion contractor who will install the pump and pumping equipment. ‘

' (b) Every application shall contain such data prescribed by the com-
mission, including the applicant’s name; the applicant’s license number; the
name and address of the person who will control and operate the well; in
water management areas, the water use permit number; the location of the
well; the proposed depth and method of well construction; the size and
expected capacity of the well; and a description of the pump and pumping
equipment to be installed.

(c) The commission may issue a permit only if the proposed construc-
tion complies with all applicable laws, rules, and standards. Before acting on
any application, the commission shall cause the application to be reviewed
by the department of health for compliance with their rules and standards
concerning, among other things, the appropriateness of the well location. .
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(d) Every permit shall direct the well driller and pump installation
contractor to file a well completion report, as provided in section -85.
The permit shall be prominently displayed at the site of the well at all times
until the well construction or the pump and pumping equipment installation
is completed. :

(e) The holder of a permit for well construction, with the approval of
the commission, may change the location of the well before construction is
completed. An application to change the location shall describe the location,
the proposed depth and method of construction, and the size and expected
capacity of the new well. It shall also describe the manner of sealing or
plugging the incomplete and abandoned well. The commission shall cause
all such applications to be reviewed by the department of health for compli-
ance with their rules and standards concerning, among other things, the
appropriateness of the location of the well. The commission may issue an
amended permit if it determines that the proposed new well location will
serve the same use as the original well and draw upon the same supply of
water and will not be contrary to any applicable law, rule, order, or regula-
tion, and that the incomplete and abandoned well will be sealed or plugged
in a manner to prevent waste of water and damage to the water supply and to
protect the public from harm.

(f) Any applicant whose application is rejected may obtain a hearing
. before the commission by filing within thirty days of the mailing of the
notice of rejection a written petition requesting such a hearing. The hearing
shall be conducted pursuant to part L.

(g) The commission may suspend or revoke a permit, after notice and
hearing, on any of the following grounds:

1) Material misstatement or misrepresentation in the application
for a permit;

(2) Failure to comply with the provisions set forth in the permit;

(3) Wilful disregard or violation of any provision of this part or any

rule adopted pursuant thereto; or

(4) Material change of circumstances or conditions existing at the

time the permit was issued.

-85 Well completion report. Within thirty days after the comple-
tion of the well, the well driller and pump installation contractor shall file
with the commission a written report containing such information pre-
scribed by the commission, including, as appropriate: the depth, thickness,
and character of the different strata penetrated and the location of water-
bearing strata; the date of completion of the well; the length, size, and weight
of the casing and a description of the placement of the casing; the size of the
drilled hole; where the well is sealed off; the type of seal; the number of cubic
feet per second or gallons per minute of flow from the well; the pressure in
pounds per square inch, if a flowing well, and the static water level and water
temperature, if a nonflowing well; and a chemical analysis of a water sample
drawn from the well. '

-86 Well construction and pump installation standards. (a) The
commission shall adopt minimum standards for the construction of wells
and the installation of pumps and pumping equipment. The standards shall
be such as to ensure the safe and sanitary maintenance and operation of
wells, the prevention of waste, and the prevention of contamination of the
waters. The minimum standards for well construction shall include the
criteria for well location and the procedures for grouting, sealing, capping,
and plugging wells. They shall also provide for the installation of devices to
measure the amount of ground water being withdrawn from the wells. The
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minimum standards for the installation of pumps and pumping equipment
shall include the required equipment characteristics and construction.

(b) If any well construction or pump installation standard is violated
and as a consequence ground water is wasted or any well is contaminated,
the commission, after giving notice of the defect to the owner of the land on
which the well is located and giving such owner a reasonable time to correct
the defect, may itself correct the defect and charge the land owner for the
cost of such correction. Such cost constitutes a lien on the land until paid.
The lien may be foreclosed in any court of competent jurisdiction, and in
such foreclosure suit, the court shall allow the commission reasonable
attorney’s fees.

-87 Abandonment of wells. When a well is abandoned, the owner
shall fill and seal the well in a manner approved by the commission. Before
abandonment, the owner shall file with the commission a report showing the
owner’s name and address; the water use permit number, if any; the name
and address of the well driller who will be employed to perform the work
required for abandonment; the reason for abandonment; a description of the
work to be performed to effect the abandonment; and such other informa-
tion as the board may require. '

PART VIII. STREAM DIVERSION WORKS

-91 Definition. In this part:
“Stream diversion works” means any artificial or natural structure
emplaced within the stream for the purpose of diverting stream water.

§ -92 Registration of existing stream diversion works. Any person
owning or operating a stream diversion works within or outside of a water
management area shall register such work with the commission. Registra-
tion shall be on the forms provided by the commission. Reporting require-
ments on the registration forms shall be reasonable.

-93 Permits for construction or alteration. No person shall con-
struct or alter a stream diversion works, other than in the course of normal
maintenance, without first obtaining a permit from the commission. The
commission may impose such reasonable conditions as are necessary to
assure that the construction or alteration of such stream diversion works will
not be inconsistent with the general plan and land use policies of the State
and the affected county. Nothing in this section shall be construed to be
inconsistent with part IV.

A person proposing to construct or alter a stream diversion work shall
apply to the commission for a permit authorizing such construction or
alteration. The application shall contain the following:

1) Name and address of the applicant;

(2) Name and address of the owner or owners of the land upon
which the works are to be constructed and a legal description of
such land;

(3) Location of the work;

(4) Engineering drawings showing the detailed plans of construc-
tion;

(5) Detailed specifications of construction;

(6) Name and address. of the person who prepared the plans and

_ specifications for construction;

(7 Nanﬁe and address of the person who will construct the proposed
work;

(8) General purpose of the proposed work; and
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(9) Such other information as the commission may require.

§  -94 Completion report. Within thirty days after the completion of
construction or alteration of any stream diversion work, the permittee shall
file a written statement of completion with the commission. The commis-
sion shall designate the form of such statement and such information as it
shall require. '

__ § -95 Abandonment. Any owner of any stream diversion work
wishing to abandon or remove such work shall first obtain a permit to do so
from the commission.

PART IX. NATIVE HAWAIIAN WATER RIGHTS

-101 Native Hawaiian water rights. (a) Provisions of this chapter
shall not be construed to amend or modify rights or entitlements to water as
provided for by the Hawaiian Homes Commission Act, 1920, as amended,
and by chapter 175, relating to the Molokai irrigation system.

(b) No provision of this chapter shall diminish or extinguish trust
revenues derived from existing water licenses unless compensation is made.

(c) Traditional and customary rights of ahupua’a tenants who are
descendants of native Hawaiians who inhabited the Hawaiian Islands prior
to 1778 shall not be abridged or denied by this chapter. Such traditional and
customary rights shall include, but not be limited to, the cultivation or
propagation of taro on one’s own kuleana and the gathering of hihiwai,
‘opae, ‘o‘opu, limu, thatch, ti leaf, aho cord, and medicinal plants for
subsistence, cultural, and religious purposes.

(d) The appurtenant water rights of kuleana and taro lands, along with
those traditional and customary rights assured in this section, shall not be
diminished or extinguished by a failure to apply for or to receive a permit
under this chapter.”

SECTION 3. Section 26-15, Hawaii Revised Statutes, is amended to
read as follows:

“§26-15 Department of land and natural resources. The department of
land and natural resources shall be headed by an executive board to be
known as the board of land and natural resources[.],_except for matters
relating to the state water code where the commission on water resource
management shall have exclusive jurisdiction and final authority.

The board shall consist of six members, one from each land district
and two at large. The appointment, tenure, and removal of the members and
the filling of vacancies on the board shall be as provided in section 26-34.
The governor shall appoint the chairperson of the board from among the
members thereof.

The board may delegate to the chairperson such duties, powers, and
authority, or so much thereof, as may be lawful or proper for the perform-
ance of the functions vested in the board. :

The chairperson of the board shall serve in a full-time capacity. The
chairperson shall, in that capacity, perform those duties, and exercise those
powers and authority, or so much thereof, as may be delegated by the board.

The department shall manage and administer the public lands of the
State [and the water resources] and minerals thereon, including the soil
conservation function, the forests and forest reserves, aquatic life and
wildlife resources, aquaculture programs, and state parks, including historic
sites. :

The functions and authority heretofore exercised by the commission-
er and board of public lands (including the hydrography division and the
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bureau of conveyances), the Hawaii water authority, the commission on
ground water resources, the Hawaii land development authority, the soil
conservation committee, and the commission on historical sites and the
function of managing the state parks and the function of promoting the
conservation, development and utilization of forests, including the regula-
tory powers over the forest reserve, aquatic life and wild life resources of the
State heretofore exercised by the board of commissioners of agriculture and
forestry as heretofore constituted are transferred to the department of land
and natural resources established by this chapter.” :

SECTION 4. The commissidn shall adopt interim instream flow
standards as follows:

(1) Windward Oahu by July 31, 1987;

(2) East Maui and Kauai by December 31, 1987;

(3) Hawaii and Molokai by July 1, 1988; and

(4) West Maui and Leeward Oahu by December 31, 1988.
The commission may alter priorities relative to given areas, and may extend
the time needed for completion in the event contested case hearings or court
a};l)pealsz rglative to establishing interim instream standards develop during
this period.

SECTION 5. (a) There is established within the legislative reference
bureau for administrative purposes a review commission on the state water
code consisting of seven members appointed by the president of the senate
and the speaker of the house of representatives. The review commission
shall be directly accountable to the legislature. The review commission shall
perform a comprehensive review of the state water code and the develop-
ment of recommendations for its improvement. The review shall include,
but not be limited to, the following: (1) all water issues addressed in the state
water code; (2) other water matters of fundamental importance which
should be dealt with in a state water code, but which have not yet been
incorporated, such as the identification and definition of public and private
rights to waters, the institution of a comprehensive statewide permit system
to regulate all types and uses of water, the integration of water quality and
water quantity matters for a unified management of the resource by a single
lead agency; and (3) the appropriate agencies of the state and county levels
responsible for protecting, developing, and controlling water, their aims and
objectives, the necessary powers to be conferred upon them, and their
organizational support.

(b) The review commission shall begin its review work five years
following the passage of a state water code by the legislature and shall
complete its work within a period of two years, culminating in a report of its
findings and recommendations to the legislature. The review commission
shall cease to exist one year after the submittal of the report.

SECTION 6. No provision in this Act shall be considered to be a
mandate under Article VIIL, -Section 5 of the State Constitution, for a
political subdivision to undertake new programs or to increase the level of
services under existing programs of that political subdivision.

SECTION 7. If any portion of this Act, or the application thereof to
any person or circumstance is held to be invalid, the invalidity does not
affect other provisions or applications of the Act which can be given effect
without the invalid provision or application, and to this end the provisions
of this Act are severable.
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SECTION 8. Chapters 176, 176D, 177, and 178, Hawaii Revised
Statutes, are repealed two years from the effective date of this Act. In the
event of conflict, this chapter, and rules established hereunder, shall prevail.

SECTION 9. There is appropriated out of the general revenues of the
State of Hawaii the sum of $861,000 or so much thereof as may be necessary
for fiscal year 1987-1988, and $410,000 or so much thereof as may be
necessary for fiscal year 1988-1989, for the purposes of this Act. The sum
appropriated shall be expended by the department of land and natural
resources.

SECTION 10. This Act shall take effect on July 1, 1987. However, the
board of land and natural resources shall prepare all the necessary regulation
and organizational support to implement this Act upon its passage.

(Approved May 29, 1987.)

Note

1. So in original.

ACT 46 | S.B.NO. 45

A Bill for an Act Relating to the Legal Status of Persons.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 573-1, Hawaii Revised Statutes, is renumbered
toread as follows: :

“[§573-1] §572-25 Separate property. The real and personal property
of a spouse, upon marriage, shall remain that spouse’s separate property,
free from the management, control, debts, and obligations of the other
spouse; and a spouse may receive, receipt for, hold, manage, and dispose of
property, real and personal, in the same manner as if that spouse were sole.”

SECTION 2. Sections 573-3 to 573-5, Hawaii Revised Statutes, are
amended and renumbered to read as follows:

“[§573-3] §572-26 May be personal representative, guardian, trustee,
or other fiduciary. A married [woman] person may be a personal representa-
tive, guardian, trustee, custodian, or other fiduciary and may bind [herself]
the person’s self and the estate [she] the person represents without any act or
assent on the part of [her husband.] the person’s spouse.

[§573-4] §572-27 [Women] Persons as sureties. All [woman,] persons,
upon attaining their majority, and having the necessary property qualifica-
tions as by law required, may act, serve, and be sureties on all bonds and
undertakings required under the laws of the State.

[§573-5] §572-28 Suits by and against. A married [woman] person
may sue and be sued in the same manner as if [she] the person were sole; but
this section shall not be construed to authorize suits between [husband and

wife.] spouses.”

SECTION 3. Section 573-8, Hawaii Revised Statutes, is amended
and renumbered to read as follows:
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“[§573-8] §572-29 Marriage settlement not invalidated. Nothing con-
tained in [sections 573-1 to 573-7] this part shall invalidate any marriage
settlement or contract.” :

SECTION 4. Chapter 573, Hawaii Revised Statutes, is repealed.

SECTION 5. Statutory material to be repealed is bracketed. New
statutory material is underscored.

SECTION 6. This Act shall take effect upon its approval.
(Approved May 29, 1987.)

ACT 47 S.B.NO. 65

A Bill for an Act Relating to Family Court.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 571-84, Hawaii Revised Statutes, is amended
by amending subsection (g) to read as follows:

“(g) In all proceedings concerning violations other than traffic viola-
tions, in which a minor coming within section 571-11(1) is involved and
after the termination of any proceeding under section 571-11(1) arising out
of any such violation [in which], the court may disclose to a party directly
concerned the disposition of a case involving an offense against a person or
property. This disclosure shall be made only upon written request of the
party directly concerned. If the minor has been adjudicated a law violator,
the name and address of the minor, and, when practicable, the name of the
parent or guardian shall be disclosed pursuant to the order of the court or the
Hawaii Family Court Rules, to the parties directly concerned with the
alleged violation, or their duly licensed attorneys acting under written
authority signed by either party. For the purpose of this section “parties
directly concerned” means any person who may sue because of death, injury,
or damage resulting from any violation other than a traffic violation in which
a minor coming within section 571-11(1) is involved.

The minor, and, when practicable, the minor’s parents or custodian,
and the attorney of the minor shall be notified when the minor’s name and
address have been released.”

SECTION 2. Statutory material to be repealed is bracketed. New
statutory material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved May 29, 1987.)

ACT 48 S.B.NO. 66

A Bill for an Act Relating to the Judiciary.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 291C-166, Hawaii Revised Statutes, is
amended to read as follows:
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“[11§291C-166[]] Failure to [obey summons or citation.] appear. Any
person who fails to appear at the place and within the time specified in the
summons or citations issued to the person by an officer upon the person’s
arrest for any traffic violation or who fails to appear for any subsequent
answer, hearing, or trial date duly set by the court for the traffic violation is
guilty of a violation as provided in the Penal Code regardless of the disposi-
tion of the charge of which the person was originally arrested. Nothing in this
section shall be construed to affect the power of the court to regulate its
proceedings and to punish any person whose failure to appear delays pro-
ceedings before the court.”

SECTION 2. This Act does not affect rights and duties that matured,
penalties that were incurred, and proceedings that were begun, before its
effective date. '

SECTION 3. Statutory material to be repealed is bracketed. New
statutory material is underscored.

SECTION 4. This Act shall take effect upon its approval.
(Approved May 29, 1987.)

ACT 49 S.B.NO. 91

A Bill for an Act Relating to Orchards.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. As presently enacted, chapter 154, Hawaii Revised
Statutes, authorizes the board of agriculture to grant exemptions from real
property taxes to owners of property suitable for raising certain fruits or
nuts. Since 1978, however, all power over real property taxes has been
transferred to the counties by constitutional amendment. The purpose of
this Act is to formally repeal the board’s authority which has been rendered
inapplicable by the 1978 constitutional amendments. It is not the intent or
purpose of this Act to in any way affect any agreements or exemptions
entered into or approved by the board of agriculture before its effective date.

SECTION 2. Chapter 154, Hawaii Revised Statutes, is repealed.

SECTION 3. This Act shall not apply to any agreements or exemp-
tions entered into or approved by the board of agriculture before its effective
date.

SECTION 4. This Act shall take effect upon its approval.
(Approved May 29, 1987.)

ACT 50 S.B.NO. 125

A Bill for an Act Relating to Torts.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The purpose of this Act is to reflect the holding of the
Supreme Court of the State of Hawaii in Nobriga v. Raybestos-Manhattan,
" Inc., 67 Haw. 157 (1984), as it pertains to section 663-14, Hawaii Revised
Statutes. Multiple releases of joint tortfeasors shall be treated as a single
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release for purposes of the reduction of a judgment against remaining joint
tortfeasors.

SECTION 2. Section 663-14, Hawaii Revised Statutes, is amended to
read as follows:

“8663-14 Release; effect on injured person’s claim. A release by the
injured person of joint tortfeasors or one joint tortfeasor, whether before or
after judgment, [does] shall not discharge the other tortfeasors unless the
releases or release so [provides;] provide; but reduces the claim against the
other tortfeasors in the amount of the consideration paid for the releases or
release, or in any amount or proportion by which the releases or release
[provides] provide that the total claim shall be reduced, if greater than the
consideration paid.”

SECTION 3. Statutory material to be repealed is bracketed. New
statutory material is underscored.

SECTION 4. This Act shall take effect upon its approval.
(Approved May 29, 1987.)

ACT 51 S.B.NO. 156

A Bill for an Act Relating to Salvaged Vehicles.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 286-48, Hawaii Revised Statutes, is amended as
follows:

1. Subsection (c) is amended to read:

“(c) Upon resale of the salvage vehicle, the seller or, if the seller is an
insurance company, its authorized agent[,] shall transfer the salvage certifi-
cate and issue a bill of sale to the purchaser which shall be on a form
prescribed by the director of finance. The seller shall notify the purchaser, in
writing, of the requirements of this chapter regarding the recertification of
salvage vehicles. The seller shall sell the salvage vehicle only to a person
licensed pursuant to chapter 437B, sections 289-4, or 445-232, or any person
who executes an affidavit which states whether or not the salvage vehicle
would be used to construct a rebuilt vehicle as defined in section 286-2 and
that if the salvage vehicle is to be rebuilt, [that] the purchaser will register the
rebuilt vehicle as required by this chapter.”

2. Subsection (f) is amended to read:

“(f) In the event a total loss insurance settlement between an insur-
ance company and its insured or a claimant for property damage caused by
its insured results in the retention of the salvage vehicle by the insured or
claimant, as the case may be, then in such event, the insurance company or
its authorized agent shall[,] notify, within ten days from the date of settle-
ment, [notify] the director of finance of such retention by its insured[.] or
claimant, as the case may be, and shall notify its insured, or claimant as the
case may be, in writing, of the requirements of this chapter regarding the
recertification of salvage vehicles. The notification shall be on a form pre-
scribed by the director of finance.”
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SECTION 2. Statutory material to be repealed is bracketed. New
statutory material is underscored. .

SECTION 3. This Act shall take effect upon its approval.
(Approved May 29, 1987.)

ACT 52 S.B.NO. 258

A Bill for an Act Relating to Food, Drugs, and Cosmetics.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 328-10, Hawaii Revised Statutes, isamended to
read as follows: »

“§328-10 Foods deemed misbranded when. A food shall be deemed to
be misbranded: , o

(1) If its labeling is false or misleading in any particular; or if its
labeling or packaging fails to conform with the requirements of
sections 328-2 and 328-19.1;

(2) Ifitis offered for sale under the name of another food;

(3) Ifitis an imitation of another food for which a definition and
standard of identity has been prescribed by [regulation] rules as
provided by section 328-8; or if it is an imitation of another food
that is not subject to paragraph (7) [of this section], unless its
label bears in type of uniform size and prominence, the word
“imitation” and, immediately thereafter, the name of the food
imitated;

(4) Ifits container is so made, formed, or filled as to be misleading;

(5) If in package form, unless it bears a label containing (A) the
name and place of business of the manufacturer, packer, or
distributor; (B) an accurate statement of the quantity of the
contents in terms of weight, measure, or numerical count, which
statement shall be separately and accurately stated in a uniform
location upon the principal display panel of the label; provided
that under [clause] subparagraph (B) [of this paragraph] reason-
able variations shall be permitted, and exemptions as to small
packages shall be established, by [regulations prescribed] rules
adopted by the department of health;

(6) If any word, statement, or other information required by or
under authority of this part to appear on the label or labeling is
not prominently placed thereon with such conspicuousness (as
compared with other words, statements, designs, or devices, in
the labeling) and in such terms as to render it likely to be read
and understood by the ordinary individual under customary
conditions of purchase and use;

(7) If it purports to be or is represented as a food for which a
definition and standard of identity have been prescribed by
[regulations] rules as provided by section 328-8, unless (A) it
conforms to such definition and standard, and (B) its label bears
the name of the food specified in the definition and standards,
and, insofar as may be required by the [regulations,] rules, the
common names of optional ingredients (other than spices, fla-
voring, and coloring) present in the food;

(8) it purports to be or is represented as:
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(A) A food for which a standard of quality has been prescribed
by [regulations] rules as provided by section 328-8 and its
quality falls below such standard unless its label bears, in
such manner and form as the [regulations] rules specify, a
statement that it falls below such standard; or

(B) A food for which a standard or standards of fill of contain-
er have been prescribed by [regulation] rules as provided

~ by section 328-8, and it falls below the standard of fill of
container applicable thereto, unless its label bears, in such
manner and form as the [regulations] rules specify, a state-
ment that it falls below such standard;

If it is not subject to paragraph (7) [of this section], unless its

label bears (A) the common or usual name of the food, if any

there be, and (B) in case it is fabricated from two or more
ingredients, the common or usual name of each such ingredient;
except that spices, flavorings, and colorings, other than those
sold as such, may be designated as spices, flavorings, and color-
ings, without naming each; provided that to the extent that

compliance with the requirements of [clause] subparagraph (B)

[of this paragraph] is impractical or results in deception or unfair

competition, exemptions shall be established by [regulations]

rules prescribed by the department; and, provided further that
the requirements of [clause] subparagraph (B) shall not apply to
food products which are packaged at the direction of purchasers
at retail at the time of sale, the ingredients of which are disclosed
to the purchasers by other means in accordance with [regula-

tions] rules prescribed by the department; A

If it purports to be or is represented for special dietary uses,

unless its label bears such information concerning its vitamin,

mineral, and other dietary properties as the department deter-
mines to be, and by [regulations] rules prescribes, as necessary in
order to fully inform purchasers as to its value for such uses;

If it bears or contains any artificial flavoring, artificial coloring,

or chemical preservative, unless it bears labeling stating that

fact; provided that to the extent that compliance with the re-
quirements of this paragraph is impracticable, exemptions shall
be established by [regulations] rules prescribed by the depart-
ment; and, provided further that this paragraph and paragraphs

(7) and (9) [of this section] with respect to artificial coloring shall

not apply in the case of butter, cheese, or ice cream. The provi-:

sions of this paragraph regarding chemical preservatives shall
not apply to a pesticide chemical when used in or on a raw
agricultural commodity which is the produce of the soil;

If it is a product intended as an ingredient of another food and,

when used according to the directions of the purveyor, will result

in the final food product being adulterated or misbranded;

If it is a color additive unless its packaging and labeling are in

conformity with the packaging and labeling requirements appli-

cable to the color additive prescribed under the Federal Act;

If it is a raw agricultural commodity which is the produce of the

soil, bearing or containing a pesticide chemical applied after

harvest, unless the shipping container of such commodity bears
labeling which declares the presence of such chemical in or on
such commodity and the common or usual name and the func-
tion of such chemical; provided that no such declaration shall be
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required while such commodity, having been removed from the
shipping container, is being held or displayed for sale at retail
out of such container in accordance with the custom of the
trade.”

SECTION 2. Statutory material to be repealed is bracketed. New
statutory material is underscored.
SECTION 3. This Act shall take effect upon its approval.
(Approved May 29, 1987.)

ACT 53 S.B. NO. 268

A Bill for an Act Relating to the Transfer of Offenders Under Treaty.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Chapter 353, Hawaii Revised Statutes, is amended by
adding a new section to be appropriately designated and to read as follows:

“§353-  Transfer of offenders under treaty; authority of governor. (a)
If a treaty in effect between the United States and a foreign country provides
for the transfer or exchange of convicted offenders to the country of which
they are citizens or nationals, the governor may, on behalf of the State and
subject to the terms of the treaty, authorize the director of social services to
consent to the transfer or exchange of offenders and take any other action
necessary to initiate the participation of this State in the treaty.

(b) The transfer shall occur only if the receiving foreign country is on
an approved list published by Amnesty International concerning that coun-
try’s treatment of prisoners at the time of transfer. If the receiving country is
not on an approved list as noted, the prisoner must consent to his transfer to
the receiving foreign country.”

SECTION 2. New statutory material is underscored.!

SECTION 3. This Act shall take effect upon its approval.
(Approved May 29, 1987.)

Note
1. Edited pursuant to HRS §23G-16.5.

ACT 54 S.B.NO. 301

A Bill for an Act Relating to the Public Employees Health Fund.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 88-95, Hawaii Revised Statutes, is amended to
read as follows:

“§88-95 Withholding of dues and insurance premiums. A retired mem-
ber, if the retired member requests in writing, may have withheld from the
retired member’s pension, annuity, or retirement allowance, payments to
the Hawaii public employees health fund and employee organizations for
dues and insurance premiums.”

108




ACT 56

SECTION 2. New statutory material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved May 29, 1987.)

ACT 55 S.B. NO. 303

A Bill for an Act Relating to Health Requirements for Entry to School.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 298-49, Hawaii Revised Statutes, is amended to
read as follows:

“[[1§298-49[]] Notification for noncompliance. If a child does not
complete the [child’s immunization and tuberculin requirement] immuni-
zations required under section [298-43] 298-42 or the [child’s} physical
examination [requirement] required under section 298-47 within the three
month period provided after provisional entry into school, the department
of education shall refer the child to the department of health. The depart-
ment of health shall cause a notice to be sent to the parent of the child stating
that if the required immunizations[, tuberculin test,] or physical examina-
tion is not completed within thirty days of the date of the notice, the child
shall not be admitted to school.”

SECTION 2. Statutory material to be repealed is bracketed. New
statutory material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved May 29, 1987.)

ACT 56 S.B. NO. 304

A Bill for an Act Relating to the State Librarian.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 312-2.1, Hawaii Revised Statutes, is amended
to read as follows:

“§312-2.1 Appointment of state librarian; duties; salary. The state
librarian shall be appointed by the board of education, without regard to
chapters 76 and 77, shall serve at the pleasure of the board, shall be under the
direction of the board, and shall be responsible for the operation, planning,
programming, and budgeting of all community/school and public libraries .
within the State. [Notwithstanding any other law to the contrary, the] The
salary of the state librarian shall be set by the board of education. Effective
[January 1, 1986,] July 1, 1987, the salary shall [not exceed $55,404] be not
morte than $68,400 a year.”

SECTION 2. Statutory material to be repealed is bracketed. New
statutory material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved May 29, 1987.)
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ACT 57 S.B.NO. 337

A Bill for an Act Relating to Private Investigators and Guards.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 26H-4, Hawaii Revised Statutes, is amended to
read as follows:

“§26H-4 Repeal dates. (a) The following chapters are hereby repealed
effective December 31, 1987:
(1) Chapter 458 (Board of Dispensing Opticians)
(2) Chapter 459 (Board of Examiners in Optometry)
(3) Chapter 452 (Board of Massage)
(4) Chapter 471 (Board of Veterinary Examiners)
(5) Chapter 441 (Cemeteries and Mortuaries)
[(6) Chapter 463 (Board of Detectives and Guards)
(7)] (6) Chapter 455 (Board of Examiners in Naturopathy)
(b) The following chapters are hereby repealed effective December
31, 1988:
(1). Chapter 465 (Board of Psychology)
(2) Chapter 468E (Board of Speech Pathology and Audiology)
(3) Chapter 468K (Travel Agencies)
(4) Chapter 373 (Commercial Employment Agencies)
(5) Chapter 442 (Board of Chiropractic Examiners)
(6) Chapter 448 (Board of Dental Examiners)
(7) Chapter 436E (Board of Acupuncture)
989 (c) The following chapters are hereby repealed effective December 31,
1 :
(1) Chapter 444 (Contractors License Board)
(2) Chapter 448E (Board of Electricians and Plumbers)
(3) Chapter 464 (Board of Registration of Professional Engineers,
Architects, Surveyors and Landscape Architects)
(4) Chapter 466 (Board of Public Accountancy)
(5) Chapter 467 (Real Estate Commission)
(6) Chapter 439 (Board of Cosmetology) _
(7) Chapter 454 (Mortgage Brokers and Solicitors)
(8) Chapter 454D (Mortgage and Collection Servicing Agents)
3119 9(8) The following chapters are hereby repealed effective December
1,
(1) Chapter 447 (Dental Hygienists)
(2) Chapter 453 (Board of Medical Examiners)
(3) Chapter 457 (Board of Nursing)
(4) . Chapter 460J (Pest Control Board)
(5) Chapter 462A (Pilotage)
(6) Chapter 438 (Board of Barbers)
1601 (e) The following chapters are hereby repealed effective December 31,
(1) Chapter 448H (Elevator Mechanics Licensing Board)
(2) Chapter 451A (Board of Hearing Aid Dealers and Fitters)
(3) Chapte;r 457B (Board of Examlners of Nursing Home Adminis-
trators
(4) Chapter 460 (Board of Osteopathic Examiners)
(5) Chapter 461 (Board of Pharmacy)
(6) Chapter 461J (Board of Physical Therapy)
(7) Chapter 463E (Podiatry)
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1992 (f) The following chapters are hereby repealed effective December 31,
' (1) Chapter 437 (Motor Vehicle Industry Licensing Board)
(2) Chapter 437B (Motor Vehicle Repair Industry Board)
(3) Chapter 440 (Boxing Commission)[.]
% (g) The following chapter is hereby repealed effective December 31,
1997:
(1) Chapter 463 (Board of Private Detectives and Guards).”

SECTION 2. Section 463-5, Hawaii Revised Statutes, is amended to
read as follows:

“§463-5 Private detectives, guards, and agencies; license required. No
person shall engage in the business of private detective or guard, represent
oneself to be, hold oneself out as, list oneself, or advertise as a private
detective or guard or as furnishing detective investigating services or guard
services without first obtaining a license as a private detective or guard from
the board [of detectives and guards] upon payment of application], examina-
tion] and license fees and no firm, corporation, partnership, or association
shall engage in the business of private detective or guard, represent itself to
be, hold itself out as, list itself, or advertise as a private detective or guard
agency or bureau or as furnishing detective, investigating, or guard services
without first obtaining a license as a private detective or guard agency from
the board upon payment of application and license fees.”

SECTION 3. Section 463-6, Hawaii Revised Statutes, is amended to
read as follows:

“8463-6 Private detective; qualifications for license. The board [of
detectives and guards] may grant a private detective license to any suitable
person, corporation, partnership, or association making written application
therefor. The applicant, if an individual, or the principal detective of a
corporation, shall be a resident of the State, shall be not less than [twenty-
two] eighteen years of age, shall have a high school education or its equiva-
lent, and shall have had experience reasonably equivalent to at least four
years of full-time investigational work. The applicant shall disclose whether
the applicant has received treatment for any psychiatric or psychological
disorder, or whether such treatment has ever been recommended, and shall
not have been convicted in any jurisdiction of a crime which reflects unfa-
vorably on the fitness of the applicant to engage in the profession, provided
such sentence has not been annulled or expunged by court order. Any
licensee may employ as many agents, operatives, and assistants as necessary
for the conduct of business, provided such licensee, or the principal detec-
tive if a corporation is the employer, shall be held responsible for the acts of
those employees while they are acting within the scope and purpose of the
licensee’s business. Employees shall have an eighth grade education or its
equivalent. The employee shall disclose whether the employee has received
treatment for any psychiatric or psychological disorder, or whether such
treatment has ever been recommended, and shall not have been convicted in
any jurisdiction of a crime which reflects unfavorably on the fitness of the
employee to engage in the profession, provided there has not been any order
annulling or expunging the sentence. The emplover, with the written author-
ization of the employee, may conduct a criminal history records check of all
new employees directly through the Hawaii criminal justice data center
upon certification to the board that the signature on the authorization is
authentic and that the employee is employed in a guard or investigative

capacity.”

111



ACT 57

SECTION 4. Section 463-8, Hawaii Revised Statutes, is amended to
read as follows:

#§463-8 Guard; qualifications for license. The board [of detectives and
guards] may grant a guard or a guard agency license to any suitable person,
corporation, partnership, or association making written application there-
for. The applicant, if an individual, or the principal guard in the case of a
corporation, shall be a resident of the State, shall be not less than [twenty-
two] eighteen years of age, shall have a high school education or its equiva-
lent, and shall have had experience reasonably equivalent to at least four
years of full-time guard work. The applicant shall disclose whether the
applicant has received treatment for any psychiatric or psychological disor-
der, or whether such treatment has ever been recommended, and shall not
have been convicted in any jurisdiction of a crime which reflects unfavora-
bly on the fitness of the applicant to engage in the profession, provided such
sentence has not been annulled or expunged by court order. Any licensee
may employ as many agents, operatives, and assistants as necessary for the
conduct of business, provided such licensee, or the principal guard if the
employer is a corporation, shall be held responsible for the acts of those
employees while they are acting within the scope and purpose of the licens-
ee’s business. Employees shall have an eighth grade education or its equiva-
lent. The employee shall disclose whether the employee has received treat-
ment for any psychiatric or psychological disorder, or whether such
treatment has ever been recommended, and shall not have been convicted in
any jurisdiction of a crime which reflects unfavorably on the fitness of the
employee to engage in the profession, provided there has not been any order
annulling or expunging the sentence. The emplover, with the written author-
ization of the employee, may conduct a criminal history records check of all
new_employees directly through the Hawaii criminal justice data center
upon certification to the board that the signature on the authorization is
authentic and that the emplovee is employed in a guard or investigative
capacity.”

SECTION 5. Section 463-9, Hawaii Revised Statutes, is amended to
read as follows: '

“§463-9 Form of application for license. Application for such license
shall be made under oath on a form to be furnished by the board [of
detectives and guards] which form may require a statement of the appli-
cant’s full name, age, date and place of birth; residence and business address,
the business or occupation the applicant has engaged in for ten years
immediately preceding the date of the filing of the application with names
‘and addresses of employers, the date and place of any arrest or conviction of
a crime where there has not been any order annulling or expunging the
sentence or of any offense involving moral turpitude, whether the applicant
has received treatment for any psychiatric or psychological disorder, or
whether such treatment has ever been recommended, and such information,
including fingerprints of the applicant and such other information as the
board may require to investigate the character, competency, and integrity of
the applicant. The board shall conduct such investigation of the applicant’s
background, character, competency, and integrity as it deems appropriate,
and shall request criminal history records of the applicant from each juris-
diction in which the application form indicates the applicant lived for any
substantial period of time. The [police departments of the counties of this
State] Hawaii criminal justice data center shall provide such information on
request to the [board. The application shall be accompanied by affidavits of
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three reputable citizens of the State residing in the locality where the
applicant proposes to conduct business, stating that the applicant is a person
of good moral character.] director of commerce and consumer affairs.” -

SECTION 6. Statutory material to be repealed is bracketed. New
statutory material is underscored.

SECTION 7. This Act shall take effect upon its approval.
(Approved May 29, 1987.)

ACT 58 S.B.NO. 351

A Bill for an Act Relating to Animals.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 142-68, Hawaii Revised Statutes, is amended to
read as follows:

%8142-68 Fine for continued trespassing by animals. In case cattle,
horses, mules, asses, [or] sheep, swine, or goats trespass on any land, the
owner of the animals, if known, shall be notified by the owner or occupier of
the land trespassed upon, and if the owner of the animals does not remove
them within twenty-four hours, if the animals are trespassing on a homesite,
garden, or truck farm, or within forty-eight hours, if the animals are trespass-
ing on any other type of land, the owner of the animals shall be [fined not
more than $100.] subject to penalties as provided in section 142-12.”

SECTION 2. Section 142-67, Hawaii Revised Statutes, is repealed.

SECTION 3. Statutory material to be repealed is bracketed. New
statutory material is underscored. !

SECTION 4. This Act shall take effect upon its approval.
(Approved May 29, 1987.)

Note
1. Edited pursuant to HRS §23G-16.5.

ACT 59 S.B. NO. 365

A Bill for an Act Relating to Physical Therapy.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 461J-3, Hawaii Revised Statutes, is amended by
amending subsection (d) to read as follows:

“(d) Nothing in this chapter shall be construed to prohibit a certified
athletic trainer as recognized by the National Athletic Trainers Association
from performing within the scope of such certification; nor shall it be
construed to prohibit any person employed as an athletic trainer in any
public or private educational institution from [performing physical therapy
or physical therapy services as defined in section 461J-1;] administering hot
packs, whirlpool, and cold packs, protective taping, and basic first aid
intervention, or from acting under the direct supervision of a certified
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athletic trainer or team physician; provided that [such] the services are
performed on regularly enrolled students, [and provided further] that [such]
the students are engaged in or are eligible to engage in institutionally
sponsored athletic events|.], and that in no case shall the person claim to be a
physical therapist or claim to be performing physical therapy.” ‘

'SECTION 2. Statutory material to be repealed is bracketed. New
statutory material is underscored. , .

SECTION 3. This Act shall take effect upon its approval.
(Approved May 29, 1987.). '

ACT 60 S.B. NO. 366

A Bill for an Act Relating to Time Sharing.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 514E-10, Hawaii Revised Statutes, is amended
by amending subsection (a) to read-as follows: :

“(a) A developer shall not offer or dispose of a time share unit or a
time share interest unless the disclosure statement required by section 514E-
9 is filed with the director pursuant to the time specified in this chapter, or
the development is exempt from filing, and the time share plan to be offered
by the developer is acceptéd by the director for registration under this
chapter. The director shall not accept a developer’s time share plan if the

developer does not possess a-history of honesty, truthfulness, financial

integrity, and fair dealing.”

- SECTION 2. New statutory material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved May 29, 1987.)

ACT 61 - S.B.NO. 368

A Bill for an Act Relating to Advértisingv in Connection With Credit Sales.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 476-29, Hawaii Revised Statutes, fs amended
by amending subsection (b) to read as follows:

“(b) Any person who advertises by television, radio, telephone, news-
paper, magazine, other printed material, or in any other way, for the credit
sale of goods or services primarily for personal, family, or household pur-
poses, under a contract providing for the extension of closed-end credit, and
who in [such] that advertising recites the amount or percentage of any down
payment, the number of payments, the period of payment, the amount of
any payment, or the amount of any finance charge, shall in the same
advertisement recite: ' .

(1) The amount or percentage of the down payment;

(2) The terms of repayment; and =
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(3) The annual percentage rate[,] and, if the rate may be increased
after the buyer becomes contractually obligated on the con-
tract[.], that fact.”

SECTION 2. Statutory material to be repealed is bracketed. New
statutory material is underscored.

SECTION 3. This Act shall take effect upon its approval.
{Approved May 29, 1987.)

ACT 62 ~ S.B.NO.370

A Bill for an Act Relating to Private Activity Bonds.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The purpose of this Act is to allocate Hawaii’s annual
ceiling for tax-exempt private activity bonds among the governmental units
in the State authorized to issue such bonds, and to reflect the consolidation
of all prior ceilings for tax-exempt private activity type bonds into that one
ceiling in the Internal Revenue Code of 1986 (the “Code”), by the Tax
Reform Act of 1986, Public Law No. 99-514.

‘The Code places a $250,000,000 ceiling on the principal amount of
tax-exempt private activity bonds which may be issued within Hawaii for
the calendar years 1986 and 1987, and a $150,000,000 ceiling for each
calendar year thereafter. Under the Code the definition of private activity
bonds is expanded to include qualified mortgage bonds (such as the “Hula
Mae” bonds), which under prior law were subject to a separate ceiling
applicable only to such bonds, and qualified residential rental projects,
which under prior law were not subject to any state ceiling. Although the
Code includes a formula for the allocation of the ceiling among the govern-
mental units authorized to issue such bonds, the Code also allows a state to
establish a different formula for allocating the state ceiling among its govern-
mental units by state law.

, This Act establishes a formula that differs from the federal allocation
formula to provide more flexibility and to better serve the needs of the
counties and other issuers of private activity bonds within the State.

SECTION 2. Chapter 39B, Hawaii Revised Statutes, is amended by
adding a new section to be appropriately designated and to read as follows:

“§39B- Application of allocation. The extent to which all or any
part of an allocation made to a county or an issuer pursuant to section 39B-2
1s applied to a project subject to the annual state ceiling shall be evidenced by
a certificate of the issuer or the director of finance of a county, as applicable.”

, SECTION 3. Section 39B-1, Hawaii Revised Statutes, is amended to
read as follows‘: . .

“[[1§39B-1[]] Definitions. Whenever used in this part, unless a differ-
ent meaning clearly appears from the context: : : _

“Annual state ceiling” means the principal amount of private activity
bonds which may be issued in each calendar year by all issuers and counties
in the State under [DEFRA.] the Internal Revenue Code of 1986, as the same

may be amended.
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369 [“DEFRA” means the Federal Deficit Reduction Act of 1984, PL. 98-
N

“Department” means the department of budget and finance.

“Governing body” means the councils of the counties, or any other
body exercising the legislative powers of a county.

“Issuer” means any state department, board, commission, officer, or
authority, or private not-for-profit corporation authorized under the laws of
the State to issue private activity bonds.

“Private activity bond” shall have the same meaning as the term is
defined in [DEFRA, section 621. (Section 103(n) of the federal Internal
Revenue Code of 1954, as amended.)] the Internal Revenue Code of 1986,
as the same may be amended.”

SECTION 4. Section 39B-2, Hawaii Revised Statutes, is amended to
read as follows: :

“[[1§39B-2[]] Allocation of annual state ceiling. (a) The annual state
ceiling shall be allocated for each calendar year][, for so long as DEFRA is in
effect,] in the following proportions:

1) An amount equal to fifty per cent of the annual state ceiling to
the State; _

(2) An amount equal to [38.72] 37.55 per cent of the annual state

ceiling to the city and county of Honolulu; v

(3) An amount equal to [5.13] 5.03 per cent of the annual state

ceiling to the county of Hawaii;

(4) An amount equal to [2.15] 2.41 per cent of the annual state

ceiling to the county of Kauai; and - ‘

(5) An amount equal to [4.00] 5.01 per cent of the annual state

ceiling to the county of Maui. :

(b) The department, with the approval of the governor, may assign all
or any part of the allocation of the State to any issuer or any county for a
specific calendar year or years. At the request of the department, any issuer
or county to which any part of the State’s allocation has been assigned shall
return all or part of the assignment, in which case the department may
provide for its reassignment. ‘

(c) The department may request return of all or any part of the
allocations of one or more counties made pursuant to: subsection (a), and
may assign and reassign the allocation to any other county or issuer for a
specified calendar year or years. .

(d) A county, by resolution of its governing body, or any issuer, by
written certificate of such issuer, may request additional [bond] allocations
of the annual state ceiling from, or assign all or any part of its [bond] portion
of the allocation of the annual state ceiling to, the State for a specified
calendar year or years.” .

SECTION 5 Section 356-292, Hawaii Revised Statutes, is repealed.

SECTION 6. If any provision of this Act, or the application thereof to
any person or circumstance is held invalid, the invalidity does not affect
other provisions or applications of the Act which can be given effect without
the invalid provision or application, and to this end the provisions of this
Act are severable. ‘ ,

SECTION 7. Statutory material to be répealed is bracketed. New
statutory material is underscored.!
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SECTION 8. This Act shall take effect upon its approval.
(Approved May 29, 1987.)

Note
1. Edited pursuant to HRS §23G-16.5.

ACT 63 S.B. NO. 393

A Bill for an Act Relating to Veterinary Medicine.

Be It Enacted by the Legislature of the State of Hawaii. .

SECTION 1. Section 26H-4, Hawaii Revised Statutes, is amended to
read as follows:

“§26H-4 Repeal dates. (a) The following chapters are hereby repealed
effective December 31, 1987: ‘

(1) Chapter 458 (Board of Dispensing Opticians)

(2) Chapter 459 (Board of Examiners in Optometry)

(3) Chapter 452 (Board of Massage)

[(4) Chapter 471 (Board of Veterinary Examiners)
5)] (4) Chapter 441 (Cemeteries and Mortuaries)
6)] (5) Chapter 463 (Board of Detectives and Guards)
7)] - (6) Chapter 455 (Board of Examiners in Naturopathy)
b) The following chapters are hereby repealed effective December

8:
Chapter 465 (Board of Psychology)
Chapter 468E (Board of Speech Pathology and Audiology)
Chapter 468K (Travel Agencies)
Chapter 373 (Commercial Employment Agencies)
Chapter 442 (Board of Chiropractic Examiners)
Chapter 448 (Board of Dental Examiners)
7) Chapter 436E (Board of Acupuncture) .
¢) The following chapters are hereby repealed effective December 31,
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1989:

Chapter 444 (Contractors License Board)

Chapter 448E (Board of Electricians and Plumbers)

Chapter 464 (Board of Registration of Professional Engineers,

Architects, Surveyors and Landscape Architects)

Chapter 466 (Board of Public Accountancy)

Chapter 467 (Real Estate Commission)

.Chapter 439 (Board of Cosmetology)

Chapter 454 (Mortgage Brokers and Solicitors)

Chapter 454D (Mortgage and Collection Servicing Agents)

3119 9(8) The following chapters are hereby repealed effective December
1,1 .

(1) Chapter 447 (Dental Hygienists) .

(2) Chapter 453 (Board of Medical Examiners)

(3) Chapter 457 (Board of Nursing)

(4) Chapter 4607 (Pest Control Board)

(5) Chapter 462A (Pilotage)

(6) Chapter 438 (Board of Barbers)

(¢) The following chapters are hereby repealed effective December 31,
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1991:
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Chapter 448H (Elevator Mechanics Licensing Board) -

Chapter 451A (Board of Hearing Aid Dealers and Fitters)
Chapter 457B (Board of Examiners of Nursing Home Adminis-
trators)

Chapter 460 (Board of Osteopathic Examiners)

Chapter 461 (Board of Pharmacy)

Chapter 461J (Board of Physical Therapy)

Chapter 463E (Podiatry)

(f) The following chapters are hereby repealed effective December 31 ,

1992:
(1
(2)

Chapter 437 (Motor Vehicle Industry Licensing Board) -
Chapter 437B (Motor Vehicle Repair Industry Board)

(3) Chapter 440 (Boxing Commission)[.]
(g) The following chapter is hereby repealed effective December 31,

1997:
a

Chapter 471 (Board of Veterinary Examiners).”

SECTION 2. Section 4'71-2, Hawaii Revised Statutes, is amended to
read as follows: ,

“§471-2 License required. No person - shall practice veterinary
medicine, either gratuitously or for pay, or shall offer to so practice, or shail
announce or advertise, publicly or privately, as prepared or qualified to so
practice, or shall append the letters “Dr.” or affix any other letters to the
person’s name with the intent thereby to imply that the person is a practi-
tioner of veterinary medicine, without having a valid unrevoked license
obtained from the board of veterinary examiners; provided that nothing in
this chapter prevents or prohibits the following:

)

3

4

&)

(6)
(M

Any person from gratuitously treating animals in case of emer-
gency;
‘The owner of any animal or animals and the owner’s full-time,
regular employees from. caring for and treating any animals
belonging to the owner;
Any student enrolled in any veterinary school or college or any
employee of a veterinarian from working under the direct super-
vision of a veterinarian;
Any person from practicing veterinary medicine in the employ
of the United States government while engaged in the perform-
ance of the person’s official duties;
Any person licensed to practice veterinary medicine in any state,
or any certified scientist or professional in animal care, from
practicing in this State when in actual consultation with or under
the sponsorship of veterinarians of this State; provided that the
person licensed from another state, or the certified scientist or
professional in animal care, shall not open an office, or appoint a
1§1ace to meet patients, or receive calls within the limits of the
tate;
Any farmer from giving to another farmer the assistance custom-
arily given in the ordinary practice of animal husbandry; or
Any applicant who meets the licensing requirements of practic-
ing veterinary medicine under a veterinarian by permit; provid-
ed the applicant applies for and takes the first examination
scheduled by the board. A permit shall not be renewed.”

SECTION 3. Statutory material to be repeéled is bracketed. New
statutory material is underscored.
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SECTION 4. This Act shall take effect upon its approval.
(Approved May 29, 1987.)

- ACT 64 S.B.NO. 414

A Bill for an Act Relating to General Excise Tax Exemptions.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 359G-15, Hawaii Revised Statutes, is amended
to read as follows:

“8359G-15 Exemption from general excise taxes. (a) The authority
may certify for exemption from general excise taxes any qualified person or
firm involved with a newly constructed or rehabilitated project developed
under this chapter[,] or chapter 356[, or section 46-15.1].

[(b) In accordance with rules established by the authority, existing low
and moderate income housing projects receiving government assistance
under an agreement with a governmental body that regulates rents and
operations of the projects may receive an exemption annually upon review
and certification by the authority for any qualified period. The authority
shall notify the department of taxation of any such certification provided to
existing projects.

(¢)] (b) All claims for exemption under this section shall be filed with
and certified by the authority and forwarded to the department of taxation.
Such exemption as filed and approved, shall not be considered a subsidy for
the purpose of this chapter. ,

[(d) For the purpose of this section, “government assistance” means
assistance under a low or moderate income housing program from the State
or the United States or any of their political subdivisions, agencies, or
instrumentalities, corporate or otherwise which is approved by the
authority.]”

SECTION 2. Statutory material to be repealed is bracketed. New
statutory material is underscored.

SECTION 3. This Act shall take effect ﬁpon,‘its approval.
(Approved May 29, 1987.)

ACT 65 S.B.NO. 434

A Bill for an Act Relating to Penalties.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 189-16, Hawaii Revised Statutes, is amended tb
read as follows: :

“[[1§189-16[] Penalty.] Penalties. A person violating the provisions of
section 189-15 or any of the sections in this part for which a penalty is not
otherwise provided. or any rule of the department adopted thereunder, shall
be guilty of a petty misdemeanor, and upon conviction thereof, shall be
punished as provided by law; provided that any punishment for any viola-
tion of the provisions of section 189-15 shall not be deemed to preclude the
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State from bringing legal actions for damages to, or loss of, such fish
aggregating devices.”

SECTION 2. Statutory material to be repealed is bracketed. New
statutory material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved May 29, 1987.)

ACT 66 | S.B.NO. 435

A Bill for an Act Relating to Fishing Regulations.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Chapter 188, Hawaii Revised Statutes, is amended by
adding a new section to be appropriately designated and to read as follows:

“§188-  Prohibition on disposal of fishing gear. Tt is unlawful to
discard or otherwise dispose of any fishing net, trap, or gear with netting, or
parts thereof, in the waters of the State.”

SECTION 2. New statutory material is underscored.!

SECTION 3. This Act shall take effect upon its approval.
(Approved May 29, 1987.) :

: } Note
1. Edited pursuant to HRS §23G-16.5.

. ACT 67 S.B.NO. 442

A Bill for an Act Relating to Health Care Professionals.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The Hawaii Revised Statutes is amended by adding a
new chapter to be appropriately designated and to read as follows:

“CHAPTER
HEALTH CARE PROFESSIONALS

§ -1 Construction of laws. The purpose of licensing health care
professionals is to protect the public health and safety and the general
welfare of the people of this State. The powers conferred upon licensing
boards and the department by the applicable licensing statutes and by this
chapter shall be liberally construed to carry out this purpose. Any license
issued to a health care professional is a revocable privilege.

§ -2 Definitions. As used in this chapter:

“Board” means the board of dental examiners, the board of medical
examiners, the board of nursing, the board of osteopathic examiners, and the
board of veterinary examiners.

ff . “Department” means the department of commerce and consumer
affairs.
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“Health care professional” includes physicians and surgeons and
others licensed pursuant to chapters 453 and 460, podiatrists licensed
pursuant to chapter 463E, dentists licensed pursuant to chapter 448, nurses
licensed pursuant to chapter 457, and veterinarians licensed pursuant to
chapter 471. ,

-3 Powers. (a) In addition to any other powers conferred by law,
the boards shall have the following powers:

(1) To establish by rule an inactive license category for those not
currently practicing in the State, including the procedure and
conditions for activation of the license;

(2) To establish by rule a retired license category including the
procedure and conditions for activation of the license;

(b) Notwithstanding any other law to the contrary, the boards and the
department may communicate or cooperate with any federal, state, or
county licensing board or agency, or any other federal, state, or county
agency which is investigating an applicant or a licensee, on matters pertain-
ing to the professional qualifications or fitness of the applicant or licensee.
All disciplinary actions taken by the boards, including license denials, shall
be matters of public record and be promptly reported by the board to any
central disciplinary data bank or clearinghouse in the United States, to the
state professional societies, to the state hospital association, and, upon
request, to any health care facility. Voluntary surrender of, and voluntary
limitations on, the license of any person shall be a matter of public record
and shall be reported to the disciplinary banks or clearinghouses, to the state
professional societies, to the state hospital association, and, upon request, to
any health care facility in the State.

§ -4 Advisory committees. (a) The director of commerce and con-
sumer affairs may establish advisory committees, the members of which
shall serve as consultants to the boards in their review of health care
professionals referred for possible disciplinary action and as experts to the
department for investigations. The advisory committee shall be appointed
by the director from a list of health care professionals submitted annually by
the board for which an advisory committee is appointed.

The director shall develop an information sheet for each member
describing the committee’s purpose, roles and responsibilities of members,
and procedures used to carry out the committee’s work. When the board or
director requests assistance from any member of the committee on a case,
the board or director, as the case may be, shall make initial inquiries as may
be necessary for the purpose of eliminating conflicts of interest prior to
submission to any member of the committee. ,

(b) The membership of the advisory committee shall reflect, insofar
as is practical, all areas of professional practice and include subgroupings of
the major specialties. Each member of the committee shall serve until a new
committee is established, or until the particular case for which the member
was designated a consultant or expert has been concluded.

(c) All members of the advisory committee shall serve voluntarily and
without compensation, but shall be paid reasonable allowances for travel
and living expenses which may be incurred as a result of performance of
their duties on the committee. The costs shall be paid by the department.

(d) There shall be no civil liability for any member of the advisory
committee for any act done in furtherance of the purpose for which the
advisory committee was established.” ' :

SECTION 2. Section 453-8.5, Hawaii Revised Statutes, is repealed.
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SECTION 3. Section 45 3-17, Hawaii Revised Statutes, is amended to
read as follows:

“§453-17 Subpoena of peer review adverse decision report. In connec-
tion with an investigation under section 453-7.5, the director of commerce
and consumer affairs may issue subpoenas, pursuant to section 26-9(i),
compelling the production of hospital records of patients whose cases were
reviewed by a peer review committee that filed a report pursuant to section
663-1.7, as well as the full report reflecting the committee’s decision and the
basis of that decision, notwithstanding section 624-25.5. A medical society,
hospital, or health care facility shall expunge from the documents [specific]
only the following patient identifiers[.]: name, address, telephone number,
hospital identification number, and social security number. Information for
investigation which was obtained through a subpoena shall be for the sole
use by the department of commerce and consumer affairs to carry out its
responsibilities and functions and shall be held confidential by the depart-
ment, unless the information is admissible evidence at a hearing held under
section 453-9. This investigation shall be deemed a sensitive matter related
to public safety under section 92-5.”

SECTION 4. Statutory material to be repealed is bracketed. New
statutory material is underscored. ! - ‘

SECTION 5. This Act shall take effect upon its approval.
(Approved May 29, 1987.)

Note
1. Edited pursuant to HRS §23G-16.5.

ACT 68 ' S.B.NO. 447

A Bill for an Act Relatingvto Chiropractic.
Be It Enacted by the Legislature of the.State of Hawaii:

SECTION 1. Section 442-6, Hawaii Revised Statutes, is amended by
amending subsections (c) and (d) to read as follows: :

“(c) The applicant shall be required to pass parts I and II of the
national board of chiropractic examiners’] National Board of Chiropractic
Examiners’ examination in order to qualify for the state chiropractic exami-
nation. The state examinations shall be designed to ascertain the fitness and
qualifications of the applicant to practice chiropractic. The board may
contract with professional testing services to prepare, administer, and grade
the state examinations. The state examination may include both practical
demonstration and a written examination. A license shall be granted to any
applicant who attains a numerical score of seventy-five or higher in all
subjects and sections of the state examination. Any applicant failing to make
the required grade may be reexamined at the next regular examination upon
payment of a reexamination fee. Any person seeking licensiire under this
chapter, including approval to use physiotherapy modalities, shall demon-
strate to the satisfaction of the board that the person has received training in
the use of physiotherapy modalities at an accredited institution and passed
the physiotherapy portion of the National Board of Chiropractic Examiners
examination. The board may require an applicant to complete a practical
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demonstration examination which shall include an examination of the
applicant’s performance in using physiotherapy treatment techniques and
equipment. ‘

" (d) No person licensed [as a] to practice chiropractic in this State shall
use physiotherapy modalities without receiving approval by the board to do
s0. [The board by rule shall establish the criteria and procedures for granting
this approval. Any person seeking licensure under this chapter, including
approval to use physiotherapy modalities must demonstrate to the satisfac-
tion of the board that the person has received training in the use of physio-
therapy modalities at an accredited institution and passed the physiotherapy
portion of the National Board of Chiropractic Examiners examination, in
addition to the requirements of subsection (c). The board shall require an
applicant for approval to use physiotherapy modalities to complete a practi-
cal demonstration examination which shall include an examination of the
applicant’s performance in using physiotherapy treatment techniques and
equipment, with emphasis on the more complex and dangerous techniques.
The practical demonstration examination shall use standardized questions
of uniform difficulty for each applicant and provide for grading of each
applicant by two examiners who shall grade independently and have had
appropriate training in calibrated grading procedures.]

The board shall adopt rules for granting approval for the use of
physiotherapy modalities by persons holding valid, current licenses under
this chapter on June 4, 1984. The board may require any licensed chiroprac-
tor to take and pass a written or practical examination before granting
approval to use physiotherapy modalities.”

SECTION 2. Statutory material to be repealed is bracketed. New
statutory material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved May 29, 1987.)

ACT 69 S.B.NO. 448

A Bill for an Act Relating to Consumer Protection.
Be It Enacted by the Legislature of the State of Hawaii:

| SECTION 1. Section 487-14, Hawaii Revised Statutes, is amended to
read as follows: -

© “§487-14 Restitution. In any civil action brought by the director of the
office of consumer protection to collect civil penalties or enjoin unlawful acts
or practices, the court hearing the action may include in its orders or
judgments such provisions as may be necessary to effect restitution to any
person who [sustained damages] is injured as a result of the unlawful acts
and practices which are the subject of the action and who [testified] submits
proof of entitlement to restitution in the prosecution of the action. Any
person in whose favor restitution is ordered need not accept restitution, but
the person’s acceptance and full performance of restitution shall bar recov-
ery by the person of any other damages in any action on account of the same
acts or practices against the person making restitution.”

SECTION 2. Statutory material to be repealed is bracketed. New
statutory material is underscored. v

123



ACT 70

SECTION 3. This Act shall take effect upon its approval.
(Approved May 29, 1987.)

ACT 70 S.B. NO. 449

A Bill for an Act Relating to Optometry.
Be It Enacted by the Legislature of the State of Hawaii:

- SECTION 1. Section 459-7, Hawaii Revised Statutes, is amended by
amending subsection (c) to read as follows:

“(c) The applicants for examination shall be given due notice of the
date and place of each examination. [An applicant who fails to pass an
examination on the applicant’s first attempt, shall be permitted upon pay-
ment of a reexamination fee, to take a second or third examination covering
only those parts of the examination which the applicant failed to pass. An
applicant who fails to pass the examination on the third attempt or any
subsequent attempt shall be required in each instance to file a new applica-
tion, pay the application and examination fees, and take a complete
examination.]

Any person aggrieved by the denial or refusal of the board to issue a
license may submit a_request for a_contested case hearing pursuant to
chapter 91 within sixty days of the date of the refusal or denial. An appeal to
the circuit court of the circuit within which the applicant resides may be
taken from [any decision of the board by any applicant who is refused or
denied a license.] the board’s final order.

Every candidate who passes an examination shall be licensed as
possessing the qualifications required by this chapter, and shall receive from
the board a proper license upon payment of a license fee.”

SECTION 2. Statutory material to be repealed is bracketed. New
statutory material is underscored. '

SECTION 3. This Act shall take effect upon its approval.
(Approved May 29, 1987.)

ACT 71 | S.B.NO. 450

A Bill for an Act Relating to OSteopathy.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 460-1, Hawaii Revised Statutes, is amended to
read as follows: ‘

“§460-1 License to practice. No person shall practice as an osteopathic
physician and surgeon either gratuitously or for pay, or shall offer to so
practice, or shall advertise or announce, either publicly or privately, that the
person is prepared or qualified to so practice, or shall append the letters
“Dr.” or the letters “D.0.” to the person’s name, with the intent thereby to
imply that the person is a practitioner as an osteopathic physician and
surgeon, without having a valid unrevoked license, obtained from the board
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of osteopathic examiners, in form and manner substantially as hereinafter
set forth.

Nothing herein shall:

(1) Apply to any osteopathic physician and surgeon from another
state who is in actual consultation with a licensed physician of
this State if the physician from another state is licensed to
practice in the state in which the physician resides; provided that
the physician from another state shall not open an office, or
administer treatment to any patient except in actual temporary
consultation with a resident licensed physician of this State; or

(2) Prohibit services rendered by any osteopathic physician’s assis-
tant when [such] the services are rendered under the supervi-
sion, direction, and control of an osteopathic physician and
surgeon licensed in this State[. Such direction and control shall
not be construed in every case to require the personal presence of
the supervising and controlling osteopathic physician and sur-
geon.], as may be specified by rule or statute. The board of
osteopathic examiners shall adopt rules to define the type of
supervision, direction, and control that must be maintained and
the extent that the personal presence of the osteopathic physi-
cian and surgeon will be required. Any osteopathic physician
and surgeon who employs or directs [a] an osteopathic physi-
cian’s assistant shall retain full professional and personal re-
sponsibility for any act which constitutes the practice of osteo-
pathic medicine and surgery when performed by [such] an
osteopathic physician’s assistant.”

SECTION 2. Statutory material to be repealed is bracketed. New
statutory material is underscored. '

SECTION 3. This Act shall take effect upon its approval.
(Approved May 29, 1987.)

ACT 72 S.B.NO. 451

A Bill for an Act Relating to Licensing of Psychologists.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 465-4, Hawaii Revised Statutes, is amended by
amending subsection (a) to read as follows:

“(a) There is created a board of psychology, within the department of
commerce and consumer affairs for administrative purposes, consisting of
seven members. In accordance with section 26-34, the governor shall ap-
point, with the advice and consent of the senate, five members representing
varied specialties of the profession [from persons who would qualify for

‘licensure under this chapter], each of whom shall be licensed to practice
psychology under this chapter and have a minimum of five years of post-
doctoral professional experience, and two lay members from the community
at large. A lay member shall not be a psychologist, an applicant, or former
applicant for licensure as a psychologist. The board shall elect one of its
members to serve as chairman.”
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SECTION 2. Section 465-6, Hawaii Revised Statutes, is amended to
read as follows:

“§465-6 Powers and duties. The board shall:

(1) Examine the qualifications of applicants for licensing under this
chapter to determine their eligibility for licensing as psycholo-
gists and forward to the director the names of applicants who are
eligible for licensing no later than ninety days after the date of
application;

(2) Prepare, administer, and grade examinations and tests for appli-
cants as may be required for the purposes of this chapter. The
board shall determine the scope and length of the examinations
and tests, whether they shall be oral, written, or both and the
score that shall be deemed a passing score. Examinations must
be scheduled at least once annually; ‘

(3) Keep arecord of action taken on all applicants for licensing; the
names of all persons licensed; petitions for temporary permits;
actions involving suspension, revocation, or denial of licenses;
[and recommendations for reciprocity] decisions on waiver of
examination in whole or in part and receipt and disbursal of any
moneys; and ‘

(4) Adopt, amend, and repeal pursuant to chapter 91, rules as it
deems proper for the purposes of this chapter.”

SECTION 3. Section 465-10, Hawaii Revised Statutes, is amended to
read as follows:

“§465-10 [Reciprocity.] Examination waiver. (a) The board may rec-
ommend licensing without written or oral examination of an applicant who
has not previously failed to pass an examination in psychology prescribed by
the board and who submits evidence satisfactory to the board that the
applicant[:

(1) Holds a doctoral degree from an accredited institution of higher
education with training and education in the field of psychology
adequate to the satisfaction of the board; and

(2) Iscertified orlicensed, and in good standing, to practice psychol-
ogy in another state deemed by the board to have standards
.equivalent to this chapter; or

(3) Is a diplomate in good standing of the American Board of
Examiners in Professional Psychology.] is certified or licensed.
and in good standing, to practice psychology in another state
deemed by the board to have standards equivalent to this chap-
ter.

(b) The director shall issue a license under this section in the same

manner and subject to the same conditions specified in section 465-8.”

SECTION 4. Section 465-11, Hawaii Revised Statutes, is amended to
read as follows:

“§465-11 Renewals. (a) Every license issued under this chapter shall
be renewed biennially on or before June 30 of each even-numbered year.
Failure to renew a license shall suspend the license; provided that a psychol-
ogist whose license has been suspended for failure to renew may reinstate the
license by payment of the renewal fee for the biennium in which the failure
occurred, and provided that the period of suspension is not greater than one
year. If licensing has lapsed for more than one year, the person may reapply
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fcl)lr a license in the manner prescribed in the previous sections of this
chapter. : :
(b) A psychologist in good standing who will not be practicing in the
State for at least one year may petition the board to have the psychologist’s
Ticense placed on inactive status without penalty. When the psychologist
wishes to return to practice, an application shall be made to the board for
reinstatement upon payment of the license fee for the biennial period and
subject to the board’s review of the application as provided in its rules.”

SECTION 5. Section 465-13, Hawaii Revised Statutes, is amended to
read as follows:

“8465-13 Denial, suspension, revocation of license, or probation of a
license holder. (a) The board shall refuse to grant a license to any applicant
and may revoke or suspend any license, or may place a license, or may puta
license holder on conditional probation, upon any of the following grounds:

(1) Professional misconduct [or], gross carelessness [or], manifest

incapacity, or incompetency 1n the practice of psychology;

[(2) Habitual use of narcotic drugs or any other substance which
impairs the intellect and judgment to such an extent as to
incapacitate the applicant or license holder for the practice of
psychology;

3) Habitual drunkenness;

(4)] (2) Violation of this chapter by the applicant within one year of
the application, or violation of this chapter by a license holder
any time the license is valid; [or :

(5)] (3) Any unethical practice of psychology as defined by the board

in accordance with its own rules[.];

Fraud or deception in applying for or procuring a license to

practice psychology as defined in section 465-1;

Conviction of a crime substantially related to the qualifications,

functions, or duties of psychologists;

Wilful unauthorized communication of information received in

professional confidence:

The suspension, revocation, or imposition of probationary con-

ditions by another state of a license or certificate to practice

psychology issued by that state if the act for which the disciplin-
ary action was taken constitutes a violation of this chapter;

(8) The commission of any dishonest, corrupt, or fraudulent act or

any act of sexual abuse, or sexual relations with a client, or sexual
misconduct which is substantially related to the qualifications,
functions, or duties of a psychologist;

(9) Harassment, intimidation, or abuse, sexual or otherwise, of a

client or patient;

(10) Exercising undue influence in the manner as to exploit the client
or patient for financial or other personal advantage to the practi-
tioner or a third party;

(11) Conviction of fraud in filing medicaid claims or conviction of
fraud in filing claims to any third party payor. for which a copy of
the record of conviction, certified by the clerk of the court
entering the conviction, shall be conclusive evidence;

(12) Aiding or abetting any unlicensed person to engage in the prac-
tice of psychology: v

(13) Repeated acts of excessive treatment or use of diagnostic proce-
dures as determined by the standard of the local community of
licensees; or ‘

B ELE
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(14) Inability to practice psychology with reasonable skill and safety
to patients or clients by reason of illness, inebriation, or.exces-
sive use of any substance, or as a result of any mental or physical
condition.

(b) The board at its discretion may order any licensee who is placed
on probation or whose license is suspended to obtain additional training and
to take an examination as prescribed by the board.”

SECTION 6. Section 465-15, Hawaii Revised Statutes, is amended
by amending subsection (b) to read as follows:

“(b) Any person who violates this chapter shall be fined ndt more than
[$500] $1000 for each violation of this chapter or imprisoned not more than
one year, or both.” ‘

SECTION 7. Statutory material to be repealed is bracketed. New
statutory material is underscored. ‘

SECTION 8. This Act shall take effect upon its approval.
(Approved May 29, 1987.)

ACT73 | S.B. NO. 452

A Bill for an Act Relating to Dental Hygienists.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 447-1, Hawaii Revised Statutes, is amended by
amending subsections (a) and (b) to read as follows: :

“(a) Any person eighteen years of age or over and holding or having a
diploma or a proper certificate of graduation from an accredited high school
employing at least a four year course of instruction and likewise holding and
having a diploma or proper certificate of graduation from [an American
training] a dental hygiene school [for dental hygienists] accredited by the
American Dental Association (A.D.A.) Commission on Dental Accredita-
tion requiring at least a two year course, [accredited and] recognized by the
board of dental examiners, upon written application made to and filed with
the secretary of the board at least thirty days prior to the date selected by the
board for the examination, may be examined by the board for qualification
as a dental hygienist.

The application for examination shall be accompanied by the appli-
cant’s certificate of graduation, and at the time of filing the [same,] applica-
tion, the applicant shall pay to the board application and examination fees,
which fees, together with all other fees or charges in this chapter, shall be as
provided in rules adopted by the director of commerce and consumer affairs
pursuant to chapter 91, and shall be deposited with the director of finance to
the credit of the general fund.

(b) Two examinations shall be held in each year at [such] the time [as]
the board designates. The examinations shall cover subjects considered
essential by the board for a dental hygienist and shall likewise include a
practical examination on the removal of deposits or stains from the [ex-
posed] surfaces of the teeth. The board shall furnish a chair and engine, but
the applicant shall supply all necessary instruments, materials, and patients
for the examination.” '
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SECTION 2. Section 447-3, Hawaii Revised Statutes, is amended by
amending subsection (b) to read as follows:

“(b) Clinical dental hygiene may be practiced by a licensed dental
hygienist. The practice of clinical dental hygiene is defined as the removal of
hard and soft deposits and stains from the portion of the crown and root
surfaces to the depth of the gingival sulcus, polishing natural and restored
-surfaces of teeth, the application of preventive chemical agents to the
coronal surfaces of teeth, which chemical agents have been approved by the
board of dental examiners, and [may] the use [such] of mouth washes as are
approved by the board, but shall not [perform] include the performing of any
repair work or the preparation thereof, or any other operation on the teeth or
tissues of the mouth; provided that nothing herein shall prohibit a dental
hygienist from using or applying topically any chemical agent which has
been approved in writing by the department of health for any of the purposes
set forth in part V of chapter 321, and other procedures delegated by the
dentist in accordance with the rules of the board of dental examiners.

In addition, a licensed, certified dental hygienist may [take dental
impressions for study casts or] administer intra-oral infiltration local anes-
thetics under the direct supervision of a dentist; provided that the board of
dental examiners shall establish a certification process not later than June
30, 1986, which shall include the establishment of criteria for a comprehen-
sive course work, the completion of which shall be a prerequisite to a
licensed dental hygienist taking a certification examination.”

SECTION 3. Statutory material to be repealed is bracketed. New
statutory material is underscored.

SECTION 4. This Act shall take effect upon its approval.
(Approved May 29, 1987.)

ACT 74 S.B. NO. 469

A Bill for an Act Relating to Unfair and Deceptive Practices.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Chapter 481B, Hawaii Revised Statutes, is amended by
adding a new section to be appropriately designated and to read as follows:

“§481B-  Sale of computers; disclosure requirements. No person
shall advertise, offer to sell, or sell a computer, if the person has removed or
replaced or had removed or replaced any computer part or component from
the computer as received from the manufacturer, unless the person conspic-
wously discloses in type of no less than eight point size, all parts removed or
replaced in writing to the consumer.

As used in this section “computer” has the same meaning as defined
in section 708-890.”

SECTION 2. New statutory material is underscored.!
SECTION 3. This Act shall take effect upon its approval.
(Approved May 29, 1987.)

Note
1. Edited pursuant to HRS §23G-16.5.

129



ACT75
ACT 75 S.B.NO. 521

A Bill for an Act Relating to Contractors.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 444-18, Hawaii Revised Statﬁtes, is amended to
read as follows:

“?444—18 Hearings. In every case where it is proposed to [refuse to
grant a license or to] revoke or suspend a license [or to refuse to renew a
license,] or where a license application has been denied, the contractors
license board shall give the person concerned [notice and] an opportunity for
ahearing in conformity with chapter 91. [The notice shall be given in writing
by registered or certified mail with return receipt requested at least fifteen
days before the hearing.] The hearing whenever possible shall be held on the
island on which the aggrieved party resides. '

[In all proceedings before it, the board and each member thereof shall
have the same powers respecting administering oaths, compelling the atten-
dance of witnesses, and the production of documentary evidence, and
examining witnesses as are possessed by circuit courts. In case of disobedi-
ence by any person of any order of the board, or any member thereof, or of
any subpoena issued by it, or the member, or the refusal of any witness to
testify to any matter regarding which the witness may be questioned lawful-
ly, any circuit judge, on application by the board, or a member thereof, shall
compel obedience as in the case of disobedience of the requirements of a
subpoena issued by a circuit court, or a refusal to testify therein.]”

SECTION 2. Statutory material to be repealed is bracketed. New
statutory material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved May 29, 1987.)

ACT 76 S.B. NO. 568

A Bill for an Act Relating to the Practice of Medicine and Surgery.
Be It Enacted by the Legislature of the State of Hawaii: ‘

SECTION 1. Section 453-8, Hawaii Revised Statutes, is amended by
amending subsection (a) to read as follows:

“(a) Any license to practice medicine and surgery may be revoked,
limited, or suspended by the board of medical examiners at any time in a
proceeding before the board, or may be denied, for any one or more of the
following acts or conditions on the part of the holder of such license or the
applicant therefor: :

Procuring, or aiding or abetting in procuring, a criminal abor-
tion; ,

(2) Employing any person to solicit patients for one’s self:

(3) Engaging in false, fraudulent, or deceptive advertising, in-
cluding, but not limited to:
(A) Making excessive claims of expertise in one or more medi-

cal specialty fields;

(B) Assuring a permanent cure for an incurable disease; or
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- (C) Making any untruthful and improbable statement in ad-
vertising one’s medical or surgical practice or business;

Being habituated to the excessive use of drugs or alcohol; or
being addicted to, dependent on, or an habitual user of a narcot-
ic, barbiturate, amphetamine, hallucinogen, or other drug hav-
ing similar effects;
Practicing medicine while the ability to practice is impaired by
alcohol, drugs, physical disability, or mental instability;
Procuring a license through fraud, misrepresentation, or deceit
or knowingly permitting an unlicensed person to perform activi-
ties requiring a license;
Professional misconduct [or], gross [carelessness] negligence, or
manifest incapacity in the practice of medicine or surgery;
[Negligence or incompetence,] Incompetence or multiple in-
stances of negligence, including, but not limited to, the consis-
tent use of medical service which is inappropriate or unnecessa-

Iy; :

Conduct or practice contrary to recognized standards of ethics of

the medical profession as adopted by the Hawaii Medical Asso-
ciation or the American Medical Association;

Violation of the conditions or limitations upon which a limited
or temporary license is issued; '
Revocation, suspension, or other disciplinary action by another
state of a license or certificate for reasons as provided in this
section; ' _

Conviction, whether by nolo contendere or otherwise, of a penal
offense substantially related to the qualifications, functions, or
duties of a physician, notwithstanding any statutory provision to
the contrary;

Violation of chapter 329, uniform controlled substance act, or
any rule adopted thereunder;

Failure to report to the board, in writing, any disciplinary deci-
sion issued against the licensee or the applicant in another

jurisdiction within thirty days after the disciplinary decision is
1ssued; or

Submitting to or filing with the board any notice, statement, or
other document required under this chapter, which is false or
}}ntrue or contains any material misstatement or omission of
act.”

SECTION 2. Statutory material to be repealed is bracketed. New
statutory material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved May 30, 1987.) »

ACT 77 $.B.NO. 589

A Bill for an Act Relating to Derelict Vehicles.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 290-8, Hawaii Revised Statutes, is amended to
read as follows:
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“§290-8 Derelict vehicle. A vehicle shall be deemed a derelict by the
administrative head of the agency designated to carry out section 290-1 if
major parts have been removed [so as to render] or material damage to the
vehicle has rendered the vehicle inoperable and one of the following condi-
tions exists:

(1) The vehicle is registered for the current registration period and

the registered and legal owners no longer reside at the addresses
~-onrecord with the county director of finance;

(2) The vehicle has been registered for the current or previous
registration period and the registered and legal owners disclaim
ownership;

(3) The vehicle identification number and license plates have been
removed so as to nullify efforts to locate or identify the current
registered and legal owners;

(4) The vehicle has not been registered for the current or previous
registration periods;

(5). The vehicle registration records of the county director of finance
contain no record that the vehicle has ever been registered in the
county; or

(6) The vehicle is ten model years old or older.

Prior to authorizing the removal of a derelict vehicle, the administrative
head of the agency designated to carry out section 290-1 must notify the
county chief of police.”

SECTION 2. Statutory material to be repealed is bracketed. New
statutory material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved May 30, 1987.)

ACT 78 S.B. NO. 590

A Bill for an Act Relating to License Plates of Stored Vehicles.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 249-5, ,HaWaii Revised Statutes, is amended to
read as follows:

“§249-5 Exemptions for stored vehicles; refunds. All vehicles taxable
under sections 249-1 to 249-13, which are stored so that they are not used for
transportation, or for the other purposes covered by section 249-2, shall be
exempt from the tax imposed under this chapter for the period of storage;
provided that the owner of each such vehicle shall first present to the director
of finance a signed and sworn affidavit stating the fact of such storage,
together with such other relevant facts as may be required by the director of
finance and shall surrender the last issued certificate of registration, license
plates, and emblem for such vehicle. If the affidavit, certificate of registra-
tion, license plates, and emblem are presented to the director of finance after
the expiration of the vehicle’s registration period, then the unpaid tax for
each month the license plates could have been validated with an emblem
plus the fee for the currently issued license plates and emblem shall be paid
in full upon presenting the affidavit. Should the affidavit be presented to the
director of finance after payment of the current year’s tax, then a portion of
the tax, for each full month remaining in such current year shall be refunded
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upon completion of all storage requirements, but no refund shall be made for
a period less than one month. The director of finance may dispose of the
license plates for any vehicle whose registration has been expired for more
than one vear, and the owner shall be required to purchase new license plates
and a new emblem upon removing the vehicle from storage.”

SECTION 2. New statutory material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved May 30, 1987.)

ACT 79 S.B. NO. 594

A Bill for an Act Relating to Hawaii Housing Authority—Housing Projects.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 359G-4.1, Hawaii Revised Statutes, is amended

by amending subsection (a) to read as follows: ‘
“(a) The authority may develop, on behalf of the State or in partner-

ship, or may assist under a government assistance program in the develop-
ment of housing projects which shall be exempt from all statutes, ordi-
nances, charter provisions, and rules of any governmental agency relating to
planning, zoning, construction standards for subdivisions, development and
improvement of land, and the construction of units thereon; provided that:
(1) The authority finds the project is consistent with the purpose

and intent of this chapter, and meets minimum requirements of

health and safety; ‘ o

(2) The development of the proposed project does not contravene
any safety standards or tariffs approved by the public utilities
commission for public utilities; and

(3) The legislative body of the county in which the project is to be
situated [or, where a land designation amendment is required,
the land use commission] shall have approved the project.

(A) The legislative body [or land use commission] shall ap-
prove or disapprove the project within forty-five days after
the authority has submitted the preliminary plans and
specifications for the project to the legislative body [or
land use commission]. If after the forty-fifth day a project
is not disapproved, it shall be deemed approved by the
legislative body [or land use commission].

(B) No action shall be prosecuted or maintained against any
county, its officials, or employees, on account of actions
taken by them in reviewing, approving, or disapproving
the plans and specifications. :

(C) The final plans and specifications for the project shall be
deemed approved by the legislative body if the final plans
and specifications do not substantially deviate from the
preliminary plans and specifications. The final plans and
specifications for the project shall constitute the zoning,
building, construction, and subdivision standards for that
project. For purposes of sections 501-85 and 502-17, the
executive director of the authority or the responsible coun-
ty official may certify maps and plans of lands connected

133



ACT 80

. with the project as having complied with applicable laws
and ordinances relating to consolidation and subdivision
of lands, and such maps and plans shall be accepted for
registration or recordation by the land court and registrar.

(4) The land use commission shall approve or disapprove a bounda-

ry change within forty-five days after the authority has submit-
ed the petition to the commission as provided in section 205-4
[f after the forty-fifth day the petition is not disapproved, it shall
be deemed approved by the commission.”

SECTION 2. Statutory material to be repealed is bracketed. New
statutory material is underscored. :

SECTION 3. This Act shall take effect upon its approval.
(Approved May 30, 1987.)

F—t{e

ACT 80 S.B. NO. 597

A Bill for an Act Relating to County Housing Powers.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 46-15.1, Hawaii Revised Statutes, is amended
by amending subsection (b) to read as follows: .

“(b) Any law to the contrary notwithstanding; any county may:

(1) Authorize and issue bonds under chapter 47 and chapter 49 to
provide moneys to carry out-the purposes of this section[,] or
section 46-15.2, including the satisfaction of any guarantees
made by the county pursuant to this section;

(2) Appropriate moneys of the county to carry out the purposes of
this section;

(3) Obtain insurance and guarantees from the State or the United
States, or subsidies from either; .

(4) Designate, after holding a public hearing on the matter and with
the approval of the respective council, any lands owned by it for

_the purposes of this section; :

(5) Provide interim construction loans to partnerships of which it is
a partner and to developers whose projects qualify for federally
assisted project mortgage insurance, or other similar programs
of gederal assistance for persons of low and moderate income;
an

(6) Adoptsuch rules pursuant to chapter 91 as are necessary to carry
out the purposes of this section.”

SECTION 2. Section 46-15.2, Hawaii Revised Statutes, is amended
to read as follows: '

“8§46-15.2 Housing; additional county powers. In addition and supple-
mental to the powers granted to counties by section 46-15.1, any county shall
have and may exercise any of the following powers:

(1) To provide assistance and aid to persons of low and moderate
income in acquiring housing by providing loans secured by a
mortgage, including by acquiring such loans from private lend-
ers for which such county has made advance commitment to
acquire such loans, and to make and execute contracts with
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private lenders or a public agency for the origination and servic-
ing of such loans and pay the reasonable value of such services;
In connection with the exercise of any powers granted under this
section or section 46-15.1, to establish one or more loan pro-
grams and to issue bonds under chapter 47 or 49 to provide
moneys to carry out [such programs;] the purposes of this section
or section 46-135.1; provided that:

(A)

(B)

©

D)

(E)

¥)

- ©)

(H)

If bonds are issued pursuant to chapter 47[,] to finance one
or more loan programs, the county may establish such
qualifications as it deems appropriate;

If bonds are issued pursuant to chapter 49[, any] to finance
one or more loan programs, such loan program or pro-
grar;1s6shall comply with the provisions of part II of chap-
ter 356;

If bonds are issued pursuant to section 47-2.1 or chapter
49, any loan program established pursuant to this section
or any county-owned dwelling units constructed under
section 46-15.1 shall be and constitute an “undertaking”
under section 49-1 and the provisions of chapter 49 shall
apply to such loan program or county-owned dwelling
units to the extent applicable;

Tn connection with the establishment of any loan program
pursuant to this section, a county may employ financial
consultants, attorneys, real estate counselors, appraisers,
and such other consultants as may be required in the
judgment of the county and fix and pay their compensa-
tion from funds available to the county, therefor;
Notwithstanding any limitation otherwise established by
law, with respect to the rate of interest on any loan made
under any loan program established pursuant to this sec-
tion, such loan may bear such rate or rates of interest per
year as the county shall determine; provided no loan made
from the proceeds of any bonds of the county shall be
under terms or conditions which would cause the interest
on such bonds to be deemed subject to income taxation by
the United States of America;

Notwithstanding any limitation otherwise established by
law, with respect to the amount of compensation permit-
ted to be paid for the servicing of loans made under any
loan program established pursuant to this section, a coun-
ty may fix such reasonable compensation as the county
may determine; '

Notwithstanding the requirement of any other law, a coun-
ty may establish such separate funds and accounts with
respect to [any loan program established] bonds issued
pursuant to chapter 47 or 49 to provide moneys to carry
out the purposes of this section or section 46-15.1 as such
county may deem appropriate;

Notwithstanding any provision of chapter 47 or 49[,] or of
any other law, but subject to the limitations of the State
Constitution, bonds issued to [finance a loan program
established pursuant to] provide moneys to carry out the
purposes of this section or section 46-15.1 may be sold at
public or private sale at such price [and bearing], may bear
Interest at such rate or rates per year, may be payable at
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)

such time or times, may mature at such time or times, may
be made redeemable before maturity at the option of the
county, the holder, or both, at such price or prices and
upon such terms and conditions, and may be issued in
coupon or registered form, or both, all as the county may
determine; .

If deemed necessary or advisable, the county may desig-
nate a national or state bank or trust company within or
without the State to serve as trustee for the holders of
bonds issued to [finance a loan program established pursu-
ant to] provide moneys to carry out the purposes of this
section or section 46-15.1 and enter into a trust indenture,
trust agreement, or indenture of mortgage with such trus-
tee whereby such trustee may be authorized to receive and
receipt for, hold, and administer the proceeds of such
bonds and to apply the proceeds to the purposes for which
such bonds are issued, or to receive and receipt for, hold,
and administer the revenues and other receipts derived by
the county [under the loans made] from the application of
the proceeds of such bonds and to apply such revenues and
receipts to the payment of the principal of, or interest on
such bonds, or both. Any such trust indenture, trust agree-

- ment, or indenture of mortgage entered into with the

trustee may contain any covenants and provisions as may
be deemed necessary, convenient, or desirable by the
county in order to secure such bonds. The county may
pledge and assign to the trustee any agreements related to
the [loans financed from] application of the proceeds of
such bonds and the rights of the county thereunder, in-
cluding the rights to revenues and receipts derived there-
under. Upon appointment of the trustee, the director of
finance may elect not to serve as fiscal agent for the pay-
ment of the principal and interest, and for the purchase,
registration, transfer, exchange, and redemption, of such
bonds, or may elect to limit the functions the director of
finance performs as such fiscal agent, and may appoint the
trustee to serve as the fiscal agent, and may authorize and
empower the trustee to perform such functions with re-
spect to such payment, purchase, registration, transfer,
exchange, and redemption, as the director of finance
deems necessary, advisable, or expedient, including, with-
out limitation, the holding of such bonds and coupons
which have been paid and the supervision and conduction
or the destruction thereof in accordance with law;

If a trustee is not appointed to collect, hold, and adminis-
ter the proceeds of bonds issued to [finance a loan program
established pursuant to] provide moneys to carry out the
purposes of this section[,] or section 46-15.1, or the reve-
nues and receipts derived by the county [under the loans
made] from the application of the proceeds of such bonds,
all as provided in subparagraph [(G),] (I), the director of
finance of such county may hold such proceeds or revenues
and receipts, as the case may be, in a separate account in

the treasury of the county, to be applied solely to the
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carrying out of the ordinance, trust indenture, trust agree-
ment, or indenture of mortgage, if any, authorizing or
securing such [special purpose revenue] bonds; and

(K) Any law to the contrary notwithstanding the investment of
funds held in reserves and sinking funds related to bonds
issued to provide moneys to carry out the purposes of this
section or section 46-15.1 shall comply with the provisions
of section 356-214: provided that any investment which
requires approval by the county council pursuant to sec-
tion 46-48 or 46-50 must first be approved by the county
council.

(3) To acquire such policies of insurance and enter into such bank-
ing arrangements as such county may deem necessary in order to
better secure bonds issued to [finance a loan program established
pursuant to] provide money to carry out the purposes of this
section[; and] or section 46-15.1 including, without limitation,
contracting for a support facility or facilities as may be necessary
with respect to bonds issued with a right of the holders to put
such bonds and contracting for interest rate swaps; and

(4) To do any and all other things necessary or appropriate to carry

. out the purposes and exercise the powers granted in section 46-
15.1 and this section.”

SECTION 3. Statutory material to be repealed is bracketed. New
statutory material is underscored.

SECTION 4. This Act shall take effect upon its approval.
(Approved May 30, 1987.)

ACT 81 : S.B.NO. 611

A Bill for an Act Relating to Service-Connected Occupational Disability
Retirement.

Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 88-79, Hawaii Revised Statutes, is amended by
amending subsection (b) to read as follows:

“(b) In the case of firefighters, police officers, and sewer workers, the
effect of the inhalation of smoke, toxic gases, chemical fumes, and other
toxic vapors on the heart, lungs, and respiratory system shall be construed as
an injury received or disease contracted while in the performance of their
duty and as the result of some occupational hazard for the purpose of
determining occupational disability retirement under this section.

Notwithstanding any! law to the contrary, any condition of impair-
ment of health caused by any disease of the heart, lungs, or respiratory
system, resulting in permanent incapacity to a firefighter, police officer, or
sewer worker, shall be presumed to have been suffered in the actual perform-
ance of duty at some definite time and place through no wilful negligence on
the firefighter’s, police officer’s, or sewer worker’s part, and as a result of the
inherent occupational hazard of exposure to and inhalation of smoke, toxic
gases, chemical fumes, and other toxic vapors, unless the contrary be shown
by competent evidence; provided that such firefighter, police officer, or
sewer worker shall have passed a physical examination on entry into such
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service or subsequent to such entry, which examination failed to reveal any
evidence of such condition.” »

. SECTION 2. Statutory material to be repealed is bracketed. New
statutory material is underscored.?

SECTION 3. This Act shall take effect upon its approval.
(Approved May 30, 1987.) '

Notes

1. Prior to amendment, “other” appeared here.
2. No bracketed material.

ACT 82 S.B.NO. 778

A Bill for an Act Relating to Protection of Hawaii’s Native Flora and Fauna.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The legislature finds that Hawaii has several rare species
of plants, animals, and fish which are found nowhere else in the world. The
legislature also finds that Hawaii has sizable areas of high quality native
forests which are not placed into the conservation district. To the maximum
extent practical, it is the intention of the legislature to preserve Hawaii’s
ggiqpe native flora and fauna by reclassifying such areas as conservation

1stricts.

SECTION 2. Chapter 195D, Hawaii Revised Statutes, is amended by
adding a new section to be appropriately designated and to read as follows:

“§195D-  Protection of Hawaii’s unique flora and fauna. The depart-
ment of land and natural resources shall initiate amendments to the conser-
vation district boundaries consistent with section 205-4 in order to include
high quality native forests and the habitat of rare native species of flora and
fauna within the conservation district. The department may seek assistance
from appropriate public, private, and nonprofit agencies and may employ
consultants as necessary to implement this section.”

SECTION 3. Section 205-2, Hawaii Revised Statutes, is amended to
read as follows:

“§205-2 Districting and classification of lands. There shall be four
major land use districts in which all lands in the State shall be placed: urban,
rural, agricultural, and conservation. The land use commission shall group
contiguous land areas suitable for inclusion in one of these four major
districts. The commission shall set standards for determining the bounda-
ries of each district, provided that:

(1) Inthe establishment of boundaries of urban districts those lands
that are now in urban use and a sufficient reserve area for
foreseeable urban growth shall be included;

(2) In the establishment of boundaries for rural districts, areas of
land composed primarily of small farms mixed with very low
density residential lots, which may be shown by a minimum
density of not more than one house per one-half acre and a
minimum lot size of not less than one-half acre shall be included,
except as herein provided;
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(3) In the establishment of the boundaries of agricultural districts
the greatest p0551ble protectlon shall be given to those lands with
a high capacity for intensive cultivation; and-
(4) Inthe establishment of the boundarles of conservation districts,
the “forest and water reserve zones” provided in section 183- 41
are renamed “conservation districts” and, effective as of July 11,
1961, the boundaries of the forest and water reserve zones
theretofore established pursuant to section 183-41, shall consti-
tute the boundaries of the conservation districts; provided that
thereafter the power to determine the boundaries of the conser-
vation districts shall be in the commission.
 In establishing the boundaries of the districts in each county, the
commission shall give consideration to the master plan or general plan of the
county.

Urban districts shall include activities or uses as provided by ordi-
nances or regulations of the county within which the urban district is
situated.

Rural districts shall include activities or uses as characterized by low
density residential lots of not more than one dwelling house per one-halfacre
in areas where “city-like” concentration of people, structures, streets, and
urban level of services are absent, and where small farms are intermixed
with low density residential lots except that within a subdivision, as defined
in section 484-1, the commission for good cause may allow one lot of less
than one-half acre, but not less than 18,500 square feet, or an equivalent
residential density, within a rural subdivision and permit the construction of
one dwelling on such lot, provided that all other dwellings in the subdivision
shall have a minimum lot size of one-half acre or 21,780 square feet. Such
petition for variance may be processed under the spemal permit procedure.
These districts may include contiguous areas which are not suited to low
density residential lots or small farms by reason of topography, soils, and
other related characteristics.

Agricultural districts shall include activities or uses as characterized
by the cultivation of crops, orchards, forage, and forestry; farming activities
or uses related to animal husbandry, aquaculture, game and fish propaga-
tion; aquaculture, which means the production of aquatic plant and animal
life for food and fiber within ponds and other bodies of water; wind generat-
ed energy production for public, pnvate and commercial use; services and
uses accessory to the above activities including but not limited to living
quarters or dwellings, mills, storage facilities, processing facilities, and
roadside stands for the sale of products grown on the premises; ‘wind
machines and wind farms; agricultural parks; and open area recreational
facilities, including golf courses and golf driving ranges, provided that they
are not located within agricultural district lands with soil classified by the
land study bureau’s detailed land cla551ﬁcat10n as overall (master) produc-
tivity rating class A or B.

These districts may include areas which are not used for, or which are
not suited to, agricultural and ancillary activities by reason of topography,
soils, and other related characteristics.

Conservation districts shall include areas necessary for protecting
water-sheds and water sources; preserving scenic and historic areas; provid-
ing park lands, wilderness, and beach reserves; conserving i ndlgenous or
endemic plants fish, and w11d11fe[ ]oincluding those which are threatened or

endangered:; preventing floods and soil erosion; forestry; open space areas
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whose existing openness, natural condition, or present state of use, if re-
tained, would enhance the present or potential value of abutting or sur-
rounding communities, or would maintain or enhance the conservation of
natural or scenic resources; areas of value for recreational purposes; other
related activities; and other permitted uses not detrimental to a multiple use
conservation concept.”

SECTION 4. Statutory material to be repealed is bracketed. New
statutory material is underscored. !

- SECTION 5. This Act shall take effect upon its approval.
(Approved May 30, 1987.)

Note
‘1. Edited pursuant to HRS §23G-16.5.

ACT 83 S.B.NO. 784

A Bill for an Act Relating to Gambling Offenses.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 712-1221, Hawaii Revised Statutes, is amended
to read as follows: ’

“§712-1221 Promoting gambling in the first degree. (1) A person
commits the offense of promoting gambling in the first degree if he knowing-
ly advances or profits from gambling activity by:

(a) Engaging in bookmaking to the extent that he receives or accepts
in any [one day] seven-day period more than five bets totaling
more than $500; or

(b) Receiving in connection with a lottery, or mutuel scheme or
enterprise, money or written records from a person other than a

- player whose chances or plays are represented by such money or
records; or ‘

(c)  Receiving or having become due and payable in connection with

- alottery, mutuel, or other gambling scheme or enterprise, more

than $1,000 in any [one day] seven-day period played in the
scheme or enterprise.

(2) Promoting gambling in the first degree is a class C felony.”

SECTION 2. Section 712-1 222, Hawaii Revised Statutes, is amended
to read as follows: :

. “§712-1222 Promoting gambling in the second degree. (1) A person
commits the offense of promoting gambling in the second degree if he
knowingly advances or profits from gambling activity.

(2) Promoting gambling in the second degree 1s a misdemeanor.”

SECTION 3. Statutory material to be repealed is bracketed. New
material is underscored.

SECTION 4. This Act shall take effect upbn its approval.
(Approved May 30, 1987.)
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ACT 84 S.B.NO. 791

A Bill for an Act Relating to Appeals in Criminal Cases.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 641-13, Hawaii Revised Statutes, is amended to
read as follows:

“8641-13 By State in criminal cases. An appeal may be taken by and
on behalf of the State from the district or circuit courts to the supreme court
subject to chapter 602, in all criminal cases, in the following instances:

(1) From an order or judgment quashing, setting aside, or sustaining
a motion to dismiss, any indictment or [information] complaint
or any count thereof;

(2) From an order or judgment, sustaining a special plea in bar, or
dismissing the case where the defendant has not been put in
jeopardy;

(3) From an order granting a new trial;

(4) From an order arresting judgment;

(5) From aruling on a question of law adverse to the State where the
defendant was convicted and appeals from the judgment;

(6) From the sentence, on the ground that it is illegal;

(7) From a pre-trial order granting a motion for the suppression of
evidence, including a confession or admission, or the return of
property in which case the intermediate appellate court or the
supreme court, as the case may be, shall give priority to such an
appeai and the order shall be stayed pending the outcome of the

. appeal; .

(8) From an order denying a request by the State for protective
order for nondisclosure of witness for their personal safety under
Rule 16(e)(4) of the Hawaii Rules of Penal Procedure, in which
case the intermediate court or the supreme court, as the case may
be, shall give priority to such appeal and the order shall be stayed
pending outcome of such appeal;

(9) From ajudgment of acquittal following a jury verdict of guilty.”

SECTION 2. Statutory material to be repealed is bracketed. New
material is underscored. :

SECTION 3. This Act shall take effect upon its approval.
(Approved May 30, 1987.) -

ACT 85 S.B. NO. 827
A Bill for an Act Relating to Witness and Defendant’s Expenses; Cost of
Extradition. v
Be It Enacted by the Legislature of the State of Hawaii:
SECTION 1. Section 621-9, Hawaii Revised Statutes, is amended by
amending subsection (b) to read as follows:

“(b) Whenever the presence of a defendant in a criminal case or in a
proceeding under chapter 704 or a petitioner in a post conviction proceeding
who is outside the judicial circuit is mandated by court order or bench
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warrant to appear, the cost of airfare, ground transportation, any per diem
for both the defendant or petitioner and sufficient law enforcement officers
to effect the defendant’s or petitioner’s return, shall be borne by the State. All
such expenses shall be certified by the court or public prosecutor or the
attorney general. Duly certified claims for payment shall be paid upon
vouchers approved by the state director of finance and warrants drawn by
the state comptroller. For post conviction proceedings only, and at the
discretion and order of the court, the defendant or petitioner returned to the
State of Hawaii shall reimburse the State for the costs of such extradition as
specifically described above.”

SECTION 2. New statutory material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved May 30, 1987.)

ACT 86 S.B. NO. 882

A Bill for an Act Relating to Seed Distribution.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 150-41, Hawaii Revised Statutes, is amended to
read as follows:

“§150-41 Seed distribution program; revolving fund. There is estab-
lished a revolving fund the purpose of which shall be to enable the seed
distribution program to operate at a level which will adequately meet the
demand for seed. The fund shall be used for the cultivation and production
of seeds and for research and developmental purposes directly related to
such cultivation and production. The fund shall be administered by the
college of tropical agriculture and human resources. All sums withdrawn
from the fund shall be reimbursed or restored thereto from the proceeds
realized through the sale of seeds. The college of tropical agriculture and
human resources shall submit an annual report summarizing receipt and
expenditures and the fund balance of the revolving fund to the department
of budget and finance. The first annual report shall be due within six months
following the initial twelve-month period that the revolving fund is in
operation and shall be due annually thereafter not later than September 30
following the end of the immediately preceding fiscal year.

The seed distribution revolving fund shall remit any moneys in excess
of [$35,000] $70.000 to the state general fund at the end of each fiscal year.”

SECTION 2. Statutory material to be repealed is bracketed. New
statutory material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved May 30, 1987.)

ACT 87 S.B.NO. 934

A Bill for an Act Relating to the Facilitation of Permit Processing.
Be It Enacted by the Legislature of the State of Hawaii:

142



ACT 87

SECTION 1. This Act amends Act 237, Session Laws of Hawaii 1985,
as follows:

“SECTION 1. Short title. This Act shall be known and may be cited as
the “Permit Process Facilitation Act [of 1985]”.

SECTION 2. Findings. A large number of federal, state, and county
agencies and authorities have jurisdiction and may grant or deny their
approval and issue or withhold permits for projects in the State. Agencies
may disagree as to the requirements to be imposed on each applicant;
hearings and data requirements may overlap or duplicate each other; and
some agencies may prefer not to act until others take action first.

In 1977, central coordinating agencies were established in each of the
four counties. Their operation improved the permit and approval process by
providing a central source of information on county permit and approval
requirements. Based on the county experience, improvements can be made
in state permit and approval processes. There are also opportunities to
further facilitate the regulatory process for projects that require permits and
approvals from different levels of government. The legislature finds that it
would be beneficial to designate a lead agency for permit process facilitation
and the development of opportunities for streamlining the permit process.

SECTION 3. Purpose. The purpose of this Act is to authorize the
department of planning and economic development to facilitate, expedite,
and coordinate state agency and inter-governmental permit processes. The
agency may facilitate the permit process through a consolidated application
procedure, through information services, and through efforts to streamline
the permit process. It is the further purpose of this Act to authorize and
establish procedures by which federal, state, and county agencies and au-
thorities may consolidate their review and action on permit applications for
projects in the State. These procedures for state agencies and authorities are
mandatory, and for federal and county agencies voluntary.

SECTION 4. Chapter 201, Hawaii Revised Statutes, is amended by
adding a new part to be appropriately designated and to read as follows:

“PART .FACILITATION OF PERMIT PROCESSING

§201-  Definitions. As used in this part, unless the context otherwise
requires:

“Department” means the department of planning and economic
development.

“Permit” means any license, permit, certificate, certification, approv-
al, compliance schedule, or other similar document or decision pertaining to
any regulatory or management program which is related to the protection,
conservation, use of, or interference with the natural resources of land, air,
or water in the State, and which is required prior to constructing or operating
a project.

“Project” means any land or water use activity or any construction or
operation which requires permits from one or more state agencies or permits
from a state agency and a county or federal agency. Construction or opera-
tion of an activity may include, but need not be limited to housing, industri-
al, and commercial operations and developments.

§201-  Consolidation! application prbcéss. State agencies are re-
quired and county agencies are authorized and encouraged to participate in
the consolidated application process set forth herein. The department shall
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serve as a lead agency for the consolidated application procedure. The
procedure shall be as follows:

144

(D
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(6)

(7

The applicant for two or more state permits may apply in writing
to the department requesting a consolidated application process
for the consideration of [his] the application. The written re-
quest shall include sufficient data about the proposed project for
the department to determine which other agencies or authorities
may have jurisdiction. ,

Upon receiving a written request for the consolidated applica-
tion process, the department shall notify all federal, state, and
county agencies or authorities which the department determines
may have jurisdiction over part or all of the proposed project,
and require those state agencies or authorities and invite those
county and federal agencies or authorities to participate in the
consolidated application process.

The applicant and each agency or authority required or agreeing
to participate in the consolidated application process shall desig-
nate a representative to serve on the consolidated application
review team.

Any state agency or authority designated by the department as a
party to an application review that is not able to participate,
shall submit an explanation, in writing, to the department as to
the reasons and circumstances for non-compliance.

The representatives of the agencies, authorities, and the appli-
cant may develop and sign a joint agreement among themselves
identifying the members of the consolidated application review
team, specifying the regulatory and review responsibilities of
each government agency and setting forth the responsibilities of
the applicant, and establishing a timetable for regulatory review,
the conduct of necessary hearings, preparation of an environ-
mental impact statement if necessary, and other actions re-
quired to minimize duplication and coordinate the activities of
the applicant, agencies, and authorities.

Each agency or authority shall issue its own permit or approval
based upon its own jurisdiction. The consolidated application
process shall not affect or invalidate the jurisdiction or authority
of any agency under existing law.

The applicant must apply- directly to each federal or county
agency which does not participate in the consolidated applica-
tion process. .

§201- Information services. The department shall:

(D)

(2

Operate a permit information and coordination center for pub-
lic use during normal working hours, which provides gnidance in
regard to the permits and procedures that may apply to specific
projects; and .

Maintain and update a repository of the laws, rules [and regula-
tions], procedures, permit requirements, and criteria of federal,
state, and county agencies having control or regulatory power
over land and water use for development or the control or
regulatory power over natural, cultural, or environmental re-
sources.

§201-  Streamlining activities. The department may:
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(1) Monitor permits on an ongoing basis to determine the source of
inefficiencies, delays, and duplications and the status of permits
in progress;

.(2) Pursue the implementation of streamlining measures including,

_ but not necessarily limited to, those measures defined in consul-

tation with affected state agencies, county central coordinating
agencies, and members of the public; and

(3) Design applications, checklists, and other forms essential to the

" implementation of approved streamlining measures in coordi-
nation with involved state and county regulatory agencies, and
members of the public.

§201- Reporting. The department shall report biennially to the
legislature on actions taken, problems encountered, and legislative actions
that may be needed to further implement the intent of this part.”

SECTION 5. This Act shall take effect upon its approval [and shall be
repealed on June 30, 19871.”

SECTION 2. Statutory material to be repealed is bracketed. New
statutory material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved May 30, 1987.)

Note
1. So in original.

ACT 88 S.B. NO. 959

A Bill for an Act Relating to Public Lands.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 171-37, Hawaii Revised Statutes, is amended to
read as follows:

“8171-37 Lease restrictions; intensive agricultural and pasture uses. In
addition to the restrictions provided in section 171-36, the following restric-
tions shall apply to all leases for intensive agricultural and pasture uses:

(1) The lease term shall be not less than fifteen years nor more than
thirty-five years, except that if the type of disposition requires
the lessee to occupy the premises as the lessee’s own personal
residence, it may be longer than thirty-five years, but not in
excess of seventy-five years, and except in the case of a tree-crop
orchard lease the term of which shall not be in excess of forty-five
years.

(2) If the land being leased is not immediately productive and
requires extensive expenditures for clearing, conditioning of the
soil, the securing of water, the planting of grasses, or the con-
struction of improvements, as the result of which a longer term is
necessary to amortize the lessee’s investment, then the lease
term may be longer than thirty-five years, but not in excess of
fifty-five years.

(3) The land leased hereunder, or any portion thereof, shall be
subject to withdrawal by the board of land and natural resources
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at any time during the term of the lease with reasonable notice
and without compensation, except as provided herein, for public
uses or purposes, including residential, commercial, industrial,
or resort developments, for constructing new roads or exten-
sions, or changes in line or grade of existing roads, for rights-of-
way and easements of all kinds, and shall be subject to the right
of the board to remove soil, rock, or gravel as may be necessary
for the construction of roads and rights-of-way within or without
the demised premises; provided that upon the withdrawal, or
upon the taking which causes any portion of the land originally
demised to become unusable for the specific use or uses for
which it was demised, the rent shall be reduced in proportion to
the value of the land withdrawn or made unusable, and if any
permanent improvement constructed upon the land by the less-
ee is destroyed or made unusable in the process of the withdraw-
al or taking, the proportionate value thereof shall be paid based
upon the unexpired term of the lease; provided further that no
withdrawal or taking shall be had as to those portions of the land
which are then under cultivation with crops until the crops are
harvested, unless the board pays to the lessee the value of the
crops|.); and provided further that upon withdrawal any person
with along-term lease shall be compensated for the present value
of all permanent improvements in place at the time of withdraw-
al that were legally constructed upon the land by the lessee to the
leased land being withdrawn. In the case of tree crops, the board
shall pay to the lessee the residual value of the trees taken and, if
there are unharvested crops, the value of the crops also.
b “Tree-crop”, as used in this section, shall be exclusive of papaya and
anana.”

SECTION 2. Statutory material to be repealed is bracketed. New
statutory material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved May 30, 1987.)

ACT 89 . S.B. NO. 979

A Bill for an Act Relating to Expenditure of Public Money.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 103-34, Hawaii Revised Statutes, is amended to
read as follows: '

“§103-34 Contractor’s bond, conditions. Before any contract is entered
into, the party with whom the contract is proposed to be made shall give
security for the performance thereof by a good and sufficient bond condi-
tioned for the full and faithful performance of the contract in accordance
with the terms and intent thereof and also for the prompt payment to all
others for all labor and materials furnished by them to him and used in the
prosecution of the work provided for in the contract[.]; provided that this
requirement shall not apply to any price-term, open-end, or requirements
contract for materials under which the total amount to be paid to the
contractor for materials cannot be estimated at the time the contract is to be
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awarded.! The bond shall be in an amount equal to fifty per cent of the
contract price including amounts estimated to be required for extra work, or
in the case of a price-term, open-end, or requirements contract for labor
under which the total amount to be paid for labor to the contractor cannot be
accurately estimated at the time the contract is to be awarded, the bond
amount shall be as designated in the bid documents; provided that in the
case of a contract for the construction of public works, buildings, roads, or
other site improvements, the bond shall be in an amount equal to one
hundred per cent of the contract price, including amounts estimated to be
required for extra work. The bond shall also by its terms inure to the benefit
of any and all persons entitled to file claims for labor performed or materials
furnished in the work so as to give them a right of action as contemplated by
section 507-17.”

SECTION 2. Statutory material to be repealed is bracketed. New
statutory material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved May 30, 1987.)

Note

1. Period should be underscored.

ACT 90 S.B.NO. 980

A Bill for an Act Relating to Accounting of Government Assets.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Chapter 106, Hawaii Revised Statutes, is amended by
adding a new section to be appropriately designated and to read as follows:

“8106- State telecommunications site and equipment maintenance
revolving fund. There is established a revolving fund which shall be used to
defray the costs of properly maintaining radio transmitter and receiver sites
and facilities located on state-owned or controlled premises. All moneys
collected from various government agencies and business organizations for
the maintenance of these sites and facilities shall be deposited into the
revolving fund. Expenditures from the revolving fund shall be made by the
director of finance. The director of finance shall prepare and submit to the
legislature a complete and detailed annual report of the scope of activities
being carried out not later than twenty days prior to the convening of each
regular session.” .

SECTION 2. New statutory material is underscored. 1 
SECTION 3. This Act éhall take effect upon its approval.
(Approved May 30, 1987.)
Note
1. Edited pursuant to HRS §23G-16.5.
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ACT 9 S.B.NO. 981

A Bill for an Act Relating to Agriculture.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 141-1, Hawaii Révised Statutes, is amended to
read as follows:

“§141-1 Duties in general. The department of agriculture shall:

(1) Information and statistics. Gather, compile, and tabulate, from
time to time, information and statistics concerning:

(A) Entomology and plant pathology. Insects, scales, blights,
and diseases injurious, or liable to become injurious, to
trees, plants, or other vegetation, and the ways and means
of exterminating [such] pests and diseases [as are] already
in the State and preventing the introduction of those not
yet here;

(B) General agriculture. Fruits, fibres, and useful or ornamen-
tal plants and their introduction, development, [and] care,
and [concerning the] manufacture or exportation [of the
same], with a view to introducing, establishing, and foster-
ing new and valuable plants and industries. '

(2) Cooperation with other organizations. [In all respects endeavor,
as far as possible, to encourage and work in harmony] Encourage
and cooperate with the [federal Agricultural Experiment Station
established in the State] agricultural extension service and agri-
cultural experiment station of the University of Hawaii and all
private persons [or] and organizations doing work of an experi-
mental or educational character coming within the scope of the
subject matter of chapters 141, 142, and 144 to 149A, and [to]
avoid, as far as practicable, duplicating the work of [such] those
persons [or] and organizations;

(3) Agreements with other organizations. Upon approval of the
governor, enter into contracts, cooperative agreements, or other
transactions with any person, agency, or instrumentality of the
United States, a foreign nation, a state, a territory, or a posses-
sion, or with any political subdivision thereof, as may be neces-
sary in the conduct of the department’s business and on such
terms as the department may deem appropriate; provided that
the department shall not obligate any funds of the State, except
the funds that have been appropriated to the department;

(4) Library. Secure copies of the laws of other states, territories, and
countries, and other publications germane to the subject matters
of chapters 141, 142, and 144 to 149A, and make the [same] laws
and publications available for public information and consulta-
tion;

(5) Buildings and apparatus. Provide [such] buildings, grounds,
apparatus, and appurtenances [as may be] necessary [or proper]
for the examination, quarantine, inspection, and fumigation
provided for by chapters 141, 142, and 144 to 149A; [and] for
the obtaining, propagation, study, and distribution of beneficial
insects, growths, and antidotes for the eradication of insects,
blights, scales, or diseases injurious to vegetation of value and
for the destruction of injurious vegetation; and [also any other
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apparatus or appurtenances necessary or. proper] for [the pur-
poses of] carrying out any other purposes of chapters 141, 142,
and 144 to 149A [into execution]; : :

(6) Further legislation. Formulate and [from time to time] recom-
mend to the governor and legislature [such] additional legisla-
tion [as it deems] necessary or desirable for [the better securing
of the objects] carrying out the purposes of chapters 141, 142,
and 144 to 149A;

(7) Annual reports. [Make and publish,] Publish at the end of each
year[,] a report of the expenditures and proceedings of the
department and of the results achieved by the department,
together with [such] other matters [as are] germane to [the
subject matter of] chapters 141, 142, and 144 to 149A, and
which the department may deem proper;

(8) Planning and development. Administer a program of agricultur-
al planning and development, including the formulation and
implementation of general and special plans, including but not
limited to the functional plan for agriculture; administer the
planning. development, and management of agricultural park
projects: review, interpret, and make recommendations with
respect to public policies and actions relating to agricultural land
use; assist in research, evaluation, development, enhancement,
and expansion of local agricultural industries; and serve as liai-
son with other public agencies and private organizations for the
above purposes. In the foregoing, the department of agriculture
shall act to conserve and protect agricultural lands, promote
diversified agriculture, increase agricultural self-sufficiency, and
ensure the availability of agriculturally suitable lands; :

(9) Notification to office of environmental quality control. Notify
the office of environmental quality control whenever a pesticide
registration exemption in Hawaii is applied for or requested
from the Environmental Protection Agency or any successor
agency.”

SECTION 2. Statutory material to be repealed is bracketed. New
statutory material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved May 30, 1987.)

ACT 92 S.B. NO. 982

A Bill for an Act Relating to Noxious Weed Control.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 152-1, Hawaii Revised Statutes, is amended to
read as follows: :

“8152-1 Definitions. For the purpose of this chapter, unless otherwise
required by context:

“Control noxious weed” means to limit the spread of a specific
noxious weed and to reduce its density to a degree where its injurious,
harmful, or deleterious effect is reduced to a tolerable level.
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“Cooperative agreement” means an agreement between the depart-
ment and the landowner and land occupier for the control or eradication of a
noxious weed infestation.

“Department” means the department of agriculture.

“Eradicate noxious weed” means to completely destroy and eliminate
existing plant growth, seeds, and vegetative reproductive plant parts of a
specific noxious weed from a given locality.

“Land occupier” means a person who occupies, resides on, or utilizes
land or real estate of a landowner.

“Landowner” means the possessor of a fee simple absolute title in
land or real estate and:shall include the State [as well as] and its political
subdivisions in their capacities as owners of public lands.

“Noxious weed” means [gorse and] any [other] plant species which is
[injurious, harmful or deleterious], or which may be likely to become [so0],
Injurious, harmful, or deleterious to the agricultural, horticultural, aquacul-
tural, or livestock [industries] industry of the State[,] and to forest and
recreational areas and conservation districts of the State, as determined and
[so] designated by the department from time to time.

“Person” means any individual, firm, corporation, association, or
partnership.”

SECTION 2. Section 152-2, Hawaii Revised Statutes, is amended to
read as follows: :

“§152-2 Rules [and regulations]. [The department of agriculture shall
have all powers necessary to carry out and to effectuate this chapter, by rules
and regulations including but not limited to the following:] Subject to
chapter 91, the department may make rules to effectuate this chapter,
including but not limited to the following:

(1) [To establish] Establishment of criteria and procedures for the
designation of plant species as noxious weeds for the purposes of
this chapter;

(2) [To establish] Establishment of procedures and conditions for
the initiation of cooperative agreements with landowners and
land occupiers-for the purpose of eradicating or controlling
noxious weed infestations;

(3) [To promulgate necessary rules and regulations necessary to
control or eradicate] Control or eradication of noxious weeds
when deemed economically feasible[; provided that all rules and
regulations shall be in compliance with all other laws concerning
the making of rules and regulations which shall have the force
and effect of law].”

SECTION 3. Section 152-3, Hawaii Revised Statutes, is amended to
read as follows:

“§152-3 Prohibited acts. It shall be unlawful to introduce or to trans-
port specific noxious [weed, its seed or its] weeds or their seeds or vegetative
reproductive parts into any area designated pursuant to section 152-5 as free
or reasonably free of [such] those noxious [weed] weeds; provided that [said]
the introduction or transportation of those noxious weeds may be permitted
for educational or research purposes when authorized by a permit issued by
the department.”

SECTION 4. Section 152-4, Hawaii Revised Statutes, is amended to
read as follows: '
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“§152-4 Designation of noxious weed. The department may designate
certain plant species as noxious weeds following the criteria and procedures
[promulgated by regulations] established under section 152-2(1). The de-
partment shall publish and [shall] make available a list of noxious weeds to
interested persons.”

SECTION 5. Section 152-5, Hawaii Revised Statutes, is amended to
read as follows:

“§152-5 Designation of areas declared free or reasonably free of nox-
jous weeds. The department may declare the entire State, an island, or a
section of an island as free or reasonably free of a specific noxious weed. The
department shall take necessary measures to restrict the introduction and
establishment of specific noxious weeds in areas declared free or reasonably
free of [such] those noxious weeds.”

SECTION 6. Section 152-6, Hawaii Revised Statutes, is amended to
read as follows:

“8152-6 Duties of the department; noxious weed control and eradica-
tion. (a) The department [of agriculture] shall maintain a constant vigilance
for incipient infestations of specific noxious weeds on islands declared
reasonably free from [such] those weeds, and shall use [such] those proce-
dures and methods to control or eradicate [such] the infestations of noxious
weeds as are determined to be feasible and practicable.

(b) When the department determines that an infestation of a certain
noxious weed exists on an island declared reasonably free from the weed, the
department shall immediately conduct [such] investigations and surveys as
are necessary to determine the feasibility and practicability of [control or
eradication of] controlling or eradicating the infestation. The department
may also conduct investigations and surveys to determine the feasibility and
practicability of controlling widespread noxious weed infestations. The
methods of control or eradication adopted by the department for any
noxious weed infestation shall cause as little damage to crops and property
as possible.

(c) Upon determining that control or eradication of an infestation is
practicable and feasible, the department shall immediately serve notice,
either oral or written, on both the landowner of the property and the
occupant of the property on which the infestations exist. Written notice sent
to the landowner’s address last known to the department by [registered]
certified mail, postage prepaid, return receipt requested, shall be deemed
sufficient notice. The notice shall set forth all pertinent information with
respect to the infestation and notify the landowner and the land occupant of
the procedure and methods of control or eradication. '

(d) Upon the department’s notification pursuant to subsection (c)
above, the department may enter into a cooperative agreement with the
landowner and land occupier for the control or eradication of [said] the
noxious weed infestation. The procedures and conditions for executing the
cooperative agreement shall be in accordance with rules [and regulations]
adopted under section 152-2(2).

(e) Upon the department’s notification pursuant to subsection (c)
above, the department may entirely undertake the eradication or control
project when it has been determined that the owner, occupier, or lessee of the
land on which the noxious weed infestation is located will not benefit
materially or financially by the control or eradication of [said] the noxious
weed; or when the noxious weed infestation is on [state owned] state-owned
land not leased or under control of private interest.”
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SECTION 7. Section 152-7, Hawaii Revised Statutes, is amended to
read as follows:

“§152-7 Entry of private property for the control of any noxious weed.
Whenever any [member] representative of the department or [any member
of] a county agency duly authorized to maintain a noxious weed control
program determines that there is an infestation of noxious weed on private
property and that [such] the infestation poses a threat to the agricultural,
horticultural, or livestock industry of the county in which the property is
situated, the department or county agency may enter [such] the property for
the purpose of abating, destroying, removing, or controiling [such] the
infestation; provided that the [county agency or] department or county
agency shall give written notice of [such] its finding to the owner or occupant
of [such] the property at least five days prior to entry. If [such] entry is
refused, the [member] representative may make a complaint to the district
court in the circuit in which [such] the land is located. The district court may
thereupon issue a warrant, directed to any police officer of the circuit,
commanding the police officer to take sufficient aid[,] and, [being] accompa-
nied by a [member] representative of the department or county agency, as
the case may be, [between the hours of sunrise and sunset to] during regular
working hours and at other reasonable times, examine, abate, destroy,
remove, or control[, under the directions of the member,] the infestation of
noxious weeds[.] as directed by the representative.”

SECTION 8. Statutory material to be repealed is bracketed. New
statutory material is underscored. :

SECTION 9. This Act shall take effect upon its approval.
(Approved May 30, 1987.) , o

ACT 93 S.B.NO. 997

A Bill for an Act Relating to the Sale of Fishing Licenses.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 187A-10, Hawaii Revised Statutes, is amended
to read as follows:

“§187A-10 Agents to sell licenses. (a) The department may designate
agents to sell fishing licenses in accordance with this section. [Each agent
shall be bonded by the department in a sum which shall cover the value of
the licenses delivered to the agent. The bond shall secure the faithful
accounting and payment to the department of the funds collected from the
sale of the licenses.] Agents shall report all sales of licenses to the department
monthly and not later than the fifteenth day of the month following the
month covered by the report. Wilful failure to make a report shall be cause
for cancellation of the agency and upon the cancellation a full accounting
and settlement for all licenses shall be made forthwith. All fees collected
shall be remitted to the department at the same time as the report of license
sales is made. If the agents prepay for the licenses, then the fees collected
shall be retained by agents, rather than remitted to the department.

(b) Agents shall receive [five] ten per cent of the value of licenses sold
[and the sum shall be deducted from the total value of fees collected before
remittance is made]. All reports on license sales shall be made on forms
supplied by the department. The duly authorized agents of the department
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may administer oaths as required in license applications. Chapter 40 shall
not apply to the agents.” :

SECTION 2. Statutory material to be repealed is bracketed. New
statutory material is underscored. -

SECTION 3. This Act shall take effect upon its approval.
(Approved May 30, 1987.)

ACT 94 S.B.NO. 999

A Bill for an Act Relating to Reemployment and Recall Lists.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 76-25, Hawaii Revised Statutes, is amended to
read as follows: '

“§76-25 Reemployment and recall lists. (a) Whenever any employee
who has been performing the employee’s duties in a satisfactory manner as
shown by the records of the department of personnel services or the agency
in which the employee has been employed, is demoted because of lack of
work or lack of funds, has voluntarily accepted a position in a lower class,
has resigned in good standing with the consent of the appointing authority, is
retired for ordinary or accidental disability, is terminated because of non-
work related injury and there is no other available work which the employee
is capable of performing, or whenever the employee’s position has been
reallocated to a lower class, the employee shall have the right to have the
employee’s name placed on the appropriate reemployment list for a period
of three years thereafter; provided that the employee files a written applica-
tion for reemployment within three years after the employee’s separation,
demotion, or reallocation; provided further that the period which an em-
ployee spends in a hospital, settlement, or place within the State undergoing
treatment for Hansen’s disease or tuberculosis, shall be excluded in comput-
ing the three year period. A person on a reemployment list shall be deemed
eligible for certification to positions in the class in which the person last held
a permanent status prior to separation, demotion, or reallocation. A person
may also be deemed eligible for certification to positions in a class, in the
same or lower grade, which are related to the class in which the person last
held a permanent appointment. .

(b) Whenever a regular employee has been laid off because the em-
ployee’s position has been abolished due to lack of work or funds or because
the employee was displaced by another employee because of reduction-in-
force, the employee shall have the right to have the employee’s name placed
on appropriate recall lists and be deemed eligible for certification to posi-
tions in the class in which the employee last held permanent status or in a
related class in the same or lower grade for which the employee meets the
qualification requirements.

(c) The director of personnel services may remove the name of a
person on any reemployment or recall list or refuse to certify the person’s
name on any list of eligibles, if the director finds, after giving the person
notice and an opportunity to be heard, that the person is no longer able to
perform the necessary duties satisfactorily.”

SECTION 2. New statutory material is underscored.
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SECTION 3. This Act shall take effect upon its approval.
(Approved May 30, 1987.)

ACT 95 , ‘ S.B.NO. 1002

A Bill for an Act Relating to Real Estate.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Chapter 467, Hawaii Revised Statutes, is amended: by
adding a new section to be appropriately designated and to read as follows:

“§467- - Prerequisites for license renewal. Prior to the license renew-
al of a real estate broker or real estate salesman, the licensee shall provide the
commission with proof of having attended ten hours of continuing educa-
tion or its equivalent as determined by the commission during the two year
period preceding the application for renewal. Failure to satisfy the continu-
ing education requirement by the license expiration date shail result in the
license being automatically placed on an “inactive” status. To reactivate a
license which has been placed on an “inactive” status the licensee shall
submit to the commission proof of having satisfied the continuing education
requirement of this section.”

SECTION 2. New statutory material is underscored.!

SECTION 3. This Act shall take effect upon its approval and shall be
applied to license renewals for the biennium beginning January 1, 1991 and
shall be repealed as of July 1, 1995. v

(Approved May 30, 1987.)

Note
1. Edited pursuant to HRS §23G-16.5.

ACT 96 S.B.NO. 1079

A Bill for an Act Relating to Industrial Loan Companies.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 408-14, Hawaii Revised Statutes, is amended
by amending subsection (c) to read as follows:

“(c) [No] Every industrial loan company that issues investment or
thrift certificates or debentures to the public shali [have outstanding at any
time its certificates, debentures, or both registered under chapter 485 in an
aggregate sum in excess of ten times the aggregate amount of its paid-up
capital and surplus; provided the commissioner may limit the ratio of
certificates, debentures, or both to capital and surplus which may be issued
by any industrial loan company if the commissioner determines that the
lower ratio is necessary in the public interest. In determining the ratio to be
permitted, the commissioner shall consider all relevant circumstances, in-
cluding, without limitation, the following factors:

(1) The length of time the company has been in operation; -
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(2) Rhatiodof losses to volume of loans made and contracts pur-

: chased;

(3) The creation and maintenance of adequate reserve for losses;

(4) Charge-off of uncollectable accounts; '

(5) gheh amount or growth of undivided profits, earned surplus, or

oth; '

(6) Diversification of character and source of loans made and con-

tracts purchased;

(7) Creation and maintenance of adequate internal controls; and

(8) Sound and efficient management.]
maintain at least the minimum capital requirement set forth for banks in the
regulations of the Federal Deposit Insurance Corporation in Part 325,
Subchapter B, Chapter 111, Volume 12 of the Code of Federal Regulations.
This capital requirement shall be the minimum acceptable level for
industrial loan companies whose overall financial condition is fundamental-
Iy sound, which are well-managed and which have no material or significant
financial weaknesses. Where the commissioner determines that the financial
history or condition, including off-balance sheet risk, managerial resources
or the future earnings prospects of the company are not adequate or the
company has a significant volume of assets classified substandard, doubtful
or loss or otherwise criticized, the commissioner may determine that the
minimum adequate amount of total capital or primary capital for that
company is greater than the minimum standards stated in this section.

If the commissioner determines that an industrial loan company is
operating with less than the minimum capital requirement, the commission-
er shall serve upon the industrial loan company a written notice of intent to
issue an order requiring the company to restore its capital to the minimum
capital requirement within a specified time period. The notice of intent shall
include the current total capital ratio, the basis upon which said ratio was
calculated, the proposed capital injection, the proposed date for achieving
the minimum capital requirement and any other relevant information con-
cerning the decision to issue an order requiring the company to restore its
capital to the minimum requirement. When deemed appropriate, specific
requirements of a proposed plan for meeting the minimum capital require-
ment may be included in the notice. The notice of intent may require the
industrial loan company to submit to the commissioner for review and
approval a plan describing the means and timing by which the company

shall achieve the minimum capital requirement. )
Within fourteen davs of receipt of the notice of intent, the company

may file with the commissioner a written response, explaining why the order
should not be issued. seeking modification of its proposed terms, or other
appropriate relief. The company’s response shall include any information,
mitigating circumstances, documentation or other relevant evidence which
supports its position, and may include a plan for attaining the minimum
capital requirement.

After considering the company’s response, the commissioner shall
serve upon the company a written determination addressing the company’s
response and setting forth the commissioner’s specific findings and conclu-
sions in support of any decision to issue or not to issue the order. The order
may be issued as originally proposed or in modified form. The order may
direct the company to (1) achieve the minimum capital requirement by a
certain date: (2) submit for approval and adhere to a plan for achieving the
minimum capital requirement; (3) take other action as is necessary to

achieve the minimum capital requirement; or (4) a combination of the
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above actions. If an order is to be issued, it may be served upon the company
along with such final determination.

Any industrial loan company, upon a change in circumstances, may
request the commissioner to reconsider the terms of an order and may
propose changes in the plan under which the company is operating to meet
the minimum capital requirement. The order and plan continue in effect

while the request is pending before the commissioner.

All papers filed with the commissioner must be postmarked or re-
ceived by the commissioner within the prescribed time limit for filing.

Failure by an industrial loan company to file a written response
within the specified time period to the commissioner’s notice of intent to
issue an order shall constitute a waiver of the opportunity to respond and
shall constitute consent to the issuance of the order.,

Any order of the commissioner shall be reviewable upon appeal to the
circuit court of the first judicial circuit as provided in chapter 91.”

SECTION 2. Section 408-14, Hawaii Revised Statutes, is amended
by amending subsection (¢) to read as follows:

“(e) Upon any failure to maintain the [ratio] minimum capital re-
quired in subsection (c) [or] the industrial loan company shall take the
actions in paragraphs (1) and (3) of this subsection, and upon any failure to
maintain the reserve required in subsection (d), the industrial loan company
shall[:] take the actions in paragraphs (1), (2) and (3) of this subsection:

(1) Promptly take action to correct the deficiencies;

(2) Cease making any loans or other advances or extensions of credit

until the deficiencies are corrected; and

(3) Notify the commissioner immediately, in case of any deficiency

" in the [ratio] minimum capital requirement, and within two
working days in the case of any deficiency in the reserve require-
ment.

The commissioner, in writing, may direct specific directors and of-
ficers of any industrial loan company in violation of this section to take
actions reasonably necessary to comply with this section.”

SECTION 3. If any provision of this Act, or the application thereof to
any person or circumstance is held invalid, the invalidity does not affect
other provisions or applications of the Act which can be given effect without
the invalid provision or application, and to this end the provisions of this
Act are severable. : ‘

SECTION 4. Statutory material to bé repealed is bracketed. New
statutory material is underscored.

SECTION 5. This Act shall take effect upon its approval.
(Approved May 30, 1987.)

ACT 97 S.B. NO. 1098

A Bill for an Act Relating to Unfair Insurance Practices and Frauds.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 431-647, Hawaii Revised Statutes, is amended
to read as follows: .
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“8431-647 Penalty for violation of cease and desist orders. (a) Any
person who violates a cease and desist order of the commissioner under
section 431-646 may be subject at the discretion of the commissioner, after
notice and hearing and upon order of the commissioner, to either or both of
the following:

(1) A monetary penalty of not more than $10,000 for each and every

act in violation of the cease and desist order; or

(2) Suspension or revocation of the person’s license.

(b) No order of the commissioner pursuant to this section or order of
court to enforce it shall in any way relieve or absolve any person affected by
the order from any other liability, penalty, or forfeiture required by law.”

SECTION 2. New statutory material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved May 30, 1987.)

ACT98 S.B.NO. 1126

A Bill for an Act Relating to Marriage License.
Be It Enacted by the Legislature of the State of Hawalii:

SECTION 1. Section 572-5, Hawaii Revised Statutes, is amended by
amending subsection (d) to read as follows:

“(d) The department or its authorized agents shall furnish to each
applicant for a marriage license information, to be provided by the depart- -
ment, relating to population stabilization, family planning, [and] birth
control[.], fetal alcohol and drug syndromes, and acquired immune deficien-
¢y syndrome (AIDS), including the availability of anonymous testing for
HI\_’l ilr)llfection at alternate test sites; provided that such information is
available.”

SECTION 2. Statutory material to be repealed is bracketed. New
statutory material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved May 30, 1987.)

ACT 99 S.B.NO. 1151

A Bill for an Act Relating to Hawaii Housing Authority.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 359G-9.2, Hawaii Revised Statutes, is amended
by amending subsections (b) and (c) to read as follows: :

“(b) The restrictions prescribed in subsection (a) above may be

waived if:

(1) The purchaser wishes to transfer title to the dwelling and the
property or lease by devise or through the laws of descent to a
family member who would otherwise qualify under rules estab-
lished by the authority; or
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(2) The authority determines, in accordance with adopted rules,
that the sale or transfer of a dwelling unit[,] would be at a price
and upon terms [as it shall set,f] that preserves the intent of this
section without the necessity of the State to repurchase the unit[;
provided that the restrictions prescribed in subsection (a) above
shall be reinstated after the transfer of title and shall be fully
effective and applicable to the transferee].

(c) The restrictions prescribed in subsection (a) above shall be auto-
matically extinguished and shall not attach in subsequent transfers of title
when a mortgage holder or other party becomes the owner of a dwelling unit
and the land or leasehold interest pursuant to a mortgage foreclosure,
foreclosure under power of sale, or a conveyance in lieu of foreclosure after a
foreclosure action is commenced. Any law to the contrary notwithstanding,
a mortgagee under a mortgage covering a dwelling unit and land or leasehold
interest encumbered by the first option to purchase in favor of the authority
shall, prior to commencing mortgage foreclosure proceedings, notify the
authority of (1) any default of the mortgagor under the mortgage within
ninety days after the occurrence of the default, and (2) any intention of the
mortgagee to foreclose the mortgage under chapter 667. The authority shall
be a party to any foreclosure action, and shall be entitled to all proceeds
remaining in excess of all customary and actual costs and expenses of
transfer pursuant to default, including liens and encumbrances of record;
provided that the person in default shall be entitled to an amount which shall
not exceed the sum of amounts determined pursuant to subparagraphs
[(a)(1)(B) and (C)] (B) and (C) of subsection (a)(1) above and the purchaser’s
equity in the property.”

SECTION 2. Section 359G-9.3, Hawaii Revised Statutes, is amended
by amending subsection (d) to read as follows: '

“(d) The restrictions prescribed in subsection (a) above shall be
automatically extinguished and shall not attach in subsequent transfers of
title as prescribed in section [359G-9.2(c).] 359G-9.2(b) and (c).” :

SECTION 3. Statutory material to be repealed is bracketed. New
statutory material is underscored. :

SECTION 4. This Act shall take effect upon its approval.
(Approved May 30, 1987.)

ACT 100 ‘ S.B.NO. 1156

A Bill for an Act Relating to Legitimation.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 338-1, Hawaii Revised Statutes, is amended by
amending the definition of “legitimation” to read as follows:

““Legitimation” is the process by which a child born out of wedlock
assumes the legal status and the rights, privileges, duties, and obligations of a
child who is born in wedlock. [Legitimation occurs: :

(1) When the natural parents marry each other;

(2) When the unmarried natural father voluntarily acknowledges

the unmarried natural father’s child born out of wedlock through
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an affidavit of each parent where they identify the child as theirs
and the other parent as the mother or father;

(3) When the parent and child relationship is established under
chapter 584; or

(4) When a child born out of wedlock is adopted.]”

SECTION 2. Section 338-21, Hawaii Revised Statutes, is amended to
read as follows:!

“(a) All children born out of wedlock, irrespective of the marriage of
either natural parent to another, become legitimate (1) on the marriage of
the natural parent! with each other, (2) on the voluntary, written [acknowl-
edgement] acknowledgements of paternity under oath signed by the natural
father and the natural mother, or (3) on establishment of the parent and
child relationship under chapter 584, and are entitled to the same rights as
those born in wedlock and shall take the name so stipulated by their parents
or, if the parents do not agree on the name, shall take the name specified by a
court of competent jurisdiction to be the name that is in the best interests of
the child. If legitimation is accomplished before the original certificate of
birth is filed with the department of health, the original certificate of birth
shall contain the name so stipulated. The child or children or the parents
thereof may petition the department of health to issue a new original
certificate of birth, and not a duplicate of the original certificate that has
been amended, altered, or modified, in the new name of the legitimate child,
and the department shall issue the new original certificate of birth upon
being satisfied that the child or children has or have been legitimated. As
used in this section “name” includes the first name, middle name, or last
name.

(b) The evidence upon which the new original certificate is made, and
the superseded original certificate shall be sealed and filed and may be
opened only upon order of a court of record.

(c) [The legitimation of] If, after a child is legitimated pursuant to
subsection (a)(2) or (a)(3) of this section [shall not preclude a subsequent
legitimation.], the child’s natural parents marry each other and desire to
change the child’s name, the child’s name may be changed and a new original
certificate of birth prepared as if a legitimation pursuant to subsection (a)(1)
had just occurred. . .

(d) Nothing in this section shall be construed to limit the power of the
courts to order the department of health to prepare new certificates of birth
under section 584-23.”

SECTION 3. Section 584-4, Hawaii Revised Statutes, is amended by
amending subsection (a) to read as follows:

“(a) A man is presumed to be the natural father of a child if:

(1)" He and the child’s natural mother are or have been married to
each other and the child is born during the marriage, or within
three hundred days after the marriage is terminated by death,
annulment, declaration of invalidity, or divorce, or after a de-
cree of separation is entered by a court;

(2) Before the child’s birth, he and the child’s natural mother have
attempted to marry each other by a marriage solemnized in
apparent compliance with law, although the attempted marriage
is or could be declared invalid, and:

(A) If the attempted marriage could be declared invalid only
by a court, the child is born during the attempted marriage,
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(3

4

©))

or within three hundred days after its termination by
death, annulment, declaration of invalidity, or divorce; or

(B) Ifthe attempted marriage is invalid without a court order,
the child is born within three hundred days after the
termination of cohabitation;

After the child’s birth, he and the child’s natural mother have

married, or attempted to marry, each other by a marriage solem-

nized in apparent compliance with law, although the attempted

marriage is or could be declared invalid;! and:

(A) He has acknowledged his paternity of the child in writing
filed with the department of health;

(B) With his consent, he is named as the child’s father on the
child’s birth certificate; or

(C) Heis obligated to support the child under a written volun-
tary promise or by court order;

While the child is under the age of majority, he receives the child

into his home and openly holds out the child as his natural child;

or
He [acknowledges his paternity of the child in a writing filed with
the department of health, which shall promptly inform the
mother of the filing of the acknowledgement, and she does not
dispute the acknowledgement within a reasonable time after
being informed thereof, in a writing filed with the department of
health. If another man is presumed under this section to be the
child’s father, acknowledgement may be effected only with the
written consent of the presumed father or after the presumption
has been rebutted. If the acknowledgement is filed and not
disputed by the mother and if another man is not presumed
under this section to be the child’s father, the] files with the
department of health;
(A) A voluntary, written acknowledgement of paternity of the
child signed by him under oath; and
(B) A voluntary, written acknowledgement of paternity of the
child signed by the natural mother under oath.
The department of health shall prepare a new certificate of birth
for the child in accordance with section [584-23.] 338-21.”

SECTION 4. Statutory material to be repealed is bracketed. New
statutory material is underscored.

SECTION 5. This Act shall take effect upon its approval.
(Approved May 30, 1987.)

Note

1. So in original.

ACT 101 S.B.NO. 1160

A Bill for an Act Relating to Concessions. ,
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 102-2, Hawaii Revised Statutes, is amended by
amending subsection (b) to read as follows: .
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“(b) The bidding requirements of subsection (a) shall not apply to

concessions or space on public property set aside for the following purposes:

(1) For operation of ground transportation services at airports;

(2) For lei vendors; :

(3) For airline and aircraft operations;

(4) For [coin-operated] automatic teller machines and vending ma-
chines, except [coin-operated insurance vending machines; and]
vending machines located at public schools operated by blind or
\zrilsually handicapped persons in accordance with section 298-

.5; .

(5) For operation of concessions set aside without any charge;

(6) For operation of concessions by handicapped persons, or blind
persons; except concessions operated in the public schools by
blind or visually handicapped persons in accordance with sec-
tion 298-21.5;

(7) For operation of concessions on permits revocable on notice of
thirty days or less; provided that no such permits shall be issued
unless the premises covered therein shall no longer be used for
the existing purposes and that the permit is issued as a tempora-
ry use of the premises until the governmental agency proceeds to
apply the premises for the new use thereof; and provided further
that no permits shall be issued for more than one year.”

SECTION 2. Statutory material to be repealed is bracketed. New
statutory material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved May 30, 1987.)

ACT 102 S.B.NO. 1277

A Bill for an Act Relating to Pest Control Operators.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 460J-19, Hawaii Revised Statutes, is amended
to read as follows:

“[[1§460J-19[]] [Wood-destroying pests or inspection required; field
reports; inspection reports;] Termite control contracts; form and contents;
filing and delivery; [statement of guarantee;] control service; control service
contract. (a) This section shall apply only to [wood-destroying pests.] con-
tracts for the control of termites.

(b) No licensee shall commence work on a contract], or sign, issue, or
deliver any documents expressing an opinion or statement relating to the
absence or presence of wood-destroying pests] for the control of termites
until an inspection has been made[. A] and a written inspection report and a
written estimate [conforming to this section and on a form prescribed by the
board shall be prepared and delivered to] have been approved by the person
requesting the [inspection or the person’s designated agent, before work is
commenced.] work: provided that no written inspection report shall be
required in the event that a live infestation exists. The following shall be [set
{;orth]l %1Lcluded in the written inspection report on a form prescribed by the

oard:
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(1) The date of the inspection and the name of the person making

the inspection;

(2) The name and address of the person or firm ordering the report;

(3) - The name and address of any person who is a party in interest to

whom the licensee is to send certified copies of inspection re-
ports and completion notices;

(4) The address or location of the property;

3) A general description of the building or premises inspected|.];

an

(6) The loclation of visible termite infestations apparent to the li-

censee.

The licensee shall not be responsible for subsequent infestations
unless their presence was visible at the time of the inspection, There shall be
no _guarantees or warranties on inspection reports. [Any contract entered
into, shall state specifically when any guarantee for the work is made, and if
80, the specific terms of the guarantee and the period of time for which the
guarantee shall be in effect.] :

(c) Control service is defined as the regular reinspection of a property
after a report has been made in compliance with this section and such
corrections as have been agreed upon have been completed. Under a control
service agreement, a licensee shall refer to the original report and contract in
such manner as to identify them clearly, and the report shall be assumed to
be a true report of conditions as originally issued, except it may be modified
after a control service inspection. A licensee is not required to issue a report
asoutlined in paragraphs (1) to [(5)] (6) after each control service inspection.
If after control service inspection, no modification of the original report is
made in writing, then it will be assumed that conditions are as originally
reported. A control service contract shall [state specifically] identify the
particular [wood-destroying pests] types of termites and the portions of the
buildings or structures covered by the contract.”

SECTION 2. New statutory material is underscored. Statutory mate-
rial to be deleted is bracketed.

SECTION 3. This Act shall take effect on July 1, 1987.
(Approved May 30, 1987.)

Note
1. So in original.

- ACT 103 | s.B.No. 1286

A Bill for an Act Relating to Banking.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 403-65, Hawaii Revised Statutes, is amended to
read as follows:

“8§403-65 Directors meetings; examination reports. The board of di-
rectors of every bank shall hold a regular meeting at least once every month.
At every such meeting the president or cashier shall submit a detailed report
showing every loan and investment which exceeds in amount one-half of one
per cent of the capital and surplus of the bank or [$100,000,] $500,000,
whichever is the lesser, made during the preceding month or since the last
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report, also a separate report of all loans made to any officer, director, or
employee (except such loans as are excluded from the requirements of
approval by section 403-94), whether made direct or indirect or contingent,
and the amount of security held therefor, if any, unless an advisory, dis-
count, or executive committee, the majority of whom are not active officers
of the bank, makes and files a written report stating that the committee has
examined the reports and approved thereof, or stating its disapproval of any
item appearing therein. The board of directors shall examine and pass upon
such written report or the report of the advisory, discount, or executive
committee and make the same a part of the record of their meeting by
recording it in the minutes, and the record shall show their approval or
disapproval.”

SECTION 2. Statutory material to be repealed is bracketed. New
statutory material is underscored. ‘

SECTION 3. This Act shall take effect upon its approval.
(Approved May 30, 1987.)

ACT 104 o S.B.NO. 1287

A Bill for an Act Relating to Banking.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 403-94, Hawaii Revised Statutes, is amended to
read as follows:

“8403-94 Loan to officers, directors, or employees; restrictions; liabili-
ty of officers and directors, Except as herein provided, no bank shall make
any loan or loans to any! company, firm, copartnership, or association,
excluding however corporations, in which any of the officers or directors of
the bank may be interested, either directly or indirectly, except upon the
written application of such person, firm, copartnership, or association,
stating the line of credit applied for, terms and security, if any, offered
therefor to the board of directors or to the advisory, discount, or executive
committee of the board, and then only with the written approval of a
majority of the board or a majority of the advisory, discount, or executive
committee of the bank before the loan is made, and the approval of the loan
as allowed by the board or the advisory, discount, or executive committee of
the bank shall be made a part of the minutes of the next directors’ meeting of
the bank. Loans may be made to any officer, director, agent, or employee of
any bank, without such application and approval, (1) in any amounts where
the loans are secured by bonds of the State, bonds or notes of the United
States issued since April 24, 1917, or certificates of indebtedness of the
United States, where the amount of the collateral is equal to at least one
hundred five per cent of the amount of any such loan; and (2) in amounts,
excluding loans so secured, not in excess of [$5,000] $20,000 in aggregate
principal owing by any such individual at any one time. Any officer, director,
agent, or employee of any bank who knowingly permits the funds of the bank
to be loaned in a dishonest manner or contrary to this chapter shall be held
responsible in the officer’s, director’s, agent’s, or employee’s individual
capacity for all damages which the bank, its shareholders, depositors, credi-
tors, or any persons shall have sustained in consequence thereof.”
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SECTION 2. Statutory material to be repealed is bracketed. New
statutory material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved May 30, 1987.)

Note

1. So in original.

ACT 105 S.B.NO. 1323

A Bill for an Act Relating to Limited-Equity Housing Cooperatives.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The Hawaii Revised Statutes is amended by adding a
new chapter to be appropriately designated and to read as follows:

. “CHAPTER
LIMITED-EQUITY HOUSING COOPERATIVES

§ -1Definitions. As used in this chapter, unless otherwise indicated

by the context:

(1) “Corporate equity” means the excess of the current fair market
value of the corporation’s assets, including its real property, over
the sum of the current transfer values of all shares or mémber-
ship interests, reduced by the principal balance of outstanding
encumbrances upon the corporate real property as a whole.

(2) “Limited-equity housing cooperative” means a stock coopera-
tive corporation which 1s organized as a nonprofit corporation
under sections 416-19 and 416-26 for the purpose of holding title
to, either in fee simple or for a term of years, improved real
property, if all or substantially all of the shareholders of such
corporation receive a right of exclusive occupancy in a portion of
the real property, title to which is held by the corporation, which
right of occupancy is transferable only concurrently with the
transfer of the share or shares of stock in the corporation held by
the person having such right of occupancy; provided the corpo-
ration also: :

(A) Isorganized so that the consideration paid for an individu-
al membership share by the first occupant following con-
struction or acquisition by the corporation, including the
principal amount of obligation incurred to finance the
membership share, does not exceed seven per cent of the
respective dwelling unit’s development cost, acquisition

~cost, or of the fair market value appraisal by the perma-
nent lender, whichever is greater; and

(B) Holds title to real property as the beneficiary of a trust
providing for distribution for public or charitable pur-
poses upon termination of the trust; or

(C) Holds title to real property subject to conditions which will
result in reversion to a public or charitable entity for
affordable housing upon dissolution of the corporation; or
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(D) Holds a leasehold interest conditioned on the corpora-
tion’s continued qualification under this chapter and pro-
viding for reversion to a public entity or charitable corpo-
ration for affordable housing.

§ -2 Charter of incorporation. (a) The charter of incorporation and
bylaws shall require the purchase and sale of the stock of resident owners
who cease to be residents, at not more than a transfer value determined as
provided in the charter and bylaws, and which shall not exceed the aggregate
of the following:

(1) The consideration paid for the membership share by the first
occupant of the unit involved, as shown on the books of the
corporation.

(2) Accumulated interest, or an inflation allowance at a rate which
may be based on a cost-of-living index, an income index, or
market-interest index.. Any increment pursuant to this para-
graph shall not exceed a ten per cent annual increase on the
consideration paid for the membership or share by the first

- occupant of the unitinvolved. .= -

(3) The value, as determined by the board of directors of the corpo-
ration, of any improvements installed at the expense of the
member with the prior approval of the board of directors.

(4) No other charges, fees, premiums, taxes, or payments or ex-
changes of any kind may be imposed, assessed, or made a
condition of any transfer.

(b) The charter of incorporation and bylaws shall require the board of
directors or corporate members to sell the stock purchased as provided in
subsection (a) to new resident shareholders at a price which does not exceed
the transfer value paid for the unit. Upon termination or dissolution of the
corporation, the then existing stockholders shall be paid an amount that
does not exceed the transfer value of their share.

(c) Amendment of the charter of incorporation shall require the
affirmative vote of at least two-thirds of the resident sharcholders.

(d) The charter of incorporation and bylaws shall require:

The corporation issue only one class of stock;

(2) One share shall be issued for each dwelling unit in the coopera-
tive;

(3)  Voting rights shall be based upon one share, one vote; and

(4) Each shareholder shall be a resident of the unit represented by
the share held:

: (e) The charter of incorporation and bylaws shall require a provision
that there shall not be any social, political, racial, or religious discrimination
nor any discrimination on the basis of age, sex, marital, or parental status,
subject only to limitations under applicable federal, state, or county laws,
rules, or regulations.

§ -3 Contents of bylaws. The bylaws shall provide at least the

following:

(1) The election of a board of directors, the number of persons
constituting the board, and that the terms of at least one-third of
the directors shall expire annually; the powers and duties of the
board; the method of removal from office of directors; and
whether or not the board may engage the services of a manager
or managing agent, or both, and specifying which of the powers
and duties granted to the board by this chapter or otherwise may
be delegated by the board to either or both of them.
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(10)

(11)
(12)
(13)
(14)
(15)
(16)
(17)

(18)

(19)

Method of calling meetings of the shareholders; what percent-
age, if other than a majority of shareholders constitutes a quo-
rum; and what percentage, consistent with this chapter, is neces-
sary to adopt decisions binding on all shareholders.

Election of a president from among the board of directors who
shall preside over the meetings of the board of directors.
Election of a secretary who shall keep the minute book wherein
resolutions shall be recorded.

Election of a treasurer who shall keep the financial records and
books of accounts.

Operation of the property; determination and collection of
monthly carrying charge for each unit.

Designation and removal of personnel necessary for mainte-
nance and repair.

Method of adopting and amending administrative rules and
regulations governing the details of the operation and use of
corporate property.

Two-thirds of the shareholders may at any time modify or
amend the bylaws, but each one of the particulars set forth in this
section shall always be embodied in the bylaws.

All members of the board of directors except for initial provi-
sional directors shall be shareholders. There shall not be more
than one representative on the board of directors from any one
dwelling unit.

A director shall not cast any proxy vote at any board meeting,
nor shall a director vote at any board meeting on any issue in
which the director has a conflict of interest.

No employees of the cooperative shall serve on the board of
directors. '

The board of directors shall meet at least once a year.

Notices of shareholder’s meetings, whether annual or special,
shall be delivered to each shareholder at least fourteen days prior
to such meeting, and shall contain at least: the date and time of
such meeting; the place of such meeting; and the items on the
agenda of such meetings.

All board of directors’ meetings shall be conducted in accor-
dance with Roberts Rules of Order, or other accepted rules for
the conduct of meetings. '

The shareholders may require, by vote at the annual meeting, a
yearly audit of the.corporate books by a certified public account-
ant.

Notice of the annual board meeting shall be given in a reasonable
manner at least fourteen days, if practicable, prior to such meet-
ing.

That the minutes of meetings of the board of directors, share-
holders, and the corporation’s financial statements shall be
available for examination by shareholders at convenient hours
at a place designated by the board.

A proxy shall only be valid for the meeting to which the proxy
pertains and its adjournments, may designate any person as
proxy, and may be limited as the shareholder desires and indi-
cates; provided that no proxy shall be irrevocable.

-4 Use of corporate equity. (a) The corporate equity shall not be

used for distribution to members, but only for the following purposes, and
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only to the extent authorized by the board, subject to the provisions and
limitations of the charter of incorporation and bylaws:

(1) For the benefit of the corporation or the improvement of the real
property, including its use as collateral for loans authorized
under section 403-98.

(2) For expansion of the corporate equity by acquisition of addi-
tional interest in real property for purposes consistent with its
charter.

(3) For public benefit or charitable purposes.

(b) Upon sale of the property, dissolution of the corporation, or
occurrence of a condition requiring termination of the trust or reversion of
title to the real property, the corporate equity shall be required by the
charter, bylaws, or trust or title conditions to be paid out, or title to the
property transferred, subject to outstanding encumbrances and liens, and
the transfer value of membership shares, for use for a public or charitable
purposes.

(c) The membership shares and cooperative fees are interests in real
property for purposes of:

(1) Cooperative housing corporations under section 216 of the fed-

eral Internal Revenue Code of 1954, as amended;

(2) Exemption from state general excise tax under section 237-
24(17); and

(3) Exemption from real property tax under sections 246-26 and
246-27(3).

% -5 Registration and administration requirements. (a) Limited-
equity housing cooperatives under this chapter shall be subject to regulation
by the real estate commission.

(b) Any law to the contrary notwithstanding, limited-equity housing
cooperatives under this chapter shall be subject to the same requirements, to
the extent practicable, which now apply to horizontal property regimes
under part III of chapter 514A with regard to notice of intent to sell,
questionnaires, fees, inspections, public reports, penalties, limitations of
actions, and the powers of the real estate commission to conduct investiga-
tions, issue cease and desist orders, and obtain injunctions.

(c) The real estate commission may adopt rules under chapter 91 to
implement this chapter, including rules to limit or waive the applicability of
certain requirements in subsection (b) which could not fairly or reasonably
be applied to limited-equity housing cooperatives already in existence on the
effective date of this chapter.

§ -6 Arbitration of disputes. (a) At the request of any party, any
dispute concerning or involving one or more stockholders and a limited-
equity housing corporation, its board of directors, managing agent, or one or
more other stockholders relating to the interpretation, application or en-
forcement of chapter or the corporation’s charter of incorporation, by-
laws, or administrative rules adopted in accordance with its bylaws shall be
submitted to arbitration. The arbitration shall be conducted, unless other-
wise agreed by the parties, in accordance with the rules adopted by the real
estate commission and the provisions of chapter 658; provided that the
Horizontal Property Regime Rules on Arbitration of Disputes of the Ameri-
can Arbitration Association shall be used until the commission adopts its
rules; provided further that where any arbitration rule conflicts with chapter
658, chapter 658 shall prevail; provided further that notwithstanding any
rule to the contrary, the arbitrator shall conduct the proceedings in a manner
which affords substantial justice to all parties; provided further that the
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proceedings shall be concluded ninety days after the commencement of the
arbitration unless extended by mutual consent of the parties involved and
their counsel. The arbitrator shall be bound by rules of substantive law and
shall not be bound by rules of evidence, whether or not set out by statute,
except for provisions relating to privileged communications. The arbitrator
shall permit discovery as provided for in the Hawaii rules of civil procedure;
provided that the arbitrator may restrict the scope of such discovery for good
cause to avoid excessive delay and costs to the parties or the arbitrator may
refer any matter involving discovery to the circuit court for disposition in
accordance with the Hawaii rules of civil procedure then in effect.

(b) Nothing in subsection (a) shall be interpreted to mandate the

arbitration of any dispute involving:

(1) The real estate commission;

(2) The mortgagee of a mortgage of record; . :

(3) The developer, general contractor, subcontractors, or design
professionals for the project; provided that when any person
exempted by this paragraph is also a stockholder, a director, or
managing agent, such person shall, in those capacities, be subject
to the provisions of subsection (a);

(4) Actions seeking equitable relief involving threatened property
damage or the health or safety of stockholders or any other
person;

(5) Actions to collect assessments which are liens or subject to
foreclosure;

(6) Personal injury claims; or

- (7) Actions for amounts in excess of $2,500 against a limited-equity

: housinl%corporation, a board of directors, or one or more direc-

tors, oflicers, agents, employees, or other persons, if insurance

coverage under a policy or policies procured by the limited-

- equity housing corporation or its board of directors would be
unavailable because action by arbitration was pursued.”

SECTION 2. Chapter 421G, Hawaii Revised Statutes, is repealed.

SECTION 3. All appropriations, records, equipment, machines, files,
supplies, contracts, books, papers, documents, maps, and other personal
property heretofore made, used, acquired, or held by the department of
commerce and consumer affairs relating to the functions transferred to the
refll estate commission shall be transferred with the functions to which they
relate.

SECTION 4. This Act shall take effect on July 1, >1987.
(Approved May 30, 1987.)

ACT 106 - S.B.NO. 1342

A Bill for an Act Relating to Travel Agencies.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 468K-5, Hawaii Revised Statutes, is amended
to read as follows:

“§468K-5 Statute of limitations; recovery from fund. (a) No action fora
Judgment or proceeding for a consent judgment under section 480-22 which
may subsequently result in an order for collection from the travel agency
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recovery fund shall be commenced later than six years from the accrual of
the cause of action. [When any aggrieved person commences action for a
judgment which may result in collection from the travel agency recovery
fund, the aggrieved person shall notify the trustees in writing to this effect at
the time of the commencement of such action. The trustees shall have the
right to intervene in and defend any such action.]

: (b) When any person aggrieved commences action for a judgment
which may result in collection from the travel agency recovery fund, the
person agerieved shall notify the trustees in writing to this effect at the time
of the commencement of the action. The trustees shall have the right to
intervene in and defend any action.

[(B)]. () When any [aggrieved] person aggrieved recovers a valid
judgment in any circuit court or district court of the county where the
violation occurred against any travel agency or sales representative for
[such] any act, representation, transaction, or conduct which is in violation
of this chapter or its adopted rules, or which constitutes an unfair or
deceptive act or practice in violation of section 480-2, which occurred after
January 1, 1981, the [aggrieved] person aggrieved may, upon the termina-
tion of all proceedings, including reviews and appeals in connection with the
judgment, file a verified claim in the court in which the judgment was
entered and, upon ten days’ written notice to the trustees, may apply to the
court for an order directing payment out of the travel agency recovery fund,
of the amount unpaid upon the judgment, subject to the limitations stated in
this section.

(d) When the office of consumer protection obtains a consent judg-
ment. pursuant to section 480-22, in any circuit court where the violation
occurred against any travel agency or sales representative. for any act,
representation, transaction, or conduct which is in violation of this chapter
or its adopted rules, or which constitutes an unfair or deceptive act or
practice in violation of section 480-2, which occurred after January 1, 1981,
the office of consumer protection upon the finality of the consent judgment
under section 480-22. may file a verified claim in the court in which the
consent judgment was entered and. upon ten days’ written notice to_the
trustees, may apply to the court for an order directing payment out of the
travel agency recovery fund, of the amount unpaid upon the consent judg-
nent, subject to the limitations stated in this section. The trustees shall have
he right to intervene in and defend any application to the court for an order
irecting payment out of the travel agency recovery fund. :
[(c)] (&) The court shall proceed upon [such] the application for an
order directing payment out of the travel agency recovery fund in a summary
manner, and, upon the hearing of the application, the [aggrieved] person
aggrieved shall be required to show:

(I) He or she is not a spouse of the judgment debtor, or the personal

representative of [such] the judgment debtor’s spouse;

(2) He or she has complied with all the requirements of this section;

(3) He or she has obtained a judgment as set out in [subsection (b)]

subsections (c), (d), or (g), stating the amount of the judgment
and the amount owing on the judgment at the date of the
application;

(4) He or she has made all reasonable searches and inquiries to

ascertain whether the judgment debtor is possessed of real or
personal property or other assets, liable to be sold or applied i
~satisfaction of the judgment; and :

(5) That by [such] the search required by this section, he or she has

discovered no personal or real property or other assets liable to
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be sold or applied, or that he or she has discovered certain of
them, describing them, owned by the judgment debtor and liable
to be so applied, and that he or she has taken all necessary action
and proceedings for the realization thereof, and that the amount
thereby realized was insufficient to satisfy the judgment, stating
the amount so realized and the balance remaining due on the
judgment after application of the amount realized.

[(d)] (f) The court shall make an order directed to the trustees requir-
ing payment from the travel agency recovery fund of whatever sum it shall
find to be payable upon the claim, pursuant to the provisions of and in
accordance with the limitations contained in this section, if the court is
satisfied, upon the hearing of the truth of all matters required to be shown by
the [aggrieved] person aggrieved by subsection [(c) and] (e), that the [ag-
grieved] person aggrieved has fully pursued and exhausted all remedies
available to the [aggrieved] person aggrieved for recovering the amount
awarded by the judgment of the court. _

[(e)] (g) Forpurposes of this chapter, an order for restitution obtained
by the office of consumer protection on behalf of a person aggrieved against a
registered travel agency or registered sales representative shall be the judg-
ment obtained by the person aggrieved against the registered travel agency
or registered sales representative. For purposes of this chapter, any written
notification to the trustees as required by subsection [(a)] (b) by the office of
consumer protection or any [action] acts to recover restitution on behalf of
the person aggrieved by the office of consumer protection shall be the
[actions] acts of the person aggrieved.

[(D] (h) Subject to the limitations and requirements of this chapter,
the office of consumer protection may apply to the court for an order
directing payment out of the travel agency recovery fund on behalf of a
person aggrieved; provided that the office of consumer protection obtains a
court order directing the payment of restitution to the person aggrieved. The
office of consumer protection shall not receive costs or attorneys’! fees from
the travel agency recovery fund.

(i) Upon the filing of an order for payment from the travel agency
recovery fund to the office of consumer protection, or to any person ag-
grieved, which is based upon a consent judgment obtained by the office of
consumer protection pursuant to section 480-22, the trustees may defer
payment from the fund for six months, at the end of which period the
trustees may discharge the trustees’ obligations under the order and any
other order for payment from the fund obtained by any person aggrieved
prior to and at any time during the six-month period, by disbursing the
money from the fund, up to the maximum allowed under this chapter, to al
of the persons aggrieved, including those persons aggrieved in whose behalf
the office of consumer protection obtained its order, on a pro rata basis;
provided that, prior to the disbursement of the money, the trustees file an
affidavit with the court stating how the money is to be disbursed. The
trustees may apply -to the court for an extension of the six-month period
upon good cause, but in no case shall payment to the.office of consumer
protection or any person aggrieved be deferred for more than one vear
except as provided in subsection (k).

[(g)] () Should the trustees pay from the travel agency recovery fund
any amount in settlement of a claim or toward satisfaction of a judgment
against a registered travel agency or sales representative, registration shall be
automatically terminated upon the issuance of a court order authorizing
payment from the travel agency recovery fund. [No such] The travel agency
or sales representative shall not be eligible to reregister to do business until
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the fund is repaid in full, plus interest at the rate of ten per cent a year, the
amount paid from the travel agency recovery fund on the account of the
travel agency or sales representative. A discharge in bankruptcy shall not
relieve a person from the penalties and disabilities provided in this
subsection. :

[(h)] (k) If, at any time, the money deposited in the travel agency
recovery fund is insufficient to satisfy any duly authorized claim or portion
thereof, the trustecs shall, when sufficient money has been deposited in the
travel agency recovery fund, satisfy [such] the unpaid claims or portions
thereof, in the order that [such] the claims or portions thereof were originally
filed[.] or in accordance with subsection (i).”

SECTION 2. Chapter 468K, Hawaii Revised Statutes, is amended by
adding a new section to be appropriately designated and to read as follows:

“8468K-  Registration renewal. Every travel agency and sales repre-
sentative registered under this chapter shall register with the director and
pay a renewal fee, as provided in rules adopted by the director in accordance
with chapter 91, on or before December 31 of each odd-numbered year.
Failure to pay the renewal fee as required by this section shall constitute a
termination of registration as of the date the renewal fee is due. Any
registration terminated under this section may be restored within one year
after the date of termination upon the filing of an application and payment
of a restoration fee as provided in rules adopted by the director in accor-
dance with chapter 91.”

SECTION 3. Chapter 468K, Hawaii Revised Statutes, is amended by
adding a new section to be appropriately designated and to read as follows:

“8468K- Powers and duties of the director. The director shall have
-the following powers and duties: v

(1) Adopt, amend, and repeal rules in accordance with chapter 91 to
carry out the purposes of this chapter;

(2) Issue, renew, terminate, and revoke registrations;

(3) Establish fees; and

(4) Do all things necessary to carry out the functions, powers, and
duties set forth in this chapter.”

SECTION 4. Statutory material to be repealed is bracketed. New
statutory material is underscored.2

SECTION 5. This Act shall take effect upon its approval.
(Approved May 31, 1987.)

Notes

1. So in original.
2. Edited pursuant to HRS §23G-16.5.

ACT 107 S.B.NO. 1372

A Bill for an Act Relating to Labor.
Be It Enacted by the Legislature of the State of Hawaii:

. SECTION 1. Findings and intent. The current state upemployment
compensation law calls for an automatic increase to the maximum rate for
unemployment insurance contribution for the remainder of the year should
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an employer fail to meet a payment deadline. This legislation proposes to
amend current law to give the .director of the department of labor and
industrial relations the discrétion to waive the penalty provision under
certain circumstances rather than automatically impose the increase to the
maximum allowable rate.

It should not be ignored that the existing fund for unemployment
insurance is about $175,000,000, a figure well in excess of the federally
suggested adequate reserve of about $137,000,000.

SECTION 2. Section 383-66, Hawaii Revised Statutes, is amended to
read as follows:

“§383-66 Contribution rates, how determined. The department [shall],
for the nine-month period April 1, 1941, to December 31, 1941, and for each
calendar year thereafter, except as otherwise provided in this part, shall
classify employers in accordance with their actual experience in the payment
of contributions and with respect to benefits charged against their accounts
with a view to fixing such contribution rates as will reflect such experience.
The department shall determine the contribution rate of each employer in
accordance with the following requirements: :

(1) The standard rate of contributions payable by each employer for
any calendar year through 1984 shall be three per cent. For the
calendar year 1985 and thereafter the standard rate of contribu-
tions payable by each employer shall be five and four-tenths per
cent.

(2) No employer’s rate for the calendar year 1942 and for any
calendar year thereafter shall be other than the maximum rate
unless and until the employer’s account has been chargeable
with benefits throughout the thirty-six consecutive calendar
month period ending on December 31 of the preceding calendar
year, except that, for the calendar year 1956 and for each calen-
dar year thereafter, an employer who has not been subject to the
law for a sufficient period to meet this requirement may qualify
for a rate other than the maximum rate if the employer’s account
has been chargeable throughout a lesser period but in no event
less than the twelve consecutive calendar month period ending
on December 31 of the preceding calendar year. For the calendar
year 1985 and for each calendar year thereafter, the contribution
rate for a new or newly covered employer shall be the sum of the
employer’s basic contribution rate of three and six-tenths per
cent and the fund solvency contribution rate determined for
such year pursuant to section 383-68(c)(2), until the employer’s
account has been chargeable with benefits throughout the twelve
consecutive calendar month period ending on December 31 of
the preceding calendar year; except that no employer’s contribu-
tion rate shall be greater than five and four-tenths per cent and
no employer with a negative reserve ratio shall have a contribu-
tion rate less than such employer’s basic contribution rate.

(3) No employer’s rate for the calendar year 1965 and for any
calendar year thereafter, or remaining calendar quarter thereof,
as the case may be, through December 31, 1976, shall be less
than the standard rate unless the total assets of the fund as of the
end of the previous calendar year, or calendar quarter, were at
least $15,000,000; provided that each employer’s rate for any
calendar year or any portion thereof, as determined by other
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applicable provisions of this part shall be increased by one-half
per cent, if the total assets of the fund as of the end of the
previous calendar year or calendar quarter were at least
$15,000,000 but less than $20,000,000, but in no event shall an
employer’s rate exceed the standard rate. Any amount credited
to this State under section 903 of the Social Security Act, as
amended, which has been appropriated for expenses of adminis-
tration, whether or not withdrawn from the trust fund, shall be
excluded from the fund for the purposes of this paragraph. Any
advance that may be made to this State under section 1201 of the

Social Security Act, whether or not withdrawn from this trust

fund, shall be excluded from the fund for the purposes of this
paragraph. No employer’s rate shall be reduced in any amount
which is not allowable as an additional credit, against the tax
levied by the federal Unemployment Tax Act pursuant to sec-
tion 3302(b) of the federal Internal Revenue Code or pursuant to
any other federal statute, successor to section 3302(b), which
provides for the additional credit now provided for in section
3302(b).

If, when any such classification of employers is to be made
(which may be after the commencement of the period for which
the classification is to be made), the department finds that any
employer has failed to file any report required in connection
therewith or has filed a report which the department finds incor-
rect or insufficient, the department shall notify the employer
thereof by [registered] mail addressed to the employer’s last
known address. Unless the employer files the report or a correct-
ed or sufficient report, as the case may be, within fifteen days
after the mailing of the notice, the maximum rate of contribu-
tions shall be payable by such employer for the period for which
the contribution rate is to be fixed. Effective January 1, 1987, the
director, for excusable failure, may redetermine the assignment
of the maximum contribution rate in accordance with this sec-
tion, provided the employer files all reports as required by the
department and submits a written request for redetermination
before December 31 of the vear for which the contribution rate is
to be fixed.

For the purpose of sections 383-63 to 383-69, if on or after
January 1, 1940, any employing unit in any manner succeeds to
or acquires the organization, trade, or business, or substantially
all the assets thereof (whether or not the successor or acquiring
unit was an “employing unit”, as that term is defined in section
383-1 prior to the acquisition), of another which at the time of
such acquisition was an employer subject to this chapter, and
such predecessor employer has executed and filed with the de-
partment on a form approved by the department a waiver relin-
quishing all rights to the predecessor employer’s prior experi-
ence record with respect to the predecessor employer’s separate
account, actual contribution payment, and benefit chargeability
experience, annual payrolls and other data for the purpose of
obtaining a reduced rate, and requesting the department to
permit such experience record to inure to the benefit of the
successor employing unit upon request of the successor employ-
ing unit, the experience record for rate computation purposes of
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(6)

(7

the predecessor shall thereupon be deemed the experience rec-
ord of the successor and the experience record shall be trans-
ferred by the department to the successor employing unit and
shall become the separate account of the employing unit as of the
date of the acquisition and benefits thereafter chargeable to the
employer on account of employment prior to the date of the
acquisition shall be charged to such separate account. The suc-
cessor employing unit, unless already an employer subject to this
chapter, shall be subject from the date of acquisition to the rate
of contribution of the predecessor or of two or more predeces-
sors if they have the same contribution rate, provided the waiver
or waivers required herein are filed with the department before
sixty days after the date of acquisition. In case there are two or
more predecessors having different contribution rates, the suc-
cessor shall be subject to the rate prescribed for new or newly
covered employers under paragraph (2) until the next determi-
nation of rates under sections 383-63 to 383-69, at which time
the experience records of the predecessors and successor shall be
combined and shall be deemed to be the experience record of a
single employing unit and the successor’s rate shall thereupon be
determined upon the basis of such combined experience. If the
successor at the time of the transfer is an employer subject to this
chapter, the rate of contribution to which the successor is then
subject shall remain the same until the next determination of
rates under sections 383-63 to 383-69, at which time the experi-
ence records of the predecessor and successor shall be combined
and shall be deemed to be the experience record of a single
employing unit and the successor’s rate shall thereupon be deter-
mined upon the basis of such combined experience. For the
purpose of determination of rates under sections 383-63 to 383-
69 of all successor employing units, waivers as required herein, if
not previously filed as hereinabove provided, shall be filed with
the department not later than March 1 of the year for which the
rate is determined; provided that no such waiver shall be accept-
ed by the department for filing unless the employing unit execut-
ing the waiver has filed all reports and paid all contributions
required of it by this chapter.

The department may prescribe rules for the establishment,
maintenance, and dissolution of joint accounts by two or more
employers, and, in accordance with such rules and upon applica-
tion by two or more employers to establish such an account, or to
merge their several individual accounts in a joint account, shall
maintain such joint account as if it constituted a single employ-
er’s account. The rules shall be consistent with the federal re-
quirements for additional credit allowance in section 3303 of the
federal Internal Revenue Code and consistent with this chapter.
Whenever there is an amendment to this chapter which, if
immediately effective, would change an employer’s rate of con-

- tributions, the rate of the employer shall be changed in accor-

dance with the amendment and the new rate shall apply for the

‘remainder of the calendar year beginning with the calendar

quarter immediately following the effective date of the amend-
ment providing for such change unless otherwise provided by
the amendment.
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(8) For the purposes of this section “contribution rate” shall mean
the basic contribution rate as defined in section 383-68 when
applied to calendar year 1978 or any calendar year thereafter.”

SECTION 3. Statutory material to be repealed is bracketed. New
statutory material is underscored.

SECTION 4. This Act shall take effect upon its approval.
(Approved May 31, 1987.)

ACT 108 S.B. NO. 1458

A Bill for an Act Relating to Investigation of Elderly Abuse or Neglect.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 349C-3, Hawaii Revised Statutes, is amended
to read as follows:

“[[1§349C-3[]] Action on reporting. The department of social services
and housing, upon receiving an oral report under section 349C-2, [shall,]
where the department deems it appropriate, shall take action towards
preventing further abuse or neglect. Any emplovee of the department en-
gaged in an investigation under this section shall be authorized to visit and
communicate with the elderly person who is the subject of the report. Any
such employee, who is accompanied by a police officer may, with or without
a warrant, on reasonable suspicion of abuse or neglect of the elderly person,
or on reasonable suspicion of obstruction or interference with the determi-
nation of the elderly person’s welfare. enter upon the premises after entry is
gained by a police officer where the elderly person may be found for the
purpose of ascertaining the elderly person’s welfare. Any person intentional-
Iv or knowingly obstructing or interfering with the department’s access to or
communication with the elderly person shall be guilty of a misdemeanor. If
the elderly person who is or has been the subject of elderly abuse or neglect
has suffered injury or harm so serious that criminal prosecution of the
person who committed the elderly abuse or neglect is warranted, the depart-
ment shall report its findings to the appropriate police department or prose-
cuting attorney.

The department of social services and housing shall maintain a
central registry of reported cases.”

SECTION 2. Statutory material to be repealed is bracketed. New
statutory material is underscored. )

SECTION 3. This Act shall take effect upon its approval.
(Approved May 31, 1987.) ‘

ACT 109 S.B.NO. 1643

A Bill for an Act Relating to Zoning.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The Legislature finds that the counties need greater
flexibility in the enforcement of their respective zoning ordinances. Often,
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violations of such ordinances are technical matters for which the initiation
of criminal prosecution, with the concomitant stigma and police record, is
inappropriate. On the other hand, the invocation of circuit court jurisdic-
tion for injunctive relief in such matters is often time-consuming and
burdensome to the court. Use of civil fines has been proven an effective
alternative for code enforcement by the board of land and natural resources
and state department of health, and this option should be available to the
counties.

SECTION 2. Section 46-4, Hawaii Revised Statutes, is amended by
amending subsection (a) to read as follows;

“(a) This section and any ordinances or rules and regulations adopted
in accordance with it, shall apply! to those lands not contained within the
forest reserve boundaries as established on January 31, 1957, or as subse-
quently amended.

Zoning in all counties shall be accomplished within the framework of
a long range, comprehensive general plan prepared or being prepared to
guide the overall future development of the county. Zoning shall be one of
the tools available to the county to put the general plan into effect in an
orderly manner. Zoning in the counties of Hawaii, Maui, and Kauai means
the establishment of districts of such number, shape, and area, and the
adoption of regulations for each district as shall be deemed best suited to
carry out the purposes of this section. In establishing or regulating the
districts, full consideration shall be given to all available data as to soil
classification and physical use capabilities of the land so as to allow and
encourage the most beneficial use of the land consonant with good zoning
practices. The zoning power granted herein shall be exercised by ordinance
which may relate to:

(1) The areas within which agriculture, forestry, industry, trade, and

business may be conducted. : _
(2) T(llle areas in which residential uses may be regulated or prohibit-
ed. :

(3) The areas bordering natural watercourses, channels, and
streams, in which trades or industries, filling or dumping, erec-
tion of structures, and the location of buildings may be prohibit-
ed or restricted. _

(4) The areas in which particular uses may be subjected to special
restrictions.

(5) The location of buildings and structures designed for specific
uses and designation of uses for which buildings and structures
may not be used or altered.

(6) The location, height, bulk, number of stories, and size of build-
ings and other structures.

(7) The location of roads, schools, and recreation areas.

(8) Building setback lines and future street lines.

(9) The density and distribution of population.

(10) The percentage of lot which may be occupied, size of yards,
courts, and other open spaces.

(11) Minimum and maximum lot sizes.

(12) Other such regulations as may be deemed by the boards or city
council as necessary and proper to permit and encourage orderly
development of land resources within their jurisdictions.

The council of any county shall prescribe such rules and regulations
and administrative procedures and provide such personnel as it may deem
necessary for the enforcement of this section and any ordinance enacted in
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accordance therewith. The ordinances may be enforced by appropriate fines
and penalties, civil or criminal, or by court order at the suit of the county or
the owner or owners of real estate directly affected by the ordinances.

Any civil fine or penalty provided by ordinance under this section
may be imposed by the district court, or by the zoning agency after an
opportunity for a hearing, pursuant to chapter 91. Such a proceeding shall
not be a prerequisite for any injunctive relief ordered by the circuit court.

Nothing in this section shall invalidate any zoning ordinances or
regulation adopted by any county or other agency of government pursuant to
the statutes in effect prior to July 1, 1957.

The powers granted herein shall be liberally construed in favor of the
county exercising them, and in such a manner as to promote the orderly

“development of each county or city and county in accord with a long range,
comprehensive, general plan, and to insure the greatest benefit for the State
as a whole. This section shall not be construed to limit or appeal any powers
now possessed by any county to achieve the ends through zoning and
building regulations, except insofar as forest and water reserve zones are
concerned and as provided in subsections (c) and (d).

Neither this section nor any ordinance enacted under this section
shall prohibit the continuance of the lawful use of any building or premises
for any trade, industry, residential, agricultural, or other purpose for which
the building or premises is used at the time this section or the ordinance
takes effect; provided that a zoning ordinance may provide for elimination
of nonconforming uses as the uses are discontinued or for the amortization
or phasing out of nonconforming uses or signs over a reasonable period of
time in commercial, industrial, resort, and apartment zoned areas only. In
no event shall such amortization or phasing out of nonconforming uses
apply to any existing building or premises used for residential (single family
or duplex) or agricultural uses. Nothing in this section shall affect or impair
t2h662 powers and duties of the director of transportation as set forth in chapter

SECTION 3. The substantive provisions of this Act shall amend any
~other conflicting Act enacted by the Regular Session of 1987.

SECTION 4. New statutory material is underscored.
SECTION 5. This Act shall take effect upon its approval.
(Approved May 31, 1987.)

Note
1. Prior to amendment, “only” appeared here.

ACT 110 S.B.NO. 1708

A Bill for an Act Relating to Loans.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 155-14, Hawaii Revised Statutes, is amended
by amending subsections (a), (b), and (c) to read as follows:

“(a) There is created a special fund to be known as the [“agricultural
loan revolving fund”,] agriculture loan revolving fund, from which moneys
shall be loaned by the department of agriculture under this chapter. The
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department, by its board of agriculture, may transfer funds from the agricul-
ture loan revolving fund to the aquaculture loan revolving fund from which
moneys shall be loaned by the department pursuant to chapter 2 19; provid
ed that twenty days prior to the convening of each regular session of the
legislature, the department shall report to the legislature all transfers that
were made from the agriculture loan revolving fund to the aquaculture loan
revolving fund during the preceding calendar vear and the balance of each
loan fund as of December 31 of each vear.

(b) All interest and fees collected by the department shall be deposited
in the agricultural loan reserve fund to the extent needed to carry on the
operations of the department including payments for consultative services
that would strengthen the agricultural loan program; any moneys surplus to
these needs shall be transferred to the [agricultural] agriculture loan revolv-
ing fund at the discretion of the department. All payments received on
account of principal shall be credited to the [agricultural] agriculture loan
revolving fund.

(c) A proper reserve shall be maintained in the [agricultural] agricul-
ture loan revolving fund to guarantee payment of loans under section 155-
5-’9 . Y

SECTION 2. Section 219-4, Hawaii Revised Statutes, is amended by
amending subsection (a) to read as follows:

“(a) There is established a special fund to be known as the aquaculture
loan revolving fund from which moneys shall be loaned by the department
of agriculture under this chapter. The department, by its board of agricul-
ture, may transfer funds from the aquaculture loan revolving fund to the
agriculture loan revolving fund from which moneys shall be loaned by the
department pursuant to chapter 155; provided that twenty days prior to the
convening of each regular session of the legislature, the department shall
report to the legislature all transfers that were made from the aquaculture
oan revolving fund to the agriculture loan revolving fund during the preced-
ing calendar year and the balance of the aquaculture loan revolving fund as
of December 31 of each vear.”

SECTION 3. Statutory material to be repealed is bracketed. New
statutory material is underscored.

SECTION 4. This Act shall take effect on July 1, 1987.
(Approved May 31, 1987.) .

ACT 111 S.B.NO. 1711

A Bill for an Act Relating to Agricultural Parks.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 166-4, Hawaii Revised Statutes, is amended to
read as follows:

“§[[1166-4[]] Park development. Except as herein provided, the de-
partment may develop, on behalf of the State or in partnership with a federal
agency, a county, or a private party, agricultural parks which, at the option of
the board, shall be exempt from all statutes, ordinances, charter provisions,
and rules of any governmental agency relating to [zoning, subdivision,

construction, or building standards, provided that;
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The agricultural park is situated within a state land use agricul-
tural district,
The agricultural park does not contravene any safety standard or

utilities;
The department shall have first presented the plans and specifi-
cations for the agricultural park to the legislative body of the
county where the agricultural park is proposed, which shall have
the right to approve or disapprove the agricultural park within
forty-five days after presentment. If no action is taken by the
legislative body involved within forty-five days after present-
ment, the agricultural park shall be deemed approved;
The final plans and specifications for the agricultural park ap-
proved by the legislative body of the county involved shall
constitute the zoning, building, construction, and subdivision
standards for the agricultural park. No action shall be prosecut-
ed or maintained against any county, or its officials or employ-
ees, on account of actions taken by them in reviewing, approv-
ing, or disapproving such plans and specifications. For purposes
of sections 501-85 and 502-17, the chairperson of the board of
agriculture or the responsible county official may certify maps
and plans of lands connected with the agricultural park as having
complied with applicable laws and ordinances relating to consol-
idation and subdivision of lands, and such maps and plans shall
be accepted for registration or recordation by the land court and
the registrar;] planning, zoning, construction standards for sub-
divisions, development and improvement of land, and the con-
struction of buildings thereon; provided that: -
The board finds the agricultural park is consistent with the
purpose and intent of this chapter, and meets minimum require-
ments of health and safety:;
The development of the proposed agricultural park does not
contravene any safety standards or tariffs approved by the public
utilities commission for public utilities:
The legislative body of the county in which the agricultural park
is to be situated shall have approved the agricultural park.
(A) The legislative body shall approve or disapprove the agri-
cultural park within forty-five days after the department
has submitted the preliminary plans and specifications for
the agricultural park to the legislative body. If after the
forty-ffth day an agricultural park is not disapproved, it
shall be deemed approved by the legislative body.
(B) No action shall be prosecuted or maintained against any
county, its officials, or employees, on account of actions
taken by them in reviewing, approving, or disapproving
the plans and specifications.
(C) The final plans and specifications for the agricultural park
. shall be deemed approved by the legislative body if the
final plans and specifications do not substantially deviate
from the preliminary plans and specifications. The final
plans and specifications for the project shall constitute the
planning, zoning, building, construction, and subdivision
- standards for that agricultural park. For purposes of sec-
tions 501-85 and 502-17, the chairperson of the board of
agriculture or the responsible county official may certify
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maps and plans of lands connected with the agricultural

park as having complied with applicable laws and ordi-

nances relating to consolidation and subdivision of lands,

and such maps and plans shall be accepted for registration

or recordation by the land court and registrar; and

[(5)] (4) The State shall assume the responsibility of maintaining all

roads within the agricultural park, using the proceeds of the

agricultural park special fund established under section 166-10,

if the roads are developed exempt from applicable county ordi-
nances, charter provisions, and rules regarding roads.”

SECTION 2. Statutory material to be repealed is bracketed. New
statutory material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved May 31, 1987.)

ACT 112 S.B.NO. 1722

A Bill for an Act Relating to Recovery of Money Owed to the State.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 231-52, Hawaii Revised Statutes, is amended
by amending the definition of “debt” to read as follows: :

““Debt” includes[:] either:

(1) Any delinquency in periodic court-ordered payments for child
support in an amount exceeding the sum of payments which
would become due over a one-month period; or

(2) Any liquidated sum exceeding $25 which is due and owing any
claxmant agency, regardless of whether there is an outstanding
judgment for that sum, and whether the sum has accrued
through contract, subrogation, tort, operation of law, or judicial
or administrative judgment or order; [and] or

(3) Any defaulted education loan note held by the United Student
Aid Funds, Inc. incurred under the federal Higher Education Act
of 1965 (Public Law 89-329, 79 Stat. 1219), as amended.”

SECTION 2. Statutory material to be repealed is bracketed. New
statutory material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved May 31, 1987.)

ACT 113 : S.B.NO. 1733

A Bill for an Act Relating to Controlled Substances.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 329-11, Hawaii Revised Sfatutes, isamended to
read as follows:

“[[1§329-11][]] Authority to schedule controlled substances. (a) Annual-
ly, upon the convening of each annual session of the state legislature, the
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department shall report to the legislature [the effects of the implementation
of this chapter in relation to the problems of drug abuse in Hawaii and shall
recommend to the legislature any] additions, deletions, or revisions in the
schedules of substances, enumerated in sections 329-14, 329-16, 329-18,
329-20, and 329-22, and any other recommendations which it deems neces-
sary. The department shall not recommend [any] additions, deletions, or
revisions in such schedules until after notice and an opportunity for a
hearing is afforded all interested parties, except such hearing shall not be
required if official notice has been received that the substance has been
added, deleted, or rescheduled as a controlled substance under federal law.
In making a determination regarding a substance, the department shall
assess the degree of danger or probable danger of the substance by consider-
ing the following:

(1) The actual or probable abuse of the substance including:

[(@)] (A)Its history and current pattern of abuse;

(B) The scope, duration, and significance of abuse; and

[(©)] (O A judgment of the degree of actual or probable detri-
ment which may result from the abuse of the substance[.];

(2) The biomedical hazard of the substance including:

[(a)] (A)Its pharmacology: the effects and modifiers of effects of
the substance; .

[(b)] (B) Its toxicology: the acute and chronic toxicity, interac-
tion with other substances whether controlled or not, and
liability to psychic or physiological dependence;

[(©)] (C) Risk to public health and particular susceptibility of
segments of the population; and

[(d)] (D) Existence of therapeutic alternatives for substances
which are or may be used for medical purposes].];

(3) A judgment of the probable physical and social impact of wide-

: spread abuse of the substancel.].

(4) Whether the substance is an immediate precursor of a substance

already controlled under this part[.]: and

(5) The current state of scientific knowledge regarding the sub-

stance.

(b) After considering the factors enumerated above, the department
shall make a recommendation to the legislature, specifying to what schedule
the substance should be added, deleted, or rescheduled if it finds that the
substance has a degree of danger or probable danger. The department may
make such recommendation to the legislature prior to the submission of its
annual report in which case the department shall publish and give notice to
the public of such recommendation.

[(c) The state legislature has the sole authority to add, delete, or
reschedule all substances enumerated in the schedules in sections 329-14,
329-16, 329-18, 329-20, and 329-22. :

(d)] () If the legislature designates a substance as an immediate
precursor, substances which are precursors of the controlled precursor shall
not be subject to control solely because they are precursors of the controlled
precursor.

[(e)] (d) If a substance is added, deleted, or rescheduled as a controlled
substance under federal law and notice of the designation is given to the
department, the department shall recommend that a corresponding change
in Hawaii law be made [by the state legislature, unless the department
objects to the change. In that case, the department shall publish the reasons
for objection and afford all interested parties an opportunity to be heard.
Following the hearing, the department shall announce its decision and shall
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notify the legislature in writing of the change in federal law or regulations
and of the department’s recommendation]. The department shall similarly
designate the substance as added, deleted, or rescheduled under this chapter
after the expiration of thirty days from publication in the Federal Register of
a final order and such change shall have the effect of law. IF a substance is
added. deleted, or rescheduled under this subsection, the control shall be
temporary and, if the next regular session of the state legislature has not
made the corresponding changes in this chapter, the temporary designation
of the added, deleted, or rescheduled substance shall be nullified.”

SECTION 2. Statutory material to be repealed is bracketed. New
statutory material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved May 31, 1987.) :

ACT 114 S.B.NO. 1738

A Bill for an Act Relating to the Employees’ Retirement System.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 88-1 19, Hawaii Revised Statutes, is amended to
read as follows:

“§88-119 Investments. Investments may be made in:
(I) Real estate loans and mortgages. Obligations (as defined in
section 431-286) of any of the following classes:

(A) Obligations secured by mortgages of nonprofit corpora-
tions desiring to build multirental units (ten units or more)
subject to control of the government for occupancy by
families displaced as a result of government action.

(B) Obligations secured by mortgages insured by the federal
housing administration.

(C) Obligations for the repayment of home loans made under
the Servicemen’s Readjustment Act of 1944 or under Title
II of the National Housing Act.

(D) Other obligations secured by first mortgages on unencum-
bered improved real estate owned in fee simple; provided
that the amount of the obligation shall not at the time
investment is made therein exceed [seventy-five] eighty
per cent of the value of the real estate and improvements
mortgaged to secure it, [except that if the obligation is for
an amount of $75,000 or less, the amount of the obligation
shall not exceed eighty per cent of the real estate and
improvements mortgaged to secure it,] and except that the
amount of the obligation at the time investment is made
therein may exceed [seventy-five] eighty per cent but no
more than ninety per cent of the value of the real estate and
improvements mortgaged to. secure it; provided further
that the obligation is insured or guaranteed against default
or loss under a mortgage insurance policy issued by a
casualty insurance company licensed to do business in the
State. The coverage provided by the insurer should be
sufficient to reduce the system’s exposure to not more than
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[seventy-five] eighty per cent of the value of the real estate
and improvements mortgaged to secure it. Such insurance
coverage shall remain in force until the principal amount
of the obligation is reduced to [seventy-five] eighty per
cent of the market value of the real estate and improve-
ments mortgaged to secure it, at which time the coverage
shall be subject to cancellation solely at the option of the
board of trustees. Real estate shall not be deemed to be

- encumbered within the meaning of this subparagraph by

reason of the existence of any of the restrictions, charges,
orclaims described in section 431-293(a). .

Other obligations secured by first mortgages of leasehold
interests in improved real estate; provided that (i) each
such leasehold interest at such time shall have a current
term extending at least two years beyond the stated matur-
ity of the obligation it secures, and (ii) the amount of the
obligation shall not at the time investment is made therein
exceed [seventy-five] eighty per cent of the value of the
respective leasehold interest and improvements, [except
that if the obligation is for an amount of $75,000 or less,
the amount of the obligation shall not exceed eighty per
cent of the value of the respective leasehold interest and
improvements,] and except that the amount of the obliga-
tion, at the time investment is made therein, may exceed
[seventy-five] eighty per cent but no more than ninety per
cent of the value of the leasehold interest and improve-
ments mortgaged to secure it; provided further that the
obligation is insured or guaranteed against default or loss
under a mortgage insurance policy issued by a casualty
insurance company licensed to do business in the State.
The coverage provided by the insurer should be sufficient
to reduce the system’s exposure to not more than [seventy-
five] eighty per cent of the value of the leasehold interest
and improvements mortgaged to secure it. Such insurance
coverage shall remain in force until the principal amount
of the obligation is reduced to [seventy-five] eighty per
cent of the market value of the leasehold interest and
improvements mortgaged to secure it, at which time the
coverage shall be subject to cancellation solely at the op-
tion of the board of trustees.

Obligations for the repayment of home loans guaranteed
by the department of Hawaiian home lands pursuant to
segczt%)on 214(b) of the Hawaiian Homes Commission Act,
1920. :

Obligations secured by second mortgages on improved
real estate for which the mortgagor procures a second
mortgage on the improved real estate for the purpose of
acquiring the leaseholder’s fee simple interest in the im-
proved real estate; provided that any prior mortgage does
not contain provisions which might jeopardize the secu-
rity position of the retirement system or the borrower’s
ability to repay the mortgage loan.

The board of trustees may retain such real estate, including
leasehold interests therein, as it may acquire by foreclosure of
mortgages or in enforcement of security, or as may be conveyed
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to it in satisfaction of debts previously contracted; provided that
all such real estaté, other than leasehold interests, shall be sold
within five years after acquiring the same, subject to extension by
the governor for additional periods not exceeding five years
each, and that all such leasehold interests shall be sold within one
year after acquiring the same, subject to extension by the gover-
nor for additional periods not exceeding one year each.

Government obligations, etc. Obligations of any of the following

classes: :

(A) Obligations issued or guaranteed as to principal and inter-
est by the United States or by any state thereof, or by the
Dominion of Canada or by any province thereof, or by any
municipal or political subdivision or school district of any
of the foregoing; provided that principal of and interest on
guch obligations are payable in currency of the United

- States.

(B) Revenue bonds, whether or not permitted by any other
provision hereof, of the State or any municipal or political
subdivision thereof, including the board of water supply of
the city and county of Honolulu, and street or improve-
ment district bonds of any district or project in the State.

(C) Obligations issued or guaranteed by any federal home loan
bank including consolidated federal home loan bank obli-
gations, the Home Owner’s Loan Corporation, the Federal -
‘National Mortgage Association, or the Small Business Ad-
ministration.

Corporate obligations. Obligations of any corporation created or

existing under the laws of the United States or of any state or

district thereof, and qualified under any of the following;

(A) Fixed interest-bearing obligations, if the average annual
net earnings of the obligor or guarantor available for its
fixed charges for a period of five fiscal years next preceding
the date of the investment have equalled at least one
hundred fifty per cent of its average annual fixed charges
applicable to the period and if its net earnings for the last
year of the period have equalled at least one hundred fifty
per cent of its fixed charges for such year.

(B) Fixed interest-bearing obligations secured by assignment
of a lease or leases, or the rentals payable thereunder, of
real or personal property (including, without limitation,
charters of vessels) to a corporation created or existing
under the laws of the United States or of any state or
district thereof; provided that (i) the fixed rentals assigned
shall be sufficient to repay the principal of and interest on
the obligation within the unexpired term of the lease,
exclusive of the term which may be provided by any option
of renewal, and (ii) the net earnings of the corporation
?h:;ll meet the requirements described in subparagraph
A).

(C)  Fixed interest-bearing obligations secured by rights or as-
signment of rights under a contract (including, without
limitation, a contract for the sale of products, materials,
supplies, or other property, or for the furnishing of trans-
portation or services) with a corporation created or ex-
1sting under the laws of the United States or of any state or



4

&)
(6)

(M

¢

®

(10)

ACT 114

district thereof; provided that (i) the rights securing such
obligations shall include the right to receive payments
sufficient to repay the principal of and interest on the
obligations within the unexpired term of the contract, and
(ii) the net earnings of the corporation shall meet the
requirements described in subparagraph (A).
As used in this paragraph, the terms “fixed charges” and “net
earnings available for fixed charges™ shall have the meanings and
application ascribed thereto in sections 431-286 and 431-287.
Preferred and common stocks. Shares of preferred or common
stock of any corporation created or existing under the laws of the
United States or of any state or district thereof];] or of any
country in the Pacific Basin or Western Europe; provided that
the book value of the total investment in such stocks shall at no
time exceed forty per cent of the total book value of all invest-
ments of the system.
Obligations eligible by law for purchase in the open market by
federal reserve banks.
Obligations issued or guaranteed by the International Bank for
Reconstruction and Development, the Inter-American Develop-
ment Bank, the Asian Development Bank, or the African Devel-
opment Bank.
Obligations secured by collateral consisting of any of the securi-
ties or stock listed above and worth, at the time the investment is
made, at least fifteen per cent more than the amount of the
respective obligations.
Insurance company obligations. Contracts and agreements sup-
plemental thereto providing for participation in one or more
accounts of a life insurance company authorized to do business
in Hawaii, including its separate accounts, and whether the
investments allocated thereto are comprised of stocks or other
securities or of real or personal property or interests therein.
Interests in real property. Interests in improved or productive
real property in which, in the-informed opinion of the board of
trustees, it is prudent to invest funds of the system; provided that
the total book value of these investments at no time shall exceed
five per cent of the total book value of all investments in the
system. For purposes of this paragraph, “real property” includes
any property treated as real property either by local law or for
federal income tax purposes. Investments in improved or pro-
ductive real property [shall] may be made directly or through
pooled funds, including common or collective trust funds of
banks and trust companies; group or unit trusts, limited partner-
ships, investment trusts, and other pooled funds invested on
behalf of the system by investment managers retained by the
[fund.] system.
Other securities|.] and futures contracts. Securities and futures
contracts in which in the informed opinion of the board of
trustees it is prudent to invest funds of the system, including
interest rate and stock index futures contracts and options on
such contracts within the meaning of the Commodity Exchange
Act and traded on an exchange or board of trade regulated under
that Act only to hedge against anticipated changes in interest
rates and stock prices that might otherwise have an adverse
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effect upon the value of the system’s securities portfolios; cov-
ered put and call options on securities traded on one or more of
the exchanges; and stock; whether or not the securities, [or]
stock, futures contracts, or options on futures are expressly
authorized by or qualify under the foregoing paragraphs, and
notwithstanding any limitation of any.of the foregoing
paragraphs (including paragraph (4)); provided that the total
book value of investments under this paragraph shall at no time
exceed ten per cent of the total book value of all investments of
the system.”

SECTION 2. Statutory material to be repealed is bracketed. New
statutory material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved May 31, 1987.) ' '

ACT 115 | S.B. NO. 1739

A Bill for an Act Relating to the Employees’ Retirement System.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 88-46, Hawaii Revised Statutes, is amended to
read as follows: ‘ ’

“§88-46 Deducting employee contributions from salary[.] and employer

pickup of employee contributions. (a) The head of each state department and
the finance director of each county shall cause to be deducted from the salary
of each class A or class B member on each and every payroll under his
jurisdiction, for each and every payroll period, the percentage of compensa-
tion of each member as provided under section 88-45. The total amount of
deductions made from the salaries of employees and a record of the amount
deducted from each member’s compensation shall be transmitted to the
system monthly or at such other times as may be agreed upon by the board of
trustees. The amounts so deducted shall be paid into the annuity savings
fund and the post retirement fund and shall be credited to the individual
accounts of the member from whose compensation the deductions were
made. Regular interest shall also be credited to the individual account of the
member in the annuity savings fund.
b) The State and each county, pursuant to section 414(h)(2) of the
federal Internal Revenue Code of 1954, as amended, shall pick up and pay
the contributions which would otherwise be payable by each class A or class
B member for service after December 31, 1987. The contributions so picked
up shall be treated as employer contributions for purposes of determining
the amounts of federal income taxes to withhold from each class A or class B
member’s compensation.

(c) Member contributions picked up by the emplover shall be paid
from the same source of funds used for the payment of compensation to a
member. A deduction shall be made from each class A or class B member’s
compensation equal to the amount of the member’s contributions picked up
by the employer, provided that such deduction shall not reduce the mem-
ber’s compensation for purposes of computing benefits under this chapter.

(d) Member contributions picked up by the emplover shall be trans-
mitted to the system in accordance with subsection (a). Such contributions
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shall be credited to a separate account within the member’s individual
accounts in the annuity savings fund and the post retirement fund, so that
amounts contributed by the member before January 1, 1988 may be distin-
suished from the member contributions picked up by the employer. Regular
Interest shall also be credited to the individual account of the member in the
annuity savings fund.”

SECTION 2. Statutory material to be repealed is bracketed. New
material is underscored. :

SECTION 3. This Act shall take effect upon its approval.
(Approved May 31, 1987.)

ACT 116 : S.B.NO. 1740

A Bill for an Act Relating to the Employees’ Retirement System.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 88-132, Hawaii Revised Statutes, isamended to
read as follows: : : .

“§88-132 Service credit; payment of contributions. Every active mem-
ber of the system who leaves [the member’s regular position or employment]
active service of the State or any county for the purpose of entering the
military service [(which term as used in this section shall include national
guard, air, naval and coast guard services)] of the United States in time of
war or declared national or state emergency, or is called involuntarily to
active duty after June 24, 1950, shall, so long as the member remains in
military service, be allowed service credit in the system to the same extent as
if the member were continuously in the active service of the State or a
county, as the case may be, in the position which the member held immedi-
ately prior to the member’s entry into military service[.]; provided that inno
event shall the allowance of service credit exceed a period of four years.

The State or county, as the case may be, in whose service the member
was employed immediately prior to the member’s induction into military
service shall, so long as the member remains in military service, pay all -
contributions [both] to the pension accumulation fund, post retirement
fund, and to the annuity savings fund, and any other payment to the system,
which would otherwise be payable to the system by the State, the county, or
the member if the member were continuously in the active service of the
State or county, as the case may be[.], so long as the member remains
continuously in military service, but in no event shall payment be made for
more than four years. This section shall apply only to members who return to
State or county government service within ninety days of release from active
duty under honorable conditions.”

SECTION 2. Statutory material to be repealed is bracketed. New
statutory material is underscored.

SECTION 3. This Act shall take effect upon approval.
(Approved May 31, 1987.)
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ACT 117 S.B. NO. 1741

A Bill for an Act Relating to the Employees’ Retirement System.

Be It Enacted by the Legislature of the State of Hawaii:
SECTION 1. Section 88-73, Hawaii Revised Statutes, is amended to
read as follows:

“§88-73 Service retirement. Retirement of a member on a service
retirement allowance shall be made by the board of trustees as follows:

(1)

)

3

4

Any member who has at least five years of credited service and
who has attained age fifty-five or any member who has at least
twenty-five years of credited service or any member who has at
least ten years of credited service, including service as a judge, an
elective officer, or the chief clerk [and] or the sergeant at arms of
[both houses] either house of the legislature, may retire upon
[his] written application to the board specifying on what date,
not less than thirty days nor more than ninety days subsequent to
the execution and filing thereof, %he] the member desires to be
retired. In the event of the death of a member after the date of the
filing of the member’s written application to retire, the designat-
ed beneficiary, otherwise the personal representative of the
member’s estate, shall receive the allowance under the option
selected by the member which would have been payable had the
member retired, and the benefits paid to the beneficiary or
representative shall be computed as though the member had
died on or after the effective date of the member’s retirement.
Any member of the legislature who attains age sixty-five may
retire and receive a service retirement allowance although [he]
the member continues to fill [his] the elective position.

For the purpose of computing or determining benefits for an
elective officer or judge, or any beneficiary of either, the date
upon which [he] the elective officer or judge elected to retire, as
provided by section 88-61(c), after attaining an allowance of
seventy-five per cent of [his] average final compensation, shall be
used as the effective date of retirement; provided that the elec-
tive officer or judge may continue in active service, but [he] shall
not receive a retirement allowance until [he leaves] termination
of active service; however, upon [his] leaving active service [he]
the elective officer or judge shall receive the retirement allow-
ance provided for in section 88-74, together with the post retire-
ment allowances provided for in section 88-90, which post re-
tirement allowances shall be computed from the date of the
election as though [he] the elective officer or judge had left active
service on that day.

In the case of a class A or B member who also has prior credited
service under part VII of this chapter, total credited service as a
class A, class B, and class C member shall be used to determine
the eligibility for retirement allowance.”

SECTION 2. Section 88-74, Hawaii Revised Statutes, is amended to
read as follows:

. “§88-74 Allowance on service retirement. Upon retirement [for] from
service, a member shall receive a retirement allowance as follows:
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If the member has attained the age of fifty-five, a retirement
allowance of [one-fiftieth] two per cent of the member’s average
final compensation [of the member] multiplied by the total
number of years of the member’s credited service[;] as a class A
and B member, plus a retirement allowance of one and one-
fourth per cent of the member’s average final compensation
multiplied by the total number of vears of prior credited service
as a class C member; provided that after June 30, 1968, if the
member has at least ten years of credited service of which the last
five or more years prior to retirement is credited service as a
firefighter or police officer[;], and provided that after June 30,
1977, if the member has at least ten years of credited service of
which the last five or more years prior to retirement is credited
service as a corrections officer, then for each year of service as a
firefighter, a police officer, or a corrections officer, the retirement
allowance shall be two and one-half per cent of the member’s
average final compensation; provided further that the maximum
retirement allowance for such a member shall not exceed eighty
per cent of the member’s average final compensation. If the
member has not attained the age of fifty-five, the member’s
retirement allowance shall be computed as though the member
had attained age fifty-five, reduced in accordance with factors of
actuarial equivalence adopted by the board upon the advice of
the actuary; provided that no such reduction shall be made if the
member has at least twenty-five years of credited service as a
firefighter, police officer, corrections officer, or sewer worker, of
which the last five or more years prior to retirement is credited
service in such capacities. ’
If the member has made voluntary additional contributions for
the purchase of an additional annuity and has not applied for the
refund thereof as permitted by section 88-72, the member may
accept such refund at the time of retirement or, in lieu thereof,
receive in addition to the retirement allowance provided in
paragraph (1), an annuity which is the actuarial equivalent of
such additional contributions with regular interest.

If the member has credited service as a judge, an elective officer,

or the chief clerk [and] or the sergeant at arms of [both houses]

either house of the legislature, the member’s retirement allow-
ance shall be computed on the following basis:

(A) Irrespective of age, for each year of credited service as a
judge, an elective officer, or the chief clerk [and] or the
sergeant at arms of [both houses] either house of the legis-
lature, three and one-half per cent of the member’s average
final compensation in addition to an annuity which is the
actuarial equivalent of the member’s accumulated contri-
butions allocable to the period of such service; and

(B) For all other credited service as provided in paragraphs (1)
and (2). No allowance shall exceed seventy-five per cent of
[the] such member’s average final compensation. If the
allowance exceeds this limit, it shall be adjusted by reduc-
ing the annuity included in subparagraph (A), and the
portion of the accumulated contributions specified in that
subparagraph as may be in excess of the requirements of
the reduced annuity shall be returned to the member.
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The allowance for judges under this section, together with the retire-
ment allowance provided by the federal government for similar service, shall
in no case exceed seventy-five per cent of such member’s average final
compensation.” »

SECTION 3. Section 88-251, Hawaii Revised Statutes, is amended to
read as follows:

“[[1§88-251[]] Applicability. The following provisions of part I of this
chapter shall apply to this part:
(1) Subpart A, except the definitions provided in section 88-21,
» unless expressly adopted in section 88-261; .
2) ggbpart B, except sections 88-45, 88-46, 88-48, and 88-52 to 88-

(3) Subpart C, except sections 88-71 to 88-78, 88-80, 88-81, 88-83to
88-89, 88-96, [and] 88-97[;], and 88-98;

(4) Subpart D, except sections 88-112 and 88-113; and

(5) Subpart E, except sections 88-134 to 88-139.”

SECTION 4. Section 88-273, Hawaii Revised Statutes, is amended to
read as follows: ‘

“[[1§88-273[]] Break in service; reemployment. (a) Any class C member
who terminates service prior to accumulating ten years of credited service,
excluding unused sick leave, shall cease to be a member and shall forfeit all
credited service [subject to subsections (b) and (c).]; provided that;

(1) If the former class C member becomes a member again within

one calendar year from the date of termination, all service credit
for previous service shall be restored. If the former class C
member becomes a member again more than one calendar year
after the date of termination, one month of service credit for
previous service shall be restored for each month of service
rendered following the return to membership.

(2) If the former class C member becomes a class A or class B
member within one calendar year from the date of termination,
all class C service credit for previous service shall be restored. If
the former class C member becomes a class A or class B member
more than one calendar year after the date of termination. one
month of class C service credit for previous service shall be
restored for each month of service rendered following the return
to membership. ~

(b) [If the former class C member becomes a member again within
one calendar year from the date of termination, all service credit for previ-
ous service shall be restored. If the former class C member becomes a
member again more than one calendar year after the date of termination,
one year of service credit for previous service shall be restored for each year
of service rendered following return to membership.] Any class C member
who terminates service with a vested right and who subsequently becomes a
class A, class B, or class C member shall retain all service credit for previous
service_and shall be credited with additional service credit for service
rendered following the return to membership.

(c) Any retirant who retired under the provisions of part VII of this
chapter and returns to service requiring membership in the system as a class
C_member shall be reenrolled as an active member, and the retirant’s
retirement allowance shall be suspended. At such time as the member again
retires, the retirement allowance shall be the allowance to which the member
was entitled under the mode of retirement selected when the member
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previously retired and which was suspended; plus, for the period of service
during the member’s reemployment, the allowance to which the member is
entitled for that service based on the mode of retirement initially selected
and computed for the member’s age, average final compensation, and other
factors in accordance with the benefit formula of a class C member in
existence at the time of the member’s final retirement.

(d) Any retirant who retired under part VII and returns to service
requiring membership in the system as a class A or class B member shall be
reenrolled as an active member, and the retirant’s retirement allowance shall
be suspended. At such time as the member again retires, the retirement
allowance shall be the allowance to which the member was entitled under the
mode of retirement selected when the member previously retired and which
was suspended: plus, for the period of service during the member’s reem-
ployment, the allowance to which the member is entitled for that service
based on the mode of retirement initially selected and computed for the
member’s age, average final compensation, and other factors in accordance
with the benefit formula of a class A or class B member in existence at the
time of the member’s final retirement.”

SECTION 5. Section 88-282, Hawaii Revised Statutes, is amended to
read as follows:

“[[1§88-282[]] Amount of allowance. (a) The amount of the annual
normal retirement allowance payable to a retired member shall be one and
one-fourth per cent of the average final compensation multiplied by the
number of years of credited service.

(b) The amount of the annual early retirement allowance payable to a
retired member shall be equal to the annual normal retirement allowance
reduced by one-half per cent for each month the member is less than age
sixty-two at retirement.”

~ SECTION 6. Section 88-283, Hawaii Revised Statutes, is amended to
read as follows:

“[[1§88-283[]] Retirement allowance options. A member may elect to
have the member’s normal [or], early,; or disability retirement allowance
paid under one of the following actuarially equivalent amounts:

(1) Option A: A reduced allowance payable to the member, then
upon the member’s death, one-half of such allowance to the
member’s beneficiary designated by the member at the time of
retirement, for the life of the beneficiary.

(2) Option B: A reduced allowance payable to the member, then
upon the member’s death, the same allowance paid to the mem-
ber’s beneficiary designated by the member at the time of retire-
ment, for the life of the beneficiary.

(3) Option C: A reduced allowance payable to the member, and if
the member dies within ten years, the same allowance paid to the
member’s beneficiary designated by the member at the time of
retirement, for the balance of the ten-year period.

(4) Any election of a mode of retirement shall be irrevocable.”

"SECTION 7. Statutory material to be repealed is bracketed. New
statutory material is underscored. ‘

SECTION 8. This Act shall take‘eﬁ'ect upon its approval.
(Approved May 31, 1987.)
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ACT 118 - S8.B.NO. 1742

A Bill for an Act Relating to the Employees’ Retirement System.

Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 88-47, Hawaii Revised Statutes, is amended to
read as follows: »

. “§88-47 Membership. There shall be three classes of members in the
system to be known as class A members, class B members, and class C
members, defined as follows: ‘

(1). Class A members shall consist of members covered by section
88-74(3), and those members in service prior to July 1, 1984,
including those who are on approved leave of absence, who are
covered by Title II of the Social Security Act on account of
sefrvice creditable under this part. These members shall consist
of: ,

(A) All employees who enter the membership of the system
after June 30, 1957, except employees in positions to
which coverage under Title II of the Social Security Act is
not extended; and .

(B) All employees who were members of the system on July 1,
1957, who elected to be covered by the Social Security Act.

(C) All former class A retirants who return to employment
after June 30, 1984 requiring the retirant’s active member-
ship. . :

(2) Class B members shall consist of all members in the system who
are not class A or class C members.

(3) Except for members covered by section 88-74(3), class C mem-
bers shall consist of all employees in positions covered by Title I
of the Social Security Act who:

~ (A) First enter service after June 30, 1984;

(B) Reenter service after June 30, 1984 without vested benefit
status as provided in section 88-96(b); [or]

- (C) Make the election to become a class C member as provided

in part VII of this chapter[.]; or

(D) Are former class C retirants who return to service requir-
ing the retirant’s active membership.

(4) None of the provisions of this part shall apply to class C mem-
bers except as specifically provided in part VII of this chapter.”

SECTION 2. Section 88-98, Hawaii Revised Statutes, is amended to
read as follows: :

“§88-981 Return to service of a retirant. Any retirant who returns to
employment after June 30, 1984 requiring the retirant’s active membership
shall be reenrolled as an active member of the system in the same class from
which the retirant originally retired and the retirant’s retirement allowance
shall thereupon be suspended. At such time as the retirant again retires, the
retirant’s retirement allowance shall consist of*

: (1) Ifthe retirant has less than three years of credited service during
the retirant’s period of reemployment, the allowance to which
the retirant was entitled under the mode of retirement the re-
tirant selected when the retirant previously retired and which
was suspended; plus, for the retirant’s period of service during
the retirant’s reemployment, the allowance to which the retirant
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is entitled for such service computed for the retirant’s age,
average final compensation, and other factors in accordance
with the benefit formula in existence at the time of the retirant’s
final retirement. _

(2) If the retirant has three or more years of credited service during
the retirant’s period of reemployment, the allowance computed
as if the retirant were retiring for the first time provided that in
no event shall such allowance be less than the amount deter-
mined in accordance with subsection (1) hereof.

The board of trustees shall adopt such rules as may be required to

administer the purposes of this section.” :

- SECTION 3. Statutory material to be repealed is bracketed. New
statutory material is underscored.

SECTION 4. This Act shall take effect upon its approval.
(Approved May 31, 1987.)

Note

. 1. So in original.

ACT 119 S.B.NO. 1744

A Bill for an Act Relating to Employment Security.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Chapter 383, Hawaii Revised Statutes, is amended by
adding a new section to be appropriately designated and to read as follows:

“§383-  Special unemployment insurance administration fund. (a)
There is created in the state treasury a special fund to be known as the special
unemployment insurance administration fund. All interest, fines, and penal-
ties collected under this chapter on and after October 1, 1987, shall be paid
into this fund and shall not be commingled with other state funds but
maintained in a separate account on the books of the depository. Interest
earned upon moneys in the administration fund shall be deposited and
credited to the administration fund. :

All moneys payable to the administration fund shall be transferred
immediately into the administration fund from the clearing account of the
unemployment compensation fund. The director of finance shall be the
treasurer and custodian of the administration fund and shall administer the
fund in accordance with directions by the director of labor and industrial
relations. The director of finance shall be liable on the director’s official bond
for the faithful performance of all duties in connection with the administra-
tion fund. All sums recovered on such surety bond for losses sustained by the
administration fund shall be deposited into the fund.

(b) Notwithstanding any other provisions of this section to the con-
trary, the moneys in the administration fund shall be used for the payment of
the following expenses and obligations relating to the administration of the
unemployment insurance program:

(1) Refunds or adjustments of interest on delinquent contributions

and penalties or fines erroneously collected under this chapter;
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(2) Expenses for which allocation of federal funds have been duly
requested but not yet received, subject to the reimbursement of
the expenditures against the funds received;

(3) Expenditures deemed necessary by the director in the adminis-
tration of this chapter for which no allocations of federal admin-
istration funds have been made; and

-(4) Interest due under the provisions of section 1202(b) of the Social
Security Act, as amended, for advances made to the unemploy-
ment compensation fund. :

(c) No moneys in the administration fund shall be expended for any
purpose for which federal funds would otherwise be available. ‘

(d) All expenditures from the administration fund, except for refunds
of penalties and interest erroneously collected, shall be approved by the
director.

(e) All moneys deposited or paid into the administration fund shall be
continuously available to the director for expenditures consistent with this
section and shall not lapse at any time. The director may transfer moneys
deposited in the administration fund to the unemployment compensation
fund as the director deems necessary.

(f) Twenty days before the convening of the Legislature in regular
session each year, the director of finance shall submit a report to the
legislature on the financial status of the special unemployment insurance
administration fund.” :

SECTION 2. Section 383-1, Hawaii Revised Statutes, is amended by
adding a new definition to be appropriately inserted and to read as follows:

““Administration fund” means the special unemployment insurance

administration fund established pursuant to section 383- = .”

SECTION 3. Section 383-74, Hawaii Revised Statutes, is amended to
read as follows: :

“8§383-74 Appeal; correction of assessment or contributions. Any per-
son aggrieved by any assessment of a contribution or a penalty or contribu-
tions assessed pursuant to this chapter, having paid the contribution or
penalty, may appeal from the assessment by filing a written notice of appeal
with the department within twenty days after the date of mailing of the
notice of assessment to the person’s last known address. The appeal shall be
heard by the referee in accordance with applicable provisions of sections
383-38 and 383-39. Any amount determined to have been erroneously paid
as a result of the final determination of the appeal in favor of the employing
unit, or as a result of a final judgment for the employing unit in an action
brought pursuant to section 40-35, shall be refunded, without interest and
without the addition of any other charges, in the same manner as other
refunds under this chapter. Notwithstanding any other provisions of law to
the contrary, any amount which is paid under protest or which is covered by
any appeal or action referred to in this section shall not be held as a special
deposit, but the amount shall in all respects be subject to [section] sections
383-122 and 383-  to the same effect as though the amount had not been
paid under protest and was not covered by the appeal or action.”

SECTION 4. Section 383-76, Hawaii Revised Statutes, is amended
by amending subsection (a) to read as follows:

“(a) If not later than four years after the date of payment of any
amount as a contribution or contributions or interest thereon or penalty
with respect thereto, an employing unit ‘which has made such payment
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erroneously makes application for an adjustment thereof in connection with
subsequent contribution payments, or for a refund thereof because the
adjustment cannot be made within a reasonable time, and if the department
of labor and industrial relations determines that payment of such contribu-
tion or contributions or interest or penalty or any portion thereof was
erroneous, the department shall allow the employing unit to make an adjust-
ment thereof, without interest, in connection with subsequent contribution
payments by the employing unit, or if the adjustment cannot be made within
a reasonable time, the department shall refund from the unemployment
compensation fund[,] or the administration fund as may be appropriate,
without interest, the amount erroneously paid. For like cause and within the
same period, adjustment or refund may be so made on the department’s own
initiative. Any number of such payments erroneously made by an employing
unit may form the basis of one application. The four-year limitation period
stated above shall be applicable with respect to payments made in the year
1937 and in all subsequent years.” '

SECTION 5. Section 383-121, Hawaii Revised Statutes, is amended
to read as follows:

“8383-121 Unemployment compensation fund; establishment and con-
trol. There is established in the treasury of the State as a special fund,
separate and apart from all public moneys or funds of the State, an unem-
ployment compensation fund, which shall be administered by the depart-
ment of labor and industrial relations exclusively for the purposes of this
chapter. All contributions pursuant to this chapter shall be paid into the
fund and all compensation and benefits payable pursuant to this chapter
shall be paid from the fund. All moneys in the fund shall be mingled and
undivided. The fund shall consist of:

(1) All contributions collected pursuant to this chapterf, together

with any interest thereon collected pursuant to section 383-73];
[(2) All fines and penalties collected pursuant to this chapter;

3)] (2)Interest earned on any moneys in the fund;

[(4)] (3) Any property or securities acquired through the use of mon-
eys belonging to the fund; :

[(5)] (&) All earnings of such property or securities;

1(6)] (3 All moneys credited to this State’s account in the unemploy-
ment trust fund pursuant to section 903 of the Social Security
Act, as amended; and

[(7)] (6) All other moneys received for the fund from any other
source.”

SECTION 6. Section 383-122, Hawaii Revised Statutes, is amended
to read as follows:

“§383-122 Accounts and deposit. The director of finance shall main-
tain within the fund three separate accounts:

(1) A clearing account;

(2) Anunemployment trust fund account;

(3) A benefit account.

All moneys payable to the fund, upon receipt thereof by the director
of finance, shall be immediately deposited in the clearing account. The
director of finance of the State shall be the treasurer and custodian of the
fund and shall administer the fund in accordance with directions of the
department of labor and industrial relations.

All moneys in the clearing account after clearance thereof shall,
except as herein otherwise provided, be deposited immediately with the
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Secretary of the Treasury of the United States to the credit of the account of
this State in the unemployment trust fund, established and maintained
pursuant to section 904 of the Social Security Act, as amended, any provi-
sions of law in this State relating to the deposit, administration, release, or
disbursement of moneys in the possession or custody of this State to the
contrary notwithstanding. Refunds of contributions payable pursuant to
section 383-76 and section 383-7(6) may be paid from the clearing account
or the benefit account. The benefit account shall consist of all'moneys
requisitioned from the State’s account in the unemployment trust fund in
the United States treasury. Except as herein otherwise provided, moneys in
the clearing and benefit accounts may be deposited in any depositary bank in
which general funds of the State may be deposited, but no public deposit
insurance charge or premium shall be paid out of the fund. Moneys in the
clearing and benefit accounts shall not be commingled with other state
funds, but shall be maintained in separate accounts on the books of the
depositary bank. The money shall be secured by the depositary bank to the
same extent and in the same manner as required by the general depositary
law of this State; and collateral pledged for this purpose shall be kept
separate and distinct from any collateral pledged to secure other funds of the
State. The director of finance shall be liable on the director’s official bond for
the faithful performance of the director’s duties in connection with the
unemployment compensation fund provided for under this chapter. The
liability on the official bond shall be effective immediately upon the enact-
ment of this provision. All sums recovered on such surety bond for losses
f_ust;ined by the unemployment compensation fund shall be deposited in the
und.”

SECTION 7. Section 383-123, Hawaii Revised Statutes, is amended
by amending subsection (a) to r¢ad as follows: ’

“(a) Withdrawals. Moneys requisitioned from the State’s account in
the unemployment trust fund shall be used exclusively for the payment of
benefits and for refunds of contributions pursuant to section 383-76 and
section 383-7(6), except that moneys credited to this State’s account pursu-
ant to section 903 of the Social Security Act, as amended, shall be used
exclusively as provided in subsection (b) of this section. The director of
finance shall from time to time, with the approval of the department of labor
and industrial relations in accordance with [regulations] rules prescribed by
the comptroller of the State, requisition from the unemployment trust fund
such amounts, not exceeding the amount standing to this State’s account
therein, as it deems necessary for the payment of such benefits and refunds of
contributions for a reasonable future period. Upon receipt thereof the
moneys shall be deposited in the benefit account. Expenditures of such
moneys in the benefit account and refunds from the clearing account shall
not be subject to any provisions of law requiring specific appropriations or
other formal release by state officers of moneys in their custody. All benefits
and refunds of contributions shall be paid from the fund upon warrants
drawn upon the director of finance by the comptroller of the State supported
by vouchers approved by the department. Any balance of moneys requisi-
tioned from the unemployment trust fund which remains unclaimed or
unpaid in the benefit account after the expiration of the period for which the
sums were requisitioned shall either be deducted from estimates for, and
may be utilized for the payment of, benefits and refunds during succeeding’
periods, or, in the discretion of the department, shall be redeposited with the
[secretary] Secretary of the [treasury] Treasury of the United States, to the
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credit of this State’s account in the unemployment trust fund, as provided in
section 383-122.”

SECTION 8. Statutory material to be repealed is bracketed. New
statutory material is underscored.!

SECTION 9. This Act shall take effect upon its approval.
(Approved May 31, 1987.)

Note
1. Edited pursuant to HRS §23G-16.5.

ACT 120 S.B. NO. 1745

A Bill for an Act Relating to the Workers’ Compensation Medical Fee
Schedule.

Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 386-21, Hawaii Revised Statutes, is amended
by amending subsection (c) to read as follows:

“(c) The liability of the employer for medical care, medical services,
and medical supplies shall be limited to the charges computed as set forth in
the section. The director shall make determinations of such charges and
promulgate fee schedules based upon such determinations as are set forth in
this section. For the calendar year 1974 and for each succeeding calendar
year thereafter the charges shall be limited to the amounts determined in
applicable regulations of the department which became effective on August
13,1971, and amendments thereto, adjusted to reflect increases or decreases
in the Consumer Price Index for the Honolulu region prepared by the
Bureau of Labor Statistics of the United States Department of Labor which
have occurred in the last twelve months ending [August 31] June 30 of the
year preceding, ) :

The adjustments in charges provided for in this section shall be
corrﬁputed annually and rounded to the next higher multiple of 10 cents in
each case.

Notwithstanding the foregoing, the director shall review and if neces-
sary revise the applicable regulations every three years, the review and
revision to be conducted in accordance with section 91-3. The first review
and revision shall be completed no later than December 1, 1974, to be
effective January 1, 1975, and subsequent reviews or revisions shall be made
at each three year interval thereafter. In making such reviews and revisions
and adopting fee schedules pursuant thereto, the director shall establish
reasonable fees for medical care, medical services, and medical supplies and
may take into consideration in making such determination the charges made
in the State for similar treatment of injuries which are not compensable
under this chapter. The director may at any time, in the foregoing manner,
establish an additional fee schedule or schedules to cover charges for medi-
cal care, medical services, and medical supplies not previously regulated
pursuant to this section.

The liability of the employer may exceed the amount set forth in such
fee schedule or schedules only under conditions prescribed by the director.”

SECTION 2. Material to be repealed is bracketed. New statutory
material is underscored. _
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SECTION 3. This Act shall take effect upon its approval.
(Approved May 31, 1987.)

ACT 121 “S8.B.NO. 1746

A Bill for an Act Relating to Workers’ Compensation Law.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Subpart C of part V of chapter 386, Hawaii Revised
Statutes, is amended to read as follows:

“C. PUBLIC BOARD MEMBERS, RESERVE POLICE
OFFICERS, [AND] VOLUNTEER FIREFIGHTERS,
VOLUNTEER BOATING ENFORCEMENT OFFICERS,
AND VOLUNTEER CONSERVATION ANI
RESOURCES ENFORCEMENT OFFICERS

§386-181 Generally. (a) [Definitions as] As used in this séction, “pub-
lic board” means a governmental body, regardless of its designation, duly
created under authority vested by law for the purposes of performing quasi-
judicial, administrative, or advisory functions[,]; “reserve police officer”
means a member of an authorized reserve force of a county police depart-
ment who performs services in a voluntary and unpaid capacity under the
authorized direction of an officer of [said] the department[,]; “volunteer
firefighter” means a person who performs services for a county fire depart-
ment in a voluntary and unpaid capacity under the authorized direction of
an officer of [said] the department[,]; “volunteer boating enforcement offi-
cer” means a member of the authorized volunteer enforcement force of the
harbors division, department of transportation, who performs servicesin a
voluntary and unpaid capacity under the authorized direction of an officer of
the department; and “volunteer [deputy fish and game warden™] conserva-
tion and resources enforcement officer” means a member of the authorized
volunteer enforcement force of the division of [fish and game,] conservation
and resources enforcement, department of land and natural resources, State
of Hawaii, who performs services in a voluntary and unpaid capacity under
the authorized direction of an officer of [said] the department.

(b) Benefits of injured board members, reserve police officers, volun-
teer firefighters, volunteer boating enforcement officers, and volunteer [dep-
uty fish and game wardens.] conservation and resources enforcement of-
ficers. If a member of a public board, a reserve police officer, a volunteer
firefighter, a volunteer boating enforcement officer, or a volunteer [deputy
fish and game warden] conservation and resources enforcement officer is
injured while performing services for the board, county police department,
county fire department, harbors division of the department of transporta-
tion, or division of [fish and game,] conservation and resources enforcement
of the department of land and natural resources, under the conditions
specified in section 386-3, [he or his] the person or the person’s dependents
shall be entitled to all compensation in the manner provided by this chapter
and, for [its purpose] the purposes of this chapter, the [member] person
shall, in every case, be deemed to have earned wages for the services.

(c) Computation of average weekly wages. In computing the average
weekly wages of an injured public board member, reserve police officer,
volunteer firefighter, volunteer boating enforcement officer, or volunteer
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[(}ie_laputy fish and game warden:] conservation and resources enforcement
officer:
(1) [His] The person’s income from self-employment shall be con-
sidered wages;
(2) [He] The person shall, in no event, be considered to have earned
less than the minimum hourly wage prescribed in chapter 387;
(3) Wages of other employees in comparable employment shall not
be considered;
(4) Section 386-51(5) shall not apply; and
(5) Al {)rovisions of section 386-51 not inconsistent herewith shall
apply.” ’

SECTION 2. Statutory material to be repealed is bracketed. New
statutory material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved May 31, 1987.) ’

ACT 122 S.B.NO. 1758

A Bill for an Act Relating to the Department of Planning and Economic
Development.

Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The purpose of this Act is to provide to the department
of planning and economic development the authority to charge fees for
services rendered and products provided by the department.

SECTION 2. Chapter 201, Hawaii Revised Statutes, is amended by
adding a new section to be appropriately designated and to read as follows:

“§201- Fees for services rendered and products provided. (a) The
department of planning and economic development may establish reason-
able fees for services rendered and products provided by the department.
The department shall maintain a reasonable relationship between the reve-
nues derived from fees and the cost or fair value of services rendered and
products provided. : .

(b) The department shall adopt rules pursuant to chapter 91 to carry
out its responsibilities under this section.”

SECTION 3. New statutory material is underscored.!
SECTION 4. This Act shall take effect upon its approval.
(Approved May 31, 1987.) )

Note
1. Edited pursuant to HRS §23G-16.5.

ACT 123 S.B.NO. 1713

A Bill for an Act Relating to Government Assets.
Be It Enacted by the Legislature of the State of Hawaii:
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SECTION 1. Chapter 106, Hawaii Revised Statutes, is amended by
adding a new section to be appropriately designated and to read as follows:

“§106-  State surplus property revolving fund. There shall be, in the
state treasury, a state surplus property revolving fund into which all pro-
ceeds collected from the public sale of surplus state property and handling
fees collected from state agencies for the storage or disposal of surplus state
property shall be deposited. Expenditures from the fund shall be made by
the comptroller to defray the costs of handling, storing, and disposing of
such surplus state property. For purposes of this section, “surplus state
property” means any personal property determined by a state agency to be
excessive and transferred to the state surplus property branch for'storage or
disposal. The comptroller shall keep, or cause to be kept, a full record of all
transactions involving the state surplus property revolving fund and shall
maintain an inventory of all surplus state property and make an annual
report to the governor and the legislature showing the collections and
expenditures made for the preceding fiscal year.”

SECTION 2. New statutory material is underscored.!

SECTION 3. This Act shall take effect upon its approval.
(Approved May 31, 1987.)

Note
1. Edited pursuant to HRS §23G-16.5.

ACT 124 ’ H.B. NO. 285

A Bill for an Act Relating to Horizontal Property Regimes.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The legislature finds that the arbitration of disputes
involving owners of a condominium, the association of owners, the board of
directors, and the managing agents has provided an accessible, affordable,
and nonthreatening forum for the resolution of conflicts.

The legislature further finds that avoiding the protracted and expen-
sive litigation process by providing for the arbitration of horizontal property
regime disputes is in the public interest and has yielded substantial benefits
to all parties involved.

‘The purpose of this Act is to delete the termination date for the
provisions in the horizontal property regime law relating to the arbitration
of disputes in the interests of continuing the benefits to condominium
dwellers and the public at large.

SECTION 2. Act 107, Session Laws of Hawaii 1984, is amended by
amending section 6 to read as follows:

“SECTION 6. This Act shall take effect upoﬁ its approval [and
terminate on July 1, 1987].”

SECTION 3. New statutory material is underscored.!
SECTION 4. This Act shall take effect upon its approval.
(Approved May 31, 1987.)
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Note
1. Bracketed material only.

ACT 125 H.B.NO. 477

A Bill for an Act Relating to the Residential Landlord-Tenant Code.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Chapter 521, Hawaii Revised Statutes, is amended by
adding a new section to be appropriately designated and to read as follows:

“8521-  Recovery of possession limited. The landlord shall not re-
cover or take possession of a dwelling unit by the wilful interruption or
diminution of running water, hot water, or electric, gas, or other essential
service to the tenant contrary to the rental agreement or section 521-42,
except in case of abandonment or surrender. A landlord who engages in this
act shall be deemed to have engaged in an unfair method of competition or
unfair and deceptive acts or practices in the conduct of any trade or com-
merce within the meaning of section 480-2; provided that in addition to the
penalties available under section 480-2, there shall also be minimum dam-
ages of three times the monthly rent or il,OOO, whichever is greater.” .

SECTION 2. New statutory material is underscored. !

SECTION 3. This Act shall take effect upon its approval.
(Approved May 31, 1987.)

Note
1. Edited pursuant to HRS §23G-16.5.

ACT 126 ‘ H.B. NO. 521

A Bill for an Act Relating to Boxing Commission.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 440-8.5, Hawaii Revised Statutes, is amended
to read as follows:

“[[1§440-8.5[]] Powers and duties of the [board.] commission. In addi-
tion to the powers and duties enumerated elsewhere in this chapter, the
commission shall adopt rules pursuant to chapter 91 to provide for the
following: A

(1) A[trust/escrow] trust or escrow account system to ensure that all
financial obligations are met by a promoter before a boxing
contest. This system shall supersede all other financial obligatory
requirements imposed on promoters by this chapter;

(2) A public record accounting for the distribution of all tickets
provided to the commission by a promoter and anything else of
value which is provided to the commission;

3) Qn annual clinic or seminar on health and medical safety for

OXers;

(4) A mandatory neurological examination for any boxer who is

knocked outin a boxing contest, and an eye examination [by a
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licensed ophthalmologist] as part of a boxer’s annual medical’
examination; and -

(5) An [annual review of the commission’s rules and powers to
insure that all rules and powers exercised are within the authori-
ty of the commission and pursuant to chapter 91.] automatic

medical suspension from boxing for a period of time to be

determined by the commission for any boxer who is knocked out

from head blows or who has received a severe beating about the

head. The period of time of the automatic medical suspension

ls)hal] be based upon the severity of the beating received by the
oxer.” ’

~ SECTION 2. Statutory material to be repealed is bracketed. New
- statutory material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved May 31, 1987.)

ACT 127 H.B.NO. 536

A Bill for an Act Relating to Victim Restitution.v
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Chapter 353, Hawaii Revised Statutes, is amended by
adding a new section to be appropriately designated and to read as follows:

“§353-  Victim restitution. The director of social services shall en-
force victim restitution orders against moneys earned by the prisoner while
incarcerated. The amount deducted and paid once annually to the victim
shall be ten per cent of the prisoner’s annual earnings. This section shall not
apply to moneys earned on work furlough pursuant to section 353-22.5.”

SECTION 2. Section 353-30, Hawaii Revised Statutes, is amended to
read as follows:

“§353-30 Earnings exempt from garnishment, etc. No moneys earned
by such prisoner and held by the department of social services and housing
shall, to any amount whatsoever, except as provided for under section
353- -, be subject to garnishment, levy, or any like process of attachment
for any cause or claim against the prisoner.” v

SECTION 3. New statutdry material is underscored.!

SECTION 4. This Act shall take effect on July 1, 1987.
(Approved ng 31,1987) :

‘ Note
1. Edited pursuant to HRS §23G-16.5.

ACT 128 H.B. NO. 708

A Bill for an Act Relating to Prisoner’s Psychological Care.
Be It Enacted by the Legislature of the State of Hawaii:
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SECTION 1. Chapter 353, Hawaii Revised Statutes, is amended by
adding a new section to be appropriately designated and to read as follows:

“8353-  Election of private medical or psychological care by prison-
ers. The director shall permit prisoners to retain any private licensed medi-
cal doctor or psychologist for their own care at the correctional facility in
addition to such care as may be provided by the department; provided that
any fees or other costs charged by a private medical doctor or psychologist
for such care shall be the sole responsibility of the prisoner and that such care
shall not put the correctional facility to any hazard and that such care shall
conform to the department’s rules and established practices including any
requirements concerning advance notice of visits with the prisoner. Medical
doctors or psychologists who provide such care shall provide timely reports
to the department as to the physical or psychological progress of the prison-
er. If the private care is discontinued, the department shall be notified
immediately by the private medical doctor or psychologist. In no event shall
the department or the State incur any civil liability whatsoever as a result of
any private medical or psychological care administered under this section.”

SECTION 2. New statutory material is underscored.!

SECTION 3. This Act shall take effect upon its approval.
(Approved May 31, 1987.)

Note
1. Edited pursuant to HRS §23G-16.5.

ACT 129 H.B.NO. 922

A Bill for an Act Relating to Family Court.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Chapter 582, Hawaii Revised Statutes, is amended by
adding a new section to read as follows:

“§582- Amendment to compact concerning interstate rendltlon of
juveniles alleged to be delinquent. The Governor is authorized and directed
to execute, with any other state or states legally joining the same, an
amendment to the Interstate Compact on Juveniles in the form substantlally
as follows:

“Amendment to the Interstate Compact on Juveniles, Con-

_cerning Interstate Rendition of Juveniles Alleged to be

Delinquent

(1) This amendment shall provide additional remedies, and shall be
binding only as among and between those party states which
specifically execute same.

(2) All provisions and procedures of Articles V and VI of the Inter-
state Compact on Juveniles shall be construed to apply to any
juvenile charged with being a delinquent by reason of a violation
of a felony. Any juvenile charged with being a delinquent by
reason of violating a felony, shall be returned to the requesting
state upon a requisition to the state where the juvenile may be
found. A petition in such cases shall be filed in a court of
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competent jurisdiction in the requesting state where the viola-
tion of the felony is alleged to have been committed. The peti-
tion may be filed regardless of whether the juvenile has left the
~ state before or after the filing of the petition. The requisition
described in Article V of the Compact shall be forwarded by the
judge of the court in which the petition has been filed.”
SECTION 2. New statutory material is underscored.!

SECTION 3. This Act shall take effect upon approval.
(Approved May 31, 1987.)

‘ Note
1. Edited pursuant to HRS §23G-16.5.

ACT 130 H.B. NO. 1002

A Bill for an Act Relating to Impersonating a Law Enforcement Officer.
Be It Enacted by the Legislature of the State of Hawaii: '

SECTION 1. Section 710-1000(13), Hawaii Revised Statutes, is
amended to read as follows: ‘

“(13) [“Peace officer”] “Law enforcement officer” means any public
servant, whether employed by the State or subdivisions thereof or by the
United States, vested by law with a duty to maintain public order or, to make
arrests for offenses or to enforce the criminal laws, whether that duty extends
to all offenses or is limited to a specific class of offenses.”

SECTION 2. Section 710-1016.5, Hawaii Revised Statutes, is
repealed.

SECTION 3. Chapter 710, Hawaii Revised Statutes, is amended by
te}dﬁling four new sections to be appropriately designated and.to read as
ollows:

“§710- Impersonating a law enforcement officer in the first degree.
(1) A person commits the offense of impersonating a law enforcement officer
in the first degree if, with intent to deceive, the person pretends to be a law
enforcement officer and is armed with a firearm.

(2) Impersonating a law enforcement officer in the first degree is a
class C felony. .

§710- Impersonating a law enforcement officer in the second degree.
-(1) A person commits the offense of impersonating a law enforcement officer
in the second degree if, with intent to deceive, the person pretends to be alaw
enforcement officer. . . :

(2) Impersonating a law enforcement officer in the second degree is a
misdemeanor. :

§710- Presumptions. Any person other than a law enforcement
officer, who wears the uniform or displays the badge or identification card of
a law enforcement officer, or who wears a uniform or displays a badge or
identification card resembling the uniform, badge or identification card of a
law enforcement officer, or a badge or identification card purported to be a
law enforcement officer’s badge or identification card, shall be presumed to
be pretending to be a law enforcement officer.
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§710- Defense. (1) Employment by the state or a subdivision there-
of or by the United States as a law enforcement officer at the time of the
conduct charged is an affirmative defense to a prosecution for impersonating
a law enforcement officer.

(2) It is no defense to a prosecution for impersonating a law enforce-
ment officer that the office the person pretended to hold did not in fact exist.”

SECTION 4. Statutory material to be repealed is bracketed. New
statutory material is underscored.!

SECTION 5. This Act shall take effect upon its approval.
(Approved May 31, 1987.)

Note
1. Edited pursuant to HRS §23G-16.5.

ACT 131 ~ H.B.NO.1233

A Bill for an Act Relating to Net Fishing in Hilo Bay.
Be It Enacted by the Legislatusre of the State of Hawaii:

SECTION 1. Section 188-34, Hawaii Revised Statutes, is amended to
read as follows:

“8188-34 Fishing in Honolulu Harbor, Hilo [bay,] harbor, restricted. It
is unlawful to take or kill fish by means of any draw, drag, or seine net in the
waters of the harbor of Honolulu; provided that commercial marine licen-
sees as defined in chapter 187A may take bait fish by means of any draw,
drag, or seine net during the periods scheduled by the harbor master.

It is unlawful [except for commercial marine licensees taking bait fish,
or persons using their catch solely for home consumption,] to take or kill fish
by means of any [draw, drag, or seine] net in the waters of that portion of the
bay of Hilo bounded by the breakwater, a line from the outer end of the
breakwater to Alealea Point, and the shoreline from Alealea Point to the
inshore end of the breakwater[.], provided that commercial marine and
pond operators with appropriate licenses issued by the department of land
and natural resources may take bait fish or pua, or persons may use
thrownet, opae net, crab net, or nehu net not longer than fifty feet to take

nehu for family consumption or bait purposes.”

SECTION 2. Statutory material to be repealed is bracketed. New
statutory material is underscored.

SECTION 3. This Act shall take effect upon its approval.
(Approved May 31, 1987.)

ACT 132 H.B.NO. 1327

A Bill for an Act Relating to Youth Correctional Facilities.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 352-23, Hawaii Revised Statutes, is amended to
read as follows:
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“§352-23 Community services [section.] program. There is established
a community services [section] program within the youth correctional facili-
ties which shall coordinate the placement of persons committed to the care
of the director in educational, vocational, and work release programs and
residential placement. The [section] program also shall advise the director or
the director’s duly authorized agent as to the granting of parole, furlough,
release, and other matters affecting the commitment of.a person. [The
community services section shall have an administrator with sufficient
support staff to effectuate the purposes of this section and section 352-24.]”

SECTION 2. Section 352-24, Hawaii Revised Statutes, is amended to
read as follows:

“§352-24 [Office of juvenile] Juvenile parole[.] program.The director
shall establish [an office] a program ) of juvenile parole. [The office shall be
part of the community services section and shall include a sufficient number
of juvenile parole officers to effectively accomplish the purposes of this
section specifically and this chapter generally.] The duties of the juvenile
parole officer shall include:

1) Assisting in locating appropriate residential placement for pa-
roled persons;

(2) Efforts to obtain suitable employment for paroled persons;

(3) Assisting a paroled person in adjusting to community life by
familiarizing the person with available community resources
and providing opportunities for counseling;

(4) Maintaining a record of all paroled persons and periodically
updating information therein concerning the residence, employ-
ment, and wages, and such details concerning the person’s
health, conduct, and environment as may come to the juvenile
parole officer’s attention either from reports or through the
officer’s own personal investigation;

(5) To make such other investigations, secure such other informa-
tion and data, perform such other duties, and make such other
reports, in addition to those which may be required by law, as
may be required by the director.”

SECTION 3. Statutory material to be repealed is bracketed. New
statutory material is underscored.

SECTION 4. This Act shall take eﬁ'ect upon its approval
(Approved May 31, 1987.)

ACT 133 H.B.NO. 1585

A Bill for an Act Relating to Horizontal Property Regimes.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Chapter 514A, Hawaii Revised Statutes, is amended by
adding a new section to be appropriately designated and to read as follows:

“§514A-  Availability of project documents. An accurate copy of the
declaration of horizontal property regime, the by-laws of the association of
apartment owners, the house rules, if any, the master lease, if any, a sample
original conveyance document, all public reports and any amendments
thereto, shall be kept at the managing agent’s office. The managing agent
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shall provide copies of those documents to owners, prospective purchasers
and their prospective agents during normal business hours, upon payment to
the managing agent of a reasonable charge to defray any administrative or
duplicating costs. In the event that the project is not managed by a managing
agent, the foregoing requirements shall be undertaken by a person or entity,
if any, employed by the association of apartment owners, to whom this

function is delegated.”
SECTION 2. New statutory material is underscored.!

SECTION 3. This Act shall take effect upon its approval and shall
apply to all existing horizontal property regimes.

(Approved May 31, 1987.)

Note
1. Edited pursuant to HRS §23G-16.5.

ACT 134 S.B.NO. 1451

A Bill f(l)cli arll Act Relating to Home and Community-Based Care for the
Elderly.

Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Act 192, Session Laws of Hawaii 1983, as amended by
Act 207, Session Laws of Hawaii 1985, is amended by amending sections 1
to 10 to read as follows:

“SECTION 1. Purpose. The legislature finds and declares that the
provision of comprehensive [extended] home services for the chronically ill
and disabled residents of the State of Hawaii is a priority concern. The
development of more economical methods of caring for this growing popula-
tion group as an alternative to the construction of additional institutional
facilities should be a primary focus of the State’s action.

Comprehensive services rendered to [patients] clients in their homes
reduce the possibility of prolonged institutionalization or the inappropriate
utilization of scarce institutional beds, as well as the concomitant high costs
and other associated adverse social and medical implications of
institutionalization, .

The legislature intends that there be a public commitment to the
appropriate provision and expansion of home services which will provide a
single point of entry and access to a comprehensive and coordinated pro-
gram of care in the home for Hawaii’s growing aged and chronically ill
population.

SECTION 2. Definitions. For the purpose of this Act:

“Certified home health agency” means an agency licensed by the State
to provide health services, such as skilled nursing, home health aides, and
physical therapy in the [patient’s] client’s home.

“Comprehensive assessment” means the evaluation of the [patient’s]
client’s medical, social, and environmental needs.

[“Demonstration project” means the nursing home without walls
demonstration project.]

“Comprehensive home services” means the provision of a broad
range of services which will ensure the [patient’s] client’s safety and well-
being at home over an indefinite period of time.
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“Plan of care” means a written plan, including goals, objectives, and
methodology, designed to meet the service requirements of the [patient,]
client, caregiver, or both, as approved by the physician.

“Safety and well-being” means assessment of and determination that
the [patient’s] client’s home environment is safe and that the care require-
ments of the [patient] client have been determined and can be provided for
in the home setting.

“Waiver” means an intentional relinquishment of certain rights or
obligations. ‘

SECTION 3. Establishment of a community long term care/nursing
home without walls [demonstration project.] program. (a) A community long
term care/nursing home without walls [demonstration project] program
shall be established in the department of social services and housing],
medical care administration office,] to [demonstrate the provision of] pro-
vide comprehensive home services for chronically ill and disabled [patients]
clients who are certified as requiring acute, skilled nursing, or intermediate
level care.

(b) The provision of services [of the demonstration project] shall be
statewide.

(c) The duration of the [demonstration project] program shall be from
July 1, 1983, through June 30, [1987.] 1989,

[(d) The number of patients who are being actively served by the
demonstration project shall not surpass two hundred at any point in time
during the duration of the demonstration project. .

(e)] (d) A ceiling shall be placed on the [demonstration project]
nursing home without walls program expenditures, limiting total expendi-
tures to.not more than seventy-five per cent of the Medicaid cost to maintain
the [demonstration project’s approved number of patients] nursing home
without walls program caseload at their appropriate level of institutional
care fexcept that the ceiling shall be raised to one hundred per cent of the
average annual statewide cost of institutional care for the counties of Ha-
waii, Kauai, and Maui to provide for a two-year development phase of the
project]. The cost of Medicaid for institutional care which shall be the basis
for the expenditure ceiling shall be determined by the department of social
services and housing.

[(D] (e) A ceiling shall be placed on individual [patient] client care
expenditures so that the annual cost of [patient] client care through the
[demonstration project] nursing home without walls program does not
exceed seventy-five per cent of the annual Medicaid cost to provide the
appropriate level of care for the [patient] client in either a skilled nursing or
intermediate care facility. If there is more than one [patient] client 1n a
family, the expenditure ceilings of each [patient] client shall be added
together and the costs of their care combined and evaluated against the sum.

[(g)] (D If the [patient] client from the nursing home without walls
program does not utilize the entire funds available for the [patient’s] client’s
care, “paper credits” shall be accrued on the [patient’s] client’s behalf to be
utilized during a period of higher service requirements.

SECTION 4. Determination of [patient] client eligibility for participa-
tion in the [demonstration project.] program. (a) [Patients] Clients shall meet
the following eligibility criteria: _

(1) They shall be certified by the department of social services and

housing physicians to be in need of acute, skilled nursing, or
intermediate level institutional care;
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(2) They shall be determined by the department of social services
and housing to be eligible for Medicaid assistance; and

(3) They shall be deemed by their personal physician as able to be
cared for at home with the provision of appropriate services in
the home.

(b) [Patients] Clients approved for the [demonstration project] pro-

gram shall receive a:

(1) Comprehensive assessment of their medical, social, and envi-
ronmental needs; :

(2) Written plan of care listing the types, frequency, and duration of
all services which are necessary to maintain the [patient] client
at home;

(3) Budget based on the services defined in the plan of care; and

(4) Periodic review of their status to assure continued medical and
financial eligibility for service.

SECTION: 5. Provision of services. (a) Services which shall assure the
safety and well-being of the [patient] client shall be provided in the [pa-
tient’s] client’s home or in the home of a responsible relative or other adult.

(b) The [demonstration project] program shall provide the services in
the most economic manner feasible[, either] which is compatible with
preserving quality of care through: :

(1) Informal care providers, such as family members, friends, or

"~ neighbors who regularly provide specific services without
[renumeration] remuneration and not as a part of any organized
volunteer activity; ,

(2) Contracts with agency providers, such as certified home health
agencies and public or private [nonprofit] health and social
service agencies;

(3) Contracts with individual providers, such as physicians, nurses,
and therapists who privately enter into a contract to provide
services for the [demonstration project;] program; or

(4) [Project] Program personnel, such as social workers and nurses
who are hired by the [demonstration project] program to pro-
vide specific services.

SECTION 6. Annual report. The director of social services shall
report to the legislature at least twenty days prior to the convening of each
regular session during the period of the [demonstration project.] program.
The annual report shall include a comprehensive report on the status of the
[demonstration project,] program and recommendations for amendments
to the law and to the rules of the department pertaining to the [demonstra-
tion project.] program.

[SECTION 7. Waiver of requirements. The demonstration project
shall not be subject to licensing or certification requirements of the depart-
ment of health or the health planning and development agency.]

SECTION [8.] 7. Rules. The department of social services and hous-
ing shall adopt rules in accordance with chapter 91, Hawaii Revised Stat-
utes, for the purpose of this Act.

SECTION [9.] 8. Personnel exempt. Personnel employed for the
[demonstration project] program shall not be subject to the provisions of
chapters 76 and 77, Hawaii Revised Statutes. The terms of service for these
personnel shall begin on July 1, 1983, or as soon thereafter as deemed

209



ACT 135

appropriate by the department of social services and housing, and shall not
continue beyond June 30, [1987.] 1989. '

SECTION [10.]9. This Act shall take effect on July 1, 1983, and shall
be repealed as of June 30, [1987.] 1989.”

SECTION 2. Statutory material to be repealed is bracketed. New
statutory material is underscored. :

SECTION 3. This Act shall take effect upon its approval.
(Approved June 3, 1987.) . i .

ACT135 ~ H.B.NO. 1935

A Bill for an Act Relating to Corporations.
Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. Section 415-2, Hawaii Revised Statutes, is amended to
read as follows:

“I[1§415-2[]] Definitions. As used in this chapter, unless the context
otherwise requires, the terms: \ S
“Articles of incorporation” means the original or restated articles of
incorporation or articles of consolidation and all amendments thereto in
cluding articles of merger. , '

[“Associate of an offeror” means (1) any corporation or other organi-
zation of which the offeror is an officer or partner, or is, directly or indirectly,
the beneficial owner of ten per cent or more of any class of equity securities;
(2) any person who is, directly or indirectly, the beneficial owner of ten per
cent or more of any class of equity securities of the offeror; (3) any trust or
other estate in which the offeror has a substantial beneficial interest or as to
which the offeror serves as a trustee or in a similar fiduciary capacity; and (4)
any relative or spouse of the offeror or any relative of such spouse, who has
the same home as the offeror.] '

“Authorized shares” means the shares of all classes which the corpo-
ration is authorized to issue.

[“Commissioner” means the commissioner of securities as provided
for in chapter 485.] - '

“Corporation” or “domestic corporation” means a corporation for
profit subject to the provisions of this chapter, except a foreign corporation.

“Director” means the director of the department of commerce and
consumer affairs. ‘

“Distribution” means a direct or indirect transfer of money or other
property (except its own shares) or incurrence of indebtedness, by a corpora-
tion to or for the benefit of any of its shareholders in respect of any of its
shares, whether by dividend or by purchase, redemption or other acquisition
of its shares, or otherwise. '

“Employee” includes officers but not directors. A director may accept
duties which make the director also an employee. ~

[“Equity security” means any shares of stock or similar securities or
any securities convertible into such securities or carrying any warrant or
right to subscribe to or purchase such securities or any such warrant or right.

“Exempt offer” means with respect to any class of equity securities of
the offeree company (1) an isolated offer to purchase shares from individual
stockholders and not made to stockholders generally, (2) an offer made by a

210



ACT 135

corporation to purchase (A) its own shares, or (B) shares of a subsidiary at
least fifty-one per cent of the voting stock of which is directly or indirectly
owned beneficially by the parent corporation, (3) an offer to acquire shares of
a corporation with less than one hundred shareholders, and (4) an offer to
acquire shares of a corporation with less than $1,000,000 in assets.]

“Foreign corporation” means a corporation for profit organized
under laws other than the laws of this State for a purpose or purposes for
which a corporation may be organized under this chapter.

[“Offeree” means a person to whom a take-over bid is made.

“Offeree company” means a corporation incorporated under the laws
of this State and doing business in this State whose shares are the subject of a
take-over bid and which is either (1) subject to regulation by the public
utilities commission under chapter 269, 271, or 271G or (2) owns more than
1,000 acres of real property in any single county or (3) is subject to the
inspection of the commissioner of financial institutions under chapter 401
or (4) owns directly or indirectly more than ten per cent of the voting stock of
any of the foregoing. ,

“Offeror” means each person who makes or in any way participates in
making a take-over bid and includes two or more persons (1) whose take-
over bids are made jointly or in concert, or (2) who intend to exercise jointly
or in concert any voting rights attaching to the shares for which a take-over
bid is made. An “offeror” does not include any bank or broker-dealer loaning
funds to an offeror in the ordinary course of its business or any broker-
dealer, attorney, accountant consultant, employee, or other persons furnish-
ing information or advice to or performing administrative or ministerial
duties for an offeror and not otherwise participating in the take-over bid.

“Offeror’s presently owned shares or other units” means the aggregate
number of shares or other units of an offeree company (1) beneficially
owned, and (2) subject to a right of acquisition, directly or indirectly, on the
dgce of a take-over bid, by (A) the offeror, and (B) each associate of the
offeror.] ‘

“Person” means an individual, a partnership, a corporation, a joint-
stock company, an unincorporated organization, or trust.

“Principal office” means the office, within or without this State, where
the principal executive office of a domestic or foreign corporation is located.

“Shareholder” means one who is a holder of record of shares in a
corporation. If the articles of incorporation or the bylaws so provide, the
board of directors may adopt by resolution a procedure whereby a share-
holder of the corporation may certify in writing to the corporation that all or
a portion of the shares registered in the name of [such] the shareholder are
held for the account of a specified person or persons. The resolution shall set
forth (1) the classification of shareholder who may certify, (2) the purpose or
purposes for which the certification may be made, (3) the form of certifica-
tion and information to be contained therein, (4) if the certification is with
respect to a record date or closing of the stock transfer books within which
the certification must be received by the corporation, and (5) such other
provisions with respect to the procedures as are deemed necessary or desir-
. able. Upon receipt by the corporation of a certification complying with the
procedure, the persons specified in the certification shall be deemed, for the
purpose or purposes set forth in the certification, to be the holders of record
of the number of shares specified in place of the shareholder making the
certification.

“Shares” means the units into which the proprietary interests in a
corporation are divided. :
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“Subscriber” means one who subscribes for shares in a corporation,
whether before or after incorporation. : _

[“Take-over bid” means an offer, other than an exempt offer, made by
an offeror directly or through an agent by advertisement or any other written
or oral communication to offerees to purchase such number of shares or
other units of any class of equity security of the offeree company that,
together with the offeror’s presently owned shares or other units, will in the
aggregate exceed ten per cent of the outstanding shares or other units of such
class of equity security.]”

SECTION 2. Section 415-3, Hawaii Revised Statutes, is amended to
read as follows:

“[[1§415-3[]]* Purposes. [Corporations may be organized under this
chapter for any lawful purpose or purposes, other than for the purpose of
carrying on any profession, except pursuant to part VIII of chapter 416.]!
Every corporation incorporated under this chapter has the purpose of engag-

ing in any lawful business, other than banking, insurance, or carrying on any
profession, except pursuant to chapter 415A, unless a more limited purpose

is set forth in the articles of incorporation.”

SECTION 3. Section 415-5, Hawaii Revised Statutes, is amended by
amending subsections (a), (b), (c), (d), (e), (f), and (i) to read as follows:

“(a) As used in this section, unless the context otherwise requires:
[(1)] “Agent” means any person who is or was a director, officer,
employee, or other agent of the corporation, or is or was serving
at the request of the corporation as a director, officer, employee,
or agent of another foreign or domestic corporation, partner-
ship, joint venture, trust, or other enterprise, or was a director,
officer, employee, or agent of a foreign or domestic corporation
which was a predecessor corporation of the corporation or of
another enterprise at the request of [such] the predecessor corpo-
ration.
[(2)] “Expenses” include, without limitation, attorney’s fees and any
- expenses of a completed action or proceeding, whether civil,
criminal, administrative, or investigative.

(b) A corporation shall have the power to indemnify any person who
was or 1s a party or is threatened to be made a party to any proceeding (other
than an action by or in the right of the corporation) [by reason of the fact that
such] if that person is or was an agent of the corporation, against expenses,
judgments, fines, settlements, and other amounts actually and reasonably
incurred in connection with [such] the proceeding if [such] the person acted
in good faith and in a manner [such] the person reasonably believed to be in
or not opposed to the best interests of the corporation, and, with respect to
any criminal proceeding, had no reasonable cause to believe the conduct of
[such] the person was unlawful. The termination of any proceeding by
Judgment, order, settlement, conviction, or upon a plea of nolo contendere
or its equivalent, shall not, of itself, create a! presumption that the person
did not act in good faith and in a manner which the person reasonably
believed to be in or not opposed to the best interests of the corporation, or
that the person had reasonable cause to believe that the person’s conduct was
unlawful.

(c) A corporation shall have the power to indemnify any person who
was Or is a party or is threatened to be made a party to any threatened,
pending, or completed action by or in the right of the corporation to procure
ajudgment in its favor [by reason of the fact that such] because that person is
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or was an agent of the corporation, against expenses actually and reasonably
incurred by [such] the person in connection with the defense or settlement of
[such] the action if [such] the person acted in good faith and in a manner
[such] the person reasonably believed to be in or not opposed to the best
interests of the corporation [and]; except that no indemnification shall be
made in respect of any claim, issue, or matter as to which [such] the person
shall have been adjudged to be liable for negligence or misconduct in the
performance of [such] the person’s duty to the corporation uniess and only
to the extent that the court in which [such] the action or suit was brought
shall determine upon application that, despite the adjudication of liability
but in view of all circumstances of the case, [such] the person is fairly and
reasonably entitled to indemnity for such expenses [which such] as the court
[shall deem] deems proper. ~

(d) To the extent that an agent has been successful on the merits or
otherwise in [defense of] defending any claim;! issue, or matter therein, the
agent shall be indemnified by the corporation against expenses actually and
reasonably incurred by the agent in connection therewith.

(e) Any indemnification under subsection (b) or (c) shall be made by
the corporation only as authorized in the specific case upon a determination
that indemnification of the agent is proper in the circumstances because the
agent has met the applicable standard of conduct set forth in subsection (b)
or (c). [Such] The determination shall be made (1) by the board of directors
by a majority vote of a quorum consisting of directors who were not parties
to [such] the proceeding];], or (2) if [such] a quorum is not obtainable, [for]
by independent legal counsel in a written opinion[;], or (3) by the sharehold-
ers[;], or (4) by the court in which [such] the proceeding is or was pending
upon application made by the corporation or the agent or the attorney or
other person rendering services in connection with the defense, whether or
not [such] the application by the agent, attorney, or other person is opposed
by the corporation.

(f) Expenses incurred in defending any proceeding may be paid by the
corporation in advance of the final disposition of [such] the proceeding upon
receipt of an undertaking by or on behalf of the agent to repay such amount
unless it shall ultimately be determined that the agent is entitled to be
indemnified by the corporation as authorized in this section.

(i) This section does not apply to any proceeding against any trustee,
investment manager, or other fiduciary of an employee benefit plan in [such]
that person’s capacity, though [such] the person may also be an agent of the
employer corporation as defined in subsection (a). Nothing contained in this
section shall limit any right to indemnification to which [such] a trustee,
inKestment manager, or other fiduciary may be entitled by contract or
otherwise. ”

SECTION 4. Section 415-6, Hawaii Revised Statutes, is amended to
read as follows:

“[[1§415-6[]] Power of corporation to acquire its own shares. A corpora-
tion shall have the power to acquire its own shares. All of its own shares
acquired by a corporation shall, upon acquisition, constitute authorized but
unissued shares, unless the articles of incorporation provide that they shall
not be reissued, in which case the authorized shares shall be reduced by the
number of shares acquired. If the number of authorized shares is reduced by
an acquisition, the corporation shall, not later than the time it [files] delivers
its next annual report to the director under this chapter, also [with the
director] deliver to the director for filing [pursuant to section 415-55], a
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statement of cancellation showing the reduction in the authorized shares.
The statement of cancellation shall set forth:

214

(1)
(2

3

The name of the corporation; 3

The number of acquired shares canceled, itemized by classes and
series; and . :

The aggregate number of authorized shares, itemized by classes
and series, after giving effect to [such] the cancellation.”

SECTION 5. Section 415-7, Hawaii Revised Statutes, is amended to
read as follows:

“l[1§415-7[]] Defense of ultra vires. No act of a corporation and no
conveyance or transfer of real or personal property to or by a corporation
shall be invalid [by reason of the fact that] because the corporation was
without capacity or power to perform [such] the act or to make or receive
[suck] %@ conveyance or transfer, but such lack of capacity or power may be
asserted:

o))

(2)

In a proceeding by a shareholder against the corporation to
enjoin the doing of any act or the transfer of real or personal
property by or to the corporation. If the unauthorized act or
transfer sought to be enjoined is being, or is to be, performed or
made pursuant to a contract to which the corporation is a party,
the court may, if all of the parties to the contract are parties to
the proceeding and if it deems the same to be equitable, set aside
and enjoin the performance of [such] the contract, and in so
doing may [allow] award to the corporation or to the other
parties to the contract, as the case may be, compensation for the
loss or damage sustained by either of them which may result
from the action of the court in setting aside and enjoining the
performance of [such] the contract, but anticipated profits to be
derived from the performance of the contract shall not be
awarded by the court as a loss or damage sustained.

In a proceeding by the corporation, whether acting directly or
through a receiver, trustee, or other legal representative, or
through shareholders in a representative suit, against the incum-
bent or former officers or directors of the corporation.”

SECTION 6. Section 415-8, Hawaii Revised Statutes, is amended to
read as follows: :

“[[1§415-8[]] Corporate name. The corporate name:
(1) Shall contain the word “corporation”, “incorporated”, or “limit-

[(2)

(3]

ed”, or shall contain an abbreviation of one of the words[.]; and
Shall not contain any word or phrase which indicates or implies
that it is organized for any purpose other than one or more of the
purposes contained in its articles of incorporation.

(2) Shall not be the same as, or [deceptively similar] substantially
identical to, the name of any domestic [corporations, partner-
ships, or trade names] corporation or partnership existing [or
registered] under the laws of this State,[or] any foreign corpora-
tion[,] or partnership|[, or trade name] authorized to transact
business in this State, any [or] trade name registered in this
State, or a name the exclusive right to which is, at the time,
reserved in the manner provided in this chapter, or the name of a
corporation which has in effect a registration of its corporate
name as provided in this chapter, except that this provision shall
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not apply if the applicant files with the director either of the

following:

(A) The written consent of [such] the other corporation or
holder of a reserved or registered name to use the same or
[deceptively similar] substantially identical name, and one
or more words are added to make [such] the name distin-
guishable from [such] thé other name, or

(B) A certified copy of a final decree of a court of competent

jurisdiction establishing the prior right of the applicant to

the use of [such] the name in this State.” :

SECTION 7. Section 415-9, Hawaii Revised Statutes, is amended to
read as follows:

“[[18415-9[1] Reserved name. The exclusive right to [the] use [of] the
corporate name may be reserved by:

1 An[y]person intending to organize a corporation under this chap-
ter].]:

(2) Any domestic corporation intending to change its namel[.];

(3) Any foreign corporation intending to make application for a

certificate of authority to transact business in this State[.];

(4) Any foreign corporation authorized to transact business in this

State and intending to change its name].]; or
(5) Any person intending to organize a foreign corporation and
" intending to have [such] the corporation make application for a
certificate of authority to transact business in this State. -

The reservation shall be made by [filing with] delivering to the
director an application to reserve a specified corporate name, executed by
the applicant. If the director finds that the name is available for corporate
use, the director shall reserve the same for the exclusive use of the applicant
for [a period of] one hundred twenty days.

The right to the exclusive use of a specified corporate name so
reserved may be transferred to any other person or corporation by [filing in
the office of] delivering to the director a notice of [such] the transfer,
executed by the applicant for whom the name was reserved, and specifying
the name and address of the transferee.”

SECTION 8. Section 415-14, Hawaii Revised Statutes, is amended to
read as follows:

“[[1§415-14(]] Service of process on corporation. Service of any notice
or process authorized by law issued against any corporation, whether do-
mestic or foreign, by any court, judicial[,] or administrative officer, or board,
may be made in the manner provided by law upon any registered agent,
officer, or director of the corporation who is found within the jurisdiction of
the court, officer, or board; [and in default of finding] or if any registered
agent, officer, or director[,] cannot be found, upon the manager or superin-
tendent of the corporation or any person who is found in charge of the
property, business, or office of the corporation within the jurisdiction.

If no [registered agent,] officer, director, manager, superintendent, or
other person in charge of the property, business, or office of the corporation
can be found within the State[;], and in case the corporation, if a foreign
corporation, has not filed with the director pursuant to sections 415-113 and
415-114, the name of a person upon whom legal notice and process from the
courts of the State may be served[;], and likewise if the person so named is
not found within the State, service may be made upon the corporation by
[filing with] delivering to the director, or in the director’s absence, [with] to
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the deputy director, a copy of the notice[,] or process, certified to be such
under the seal of any court of record, or by the chairman, or president of the
board, or by the officer issuing the same. The director or deputy director so
served shall [immediately] notify the defendant corporation of the service,
as soon as practicable but not more than thirty days after receipt of the
notice or process, by certified mail at the corporation’s address as last
recorded in the business registration division. The filing shall [be deemed]
constitute service upon the corporation forty-five days after the filing, and
shall authorize the court, board, or officer to proceed in all respects as in the
case of service personally made upon an individual.

The director shall keep a record of all processes, notices, and demands
served upon the director under this section, and shall record therein the time
of [such] the service and the action with reference thereto.

Nothing [herein] contained herein shall limit or affect the right to
serve any process, notice, or demand required or permitted by law to be
ls)er;red upon a corporation in any other manner [now or hereafter] permitted

y law.”

SECTION 9. Section 415-15, Hawaii Revised Statutes, is amended to
read as follows: '

“[[1§415-15[]] Authorized shares. Each corporation shall have the
power to create and issue the number of shares stated in its articles of
incorporation. [Such] The shares may be divided into one or more classes,
with such designations, preferences, limitations, and relative rights as shall
be stated in the articles of incorporation. The articles of incorporation may
limit or deny the voting rights of or provide special voting rights for the
slﬁares of any class to the extent not inconsistent with the provisions of this
chapter. ' _

Without limiting the authority [herein] contained[,] herein, a corpo-
ration, when so provided in its articles of incorporation, may issue shares of
preferred or special classes: :

(1) Subject to the right of the corporation to redeem any of [such]

.the shares at the price fixed by the articles of incorporation for
the redemption thereof].];

(2) Entitling the holders thereof to cumulative, noncumulative, or

_ partially cumulative dividends].];

(3) Having preference over any other class or classes of shares as to
the payment of dividends[.];

(4) Having preference in the assets of the corporation over any other
class or classes of shares upon the voluntary or involuntary
liquidation of the corporation[.]; or

(5) Convertible into shares of any other class or into shares of any
series of the same or any other class, except a class having prior
or superior rights and preferences as to dividends or distribution
of assets upon liquidation.”

SECTION 10. Section 415-1 6, Hawaii Revised Statutes, is amended
to read as follows:

“[11§415-16[]] Issuance of shares of preferred or special classes in
series. (a) If the articles of incorporation so provide, the shares of any
preferred or special class may be divided into and issued in series. If the
shares of any such class are to be issued in series, then each series shall be so
designated as to distinguish the shares thereof from the shares of all other
series and classes. Any or all of the series of any such class and the variations
in the relative rights and preferences as between different series may be fixed
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and determined by the articles of incorporation, but all shares of the same
class shall be identical except as to the following relative rights and prefer-
ences, as to which there may be variations between different series:

1) The rate of dividend[.];

(2) - Whether shares may be redeemed and, if so, the redemption
price and the terms and conditions of redemption[.];

(3) The amount payable upon shares in event of voluntary and
involuntary liquidation[.];

(4) Sinking fund provisions, if any, for the redemption or purchase
of shares[.];

(5) The terms and conditions, if any, on which shares may be
converted[.]; and
Voting rights, if any.

(b) If the articles of incorporation shall expressly vest authority in the
board of directors, then, to the extent that the articles of incorporation shall
not have established series and fixed and determined the variations in the
relative rights and preferences as between series, the board of directors shall
have authority to divide any or all of [such] the classes into series and, within
the limitations set forth in this section and in the articles of incorporation,
fix and determine the relative rights and preferences of the shares of any
series! established. ‘

(c) In order for the board of directors to establish a series, where
authority [so] to do so is contained in the articles of incorporation, the board
of directors shall adopt a resolution setting forth the designation of the series
and fixing and determining the relative rights and preferences thereof, or so
much thereof as shall not be fixed and determined by the articles of
incorporation.

(d) Prior to the issue of any shares of a series established by resolution
adopted by the board of directors, the corporation shall deliver to the
director for filing [pursuant to section 415-55], a statement setting forth:

1). The name of the corporation; :

(2) A copy of the resolution establishing and designating the series,
atrxld ﬁ)}ing and determining the relative rights and preferences
thereoft;

(3) The date of adoption of [such] the resolution; and

(4) That [such] the resolution was duly adopted by the board of
directors.

(e) Upon the filing of [a] the statement by the director [pursuant to
section 415-55], the resolution establishing and designating the series and
fixing and determining the relative rights and preferences thereof shall
constitute an amendment of the articles of incorporation.”

SECTION 11. Section 415-17, Hawaii Revised Statutes, is amended
to read as follows:

“[[1§415-17[1] Subscriptions for shares. A subscription for shares of a
corporation to be organized shall be irrevocable for a period of six months,
unless otherwise provided by the terms of the subscription agreement or
unless all of the subscribers consent to the revocation of [such] the
subscription.

Unless otherwise provided in the subscription agreement, subscrip-
tions for shares, whether made before or after the organization of a corpora-
tion, shall be paid in full at such times,! or in such installments and at such
times, as shall be determined by the board of directors. Any call made by the
board of directors for payment on subscriptions shall be uniform as to all
shares of the same class or as to all shares of the same series, as the case may

217



ACT 135

be. In case of default in the payment of any installment or call when such
payment is due, the corporation may proceed to collect the amount due in
the same manner as any debt due the corporation. The bylaws may prescribe
other penalties for failure to pay installments or calls that may become due,
but no penalty working a forfeiture of a subscription, or of the amounts paid
thereon, shall be declared as against any subscriber unless the amount due
thereon shall remain unpaid for a period of twenty days after written
demand has been made therefore. If mailed, [such] the written demand shall
be deemed [to be] made when deposited in the United States mail in a sealed
envelope addressed to the subscriber at the subscriber’s last post-office
address known to the corporation, with postage thereon prepaid. In the
event of the sale of any shares by reason of any forfeiture, the excess of
proceeds realized over the amount due and unpaid on [such] the shares shall
be paid to the delinquent subscriber or to the delinquent subscriber’s legal
representative.” "

SECTION 12. Section 415-22, Hawaii Revised Statutes, is arﬁended
to read as follows:

“[[1§415-22[]] Expenses of organization, reorganization, and financing.
The reasonable charges and expenses of organization or reorganization of a
corporation, and the reasonable expenses of and compensation for the sale
or underwriting of its shares, may be paid or allowed by [such] the corpora-
tion out of the consideration received by it in payment for its shares without
thereby rendering [such] the shares assessable.”

SECTION 13. Section 415-23, Hawaii Revised Statutes, is amended
to read as follows:

“[[1§415-23[]] Shares represented by certificates and uncertificated
shares. The shares of a corporation shall be represented by certificates or
shall be uncertificated shares. Certificates shall be signed by the chairman or
vice chairman of the board of directors or the president or a vice president,
and by the treasurer or an assistant treasurer, or the secretary or an assistant
secretary of the corporation, and may be sealed with the seal of the corpora-
tion or a facsimile thereof. Any [of] or all of the signatures upon a certificate
may be a facsimile. In case any [such] officer, transfer agent, or registrar who
has signed or whose facsimile signature has been placed upon [such] the
certificate [shall have] has ceased to be [such] an officer, transfer agent or
registrar before [such] the certificate is issued, it may be issued by the
corporation with the same effect as if the officer, transfer agent or registrar
were [such] an officer, transfer agent, or registrar at the date of its issue.

Every certificate representing shares issued by a corporation which is
authorized to issue shares of more than one class shall set forth upon the face
or back of the certificate, or shall state that the corporation will furnish to
any shareholder upon request and without charge, a full statement of the
designations, preferences, limitations, and relative rights of the shares of
each class authorized to be issued, and if the corporation is authorized to
issue any preferred or special class in series, the variations in the relative
rights and preferences between the shares of each such series so far as the
same have been fixed and determined and the authority of the board of
directors to fix and determine the relative rights and preferences of subse-
quent series. : ’

Each certificate representing shares shall state upon the face thereof:

(1) That the corporation is organized under the laws of this State[.];

(2) The name of the person to whom the certificate is issued[.];
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(3) The number and class of shares, and the designation of the

series, if any, which [such] the certificate represents[.]; and

(4) The par value of each share represented by [such] the certificate,

or a statement that the shares are without par value.

No certificate shall be issued for any share until the consideration
established for its issuance [shall have] has been paid.

Unless otherwise provided by the articles of incorporation [or by-
laws], the board of directors of a corporation may provide by resolution that
some or all of any of all classes and series of its shares shall be uncertificated
shares; provided that [such] the resolution shall not apply to shares repre-
sented by a certificate until [such] the certificate is surrendered to the
corporation. Within a reasonable time after the issuance or transfer of
uncertificated shares, the corporation shall send to the registered owner
thereof a written notice containing the information required to be set forth
or stated on certificates pursuant to [the second and third] paragraphs (2)
and (3) of this section. Except as otherwise expressly provided by law, the
rights and obligations of the holders of uncertificated shares and the rights
and obligations of the holders of certificates representing shares of the same
class and series shall be identical.” :

SECTION 14, Section 415-25, Hawaii Revised Statutes, is amended
to read as follows: v

“[[1§415-25[]] Liability of subscribers and shareholders. A holder of or
subscriber to shares of a corporation shall be under no obligation to the
corporation or its creditors with respect to [such] the shares other than the
obligation to pay to the corporation the full consideration for which [such]
the shares were 1ssued or are to be issued. v

Any person becoming an assignee or transferee of shares or of a
subscription for shares in good faith and without knowledge or notice that
the full consideration therefore has not been paid shall not be personally
liable to the corporation or its creditors for any unpaid portion of [such] the
consideration. .

A personal representative, trustee, assignee for the benefit of credi-
tors, or receiver shall not be personally liable to the corporation as a holder

. of or subscriber to shares of a corporation but the estate and funds in his
hands shall be so liable. ‘

No pledgee or other holder of shares as collateral security shall be
personally liable as a shareholder.”

.~ SECTION 15. Section 415-29, Hawaii Revised Statutes, is amended
to read as follows:

“[[1§415-29[]] Notice of [shareholders] shareholders’ meetings. Writ-
ten notice stating the place, day, and hour of the meeting and, in the case of a
special meeting, the purpose or purposes for which the meeting is called,
shall be delivered not less than ten nor more than fifty days before the date of
the meeting, either personally or by mail, by or at the direction of the
~ president, the secretary, or the officer or persons calling the meeting, to each
shareholder of record entitled to vote at [such] the meeting. If mailed, [such]
the notice shall be deemed to be delivered when deposited in the United
States mail addressed to the shareholder at the shareholder’s address as it
appea_rg on the stock transfer books of the corporation, with postage thereon
prepaid.” .

. SECTION 16. Section 415-30, Hawaii Revised Statutes, is amended
to read as follows: _

219



ACT 135

“[11§415-30[]] Closing of transfer books and fixing record date. For the
purpose of determining shareholders entitled to notice of or to vote at any
meeting of shareholders or any adjournment thereof, or entitled to receive
payment of any dividend, or in order to make a determination of sharehold-
ers for any other proper purpose, the board of directors of a corporation may
provide that the stock transfer books shall be closed for a stated period but
not to exceed, in any case, fifty days. If the stock transfer books shall be
closed for the purpose of determining shareholders entitled to notice of or to
vote at a meeting of shareholders, [such] the books shall be closed for at least
ten days immediately preceding [such] the meeting. In.lieu of closing the
stock transfer books, the bylaws, or in the absence of an applicable bylaw, the
board of directors may fix in advance a date as the record date for any such
determination of shareholders, [such] the date in any case to be not more
than fifty days and, in case of a meeting of shareholders, not less than ten
days prior to the date on which the particular action, requiring [such] the
determination of shareholders, is to be taken. If the stock transfer books are
not closed and no record date is fixed for the determination of shareholders
entitled to notice of or to vote at a meeting of shareholders, or shareholders
entitled to receive payment of a dividend, the date on which notice of the
meeting is mailed or the date on which the resolution of the board of
directors declaring [such] the dividend is adopted, as the case may be, shall
be the record date for [such] the determination of shareholders. When a
determination of shareholders entitled to vote at any meeting of sharehold-
ers has been made as provided in this section, such determination shall
apply to any adjournment thereof.” '

SECTION 17. Section 415-31, Hawaii Revised Statutes, is amended
to read as follows: ' T

“[[1§415-31[]] Voting record. The officer or agent having charge of the
stock transfer books for shares of a corporation shall make a complete record
of the shareholders entitled to vote at [such] the meeting or any adjournment
thereof, arranged in alphabetical order, with the address of and the number
of shares held by each([. Such] shareholder. The record shall be produced and
kept open at the time and place of the meeting and shall be subject to the
inspection of any shareholder during the whole time of the meeting for the
purposes thereof. .

Failure to comply with the requirements of this section shall not affect
the validity of any action taken at [such] the meeting.

An officer or agent having charge of the stock transfer books who shall
fail to prepare the record of shareholders, or produce and keep it open for
inspection at the meeting, as provided in this section, shall be liable to any
shareholder suffering damage on account of such failure, to the extent of
such damage.”

SECTION 18. Section 415-33, Hawaii Revised Statutes, is amended
to read as follows: B

“[[1§415-33[]] Voting of shares. Each outstanding share, regardless of
class, shall be entitled to one vote on each matter submitted to a vote at a
meeting of shareholders, except as may be otherwise provided in the articles
of incorporation. If the articles of incorporation provide for more or less
than one vote for any share[,] on any matter, every reference in this chapter
to a majority or other proportion of shares shall refer to such a majority or
other proportion of votes entitled to be cast.

Shares held by another corporation, if a majority of the shares enti-
tled to vote for the election of directors of [such] the other corporation is
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held by the corporation, shall not be voted at any meeting or counted in
determining the total number of outstanding shares at any given time.

A shareholder may vote either in person or by proxy executed in
writing by the shareholder or by a duly authorized attorney-in-fact. No
proxy shall be valid after eleven months from the date of its execution,
unless otherwise provided in the proxy.

If, not less than forty-eight hours prior to the time fixed for any annual
or special meeting, any shareholder or shareholders delivers to any officer of
the corporation, a request that the election of directors to be elected at the
meeting be by cumulative voting, then the directors to be elected at the
meeting shall be chosen as follows: each shareholder present in person or
represented by proxy at the meeting shall have a number of votes equal to the
- number of shares of capital stock owned by the shareholder multiplied by
the number of directors to be elected at the meeting; each shareholder shall
be entitled to cumulate the votes of said shareholder and give all thereof to
one nominee or to distribute the votes of said shareholder in such manner as
the shareholder determines among any or all of the nominees; and the
nominees receiving the highest number of votes on the foregoing basis, up to
the total number of directors to be elected at the meeting, shall be the
successful nominees. The right to have directors elected by cumulative
voting as aforesaid shall exist notwithstanding that provision therefore is
not included in the articles of incorporation or bylaws, and this right shall
not be restricted or qualified by-any provisions of the articles of incorpora-’
tion or bylaws; provided that this right may be restricted, qualified, or
eliminated by a provision of the articles of incorporation or bylaws of any
corporation having a! class of equity securities registered pursuant to the
Securities Exchange Act of 1934, as amended, which are either listed on a
national securities exchange or traded over-the-counter on the National
Market of the National Association of Securities Dealers, Inc. Automated
Quotation System. This section shall not prevent the filling of vacancies in
the board of directors, which vacancies may be filled in such manner as may
be provided in the articles of incorporation or bylaws.

Shares standing in the name of another corporation, domestic or
foreign, may be voted by such officer, agent, or proxy as the bylaws of [such]
the other corporation may prescribe, or, in the absence of [such] any provi-
sion, as the board of directors of [such] the other corporation may
determine. :

Shares held by a personal representative may be voted by that indi-
vidual, either in person or by proxy, without a transfer of [such] the shares
‘into that individual’s name. Shares standing in the name of a trustee may be
voted by the trustee, either in person or by proxy, but no trustee shall be
entitled to vote shares held without a transfer of [such] the shares into [said]
the trustee’s name.

Shares standing in the name of a receiver may be voted by [such] the
receiver, and shares held by or under the control of a receiver may be voted
by [such] the receiver without the transfer thereof into the receiver’s name if
authority [so] to do so is contained in an appropriate order of the court by
which [such] the receiver was appointed.

A shareholder whose shares are pledged shall be entitled to vote
[such] the shares until the shares have been transferred into the name of the
pledgee, and thereafter the pledgee shall be entitled to vote the shares so
transferred. '

On and after the date on which written notice of redemption of
redeemable shares has been mailed to the holders thereof and a sum suffi-
cient to redeem [such] the shares has been deposited with a bank or trust
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company with irrevocable instruction and authority to pay the redemption
price to the holders thereof upon surrender of certificates therefore, [such]
the shares shall not be entitled to vote on any matter and [shall] are not [be]
deemed to be outstanding shares.”

SECTION 19. Section 41 5-34,Hawaii Revised Statutes, is amended
to read as follows:

“[[]?415-34[]] Voting trusts and agreements among shareholders. Any
number of shareholders of a corporation may create a voting trust for the
purpose of conferring upon a trustee or trustees the right to vote or otherwise
represent their shares, for a period of not to exceed ten years, by entering
into a written voting trust agreement specifying the terms and conditions of
the voting trust, by depositing a counterpart of the agreement with the
corporation at its registered office, and by transferring their shares to [such]
the trustee or trustees for the purposes of the agreement. [Such] The trustee
or trustees shall keep a record of the holders of voting trust certificates
evidencing a beneficial interest in the voting trust, giving the names and
addresses of all [such] of the holders and the number and class of the shares
in respect of which the voting trust certificates held by each are issued, and
shall deposit a copy of [such] the record with the corporation at its registered
office. The counterpart of the voting trust agreement and the copy of [such]
the record so deposited with the corporation shall be subject to the same
right of examination by a shareholder of the corporation, in person or by
agent or attorney, as are the books and records of the corporation, and [such]
the counterpart and [such] the copy of [such] the record shall be subject to
examination by any holder of record of voting trust certificates, either in
person or by agent or attorney, at any reasonable time for any proper
purpose. .

Agreements among shareholders regarding the voting of their shares
shall be valid and enforceable in accordance with their terms. Such agree-
ments shall not be subject to the provisions of this section regarding voting
trusts.” :

SECTION 20. Section 415-35, Hawaii Revised Statutes, is amended
to read as follows: :

“[11§415-35[]] Board of directors. All corporate powers shall be exer-
cised by or under authority of, and the business and affairs of a corporation
shall be managed under the direction of, a board of directors except as may
be otherwise provided in this chapter or the articles of incorporation. If any
such provision is made in the articles of incorporation, the powers and
duties conferred or imposed upon the board of directors by this chapter shall
be exercised or performed to such extent and by such person or persons as
shall be provided in the articles of incorporation. At least one member of
every board of directors shall be a resident of this State. If there is no such
director who is a member of the board, the board may not function except to
elect a new director who is a resident of this State. Directors need not be
shareholders of the corporation unless the articles of incorporation or by-
laws so require. The articles of incorporation or bylaws may prescribe other
qualifications for directors. The board of directors shall have authority to fix
the compensation of directors unless otherwise provided in the articles of
incorporation.

A director shall perform the director’s duties as a director, including
the director’s duties as a member of any committee of the board upon which
the director may serve, in good faith, in a manner the director reasonably
believes to be in the best interests of the corporation, and with such care as
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an ordinarily prudent person in a like position would use under similar
circumstances. In performing the director’s duties, a director shall be enti-
tled to rely on information, opinions, reports, or statements, including
financial statements and other financial data, in each case prepared or
presented by:

(1) One or more officers or employees of the corporation whom the
director reasonably believes to be reliable and competent in the
matters presented;

(2) Counsel, public accountants, or other persons as to matters
which the director reasonably believes to be within such person’s
professional or expert competence; or

(3) A committee of the board upon which the director does not
serve, duly designated in accordance with a provision of the
articles of incorporation or the bylaws, as to matters within its
designated authority, which committee the director reasonably
believes to merit confidence,

provided that the director shall not be considered to be acting in good faith if
the director has or should have knowledge concerning the matter in question
that would cause such reliance to be unwarranted. A [person] director who
so performs the [person’s] director’s duties shall have no liability by reason
of being or having been a director of the corporation.

A director of a corporation who is present at a meeting of its board of
directors at which action on any corporate matter is taken shall be presumed
to have assented to the action taken unless the director’s dissent shall be
entered in the minutes of the meeting or unless the director shall file the
director’s written dissent to [such] the action with the secretary of the
meeting before the adjournment thereof or shall forward such dissent by
registered mail to the secretary of the corporation immediately after the
adjournment of the meeting. [Such] The right to dissent shall not apply to a
director who voted in favor of [such] the action.”

SECTION 21. Section 415-36, Hawaii Revised Statutes, is amended
to read as follows:

“[[1§415-36[]] Number and election of directors. [The directors of every
corporation shall be one or more in number, if] If the corporation has only
one shareholder{.], the corporation shall have one or more directors. If the
corporation has two shareholders, the corporation shall have two or more
directors. If the corporation has three or more shareholders, the corporation
shall have three or more directors. The number of directors shall be fixed by,
or in the manner provided in, the articles of incorporation or the bylaws,
except as to the number constituting the initial board of directors, which
number shall be fixed by the articles of incorporation. The number of
directors may be increased or decreased from time to time by amendment
to, or in the manner provided in, the articles of incorporation or the bylaws,
but no decrease shall have the effect of shortening the term of any incumbent
director. In the absence of a bylaw providing for the number of directors, the
number shall be the same as that provided for in the articles of incorpora-
tion. The names and addresses of the members of the first board of directors
shall be stated in the articles of incorporation. Such persons shall hold office
until the first annual meeting of shareholders, and until their successors shall
have been elected and qualified. At the first annual meeting of shareholders
and at each annual meeting thereafter the shareholders shall elect directors
to hold office until the next succeeding annual meeting, except in case of the
classification of directors as permitted by this chapter. Each director shall
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hold office for. the term for which the director is elected and until the
director’s successor shall have been elected and qualified.”

SECTION 22. Section 415-37, Hawaii Revised Statutes, is amended
to read as follows:

“[11§415-37[]] Classification of directors. When the board of directors
shall consist of nine or more members, in lieu of electing the whole number
of directors annually, the articles of incorporation may provide that the
directors be divided into either two or three classes, each class to be as nearly
equal in number as possible, the term of office of directors of the first class to
expire at the first annual meeting of shareholders after their election, that of
the second class to expire at the second annual meeting after their election,
and that of the third class, if any, to expire at the third annual meeting after
their election. At each annual meeting after such classification, the number
of directors equal to the number of the class whose term expires at the time
of [such] the meeting shall be elected to hold office until the second suc-
ceeding annual meeting, if there are two classes, or until the third succeeding
annual meeting, if there are three classes. No classification of directors shall
be effective prior to the first annual meeting of shareholders.”

SECTION 23. Section 415-39, Hawaii Revised Statutes, is amended
to read as follows: . : '

“[1§415-39[]] [Removal] Resignation and removal of directors. (@A
director may resign at any time by delivering written notice to the board of
directors, its chairperson, or to the corporation. A resignation is eflective
when the notice is delivered unless the notice specifies a later effective date.

(b) At a meeting of shareholders called expressly for that purpose,
directors may be removed in the manner provided for in this section. Any
director or the entire board of directors may be removed, with or without
cause, by a vote of the holders of a majority of the shares then entitled to vote
at an election of directors.

In the case of a corporation having cumulative voting, if less than the
entire board is to be removed, no one of the directors may be removed if the
votes cast against the director’s removal would be sufficient to elect the
director if then cumulatively voted at an election of the entire board of
directors, or, if there are classes of directors, at an election of the class of
directors of which the director is a part.

Whenever the holders of the shares of any class are entitled to elect
one or more directors by the provisions of the articles of incorporation, the
provisions of this section shall apply, in respect to the removal of a director
or directors so elected, to the vote of the holders of the outstanding shares of
that class and not to the vote of the outstanding shares as a whole.”

SECTION 24. Section 41 5-41, Hawaii Revised Statutes, is amended
to read as follows: :

“[[1§415-41[]] Director conflicts of interest. No contract or other trans-
action between a corporation and one or more of its directors or any other
corporation, firm, association, or entity in which one or more of its directors
are directors or officers or are financially interested, shall be either void or
voidable because of [such] this relationship or interest or because [such] the
director or directors are present at the meeting of the board of directors or a
committee thereof which authorizes, approves, or ratifies [such] the contract
or transaction or because [his or their] the votes of the interestéd director or
directors are counted for [such] that purpose, if:
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(1). The fact of [such] the relationship or interest is disclosed or
known to the board of directors or committee which authorizes,
approves, or ratifies the contract or transaction by a vote or
consent sufficient for the purpose without counting the votes or
consents of [such] the interested director or directors; or

(2) The fact of [such] the relationship or interest is disclosed or
known to the shareholders entitled to vote and they authorize,
approve, or ratify [such] the contract or transaction by vote or
written consent; or

(3) The contract or transaction is fair and reasonable to the corpora-
tion.

Common or interested directors may be counted in determining the
presence of a quorum at a meeting of the board of directors or a committee
thereof which authorizes, approves, or ratifies [such] the contract or
transaction.”

SECTION 25. Section 415-42, Hawaii Revised Statutes, is amended
to read as follows:

“[[1§415-42[]] Executive and other committees. If the articles of incor-
poration or the bylaws so provide, the board of directors, by resolution
adopted by a majority of the full board of directors, may designate from
among its members an executive committee and one or more other commit-
tees each of which, to the extent provided in [such] the resolution or in the
articles of incorporation or the bylaws of the corporation, shall have and
may exercise all the authority of the board of directors, except that no such
committee shall have authority to:

(1) Authorize distributions;

(2) Approve or recommend to shareholders actions or proposals

required by this chapter to be approved by shareholders;

(3) Designate candidates for the office of director, for purposes of
proxy solicitation or otherwise, or fill vacancies on the board of
directors or any committee thereof;

Amend the bylaws;

) Approve a plan of merger not requiring shareholder approval;

) Authorize or approve the reacquisition of shares unless pursuant
to a general formula or method specified by the board of direc-
tors; or -

(7) Authorize or approve the issuance or sale of, or any contract to
iisue or sell, shares or designate the terms of a series of class of
shares; ‘

provided that the board of directors having acted regarding general authori-
zation for the issuance or sale of shares, or any contract therefore, and, in the
case of a series, the designation thereof, may, pursuant to a general formula
or method specified by the board by resolution or by adoption of a stock
option or other plan, authorize a committee to fix the terms.of any contract
for the sale of the shares and to fix the terms upon which [such] the shares
may be issued or sold, including, without limitation, the price, the dividend
rate, provisions for redemption, sinking fund, conversion, voting or prefer-
ential rights, and provisions for other features of a class of shares, or a series
of a class of shares, with full power in [such] the committee to adopt any final
resolution setting forth all of the terms thereof and to authorize the state-
ment of the terms of a series [for filing with] to be delivered to the director for
filing under this chapter.

Neither the designation of [any such] the committee, the delegation
thereto of authority, nor action by [such] the committee pursuant to such
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authority shall alone constitute compliance by any member of the board of
directors, not a member of the committee in question, with [his] the mem-
ber’s responsibility to act in good faith, in a manner [he] the member
reasonably believes to be in the best interests of the corporation, and with
such care as an ordinarily prudent person in a like position would use under
similar circumstances.”

SECTION 26. Section 415-43, Hawaii Revised Statutes, is amended
to read as follows:

“[118415-43[]] Place and notice of directors’ meetings; committee meet-
ings. Meetings of the board of directors, regular or special, may be held
either within or without this State.

Regular meetings of the board of directors or any committee desig-
nated thereby may be held with or without notice as prescribed in the
bylaws. Special meetings of the board of directors or any committee desig-
nated thereby shall be held upon such notice as is prescribed in the bylaws.
Attendance of a director at a meeting shall constitute a waiver of notice of
[such] the meeting, except where a director attends a meeting for the express
purpose of objecting to the transaction of any business because the meeting
is not lawfully called or convened. Neither the business to be transacted at,
nor the purpose of, any regular or special meeting of the board of directors or
any committee designated thereby need be specified in the notice or waiver
of notice of [such] the meeting unless required by the bylaws.

Except as may be otherwise restricted by the articles of incorporation
or bylaws, members of the board of directors or any committee designated
thereby may participate in a meeting of [such] the board or committee by
means of a conference telephone or similar communications equipment by
means of which all persons participating in the meeting can hear each other
at the same time and participation by such means shall constitute presence
in person at a meeting.” .

SECTION 27. Section 415-44, Hawaii Revised Statutes, is amended
to read as follows:

“[[1§415-44[]] Action by directors without a meeting. Unless otherwise
provided by the articles of incorporation or bylaws, -any action required or
permitted to be taken at any meeting of the directors may be taken without a
meeting if all of the directors or of a committee of the directors or all of the
members of the committee, as the case may be, sign a written consent setting
forth the action taken or to be taken at any time before or after the intended
effective date of [such] the action. [Such] The consent shall be filed with the
minutes of the directors’ meetings or committee meetings, as the case may
be, and shall have the same effect as a unanimous vote.”

SECTION 28. Section 415-45, Hawaii Revised Statutes, is amended
to read as follows: :

“[[}§415-45[]] Distributions to shareholders. Subject to any restric-
tions in the articles of incorporation, the board of directors may authorize
and the corporation may make distributions, except that no distribution
may be made if, after giving effect thereto, either: )

(1) The corporation would be unable to pay its debts as they become

due in the usual course of its business; or
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(2) The corporation’s total assets would be less than the sum of its
total liabilities and [(], unless the articles of incorporation other-
wise permit[)], the maximum amount that then would be paya-
ble, in any liquidation, in respect of all outstanding shares
having preferential rights in liquidation.

Determinations under paragraph (2) may be based upon (A) financial
statements prepared on the basis of accounting practices and principles that
are reasonable in the circumstances, or (B) a fair valuation or other method
that is reasonable in the circumstances.

In the case of a purchase, redemption, or other acquisition of a
corporation’s shares, the effect of a distribution shall be measured as of the
date[,] money or other property is transferred or debt is incurred by the
corporation, or as of the date the shareholder ceases to be a shareholder of
the corporation with respect to [such] the shares, whichever is earlier. In all
other cases, the effect of a distribution shall be measured as of the date of its
authorization if payment occurs one hundred twenty days or less following
the date of authorization, or as of the date of payment if payment occurs
more than one hundred twenty days following the date of authorization.

Indebtedness of a corporation incurred or issued to a shareholder in a
distribution in accordance with this section shall be on a parity with the
indebtedness of the corporation to its general unsecured creditors except to
the extent subordinated by agreement.” : »

SECTION 29. Section 415-48, Hawaii Revised Statutes, is amended
to read as follows:

“[[1§415-48[]] Liabilities of directors in certain cases. In addition to
any other liabilities, a director who votes for or assents to any distribution
contrary to the provisions of this chapter, or contrary to any restrictions
contained in the articles of incorporation, shall, unless the director complied
with the standard provided for in this chapter for the performance of the
duties of directors, be liable to the corporation, jointly and severally with all
other directors so voting or assenting, for the amount of such dividend
which is paid or the value of [such] the distribution in excess of the amount
of [such] the distribution which could have been made without a-violation of
the provisions of this chapter or the restrictions in the articles of
incorporation. :

Any director against whom a claim shall be asserted under or pursu-
ant to this section for the making of a distribution and who shall be held
liable thereon, shall be entitled to contribution from the shareholders who
accepted or received any such distribution, knowing [such] the distribution
to have been made in violation of this chapter, in proportion to the amounts
received by them. :

Any director against whom a claim shall be asserted under or pursu-
ant to this section shall be entitled to contribution from any other directors
who voted for or assented to the action upon which the claim is asserted and
who did not comply with the standard provided for in this chapter for the
performance of duties of directors. Nothing in this chapter shall [be deemed
to] prohibit the distribution of assets to shareholders permitted or autho-
rized by the Federal Housing Commissioner by any corporation organized
for the purpose of providing housing for rent pursuant to regulations of the
Federal Housing Commissioner under the provisions of Title VIII of the
National Housing Act, as amended, where the principal assets of the corpo-
ration consist of real property belonging to the United States and leased to
the corporation pursuant to Title VIII of the National Housing Act as
amended or supplemented from time to time.”
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SECTION 30. Section 415-49, Hawaii Revised Statutes, is amended
to read as follows:

“[[1§415-49[]] Provisions relating to actions by shareholders. No action
shall be brought in this State by a shareholder in the right of a domestic or
foreign corporation unless the plaintiff was a holder of record of shares or of
voting trust certificates therefore at the time of the transaction of which the
plaintiff complains, or the plaintiff’s shares or voting trust certificates there-
after devolved upon the plaintiff by operation of law from a person who was
a holder of record at [such] that time. . :

In any action hereafter instituted in the right of any domestic or
foreign corporation by the holder or holders of record of shares of [such] the
corporation or of voting trust certificates therefore, the court having juris-
diction, upon final judgment and a finding that the action was brought
without reasonable cause, may require the plaintiff or plaintiffs to pay to the
parties named as defendant the reasonable expenses, including fees of
attorneys, incurred by them in the defense of [such] the action.

In any action now pending or hereafter instituted or maintained in
the right of any domestic or foreign corporation by the holder or holders of
record of less than five per cent of the outstanding shares of any class of
[such] the corporation or of voting trust certificates therefore, unless the
shares or voting trust certificates so held have a market value in excess of
$25,000, the corporation in whose right [such] the action is brought shall be
entitled at any time before final judgment to require the plaintiff or plaintiffs
to give security for the reasonable expenses, including fees of attorneys, that
may be incurred by it in connection with [such] the action or may be
incurred by other parties named as defendant for which it may become
legally liable. Market value shall be determined as of the date that the
plaintiff institutes the action or, in the case of an intervenor, as of the date
that the intervenor becomes a party to the action. The amount of [such] the
security may from time to time be increased or decreased, in the discretion
of the court, upon showing that the security provided has or may become
inadequate or is excessive. The corporation shall have recourse to [such] the
security in such amount as the court having jurisdiction shall determine
upon the termination of [such] the action, whether or not the court finds the
action was brought without reasonable cause.”

SECTION 31. Section 415-50, Hawaii Revised Statutes, is amended
to read as follows:

“I[1§415-50[]] Officers. The officers of a corporation shall consist of a
president, one or more vice-presidents as may be prescribed by the bylaws, a
secretary, and a treasurer, each of whom shall be elected or appointed by the
board of directors at such time and in such manner as may be prescribed by
the bylaws. Such other officers and assistant officers and agents as may be
deemed necessary may be elected or appointed by the board of directors or
chosen in such other manner as may be prescribed by the bylaws. Any two or
more offices may be held by the same [person;] individual; provided that
e\;ﬁ:ry corporation shall have not less than two [persons] individuals as
officers. .

All officers and agents of the corporation, as between themselves and
the corporation, shall have such authority and perform such duties in the
management of the corporation as may be provided in the bylaws, or as may
be determined by resolution of the board of directors not inconsistent with
the bylaws.”
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SECTION 32. Section 415-52, Hawaii Revised Statutes, is amended
to read as follows:

“[[1§415-52[]] Books and records. Each corporation shall keep accu-
rate and complete books and records of account and shall keep and maintain
at its principal [offices,] office, or such other place as its board of directors
may order, minutes of the proceedings of its shareholders and board of
directors. The books and records of account shall include accounts of the
corporation’s assets, liabilities, receipts, disbursements, gains, and losses.
The minutes of the proceedings of the shareholders and board of directors of
the corporation shall show, as to each meeting of the shareholders or the
board of directors, the time and place thereof, whether regular or special,
whether notice thereof was given, and if so in what manner, the names of
those present at directors’ meetings, the number of shares present or repre-
sented at shareholders’ meetings, and the proceedings at each meeting.

In every corporation incorporated under this chapter, the board of
directors of the corporation[,] shall cause a book to be kept for registering the
names of all persons who are or shall become shareholders of the corpora-
tion, showing the number of shares of stock held by them respectively, and
the time when they respectively [become] became the owner of the shares.
The book shall be [opened] open at all reasonable times for the inspection of
the shareholders. The secretary or the person having the charge thereof shall
give a certified transcript of anything therein contained to any shareholder
applying therefor provided that the shareholder pays a reasonable charge for
the preparation of the certified transcript. The transcript shall be legal
evidence of the facts therein set forth in any suit by or against the
corporation.” ~

SECTION 33. Section 415-53, Hawaii Revised Statutes, is amended
to read as follows:

“[11§415-53[]] Incorporators. One or more [persons, or a domestic or
foreign corporation,] individuals may act as incorporator or incorporators
of a corporation by signing and delivering to the director for filing articles of
incorporation for [such] the corporation.”

SECTION 34. Section 415-54, Hawaii Revised Statutes, is amended
by amending subsection (a) to read as follows:

“(a) The articles of incorporation shall be delivered to and filed by the

director [pursuant to section 415-55] and shall set forth:

(1) The name of the corporation[.];

(2) The period of duration, which may be perpetuall.];

(3) The primary specific purpose, and such other purposes for which
the corporation is organized which may be stated to be, or to
include, the transaction of any or all lawful business for which
corporations may be incorporated under this chapter[.];

(4) The aggregate number of shares which the corporation shall have
authority to issue, and, if [such};llg shares are to be divided into

, classes, the number of shares of each class[.]; _

(5) If the shares are to be divided into classes, the designation of
each class and a statement of the preferences, limitations, and
relative rights in respect of the shares of each class|.].

(6) Ifthe corporation is to issue the shares of any preferred or special
class in series, then the designation of each series and a state-
ment of the variations in the relative rights and preferences as
between series insofar as the same are to be fixed in the articles of
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incorporation, and a statement of any authority to be vested in
the board of directors to establish series and fix and determine
the variations in the relative rights and preferences as between
series[.]; ‘

If any preemptive right is to be granted to shareholders, the
provisions thereforl[.]; .

The [street] mailing address of its initial [registered] or principal
office; provided that where no specific street address is available,
the rural route post office number or post office box designated or
made available by the United States Postal Service[; and the
name of its initial registered agent at such address.];

The number of directors constituting the initial board of direc-
tors and the names and residence addresses of the [persons]
individuals who are to serve as directors until the first annual
meeting of shareholders or until their successors are elected and
[qualify] gualified; provided that where no specific street address
1§ available, the rural route post office number or post office box
dgsi%rllated or made available by the United States Postal Ser-
vice[.]: »

The name, title,! and residence address of each [incorporator]
officer; provided that where no specific [residence] street address
1§ available, the rural route post office number or post office box
dgsi%nated or made available by the United States Postal Ser-
vicel.]. ‘

The names of the initial subscribers for shares of each class and
the number of shares subscribed forf.];

The subscription price or prices for shares of each class sub-
scribed for by each initial subscriber, and if it is to be paid in
other than cash, the consideration in which it is to be paid[.]; and
The amount of capital and paid-in surplus, if any, paid in by
each initial subscriber, separately stating the amount paid in
cash and in property.”

SECTION 35. Section 415-55, Hawaii Revised Statutes is amended
to read as follows:

“[11§415-55[]] Filing of documents and effective date. (a) Any docu-
ment required to be delivered to the director for filing pursuant to this
chapter shall be: -

(1)

(D)

[Executed] Certified and executed by:

(A) [A person] An individual intending to organize a corpora-
tion or an incorporator, if the corporation has not been
organized; or

(B) Two [persons] individuals who are officers of the corpor-
tion, 1f the corporation has been organized; or

(C) A majority of incorporators with respect to articles of
dissolution delivered pursuant to section 415-82[.]; or

Any person or persons as the court shall designate or appoint in a

reorganization or bankruptcy proceeding or other court pro-

ceeding; and!

(2) Delivered to the director.
(b) If the director finds [such] the document sets forth the information
required by this chapter, the director shall:
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[Endorse] Stamp the word “Filed” and the [hour, minute,
month, day, and year] date of the delivery thereof, and
File the document in the director’s office.
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(c) The director, however, shall not file a document required by this
chapter unless all fees prescribed by this chapter have been paid with respect
to [such] the document. ‘

(d) Upon the filing of a document, the document shall become effec-
tive as of delivery. Articles of dissolution and amendments to articles of
incorporation in a reorganization proceeding may become effective at a [or
at such] later date, and articles of merger or consolidation may become
effective at a later time and date, as set forth in the instrument, but not more
than thirty days after being filed.

[(e) Any person knowingly making a false statement in any document
to be filed with the director shall be deemed to be guilty of a violation.]”

SECTION 36. Section 415-56, Hawaii Revised Statutes, is amended
to read as follows:

- “[[1§415-56[]] Effect of issuance of articles of incorporation. Upon the
effective [time and] date of the articles of incorporation, the corporate
existence shall begin, and [such] the articles of incorporation shall be prima
facie evidence that all conditions precedent required to be performed by the
incorporators have been complied with and that the corporation has been
incorporated under this chapter, except as against this State in a proceeding
to cancel or revoke the articles of incorporation or for involuntary dissolu-
tion of the corporation.”

SECTION 37. Section 415-57, Hawaii Revised Statutes, is amended
to read as follows:

'“[[1§415-57* [Organization] Organizational meeting of directors. After
the effective [time and] date of the articles of incorporation, an [organiza-
tion] organizational meeting of the board of directors named in the articles
of incorporation shall be held, either within or without this State, at the call
of a majority of the directors named in the articles of incorporation for the
purpose of adopting bylaws, electing officers, and transacting [such] other
business as may come before the meeting. The directors calling the meeting
shall give at least three days’ notice thereof to each director so named, stating
the time and place of the meeting.”

SECTION 38. Section 415-58, Hawaii Revised Statutes, is amended
to read as follows:

“[[1§415-58[]] Right to amend articles of incorporation. A corporation
may amend its articles of incorporation from time to time, in any and in as
many respects as may be desired, so long as its articles of incorporation as
amended contain only [such] those provisions which [might] may be lawful-
ly contained in original articles of incorporation at the time of making [such]
the amendment, and, if a change in shares or the rights of shareholders, or an
exchange, reclassification, or cancellation of shares or rights of shareholders
is to be made, [such] the provisions as may be necessary to effect [such] the
change, exchange, reclassification, or cancellation. :

In particular, and without limitation upon [such] this general power
of amendment, a corporation may amend its articles of incorporation, from
time to time, so as:

(1) To change its corporate name].];

(2) To change its period of duration[.];

(3) To change, enlarge, or diminish 1ts corporate purposes|.].

(4) Toincrease or decrease the aggregate number of shares, or shares

of any class, which the corporation has authority to issue[.],
except that if the aggregate number of authorized shares 1s
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decreased by the corporation’s acquisition of its own shares, the
decrease shall be as provided in section 415-6; '

To provide, change, or eliminate any provision with respect to
the par value of any shares or class of shares[.];

To exchange, classify, reclassify, or cancel all or any part of its
shares, whether issued or unissued[.]; .

To change the designation of all or any part of its shares, whether
issued or unissued, and to change the preferences, limitations,
and the relative rights in respect of all or any part of its shares,
whether issued or unissued][.];

To change the shares of any class, whether issued or unissued,
into a different number of shares of the same class or into the
same or a different number of shares[,] of other classes[.};

To create new classes! or shares having rights and preferences
either prior and superior or subordinate and inferior to the
shares of any class then authorized, whether issued or unis-

- sued[.]; _

To cancel or otherwise affect the right of the holders of the shares
of any class to receive dividends which have accrued but have
not been declared|.]; .

To divide any preferred or special class of shares, whether issued
or unissued, into series and fix and determine the designations of
[such] the series and the variations in the relative rights and
preferences as between the shares of [such] the series[.];

To authorize the board of directors to establish, out of autho-
rized but unissued shares, series of any preferred or special class
of shares and fix and determine the relative rights and prefer-
ences of the shares of any series so established].];

To authorize the board of directors to fix and determine the
relative rights and preferences of the authorized but unissued
shares of series theretofore established in respect of which either
the relative rights and preferences have not been fixed and
determined or the relative rights and preferences theretofore
fixed and determined are to be changed].];

To revoke, diminish, or enlarge the authority of the board of
directors to establish series out of authorized but unissued
shares of any preferred or special class and fix and determine the
relative rights and preferences of the shares of any series so
established].]; or v

To limit, deny, or grant to shareholders of any class the preemp-
tive right to acquire additional shares of the corporation, wheth-
er then or thereafter authorized.”

SECTION 39. Section 415-59, Hawaii Revised Statutes, is amended
to read as follows: ’

“[[1§415-59[]] Procedure to amend articles of incorporation. Amend-
ments to the articles of incorporation shall be made in the following manner:

(D

The board of directors shall adopt a resolution setting forth the
proposed amendment and, if shares have been issued, directing
that it be submitted to a vote at a meeting of shareholders, which
may be either the annual or a special meeting. If no shares have
been issued, the amendment shall be adopted by resolution of
the board of directors and the provisions for adoption by share-
holders shall not apply. If the corporation has only one class of
shares outstanding, an amendment solely to change the number
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of authorized shares to effectuate a split of, or stock dividend in,
the corporation’s own shares, or solely to do so and to change the
number of authorized shares in proportion thereto, may be
adopted by the board of directors[;], and the provisions for
adoption by shareholders shall not apply, unless otherwise pro-
vided by the articles of incorporation. [The resolution may
incorporate the proposed amendment in restated articles of
incorporation which contain a statement that except for the
designated amendment the restated articles of incorporation
correctly set forth without change the corresponding provisions
of the articles of incorporation as theretofore amended, and that
the restated articles of incorporation together with the designat-
ed amendment supersede the original articles of incorporation
and all amendments thereto.]

(2) Written notice setting forth the proposed amendment or a sum-
mary of the changes to be effected thereby shall be given to each
shareholder of record entitled to vote thereon within the time
and in the manner provided in this chapter for the giving of
notice of meetings of shareholders. If the meeting is an annual
meeting, the proposed amendment [of such] or the summary
may be included in the notice of [such] the annual meeting.

(3) With respect to corporations incorporated on or after July 1,
[1986,] 1987.! at such meeting a vote of the shareholders entitled
1o vote thereon shall be taken on the proposed amendment. The
proposed amendment shall be adopted upon receiving the af-
firmative vote of the holders of a majority of the shares entitled
to vote thereon, unless any class of shares is entitled to vote
thereon as a class, in which event the proposed amendment shall
be adopted upon receiving the affirmative vote of the holders of a
majority of the shares of each class of shares entitled to vote
thereon as a class and of the total shares entitled to vote thereon.

(4) With respect to corporations incorporated before July 1, [1986,]
1987.! at such meeting a vote of the shareholders entitled to vote
thereon shall be taken on the proposed amendment. The pro-
posed amendment shall be adopted upon receiving the affirma-
tive vote of the holders of two-thirds of the shares having voting
power. The articles of incorporation may be amended by the
vote set forth in the preceding sentence to provide for a lesser
proportion of shares, or of any classor series thereof, than is
provided in the preceding sentence, in which case the articles of
incorporation shall control, provided that said lesser proportion
shall not be less than the proportion set forth in paragraph (3) of

. this section. Any number of amendments may be submitted to
the shareholders, and voted upon by them, at one meeting.”

SECTION 40. Section 415-60, Hawaii Revised Statutes, is amended
to read as follows:

“[[]%415-60[]] Class voting on amendments. The holders of the out-
standing shares of a class shall be entitled to vote as a class upon a proposed
amendment, whether or not entitled to vote thereon by the provisions of the
articles of incorporation, if the amendment would:
(1) Increase or decrease the aggregate number of authorized shares
of [such] that class[.];
(2) Effect an exchange, reclassification, or cancellation of all or part
of the shares of [such] that class[.];
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Effect an exchange, or create a right of exchange, of all or any

* part of the shares of another class into the shares of [such] that

class[.]; -

Change the designations, preferences, limitations, or relative
rights of the shares of [such)] that class[.] ;

Change the shares of [such] that class into the same or a different
number of shares of the same class or another class or classes|.];
Create a new class of shares having rights and preferences prior
and superior to the shares of [such] that class, or increase the
rights and preferences or the number of authorized shares, of any
class having rights and preferences prior or superior to the shares
of [such] that class[.];

In the case of a preferred or special class of shares, divide the
shares of [such] that class into series and fix and determine the
designation of such series and the variations in the relative rights
and preferences between the shares of such series, or authorize
the board of directors to do so[.];

Limit or deny any existing preemptive rights of the shares of
[such] that class[.]; or ‘

Cancel or otherwise affect dividends on the shares of [such] that
class which have accrued but have not been declared.”

» SECTION 41. Section 415-61, Hawaii Revised Statutes, is amended
to read as follows:

“[[1§415-61[]] Articles of amendment. The articles of amendment shall
be delivered to and filed by the director [pursuant to section 415-55,] and

shall set forth:

(1)
()

(3)
@

6))

(6)

The name of the corporation][.];
The amendments so adopted|[.] which shall be identified by the

‘numerical or other designation thereof in the articles of incorpo-

ration; : :

The date of the adoption of the amendment by the shareholders,
or by the board of directors where no shares have been issued].];
The number of shares outstanding, [and] the number of shares
entitled to vote thereon, and if the shares of any class are entitled
to votel[.]; :

The number of shares voted for and against [such] the amend-

- ment[,] respectively, and, if the shares of any class are entitled to

vote thereon as a class, the number of shares of each such class
voted for and against [such] the amendment, respectively, or if
no shares have been issued, a statement to that effect[.]; and

If [such] the amendment provides for an exchange, reclassifica-
tion, or cancellation of issued shares, and if the manner in which
the same shall be effected is not set forth in the amendment, then
a statement of the manner in which the same shall be effected.”

SECTION 42. Section 415-63, Hawaii Revised Statutes, is amended
to read as follows:

“I[1§415-63[]] Effect of articles of amendment. No amendment shall
affect any existing cause of action in favor of or against [such] the corpora-
tion, or any pending suit to which [such] the corporation shall be a party, or
the existing rights of persons other than shareholders; and, in the event the
corporate name shall be changed by amendment, no suit brought by or
against [such] the corporation under its former name shall abate for that

reason.”
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SECTION 43. Sectlon 415-64, Hawaii Revised Statutes, is amended
to read as follows:

“[[]§415-64[]] Restated articles of incorporation. A domestic corpora-
tion may at any time restate its articles of incorporation as theretofore
amended, by a resolution adopted by the board of directors.

Upon the adoption of [such] the resolution, restated articles of incor-
poration shall set forth all of the operative provisions of the articles of
incorporation as theretofore amended, together with a statement that the
restated articles of incorporation correctly set forth without change the
corresponding provisions of the articles of incorporation as theretofore
amended, and that the restated articles of incorporation supersede the
original articles of i incorporation and all amendments thereto. The restated
articles of incorporation shall be delivered to [and filed by] the director for
filing [pursuant to section 415-5 51.”

SECTION 44. Section 415-65, Hawaii Revised Statutes, is amended
to read as follows:

“[[]§415-65[]] Amendment of articles of incorporation in reorgamzatlon
proceedings. (a) Whenever a plan of reorganization of a corporation has been
confirmed by decree or order of a court of competent jurisdiction in proceed-
ings for the reorganization of [such] the corporation; pursuant to the provi-
sions of any applicable statute of the United States relating to reorganiza-
tions of corporations, the articles of incorporation of the corporation may be
amended, in the manner provided for in this section, in as many respects as
may be necessary to carry out the plan and put it into effect, so long as the
articles of incorporation as amended contain only such provisions as might
be lawfully contained in original articles of incorporation at the time of
making [such] the amendment.

(b) In particular and without limitation upon [such] this general
power of amendment, the articles of incorporation may be amended for such
purpose so as to:

(1) Change the corporate name, period of duratlon or corporate

purposes of the corporation;

(2) Repeal, alter, or amend the bylaws of the corporation;

(3) Change the aggregate number of shares or shares of any class,
which the corporation has authority to issue;

(4) Change the preferences, limitations, and relative rights in re-
spect of all or any part of the shares of the corporation, and
classify, reclassify, or cancel all or any part. thereof, whether
issued or unissued;

(5) Authorize the issuance of bonds, debentures, or other obliga-
tions of the corporation, whether or not convertible into shares
of any class or bearing warrants or other evidences of optional
rights to purchase or subscribe for shares of any class, and fix the

-terms and conditions thereof; and

(6) . Constitute or reconstitute and classify or reclass1fy the board of
directors of the corporation, and appoint directors and officers
in place of or in addition to all or any of the directors or officers
then in office.

(c) Amendments to the articles of incorporation pursuant to this

section shall be made in the following manner;

(1) Articles of amendment approved by decree or order of [such] a
court shall be executed and verified on oath in duplicate by such
person or persons as the court shall designate or appoint for the
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purpose, and shall set forth the name of the corporation, the
amendments of the articles of incorporation approved by the
court, the date of the decree or order approving the articles of
amendment, the title or the proceedings in which the decree or
order was entered, and a statement that [such] the decree or
order was entered by a court having jurisdiction [of] over the
proceedings for the reorganization of the corporation pursuant
to the provisions of an applicable statute of the United States.

(2) The articles of amendment shall be delivered to and filed by the

director [pursuant to section 415-55].

(d) The [amendment] amendments shall become effective upon the
effective [time and] date of filing of the articles of amendment by the director
without any action thereon by the directors or shareholders of the corpora-
tion and with the same effect as if the amendments had been adopted by
unanimous action of the directors and shareholders of the corporation.”

SECTION 45. Section 415-71, Hawaii Revised Statutes, is amended
to read as follows:

“[[1§415-71[]] Procedure for merger. Any two or more domestic corpo-
rations may merge into one of [such] the corporations pursuant to a plan of
merger approved in the manner provided for in this chapter.

The board of directors of each corporation shall, by resolution [adopt-
ed by each such board], approve a plan of merger settmg forth:

(1) The names of the corporations proposing to merge, and the
name of the corporation into which they propose to merge,
which is hereinafter designated as the surviving corporation[.];

(2) The terms and conditions of the proposed merger][.];

(3) The manner and basis of converting the shares of each corpora-
tion into shares, obligations, or other securities of the surviving
corporation or of any other corporation held as an asset by any of
the constituent corporations or, in whole or in part, into cash or
other property|.];

(4) A statement of any changes in the articles of incorporation of the
surviving corporation to be effected by [such] the merger[.]; and

(5) Such other provisions with respect to the proposed merger as are
deemed necessary or desirable.”

SECTION 46. Section 415-72, Hawaii Revised Statutes, is amended
to read as follows:

“[[18415-72[]] Procedure for consolidation. Any two or more domestic
corporations may consolidate into a new corporation pursuant to a plan of
consolidation approved in the manner provided for in this chapter.

The board of directors of each corporation shall, by [a] resolution
[adopted by each such board], approve a plan of consolidation setting forth:

(1) The names of the corporations proposing to consolidate, and the
name of the new corporation into which they propose to consoli-
date, which is hereinafter designated as the new corporation[.];

(2) The terms and conditions of the proposed consolidation[.];

(3) The manner and basis of converting the shares of each corpora-
tion into shares, obligations, or other securities of the new
corporation [or of any corporation,] or, in whole or in part into
cash or other property][.]:

(4) With respect to the new corporation, all of the statements re-
quired to be set forth in articles of incorporation for corpora-
tions organized under this chapter[.]; and

236



ACT 135

(5) Such other provisions with respect to the proposed consolida-
tion as are deemed necessary or desirable.”

SECTION 47. Section 415-72A, Hawaii Revised Statutes, is
amended to read as follows:

“[[1§415-72A]]] Procedure for share exchange. All the 1ssued orall the
outstanding shares of one or more classes of any domestic corporation may
be acquired through the exchange of all such shares of such class or classes by
another domestic or foreign corporation pursuant to a plan of exchange
approved in the manner provided in this chapter.

The board of directors of each corporation shall, by resolution adopt-
ed by each [such] board, approve a plan of exchange setting forth:

(1) The name of the corporation and the jurisdiction in which it is
incorporated, the shares of which are proposed to be acquired by
exchange, and the name of the corporation to acquire the shares
of [such] the corporation in the exchange, which is hereinafter
des1gnated as the acquiring corporation[.] and the jurisdiction in
which it is incorporated;

(2) The terms and conditions of the proposed exchange][.];

(3) The manner and basis of exchanging the shares to be acquired
for shares, obligations, or other securities of the acquiring corpo-
ration or any other corporation, or, in whole or in part, for cash
or other property[.]; and

(4) Such other provisions with respect to the proposed exchange as
are deemed necessary or desirable. The procedure authorized by
this section shall not [be deemed to] limit the power of a corpora-
tion to acquire all or part of the shares of any class or classes of a
corporation through a Voluntary exchange or otherwise by agree-
ment with the shareholders.”

SECTION 48. Section 415-73, Hawaii Revised Statutes, is amended
to read as follows:

“[[1§415-73[]] Approval by shareholders. (a) The board of directors of
each corporation in the case of a merger or consolidation, and the board of
directors of the corporation the shares of which are to be acqulred in the case
of [an] a share exchange, upon approving [such] the plan of merger, consoli-
dation, or share exchange, shall, by resolution, direct that the plan be
submitted to a vote at a meeting of its shareholders which may be either an
annual or a special meeting. Written notice shall be given to each sharehold-
er of record, whether or not entitled to vote at [such] the meeting, not less
than twenty days before [such] the meeting, in the manner provided in this
chapter for the giving of notice of meetings of shareholders, and, whether the
meeting be an annual or a special meeting, shall state that the purpose or one
of the purposes is to consider the proposed plan of merger, consolidation, or
share exchange. A copy or a summary of the plan of merger, consohdatlon
or share exchange, as the case may be, shall be included in or enclosed with
[such] the notice.

(b) With respect to corporatlons incorporated on or after July 1,
[1986,] 1987, at [each] such a meeting, a vote of the shareholders shall be
taken on the proposed plan. The plan shall be approved upon receiving the
affirmative vote of the holders of a majority of each class of the shares
entitled to vote thereon as a class and of the total shares entitled to vote
thereon. Any class of shares of any such corporation shall be entitled to vote
as a class if any such plan contains any provision which, if contained in a
proposed amendment to articles of incorporation, would entitle such class of
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shares to vote as a class and, in the case of an exchange, if the class is
included in the exchange.

(c) With respect to corporations incorporated before July 1, [1986,]

1987, at [each] such meeting, a vote of the shareholders shall be taken on the
proposed plan. The plan shall be approved upon receiving the affirmative
vote of the holders of three-fourths of all the issued and outstanding shares of
stock having voting power even though their right to vote is otherwise
restricted or denied by the articles, bylaws, or resolutions of any such
corporation. The articles of incorporation may be amended by the vote set
forth in the preceding sentence to provide for a lesser proportion of shares,
or of any class or series thereof, than is provided in the preceding sentence,
in which case the articles of incorporation shall control, provided that said
lesser proportion shall be not less than the proportion set forth in subsection
(b) of this section.

(d) After [such] the approval by a vote of the shareholders of each

[such corporation,] of the corporations, and at any time prior to the filing of
the articles of merger, consolidation, or share exchange, the merger, consoli-
dation, or share exchange may be abandoned pursuant to provisions there-
for, if any, set forth in the plan.

(e) (1) Notwithstanding the provisions of subsections (a) and (b),
submission of a plan of merger to a vote at a meeting of share-
holders of a surviving corporation shall not be required if:

(A) The articles of incorporation of the surviving corporation
do not differ except in name from those of the corporation
before the mergerl[,];

(B) Each holder of shares of the surviving corporation which
were outstanding immediately before the effective date of
the merger is to hold the same number of shares with
identical rights immediately after[,];

(C) The number of voting shares outstanding immediately
after the merger, plus the number of voting shares issuable
on conversion of other securities issued by virtue of the
terms of the merger and on exercise of rights and warrants
so issued, will not exceed by more than twenty per cent the
number of voting shares outstanding immediately before
the merger, and

(D) The number of participating shares outstanding immedi-
ately after the merger, plus the number of participating
shares issuable on conversion of other securities issued by
virtue of the terms of the merger and on exercise of rights
and warrants so issued, will not exceed by- more than
twenty per cent the number of participating shares out-

- standing immediately before the merger.

(2) Aswused in this subsection: :

(A) “Voting shares” means shares which entitle their holders
to vote unconditionally in elections of directors;

(B) ' “Participating shares” means shares which entitle their
holders to participate without limitation in [distribution]
distributions of earnings or surplus.”

SECTION 49. Section 415-74, Hawaii Revised Statutes, is amended
to read as follows:

“[[1§415-74]]) Articles of merger or consolidation. (a) Upon receiving
the approvals required by sections 415-71, 415-72, 415-72A, and 415-73,
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articles of merger or articles of consolidation shall be delivered to [and filed
by] the director for filing pursuant to section 415-55 and shall set forth:

(1) The plan of merger, or the plan of consolidation][.]:

(2) [As to each corporation, either] Either (A) [the shareholders of
which were required to vote thereon, the number of shares
outstanding, and, if the shares of any class were entitled to vote
as a class, the designation and number of outstanding shares of
each such class, or (B)] a statement that the vote of shareholders
is not required by virtue of section [415-73(d).] 415-73(e), or (B)
as to each corporation, the approval of whose shareholders is
required, the number of shares outstanding, and, if the shares of
any class were entitled to vote as a class. the designation and
number of outstanding shares of each class; and

(3) As to each corporation the approval of whose shareholders is
required, the number of shares voted for and against [such] the
plan, respectively, and, if the shares of any class are entitled to
vote as a class, the number of shares of each [such] class voted for
and against [such] the plan, respectively.

(b) The certificate of merger or certificate of consolidation shall be

returned to the surviving or new corporation, as the case may be, or its

representative.”

SECTION 50. Section 415-75, Héwaii Revised Statutes, is amended
to read as follows:

“[[1§415-75[]] Merger of subsidiary corporation. (a) Any corporation
owning at least ninety per cent of the outstanding shares of each class of
another corporation may merge [such] the other corporation into itself
without approval by a vote of the shareholders [or] of either corporation. Its
})oa;d of directors shall, by resolution, approve a plan of merger setting
orth:

(1) The name and jurisdiction of incorporation of the subsidiary
corporation and the name and jurisdiction of incorporation of
the corporation owning at least ninety per cent of its shares,
which is hereinafter designated as the surviving corporation[.];
and

(2) The manner and basis of converting the shares of the subsidiary
corporation into shares, obligations, or other securities of the
surviving corporation or of any other corporation or, in whole or
in part, into cash or other property. »

(b) A copy of [such] the plan of merger shall be mailed to each

shareholder of record of the subsidiary corporation. -

(c) Articles of merger shall be delivered to [and filed by] the director
for filing [pursuant to section 415-55,] and shall set forth:

(1) The plan of merger;

(2) The number of outstanding shares of each class of the subsidiary
corporation and the number of [such] shares of each class owned
by the surviving corporation; and

(3) The date of the mailing to shareholders of the subsidiary corpo-
ration of a copy of the plan of merger.

(d) On and after the thirtieth day after the mailing of a copy of the
plan of merger to shareholders of the subsidiary corporation or upon the
waiver thereof by the holders of all outstanding shares [duplicate originals
of] the articles of merger shall be delivered to the director [who shall file
them)] for filing pursuant to section 415-55.” :
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SECTION 51. Chapter 415, Hawaii Revised Statutes, is amended by
adding a new section to be appropriately designated and to read as follows: -

} “§415- Merger of subsidiary corporations. (a) Any corporation
owning at least ninety per cent of the outstanding shares of each class of two
or more corporations may deliver to the director for filing articles of merger.
The articles of merger shall be signed by any two officers of the parent
corporation and any two officers of the surviving subsidiary corporation,
and shall set forth:

(1) The name of the parent corporation owning at least ninety
percent of the shares of the subsidiary corporations, the name of
the nonsurviving subsidiary corporation, and the name of the
surviving subsidiary corporation; and

(2) The manner and basis of converting the shares of the nonsurviv-
ing subsidiary corporation into shares, obligations, or other
securities of the surviving subsidiary corporation or of any other
corporation or, in whole or in part, into cash or other property.

(b) A copy of the plan of merger shall be mailed to each shareholder of
record of the subsidiary corporation. '

(c) Articles of merger shall be delivered to the director for filing and
shall set forth: .

(1) The plan of merger;

(2) Thenumber of outstanding shares of each class of the nonsurviv-
ing subsidiary corporation and the number of such shares of
each class owned by the surviving subsidiary corporation; and

(3) The date of the mailing to shareholders of the subsidiary corpo-
rations of a copy of the plan of merger. _

(d) On and after the thirtieth day after the mailing of a copy of the
plan of merger to shareholders of the nonsurviving subsidiary corporation or
upon the waiver thereof by the holders of all outstanding shares the articles
of merger shall be delivered to the director for filing.”

SECTION 52. Section 415-76, Hawaii Revised Statutes, is amended
to read as follows: -

“|[1§415-76[]] Effect of merger or consolidation. A merger or consoli-
dation shall become effective upon the effective time and date of filing the
articles of merger or consolidation[.], or upon time and date subsequent to
1 Ille filing as set forth in the articles, but not more than thirty days after being
filed.

When a merger or consolidation has become effective:

(1) The several corporations parties to the plan of merger or consoli-
dation shall be a single corporation, which, in the case of a
merger, shall be that corporation designated in the plan of
merger as the surviving corporation, and, in the case of a consoli-
dation, shall be the new corporation provided for in the plan of
consolidation[.];

(2) The separate existence of ali corporations parties to the plan of
merger or consolidation, except the surviving or new corpora-
tion, shall cease[.];

(3) [Such] The surviving or new corporation shall have all of the
rights, privileges, immunities, and powers and shall be subject to
all of the duties and liabilities of a corporation organized under
this chapter][.];

(4) [Such] The surviving or new corporation shall thereupon and
thereafter possess all of the rights, privileges, immunities, and
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franchises, of a public as well as of a private nature, of each of the
merging or consolidating corporations; and all property, real,
personal, and mixed, and all debts due on whatever account,
including subscriptions to shares, and all other [chooses] choses
in action, and all and every other interest of or belonging to or
due to each of the corporations so merged or consolidated, shall
be taken and [deemed to be] transferred to and vested in [such]
the single corporation without further act or deed; and the title to
any real estate, or any interest therein, vested in any of [such] the
corporations shall not revert or be [in any way] impaired in any
way by reason of [such] the merger or consolidation[.];

(5) [Such] The surviving or new corporation shall thenceforth be
responsible and liable for all of the liabilities and obligations of
each of the corporations so merged or consolidated; and any
claim existing or action or proceeding pending by or against any
of [such] the corporations may be prosecuted as if [such] the
merger or consolidation had not taken place, or [such] the sur-
viving or new corporation may be substituted in its place.
Neither the rights of creditors nor any liens upon the property of
any such corporation shall be impaired by [such] the merger or
consolidation[.]; and

(6) In the case of a merger, the articles of incorporation of the
surviving corporation shall be deemed to be amended to the
extent, if any, that changes in its articles of incorporation are
stated in the plan of merger; and, in the case of a consolidation,
the statements set forth in the articles of consolidation and
which are required or permitted to be set forth in the articles of
incorporation of corporations organized under this chapter shall
be deemed to be the original articles of incorporation of the new
corporation.

When a merger or consolidation has become effective, the shares of
the corporation or corporations party to the plan that are, under the terms of
the plan, to be converted, shall cease to exist, in the case of a merger or
consolidation, and the holders of [such] the shares shall thereafter be entitled
only to the shares, obligations, other securities, cash, or other property into
which they shall have been converted, in accordance with the plan, subject to
any rights under section 415-80 [of this chapter].”

SECTION 53. Section 415-77, Hawaii Revised Statutes, is amended
to read as follows:

“[[1§415-77[]] Merger, consolidation, or share exchange [of shares]
between domestic and foreign corporations. One or more foreign corpora-
tions and one or more domestic corporations may be merged or consolidat-
ed, or participate in [an] a share exchange, in the following manner, if [such]
the merger, consolidation, or share exchange is permitted by the laws of the
state under which each [such] foreign corporation is organized:

(1) Each domestic corporation shall comply with the provisions of
this chapter with respect to the merger, consolidation, or share
exchange, as the case may be, of domestic corporations and each
foreign corporation shall comply with the applicable provisions
of the laws of the state under which it is organized|[.]; and

(2) Ifthe surviving or new corporation in a merger or consolidation
is to be governed by the laws of any state other than this State, it
shall comply with the provisions of this chapter with respect to
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foreign corporations if it is to transact business in this State, and

in every case it shall file with the director of this State:

(A) An agreement that it may be served with process in this
State in any proceeding for the enforcement of any obliga-
tion of any domestic corporation which is a party to [such]
the merger or consolidation and in any proceeding for the
enforcement of the rights of a dissenting shareholder of
[any such] the domestic corporation against the surviving
or new corporation;

(B) Anirrevocable appointment of [the director] a resident of
this State as its agent to accept service of process in any
such proceeding; and

(C) An agreement that it will promptly pay to the dissenting
shareholders of [any such] the domestic corporation[,] the
amount, if any, to which they shall be entitled under
provisions of this chapter with respect to the rights of
dissenting shareholders .”

SECTION 54. Section 415-79, Hawaii Revised Statutes, is amended
to read as follows:

“[[1§415-79][]] Sale of assets other than in regular course of business. A
sale, lease, exchange, or other disposition of all or substantially all[,] of the
property and assets, with or without the good will of a corporation, if not in
the usual and regular course of its business, may be made upon such terms
and conditions and for such consideration, which may consist in whole or in
part of cash or other property, including shares, obligations, or other securi-
ties of any other corporation, domestic or foreign, as may be authorized in
the following manner: '

6y

)

(3

4

The board of directors shall adopt a resolution recommending
[such] the sale, lease, exchange, or other disposition and di-
recting the submission thereof to a vote at a meeting of share-
holders, which may be either an annual or a special meeting].];
Written notice shall be given to each shareholder of record,
whether or not entitled to vote at [such] the meeting, not less
than twenty days before [such] the meeting, in the manner
provided in this chapter for the giving of notice of meetings of -
shareholders and, whether the meeting be an annual or a special
meeting, shall state that the purpose, or one of the purposes is to
consider the proposed sale, lease, exchange, or other disposi-
tionf.];

With respect to corporations incorporated on or after July 1,
1987, at such meeting the shareholders may authorize [such] the
sale, lease, exchange, or other disposition and may fix, or may
authorize the board of directors to fix, any or all of the terms and
conditions thereof and the consideration to be received by the
corporation therefor. [Such] The authorization shall require the
affirmative vote of the holders of a majority of the shares of the
corporation entitled to vote thereon, unless any class of shares is
entitled to vote-thereon as a class, in which event [such] the
authorization shall require the affirmative vote of the holders of
a majority of the shares of each class of shares entitled to vote as
a class thereon and of the total shares entitled to vote thereon].];
With respect to corporations incorporated before July 1, 1987,
at such meeting the shareholders may authorize [such] the sale,



&)

ACT 135

lease, exchange, or other disposition and may fix, or may autho-
rize the board of directors to fix, any or all of the terms and
conditions thereof and the consideration to be received by the
corporation therefore. [Such] The authorization shall require
the affirmative vote of the holders of three-fourths of the shares
of the corporation entitled to vote thereon, unless any class of
shares is entitled to vote thereon as a class, in which event [such]
the authorization shall require the affirmative vote of the holders
of three-fourths of the shares of each class of shares entitled to
vote as a class thereon and of the total shares entitled to vote
thereon. The articles of incorporation may be amended by the
vote set forth in the preceding sentence to provide for a lesser
proportion of shares, or of any class or series thereof, than is
provided in the preceding sentence, in which case the articles of
incorporation shall control, provided that said lesser proportion
shall [be] not be less than the proportion set forth in paragraph
(3) of this section[.]; and

After [such] the authorization by a vote of shareholders, the
board of directors nevertheless, in its discretion, may abandon
[such] the sale, lease, exchange, or other disposition of assets,
subject to the rights of third parties under any contracts relating
thereto, without further action or approval by shareholders.”

SECTION 55. Section 415-80, Hawaii Revised Statutes, is amended
to read as follows:

“l

415-80[]] Right of shareholders to dissent. (a) Any sharcholder of

a corporation shall have the right to dissent from, and to obtain payment for
his shares in the event of, any of the following corporate actions:

o))
(2

3)
Q)]

Any plan of merger or consolidation to which the corporation is
a party, except as provided in subsection (c);

Any sale or exchange of all or substantially all of the property
and assets of the corporation not made in the usual and regular
course of its business, including a sale in dissolution, but not
including a sale pursuant to an order of a court having jurisdic-
tion in the premises or a sale for cash on terms requiring that all
or substantially all of the net proceeds of sale be distributed to

_the shareholders in accordance with their respective interests

within one year after the date of sale;

Any plan of exchange to which the corporation is a party as the

corporation the shares of which are to be acquired;

Any amendment of the articles of incorporation which material-

ly and adversely affects the rights appurtenant to the shares of

the dissenting shareholdér in that it:

(A) Alters or abolishes a preferential right of [such] the shares;

(B) Creates, alters, or abolishes a right in respect of the re-
demption of [such] the shares, including a provision re-
specting a sinking fund for the redemption or repurchase
of [such] the shares; :

(C) Alters or abolishes a preemptive right of the holder of
[such] the shares to acquire shares or other securities; or

(D) Excludes or limits the right of the holder of [such] the
shares to vote on any matter, or to cumulate his votes,
except as [such] the right may be limited by dilution
through the issuance of shares or other securities with
similar vioting rights; or
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(5) Any other corporate action taken pursuant to a shareholder vote
with respect to which the articles of incorporation, the bylaws, or
a resolution of the board of directors directs that dissenting
shareholders shall have a right to obtain payment for their
shares.

(b) (1) A record holder of shares may assert dissenters’ rights as to
less than all of the shares registered in his name only if he
dissents with respect to all the shares beneficially owned by any
one person, and discloses the name and address of the person or
persons on whose behalf he dissents. In that event, his rights
shall be determined as if the shares as to which he has dissented
and his other shares were registered in the names of different
shareholders. .

(2) A beneficial owner of shares who is not the record holder may
assert dissenters’ rights with respect to shares held on his behalf,
and shall be treated as a dissenting shareholder under the terms
of this section and section 415-31 if he submits to the corpora-
tion at the time of or before the assertion of these rights a written
consent of the record holder.

() The right to obtain payment under this section shall not apply to
the shareholders of the surviving corporation in a merger if a vote of the
sllllareholders of [such] the corporation is not necessary to authorize [such]
the merger. :

(d) A shareholder of a corporation who has a right under this section
to obtain payment for his shares shall have no right at law or in equity to
attack the validity of the corporate action that gives rise to his right to obtain
payment! nor to have the action set aside or rescinded, except when the
corporate action is unlawful or fraudulent with regard to the complaining
shareholder or to the corporation.”

SECTION 56. Section 415-81, Hawaii Revised Statutes, is amended
by amending subsections (a), (c), (d), (h), and (j) to read as follows:

“(a) As used in this section:

[(1)] “Dissenter” means a shareholder or beneficial owner who is
entitled to and does assert dissenters’ rights under section 415-80, and who
has performed every act required up to the time involved for the assertion of
such rights. _

[(2)] “Corporation” means the issuer of the shares held by the dissent-
er before the corporate action, or the successor by merger or consolidation of
that issuer.

[(3)] “Fair value” of shares means their value immediately before the
effectuation of the corporate action to which the dissenter objects, excluding
any appreciation or depreciation in anticipation of [such] the corporate
action unless [such] the exclusion would be inequitable.

[(4)] “Interest” means interest from the effective date of the corporate
action until the date of payment, at the average rate currently paid by the
corporation on its principal bank loans, or, if none, at such rate as is fair and
equitable under all of the circumstances.

(c) If the proposed corporate action is submitted to a vote at a meeting
of shareholders, any shareholder who wishes to dissent and obtain payment
for the shareholder’s shares must file with the corporation, prior to the vote,
a written notice of intention to demand that the shareholder be paid fair
com?ensation for the shareholder’s shares if the proposed action is effectu-
ated’and shall refrain from voting the shareholder’s shares in approval of
[such] the action. A shareholder who fails in either respect shall acquire no
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flilghtSt(;) payment for the shareholder’s shares under this section or section
5-80.

(d) If the proposed corporate action is approved by the required vote
at a meeting of shareholders, the corporation shall mail a further notice to all
shareholders who gave due notice of intention to demand payment and who
refrained from voting in favor of the proposed action. If the proposed
corporate action is to be taken without a vote of shareholders, the corpora-
tion shall send to all shareholders who are entitled to dissent and demand
payment for their shares a notice of the adoption of the plan of corporate
action. The notice shall: (1) state where and when a demand for payment
must be sent and certificates of certificated shares must be deposited in order
to obtain payment; (2) inform holders of uncertificated shares to what extent
transfer of shares will be restricted from the time that demand for payment is
received; (3) supply a form for demanding payment which includes a request
for certification of the date on which the shareholder, or the person on whose
behalf the shareholder dissents, acquired beneficial ownership of the shares;
and (4) be accompanied by a copy of sections 415-80 and 415-81 of this
chapter. The time set for the demand and deposit shall [be] not be less than
thirty days from the mailing of the notice.

(h) (1) [Within] Not more than sixty days after receiving a demand
for payment pursuant to subsection (g), if any such demands for
payment remain unsettled, the corporation shall file in an appro-
priate court a petition requesting that the fair value of the shares
and interest thereon be determined by the court.

(2) An appropriate court shall be a court of competent jurisdiction
in the county of this State where the registered office of the
corporation is located. If, in the case of a merger or consolidation
or share exchange [of shares], the corporation is a foreign corpo-
ration without a registered office in this State, the petition shall
be filed in the county where the registered office of the domestic
corporation was last located.

(3) All dissenters, wherever residing, whose demands have not been
settled shall be made parties to the proceeding as in an action
against their shares. A copy of the petition shall be served on
each [such] dissenter; if a dissenter is a nonresident, the copy
may be served on the dissenter by registered or certified mail or
by publication as provided by law.

(4) The jurisdiction of the court shall be plenary and exclusive. The
court may appoint one or more persons as appraisers to receive
evidence and recommend a decision on the question of fair
value. The appraisers shall have such power and authority as
shall be specified in the order of their appointment or in any
amendment thereof, The dissenters shall be entitled to discovery
in the same manner as parties in other civil suits.

(5) All dissenters who are made parties shall be entitled to judgment
for the amount by which the fair value of their shares is found to
exceed the amount previously remitted, with interest.

(6) Ifthe corporation fails to file a petition as provided in paragraph

(1) of this subsection, each dissenter who made a demand and
who has not already settled the dissenter’s claim against the
corporation shall be paid by the corporation the amount de-

- manded by the dissenter, with interest, and may sue therefor in
an appropriate court.

() (1) Notwithstanding the foregoing provisions of this section, the

corporation may elect to withhold the remittance required by
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subsection (f) from any dissenter with respect to shares of which
the dissenter (or the person on whose behalf the dissenter acts)
was not the beneficial owner on the date of the first announce-
ment to news media or to shareholders of the terms of the
proposed corporate action. With respect to such shares, the
corporation shall, upon effectuating the corporate action, state
to each dissenter its estimate of the fair value of the shares, state
the rate of interest to be used (explaining the basis thereof), and
offer to pay the resulting amounts on receiving the dissenter’s
agreement to accept them in full satisfaction.

(2) If the dissenter believes that the amount offered is less than the
fair value of the shares and interest determined according to this
section, the dissenter may within thirty days after the date of
mailing of the corporation’s offer, maii to the corporation the
dissenter’s own estimate of fair value and interest, and demand
their payment. If the dissenter fails to do so, the dissenter shall
be entitled to no more than the corporation’s offer.

(3) 1If the dissenter makes a demand as provided in paragraph (2),
the provisions of subsections (h) and (i) shall apply to further
proceedings on the dissenter’s demand.”

SECTION 57. Section 415-82, Hawaii Revised Statutes, is amended
to read as follows: '

“[11§415-82[]] Voluntary dissolution by incorporators. A corporation
which has not commenced business and which has not issued any shares,
may be voluntarily dissolved by its incorporators at any time in the follow-
ing manner: :

Articles of dissolution shall be delivered to [and filed by] the director
for filing [pursuant to section 415-55,] and shall set forth:

1) The name of the corporation[.];

(2) The date of [issuance of] its [certificate of] incorporation][.];

(3) That none of its shares has been issued[.];

(4) That the corporation has not commenced business][.];

(5) That the amount, if any, actually paid in on subscriptions for its
shares, less any part thereof disbursed for necessary expenses has
been returned to those entitled theretol.];

(6) That no debts of the corporation remain unpaidl[.]; and :

(7) Thatamajority of the incorporators elect that the corporation be
dissolved.

[Aftergl Upon the filing of the articles of dissolution, [the director shall

issue a certificate of dissolution. Upon the issuance of such certificate of
dissolution by the director,] the existence of the corporation shall cease.”

‘ SECTION 58. Section 415-83, Hawaii Revised Statutes, is amended
to read as follows:

“I[1§415-83[]] Voluntary dissolution by consent of shareholders. A
corporation may be voluntarily dissolved by the written consent of all of its
shareholders. :

Upon the execution of [such] the written consent, a statement of
intent to dissolve shall set forth:

(1) The name of the corporation[.];

(2) The names and respective residence addresses of its officers[.];

(3) The names and respective residence addresses of its directors].];

(4) A copy of the written consent signed by all shareholders of the

corporation[.]); and S
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A statement that [such] the written consent has been signed by
all shareholders of the corporation.”

 SECTION 59. Section 415-84, Hawaii Revised Statutes, is amended
to read as follows:
“[[1§415-84[]] Voluntary dissolution by act of corporation. A corpora-
tion may be dissolved by the act of the corporation, when authorized, in the
following manner:

(1)

)

3)

C))

&)

The board of directors shall adopt a resolution recommending
that the corporation be dissolved, and directing that the ques-
tion of [such] the dissolution be submitted to a vote at a meeting
of shareholders, which may be either an annual or a special
meeting[.]: _
Written notice shall be given to each shareholder -of record
entitled to vote at such meeting within the time and in the
manner provided in this chapter for the giving of notice of
meetings of shareholders, and, that one of the purposes|,] of
[such] the meeting is to consider the advisability of dissolving
the corporation].];
With respect to corporations incorporated on or after July 1,
1987, at such meeting a vote of shareholders entitled to vote
thereat shall be taken on a resolution to dissolve the corporation.
%Such] The resolution shall be adopted upon receiving the af-
rmative vote of the holders of a majority of the shares of the
corporation entitled to vote thereon, unless any class of shares is
entitled to vote thereon as a class, in which event the resolution
shall be adopted upon receiving the affirmative vote of the
holders of a majority of the shares of each class of shares entitled
to vote thereon as a class and of the total shares entitled to vote
thereon[.];
With respect to corporations incorporated before July 1, 1987,
at such meeting a vote of shareholders entitled to vote thereat
shall be taken on a resolution to dissolve the corporation. [Such]
The resolution shall be adopted upon receiving the affirmative
vote of the holders of three-fourths of the shares of the corpora-
tion entitled to vote thereon, unless any class of shares is entitled
to vote thereon as a class, in which event the resolution shall be
adopted upon receiving the affirmative vote of the holders of
three-fourths of the shares of each class of shares entitled to vote

_thereon as a class and of the total shares entitled to vote thereon.

The articles of incorporation may be amended by the vote set

forth in the preceding sentence to provide for a lesser proportion

of shares, or of any class or series thereof, than is provided in the

preceding sentence, in which case the articles of incorporation

shall control, provided that said lesser proportion shall [be] not

be less than the proportion set forth in paragraph (3) of this

section[.]; and

Upon the adoption of [such] the resolution, a statement of intent

to dissolve shall set forth:

(A) The name of the corporation[.];

(B) %‘he r[laimes and respective residence addresses of its of-
cers[.]:

© The[n]ames and respective residence addresses of its direc-

tors|.];
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(D) A copy of the resolution adopted by [all] the shareholders
authorizing the dissolution of the corporation].];

(E) The number of shares outstanding, and, if the shares of any
class are entitled to vote as a class, the designation and
number of outstanding shares of each [such] class[.]; and

(F) The number of shares voted for and against the resolution,
respectively, and, if the shares of any class are entitled to
vote as a class, the number of shares of each such class
voted for and against the resolution, respectively.”

SECTION 60. Section 415-86, Hawaii Revised Statutes, is amended
to read as follows: :

“[[18415-86[]] Effect of the statement of intent to dissolve. Upon the
effective [time and] date of a statement of intent to dissolve, whether by
consent of shareholders or by act of the corporation, the corporation shail
cease to carry on its business, except insofar as may be necessary for the
winding up thereof, but its corporate existence shall continue until fa certifi-
cate of dissolution has been issued by the director] articles of dissolution are
delivered to the director for filing or until a decree dissolving the corporation
has been entered by a court of competent jurisdiction as provided in this
chapter [provided].”

SECTION 61. Section 415-87, Hawaii Revised Statutes, is amended
to read as follows:

“[[1§415-87[]] Procedure after filing of statement of intent to dissolve.
After the filing by the director of a statement of intent to dissolve:

(1) The corporation shall immediately cause notice thereof to be
mailed to each known creditor of the corporation].];

(2) The corporation shall forthwith publish, once in each of four
successive weeks (four publications) in a newspaper of general
circulation published in the State, notice thereof to all creditors
of the corporation. The corporation, with the approval of the
director, may omit the publication of the notice if the corpora-
tion has insufficient assets to pay for the publication:

(3) The corporation shall proceed to collect its assets, convey, and
dispose of such of its properties as are not to.be distributed in
kind to its shareholders, pay, satisfy, and discharge its liabilities
and obligations and do all other acts required to liquidate its
business and affairs, and, after paying or adequately providing
for the payment of all of its obligations, distribute the remainder
of its assets, either in cash or in kind, among its shareholders
according to their respective rights and interests[.] and

(4) The corporation, at any time during the liquidation of its busi-
ness and affairs, may make application to a court of competent
jurisdiction within the state and judicial subdivision in which
the registered office or principal place of business of the corpora-
tion is situated, to have the liquidation continued under the
supervision of the court as provided in this chapter.”

SECTION 62. Section 415-88, Hawaii Revised Statutes, is amended
to read as follows:

“[[1§415-88[]] Revocation of voluntary dissolution proceedings by con-
sent of shareholders. By the written consent of all of its shareholders, a
corporation may, at any time prior to the [issuance of a certificate] filing the
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articles of dissolution by the director, revoke voluntary dissolution proceed-
ings theretofore taken, in the following manner:
Upon the execution of such written consent, a statement of revoca-
tion of voluntary dissolution proceedings shall set forth:
(1) Thename of the corporation].];
(2) The names and respective addresses of its officers.];
(3) The names and respective addresses of its directors|.];
(4) A copy of the written consent signed by all shareholders of the
corporation revoking [such] the voluntary dissolution proceed-
- ings[.]: and
(5) That [such] the written consent has been signed by all sharehold-
ers of the corporation or signed in their names by their attorneys
thereunto duly authorized.”

SECTION 63. Section 415-89, Hawaii Revised Statutes, is amended
to read as follows:

“[[1§415-89[]} Revocation of voluntary dissolution proceedings by act of
corporation. By the act of the corporation, a corporation may, at any-time
prior to the [issuance of a certificate] filing the articles of dissolution by the
director, revoke voluntary dissolution proceedings theretofore taken, in the
following manner: ‘

(1) The board of directors shall adopt a resolution recommending

that the voluntary dissolution proceedings be revoked, and di-
recting that the question of [such] the revocation be submitted to
a vote at a special meeting of shareholders[.];

(2) Written notice, stating that the purpose or one of the purposes of
[such] the meeting is to consider the advisability of revoking the
voluntary dissolution proceedings, shall be given to each share-
holder of record entitled to vote at [such] the meeting within the
time and in the manner provided in this chapter for the giving of
notice of special meetings of shareholders].]. :

(3) At [such] the meeting, a vote of the shareholders entitled to vote

" thereat shall be taken on a resolution to revoke the voluntary
dissolution proceedings, which shall require for its adoption the
affirmative vote of the holders of a majority of the shares entitled
to vote thereon[.] and shall be adopted in the same manner as the
dissolution was authorized in section 415-84, and

(4) Upon the adoption of [such] the resolution, a statement of

revocation of voluntary dissolution proceedings shall set forth:

(A) The name of the corporation[.];!

(B) The names and respective addresses of its officers[.];

(C) The names and respective addresses of its directors[.];

(D) A copy of the resolution adopted by the shareholders
revoking the voluntary dissolution proceedings[.];

(E) The number of shares outstanding|.]; and

(F) The number of shares voted for and against the resolution,
respectively.”

SECTION 64. Section 415-92, Hawaii Revised Statutes, is amended
to read as follows:

“[[1§415-92[]1] Articles of dissolution. If voluntary dissolution proceed-
ings have not been revoked, then when all debts, liabilities, and obligations
of the corporation have been paid and discharged, or adequate provision has
been made therefor, and all of the remaining property and assets of the
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corporation have been distributed to its shareholders, articles of dissolution
verified on oath by two officers shall set forth:

(1) The name of the corporation[i‘];

(2) That the director has theretofore filed a statement of intent to
dissolve the corporation and the date on which [such] the state-
ment was filed[.];

(3) [That] The dates that notice of the filing of the statement of ‘

_intent to dissolve the corporation [has been] was published, once
in each of four successive weeks (four publications) in a news-
paper of general circulation published in the State[.] or that
publication of notice had been waived by the director;

(4) Thatall debts, obligations, and liabilities of the corporation have
been paid and discharged or that adequate provision has been
made therefor|.];

(5) That all of the remaining property and assets of the corporation
have been distributed among its shareholders in accordance
with their respective rights and interests[.]; and

(6) That there are no suits pending against the corporation in any
court, or that adequate provision has been made for the satisfac-
tion of any judgment, order; or decree which may be entered
against it in any pending suit.” '

SECTION 65. Section 415-93, Hawaii Revised Statutes, is amended
to read as follows: : :

“[[1§415-93[]] Filing of articles of dissolution. Articles of dissolution
shall be delivered to [and filed by] the director for filing [pursuant to section
415-55]. [After] Upon the filing of the articles of dissolution[, the director
shall issue a certificate of dissolution. Upon the issuance of such certificate of
dissolution] or upon a date subsequent to the filing as set forth in the articles,
but not more than thirty days after being filed, the existence of the corpora-
tion shall cease, except for the purpose of actions, other proceedings and
appropriate corporate action by shareholders, directors, and officers as
provided in this chapter.”

SECTION 66. Section 415-94, Hawaii Revised Statutes, is amended
to read as follows:

“[11§415-94[]] Involuntary dissolution. A corporation may be dissolved
involuntarily when it is established that: : :
(1) The corporation has failed to file its annual report [within the
time required by this chapter;] for a period of two years; or
(2) The corporation procured its articles of incorporation through
fraud; or ~
(3) The corporation has continued to exceed or abuse the authority
conferred upon it by law; or .
[(4) The corporation has failed for thirty days to appoint and main-
tain a registered agent in this State; or
(5) The corporation has failed for thirty days after change of its
registered office or registered agent to file in the office of the
director a statement of such change; or ,
(6)] (4) The corporation has failed to complete voluntary dissolution
within [five] two years[; or
(7) The corporation has been adjudicated bankrupt; or
(8) The corporation’s articles of incorporation have expired and the
corporation has not attempted to renew or extend the articles for
two years].” :
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SECTION 67. Section 415-95, Hawaii Revised Statutes, is amended
to read as follows:

“[[]?415-95[]] Involuntary; ordered by director and certificates, no-
tices|, etc.]; reinstatement. (a) Whenever the director [shall certify] certifies
the name of a corporation as having given any cause for dissolution pursuant
to section 415-94, the director may [disincorporate the corporation or annul
the articles of incorporation of the corporation and] declare the corporation
dissolved]|, after giving notice of the intention to dissolve the corporation by
mailing to the corporation at its last known address appearing in the records
of the director and by publishing notice of such intention once in each of
three successive weeks (three publications) in a newspaper of general circula-
tion published in the State]. Before the director may declare a corporation
dissolved, the director shall: '

(1) Give notice of the ground or grounds for dissolution as provided
in section 415-94. by mailing the notice to the corporation at its
last known address appearing in the records of the director; and

(2) Give notice of the intention to dissolve the corporation b
publishing the notice once in each of three successive weeks

three publications) in a newspaper of general circulation pub-
1ished in the State. '

(b) Parties of interest may petition a court of competent jurisdiction
to appoint a trustee to settle the affairs of any corporation so dissolved. If
[any such corporation is declared dissolved any] a trustee is appointed [to
settle the affairs of the corporation], the trustee shall pay to the State out of
any funds that may come into the trustee’s hands as trustee, a sum equal to
any penalty imposed under section 415-135.1 If a trustee is not appointed by
a court of competent jurisdiction, the last directors of the dissolved corpora-
tion shall be and act as trustees for the creditors and shareholders of the
dissolved corporation with full powers to settle its affairs.

(c) The director shall, in each case, deliver a copy of the decree of
dissolution to the director of taxation and to the finance officer of each
county.

(d) In each case where the director has given a corporation notice of
intention to dissolve the corporation on the grounds that its articles of
incorporation have been procured through fraud, the corporation shall be
entitled to petition for an administrative hearing under chapter 91 and shall
oive written notice to the director thereof, before the director may declare
the corporation dissolved under subsection (a) of this section.

(e) Within ninety days after the involuntary dissolution of a corpora-
tion under this section, the corporation may be reinstated by the director
upon written application executed by any two officers of the corporation
setting forth such information as the director may require, and the payment
of all delinquent fees, penalties, assessments, taxes, costs of involuntary
dissolution, and the filing of all reports due and unfiled. Within the ninety-
day period, should the name of the corporation, or a name substantially
identical thereto be registered or reserved by another corporation or partner-
ship. or should such name or a name substantially identical thereto be
registered as a trade name, then reinstatement shall be allowed only upon the
registration of a new name by the involuntarily dissolved corporation pursu-
ant to the amendment provisions of this chapter.

(O A corporation whose articles of incorporation have expired shall
cease to exist by operation of law.”

SECTION 68. Section 415-96, Hawaii Revised Statutes, is amended
to read as follows:
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“I11§415-96[]] Equal division of directors; appointment of provisional
director; qualifications; rights and powers; compensation. (a) If a corporation
has an even number of directors who are equally divided and cannot agree as
to the management of its affairs, so that its business can no longer be
conducted [to advantage] advantageously or so that there is danger that its
property and business will be impaired or lost, [a first] any circuit judge may,
notwithstanding any provisions of the articles or bylaws and whether or not
an action is pending for an involuntary dissolution of the corporation,
appoint a provisional director pursuant to this section. Action for such
appointment may be brought by any director or by shareholders holding not
less than [thirty-three and] one-third [per cent] of the voting power.

(b) A provisional director shall be an impartial person, who is neither
a shareholder or member, nor a creditor, nor officer of the corporation, nor
related by consanguinity or affinity within the third degree according to the
common law to any of the other directors of the corporation or to any judge
of the court by which [such] the provisional director is appointed. A provi-
sional director shall have all of the rights and powers of a director until the
deadlock in the board or among the shareholders or members is broken or
until [such] the provisional director is removed by order of the court or by
approval of shareholders or members holding a majority of the voting
power. [Such person] A provisional director shall be entitled to such com-
pensation as shall be fixed by the court unless otherwise agreed with the
corporation.”

SECTION 69. Section 415-97, Hawaii Revised Statutes, is amended
to read as follows:

“I[1§415-97[]] Jurisdiction of court to liquidate assets and business of
corporation. The [courts] court shall have full power to liquidate the assets
and business of a corporation:

(1) Inan action by a shareholder when it is established:

(A) That the directors are deadlocked in the management of
the corporate affairs and the shareholders are unable to

-break the deadlock, and that irreparable injury to the

eorporation is being suffered or is threatened by reason
thereof; or _

(B) That the acts of the directors or those in control of the
corporation are illegal, or fraudulent; or :

(C) That the shareholders are deadlocked in voting power, and
have failed, for a period which includes at least two consec-
utive annual meeting dates, to elect successors to directors
whose terms have expired or would have expired upon the
election of their successors; or .

(D) Tél[a]t the corporate assets are being misapplied or wast-
€dl.j.or

(2) Inan action by a creditor:

(A) When the claim of the creditor has been reduced to judg-
ment and an execution thereon returned unsatisfied and it
. is established that the corporation is insolvent; or
(B) When the corporation has admitted in writing that the
claim of the creditor is due and owing and it is established
that the corporation is insolvent[.]; or
(3) Upon application by a corporation which has filed a statement of
intent to dissolve, as provided in this chapter, to'have its liquida-
tion continued under the supervision of the court|.]; or ‘
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(4) When an action has been filed by the director to dissolve a
corporation and it is established that liquidation of its business
_ and affairs should precede the entry of a decree of dissolution.
Proceedings under paragraph (1), (2), or (3) of this section shall be
brought in the county in which the registered office or the principal office of
the corporation is situated. ,
It shall not be necessary to make shareholders parties to any such
action or proceeding unless relief is sought against them personally.”

SECTION 70. Section 415-98, Hawaii Revised Statutes, is amended
to read as follows:

“[[1§415-98[]] Procedure in liquidation of corporation by court. In
proceedings to liquidate the assets and business of a corporation the court
shall have power to issue injunctions, to appoint a receiver or receivers
pendente lite, with such powers and duties as the court, from time to time,
may direct, and to take such other proceedings as may be requisite to
preserve the corporate assets wherever situated, and carry on the business of
the corporation until a full hearing can be held. :

After a hearing held upon such notice as the court may direct to be
given to all parties to the proceedings and to any other parties in interest
designated by the court, the court may appoint a liquidating receiver or
receivers with authority to collect the assets of the corporation, including all
amounts owing to the corporation by subscribers on account of any unpaid
portion of the consideration for the issuance of shares. [Such] The liquidat-
ing receiver or receivers shall have authority, subject to the order of the
court, to sell, convey, and dispose of all or any part of the assets of the
corporation wherever situated, either at public or private sale. The assets of
the corporation or the proceeds resulting from a sale, conveyance, or other
dispo