SB 3127

Measure Title: RELATING TO CONDOMINIUMS.

Report Title: Condominium Associations; Managing Agent;
Condominium Boards

Description: Establishes provisions for condominium association
annual meetings and quorum requirements. Provides that
condominium associations may call for the review and discharge of a
managing agent hired by the association upon a majority vote by the
association members present. Effective July 1, 2014,

Companion: HB2656
Package: None
Current Referral: CPN
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COMMUNITY ASSOCIATION MANAGEMENT |
Quesn’s Colet « 800 Bethel Street, Sulte 501 « Honolulu, awaii 96813

February 14, 2014

SB 3127 — SUPPORT WITH AMENDMENTS

Dear Senators,

[ am submitting testimony on behalf of the Legislative Action Committee of
Community Associations Institute (CAI). SB 3127 addresses to important issues
condominiums face today. Please find attached proposed amendment language
that CAI supports to accomplish the Bill’s intent. Also, as President of Hawaii
First one of Hawaii’s largest association management companies, I also support
SB3127 with the amendments attached.

Annual Meeting Quorum: A loophole in the current law allows directors to serve
without having to stand for reelection. The bylaws of a condominium provide for an
annual meeting; a meeting where directors are reelected and a mandatory tax
resolution to file the association’s income tax is adopted. If the association fails to
obtain a quorum, often a board declares that they conducted the annual meeting with a
result of no quorum and no business. The boards wait another year before scheduling
the next annual meeting, Thus a director whose term has expired never stands for
reelection and serves beyond their term. There are examples where such practice has
occurred for years, particularly when a board in under fire for its decisions by
homeowners. Boards have some ability to influence a quorum by the process they
take to solicit proxies. The unintended consequence is that the association never
approves its tax resolution for the tax-free rollover over of its funds which potentially
imposes a future tax liability on the association. SB3127 mandates a second meeting
within 90 days and reasonably reduces quorum assuring that directors will stand for
reclection at the end of their term. Requiring an annual meeting and thus an election
is a fundamental obligation of an association.

Managing Agent Employment: There is an alarming trend in new associations
where bylaws provide difficult or in some cases impossible circumstances for a board
to terminate the Managing Agent. 1 have attached two examples of many of
association bylaws that exemplify the problem. In these examples, the board has no
authority to terminate a management contract without the prior vote of the majority of
all homeowners, and in some cases as much as 80% of all homeowners. Clearly the
board is charged with the fiduciary duty in the management of the association and
should be free from constraints to make business decisions for the benefit of the
association. In every new association, the owners inherited the Managing Agent and
were not involved with the initial selection by the developer. A Managing Agent is no
more than a business that should earn its contract though its efforts and trust of the
board. The board will be most knowledgeable about its every day dealings with the
Managing Agent. On the other hand, boards serve the homeowners, and of a majority
of homeowners want a new Managing Agent the board should be required to comply.

P 808/531.5566 « F 808/566,9939 « hawaiifirst.com




CoMMUNITY ASSOCIATION MaNAGEMENT
Queen's Court « 00 Bethel Streei, Suite 501 « Honeluly, Hawaii 96813

Our proposed amendment to SB 3127 allows the board (the Principal) to employ and
discharge the Managing Agent while respecting the rights of homeowners to require a
management change. This issue is best addressed with a new Section 514B-107, HRS
as attached. 514B-104 HRS should not be revised.

Community Associations Institute SUPPORTS SB3127 with the amendments
attached.

Sincerely,

\‘..%

Richard Emery
CAL Legislative Action Committee &
President, Hawaii First, Inc,

P 808/551.5566 « F 808/566.9939 « hawailfirstoom
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STATE OF HAWAII
JAN 73 201 , |
A BILL FOR AN ACT
RELATING TO CONDCMINIUMS. ‘ the association is tnable to obfain

BEIT ENACTED BY THE LEGISLATURE OF THE STATE OF HAWAIIL:
SECTION 1. Chapter 544B, Hawali Revised Statutes, is

amended by adding a new/section to subpart B of part VI to be

appropriately desiz?Led and to read as follows:

"E§514B- Asgociation meetings; failure to obtain a

quorum. (a) If“a gquorum jig-not-present at the first annual

‘meeting of the association in any vear, then the association

ghall .continue the meeting at least once for no more than ninety

days.

(b) If the association does not continue the first meeting

pursuant to subsection {(a), then the board of directors shall

call a continuation of the annual meeting within ninety days.

(¢} The guorum requirement at the continued meeting shall

be reduced to one-half of the requirement as stated in the

bylaws."
—SECTION—2—Seultiurn514B«104rHawaii—Revised-Btatutes—ia—

awended hy_amending.subgsection—{aj—to—read-ag~Hollevimt—

See suggested aiternalive and substifute language
ra Saction 514B8-107, MRS, allached hereto,
SB HMS 2014-1335 Seclion 514B-104, HRS, should not be revised,
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S.B. NO. 3127

a) Except as provided in section 514B-105, and subject

to the pipvisions of the declaration and bylaws, the

agssociation), even if unincorporated, may:

(1) Adopk and amend the declaration, bylaws, apd rules and

regulations;
(2) Adopt and ‘amend budgets for revenues,/expenditures,

and reserves \and collect assessments foxr common

expenses from unit owners, gubjett to section
514B-148;

(3} Hire and diescharge [m

actions unger chapter 480, associationy shall be

deemed be "consumers";

{5) Make dontracts and incur liabilities;
late the use, maintenance, Yrepalr, replacement,
nd modification of common elements;

Cause additional improvements to be made as a part o

the common elements;

SB HMS 2014-1335

A AT



10
11
12
13
14
15
16
17
18
19

20

21

22

S.B. NO. 3129

(8 Acquire, hold, encumber, and convey in ite own nape
ny right, title, or interest to real or perso
property; pfOVided that:
{n) esignation of additional areas to be/common

elewents or subject to- common expenSes after the

initi filing of the declaratiop or bylaws shall

reguire e approval of at leagt sixty-seven per

cent of the\unit owners;

{(B) If the developgr discloseg to the initial buyer
in writing that additiodal areas will be
designated as commonh éi;ments whether pursuant to
an incremental or asied project or otherwise,
the requirements/of thié

apply as to those additional areas; and

{C) The requireplents of this paragxaph shall not
apply to fhe purchase of a unit r a resident
managey’, which may be purchased with the approval
of tHe board;
{9) Subject/to section 514B-38, grant easements, leases,
licenses, and concessions through or over the compon
elgments and permit encroachments on the common

lements;

SB HMS 2014-1335
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- S.B. NO. 3/27

(1 Impose and receive any payments, fees, or chargeg for
the use, rental, or operation of the common elgments,
obther than limited common elements descriﬁ;? in

Seét'on 514B~35(2) and (4), and for serviges provided

to unith owners;

{11) Impose chaiiis and penalties, includi g late fees and
£

interest, late payment of assegsments. and levy

reasonable f;;és for violations ,6f the. declaration,

bylaws, rules, amnd regulationg of the association,

either in accordancs with tﬁéibyiaws or, if the bylaws

" are silent, pursuant t resolution adopted by the

board that establishes/a \{ining procedure that states
the basis for the fihe and allows an appeal to the

board of the fine Avith notice wnd an opportunity to be
heard and providing that if the fiine is paid, the unit
owner shall have the right to initinte a dispute

resolution/process ag provided by sectjions 514B-161,

{12) pose reasonable charges for the preparation a

recordation of amendments to the declaration,

SB HMS 2014-1335
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Page 5

-(14)

(15)

(16)

(18)

//)? d unit owners or between two or more unit owners

S.B. NO. 3)29

ocuments requested for resale of units, or statemerits
unpaid assessments;
Provide for cumﬁlative voting through a provision in
the bylhyws;
Provide.f

the indemnification of its officers,
A

board, commistee members, and agents, maintain

directors' and ‘officers' liability iAsurance;
Agsign its right Lo future income/ including the right
to receive common exXpense agsesdments, but'opiy to the
extent section 514B-10%({e) eypressly =so provides;
Exercise any other powers\ tonferred by the declaration
or bylaws;

Exercise all ctherji?Aers that\may be exercised in

this State by legal entities of the same type as the

asgoclation, exgépt to the extent inconsistent with
thig chapter;

Exercigse a other powers necessary and ‘groper for the

By regdlation, subject to sections 514B-146, '§14B-161,

regarding the condominium be submitted to nonbinding

8B HMS 2014-1335
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S.B.NO. 3/)27

\\\\<iiternative dispute resolution in the manner descrikéd
I the regulation as a prerequigite to commencerdient of

a judiqial proceedingl=]; and

{20) Notwithstahding any provision of law to the contrary,

beginning July 2014, review ;hé/;iring or continued

employment of a ézgéging aggﬁg/;t an association

meeting. A managing ;\gg:’may be discharged subject
to review under p{//;arag:\\hxmf voted on by a

majority of it owners present athan association

meeting,//QZnaging agents discharge;\thder thig review

sh@&f/;; emploved on a month-to-month ba;zg\qntil a
///g;;lacement managing agent is employed." \\\\\

SECTION 3. Statutory material to be repealed is bracketed

and stricken. New statutory material is underscored.

SECTION 4. This Act shall take effect on July 1, 2014.

» }
INTRODUCED BYM 7@)}; !

SB HMS 2014-1335
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S.B. NO. 3/27

Report Title:
Condominium Associations; Managing Agent; Condominium Boards

Description:

Establishes provisions for condominium asgociation annual
meetings and guorum requirements. Provides that condominium
associations may call for the review and discharge of a managing
agent hired by the association upon a majority vote by the
association membersg present. Effective July 1, 2014.

The summary description of legislation appearing on this page is for informatlonal purposes only and is
not legisiation or evidence of legisiative intent,

5B HMS 2014-1335
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SECTION 2. Section 514B-107, Hawaii Revised Statutes, is amended by adding new section (g), {h), and
{i), to read as follows: '

(g) Notwithstanding any provision of the declaration and bylaws, the board of an association managed
by a managing agent shall have the authority to employ and terminate a managing agent subject to

subsection (h).

(h) Such employment may be terminated by vote of a majority of the unit owners at an association
meeting. If the employment is terminated, the Jmanaging g agent contract will continue for no longer
than three months from the date of termination, and the board shall employ a different managing

agent.

(i} An association where a majority of units are a member of a time share organization and regulated by

HRS 514E is exempt from subsection {g) and (h).
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Partial List of Abuses that might require Legislation — Page 4 of 6 pages

(1} if the Managing Agent Is an
afflllate of or a parson afflllated with the Daveloper than
(i) the Doveloper musl abslain from the vole, and (i)
the Developer's voles will not be considered when
detarmining whathar a Majarily of the Owners have
voled 10 give Ihe nolice;

{2} A Uecislon nol to renew: the
Managemant Coniraét cannot be mide by. the Board
alone the Board has no powar-or ‘authorlty to do 'su;
. and -

ot

ol‘fmer, Director, employee or-agent of the Association
can give the notice before a Malority of the Ownars

annual o} special mealing: of :the Assomahun CAny
Lsertice sentbeforé then will be vold,
E. CANCELLATION BY THE ASSGCIATION, The

Managarmant Conlracl must give the Association the
fight to cancel in each of the following situations:

1) For Gause, The Assoclation musi
have the right to cancel the Managemenl Contracl
whenever Ihe Managing Agent breaches or falls to
vhserve or perform a material part of the Management
Contragl and falls to cure lts breach or defaull wihin
the flme paermitied by the Management Gonlract;

2) WitHour Cayse, The Assoclation
must have the right to cancel the Managemaent
Conlract on nol more than sixly (00) days' wiltlen
nolice. The Management Conlract may provide that
the Assoclatlon cannot-give this nolice. of cancsltalion

80% of the Owners vole to do so at an apnual of

‘before such nolice of cancellailan. Ifthe Management
FContract contalns such a provision, then:

{a} if the Managing Agemt Is an
afflliate of or a person afflllaled with the Davsloper then
(1} the Developer must abstaln from the vota, and (Hi}
the Developer's voles will not be considered when
determining whathar & Majority of the Owners have
vated to give the notice of cahcellation;

(b} A decislon lo cancel cannotl ha
made by fhe Board alone; the Board has no power or
avlhorily lo do s0; and

{¢) Nelther the Board nor any officer,
Director, employee or agent of tha Association can
give the notlce of cancellation before a Malority of the

Copyrght @ 2004 Charles £, Pasr, Jr. and
MeCorriston Miltar Muhal MacKinnon LLP

(3) Neither the Board ner any

vola nol lo rensw the Managerent Conlracl-al an. -

unlsss (i) the Board recommends such action, and (il

:special meeting of the Assoclation held wilhin:one yaar.

17

Owners vote locancel tﬁe Management Gontracl at an
annug! or spetlal meeting of the Assoclation, Any
nolice sent before thean will be veid,

F. CAICELLATION BY THE MANAGING AGENT,
The Management Contracl must provide that
Managing Agent has the fight to cancel the
Management Conlract on not more than sixty (80)
days’ wrilten natice.

G. Fees.  The Management Contract must
specifically state the fees to be pald to the Managing
Agent by the Assgcialion, The fees do not have to be
stated as a dollar amount. For example, lhe
maenagement fee may be sel lo a percentage of the
Project's Common Expenses or fo cost plus a
percentage profit.

H. BoND. From time to lime, lhe Managing
Agont must provide evidence salislactory to the Board
that the Managing Agenl I8 bondad under a fidelity
bond in the minlmum amouni reguired by the
Caondominium Property Act.

7.3 EMPLOVMENT OF RESIDENT MaNAGER. The Board
may also employ a residant manager or may cause the
Managing Agenl lo do so. In either case, the Board
will sel the compensation of any resident manager,
The Board may delegate to the residenl manager any
of its powars and dutles except those that, by law or
under the <Condominlum Documents, il cannot
delegate.

7.4 LIMITATIONS ON  AUTHORTY TO ENYER WNTO
ContracTs, Neither lhe Assoclation nor the Managing
Agent may enter Info a conlract with somecna else lo
furnish goada or services for thse Common Elements or
to the Assoclation for a perlod longar than one year
unlass autharized by the vole or wrillen consent of a
Majority of the Owners Voling. The Developer must
abstaln from |his vole. This rule does not apply,
however, (o:

% The Managemant Contract.

% A contracl with a public utillly company if the rates
charged by il are regulated by the Public Ulililes
Commisslon. The ferm of the contract, however,
must be tha shortest term the supplier will accept
at \he regulated rate,

-

Prapald casualty andfor llabllity Insurance poilcles
not lasting more than thvee years, providad that tha
polley pemmits "short-rate cancellation” by the
Inswred.
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Partial List of Abuses that might require Legislation — Page 1 of 6 pages

1.

Bylaws of the Association of Apartment Owners of Hokua at 1288 Ala Moana

Document number 3023804, Dated November 6, 2003, pages 15-16 (See item 7)

of the Association in litigation, arbitration, madiation, or
adminislralive proceedings In matlers relaling to (i)
enlorcement of the Condominium Documents; (i}
damage to the Common Elemants 1o the oxtent that
the Associalion is obligated 1o maintalp and ropair it:
{iii) damage 1o any part ol any Aparment (0 The exlen!
thal the Assoclation is obligated to maintain and repalr
il; or (iv) damage lo the Apaniments which atises out

of, or is inlegrally related lo, damage o any lhe:

Common Elemenls or to any pan of any Apartment to
Ihe axten that the Assoclation s obligated lo maintain
and repair them. 1l the Board or an Owner requosls
mediation of a disputs, the other parly in the dispule
shall be roquired to paricipate in modiation. Each
parly shall bo wholly responsible for its own cosls of
panicipating In medialion, unless at the end of the
madiation process, both parlies agree that one party
shal) pay all or a specitied porlion of tho mediation
costs, H the Board or an Owner refuses to padicipale
In the meadiation of a particular dispute, a court may
lake this relusat into consideralion when awarding
costs and attorneys’ loes.

7.2 MANAGING AGENT,

A. MaNAGING AGENT. The Association musl
hite arwi al all times i must have 4 Managing Agert.

B. QuALIFicaTions. The Managing Agent
musl be properly registered with the Feal Esiate
Commnission of the Stale of Hawaii. The Managing
Agent mny ho the Doveloper ofF an affillate of the
Davelaper,

C. SELECTION. Tho Developer has the right 1o
cheosa and amploy Ihe first Managing Agent lor the
Project, (Al tho outset, the Developer 1s the only
Membar of the Association.) H the kst Managing
Agent must be replaced for any reason, the Borrd wil
¢hoosa tho replacement, The Board must use ils best
altorts Lo hire and keep a responsible company as the
Managing Agenl,

0. MANAGEMENT ConTRACT. The Managing
Agenl mus! slgn 8 wrillen contract (the "Managament
Contract'),  Subjecl to the requirements of the
Condeminium Propesly Act:

i) Powens aNo  DUTIES, The
Managoment Conltact may delogale 1o the Managing
Aganl any of tha Doard's powors and dutles except
those lhol, by law or under the Condeminium
Documents, it cannot dolegate. Wt may also permil the
Mnnaging Agent to delegate its powor ahd duties 1o
ono or mera subkagenls far any periad and upon any
lerms it dlaems proper.  In all cases, the Mannging
Agent and any sub-agents wil he subjaet 10 tha

£2022Wylaws 0%

11

I

" lhe Owiiprs wia to ¢o so-al an annual. or spocial
. moaling 'of thevAssocktion hatd within ane yaar balore-
iihe sonowal date,- )t the Management Contract

“vole not 1o ipnow tho Managemant Conlracl at an
annual or special mecling: of the- Association,  Any

direction of the Board and o the limits lislad in Seclion
7.4

2} Tenw, The Managemen! Contracl;

{a) May provide for an inilial lerm ol
not more than one year {rom ha Slaring Date. The
“Staiting Date" is the dale on which the Managing
Aganl must begin Its pertormance. Unless othorwise
provided in e Management Conlracl, the Starling
Data will be the laler of (i} the lirst dala on which a
deed of an apartrnent Is recorded, or {ii} tho first data
on which thea City and Counly of Honolulu issues a
tamparary or perrnanent corliicale of eceupancy for an
Apartmen! it lhe Project.

{b) May provide that afler the first
term and each baler lerm ends, tho contract will be
renewed automalically unlass a wriltlen nolice
canceling the Management Contract is sent by either
porly at jeasl shcty (60) days belorg the renewal dalo. .
The - Management - Conlragl may arovide tial tho
Assoclalion cannel give This nolice unluss a Majorily ol

conlains such a piovision, then: 1

(1) I the Managing Agemt is an
affiliale ol or aparsan affilialed with Iho Devaloper then
) the Developar musl abslaln from tho vole, and (i}
the Dovelopers volos will nul be considered when
determining wholher n Majarity of the Owners have
voled 1o give the nofice; P

(A A docision net 1o renow the
Marageinent Cantrae! cannol- be made by the Bodnd
alone; the Board has nd powor or authority 1o do s0;
and R ’ : -

(3} Meither the Board nor wny
giicar, Direslor, ‘employee of agoent of th Assoclallon. |
cun give 1ha nolco belore -a Majerly ol the Qwners |

nolice sanl bilsre then wilt bo void.

E. CanceLLarion oy ThE AssoclaTioN. Tho
Managemam Contract must give the Association the
righl to cancelin each of the following silualions:

1} For Cavse. Tho Association must
have the right w cuncel e Managememl Contracl
whenever the Managing Agenl breaches or lails to
observe oF porfonn a malerial part of the Management
Contracl and lails 1o cure ils breach or delaull withn
tha time permiled by the Managemont Contract;
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ASSOCIATIONS INSTITUTE

P.O. Box 876
Honolulu, Hawaii 96808

February 17, 2014

Honorable Rosalyn H. Baker
Honorable Brian T. Tanaguchi
Commerce and Consumer Protection
415 South Beretania Street
Honolulu, Hawaii 96813

Re: 8B 3127/ SUPPORT
Dear Chair Baker, Vice-Chair Tanaguchi and Committee Members:

| am the Chair of the Community Associations Instifute's Legislative Action Committee
("CAI"). CAI, which represents the association industry in this State, supports SB 3127 with

the Amendments recommended by Richard Emery in his testimony of February 14, 2014,
submitted on behalf of CAl.

Annual Meeting Quorums must be lowered to prevent “rollover Boards”. This Eill
(together with the amendments) addresses the issue of many condominium associations being
unable to conduct annual ownership meetings because of the “quorum requirements.” The two
most important issues that typically need to be addressed at these annual meetings are the
election of directors and adopting the “tax rollover” resolution so that association can maintain
its non-profit status. This Bill provides a mechanism so that this will happen on an annual basis
and not allow for “rollover boards” (i.e., boards that continue without elections).

Managing Agent Contracts should be left to the Board to decide. The other issue
-addressed by this Bill (fogether with the amendments) focuses on giving the power to
association boards to terminate and enter into management company contracts. Not all
condominium associations have this provision in their governing documents and many times
there is a requirement of ownership approval of such termination or retention. This requirement
is an unnecessary “hurdle” for association boards as they are mandated to administer the
association’s property and manage those that are hired to handle the day-to-day functions of the
association. Itis only logical that all condominium boards have the right to hire and terminate all
contractors, employees and agents, including managing agents. The Bill does this as amended.

The amendments also provide a “safety net” or voice to the owners in the event that a
majority of unit owners disagrees with the board's retention of a managing agent.



Honorable Rosalyn H. Baker
Henorable Brian T. Tanaguchi
February 17, 2014

Page 2 of 2

Thank you for your time and consideration, and we respectfully request the Committee
pass SB 3127 with the proposed amendments. Thank you.

Very truly yours,

Cz. -

Christian P. Porter



LEGISLATIVE COMMITTEE
P.0O.Box 29213

HoNoLuLy, HAwAI'l 96820-1613
E-MAIL: HSAP.LC@GMAIL.COM

s g % HAWAI'I STATE ASSOCIATION OF PARLIAMENTARIANS

February 17, 2014

Honorable Senator Rosalyn H. Baker, Chair

Honorable Senator Brian T. Taniguchi, Vice Chair

Senate Committee on Commerce and Consumer Protection (CPN)
Hawaii State Capitol, Room 229

415 South Beretania Street

Honolulu, HI 96813

RE: Testimony with COMMENTS regarding SB3127; Hearing Date February 19,
2014 at 9:00 a.m.; sent via Internet

Aloha Chair Baker, Vice-Chair Taniguchi, and Committee members,

Thank you for the opportunity to provide testimony on this bill on behalf of the Hawaii State
Association of Parliamentarians ("HSAP").

| will address the larger issues presented by this bill below:

A. Section 1 -- Association Meetings; Failure to obtain a quorum
The bylaws of many condominium associations provide for annual meetings. At these
meetings, reports are provided, directors are usually elected, a tax resolution is adopted,

and there may be borrowing or expense related resolutions.

There are a few considerations associated with annual meetings that lead to the
requirement for associations to have functioning annual meetings:

1. Many developers have handicapped associations through the use of boiler plate
bylaws with unrealistic quorum amounts and voting procedures for official associa-
tion action. This has caused difficulty in conducting business at annua!l meetings.

2. A few boards have simply decided that the effort and expense of continuing an
annual meeting in order to obtain a quorum cannot be financially justified.

3. Afew boards have used the failure to obhtain a quorum as a mechanism to continue
their term in office.’

"This can backfire for the same board because a no quorum meeting would provide
that more positions are up for election in a subsequent year, making a complete takeover
by a temporary majority at the next annual meeting more likely.
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SENATE COMMITTEE ON COMMERCE AND CONSUMER PROTECTION — SB3 127
HEARING DATE: FEBRUARY 19, 2014; HEARING TIME: 9:00 A.M.
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4. There is a risk that the Internal Revenue Service will impose taxes on a condomin-
ium association for failure to formally adopt when it known as a rollover resolution.

The wording in SB3127, Section 1 is problematic because it doesn't entirely solve the
problem.

We worked with the Hawail Chapter of the Community Associations Institute (CAl)
to draft wording that was more precise. The wording is highlighted on the bill that
is attached to these comments.

B. Section 2 -- Relating to Managing Agents

The proposed wording completely changes the responsibility for “reviewing and dis-
charging” a managing agent from a board of directors to a majority of members present
at an association meeting.

The current wording in Section 2 presents the antithesis of good management and
will have a completely negative effect on condominiums throughout the state.

A Managing Agent is a vendor with a fiduciary relationship to the association. The Manag-
ing Agent receives direction from the board of directors. The board of directors has a duty
to take care of and act on behalf of the association.

A condominium association is not a plebiscite where the members at an association
meeting decide every element of the management agreement.

A further problem exisis with developer imposed bylaws that make it nearly impossible for
either a board or the association to discharge a managing agent. For example, one
association's bylaws make itimpossible for the board to fire a managing agent without prior
notice at an association meeting and an 80% vote of the owners.

We heard concerns in the House Committee hearing about the differences between time-
sharing and condominiums regarding this issue. Therefore, an exception has been
proposed for associations which contain a majority of time-share units.

We propose the following:

1. The board must remain responsible for the hiring, supervising, and discharging a
managing agent.

2. Atan annual or a properly noticed special meeting, the owners by “vote of a majority
of the unit owners” will have a simple right to reject a managing agent. This rejection
shall act as an order for the board to find a different managing agent within a limited
period of time,

3. This section would not apply to an association where a majority of the units are part
of a time-sharing organization and regulated by the HRS Chapter 514E.
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A majority of the unit owners currently has the power to remove and replace the entire
board [HRS §514B-106(f)]. The voting requirement in the proposed change makes sense
because it already provides for new management through a complete replacement of a
board. That same voting level could easily extend to the board's subsequent removal of
a managing agent

We believe this balances (a) the board's responsibility for hiring a proper managing
agent with (b) the association's right to exercise veto power in a way that doesn't
become micro-management,

We worked with the CAI to draft wording that was more in line with this principle.
The wording is attached to these comments on the last page.

If you require any additional information, your call is most welcome. 1 may be contacted via
phone: 423-6766 or by e-mail: hsap.lc@gmail.com. Thank you for the opportunity to
present this testimony.

Sincerely,

Digitally signed by Steve Glanstein
DN: en=5teve Glanstein, o, ou,

Steve G | a n Stei n email=Steveghi@Gmail.com, ¢=US

Location; Hanoluly, HI
Date: 2014.02.17 15:37:28 -10'00'

Steve Glanstein, Professional Registered Parliamentarian

Chair, HSAP Legislative Committee
SG:tbs/Attachment
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TWENTY SEVENTH LEGISLATURE, 2014 S B. N O _ 6'2-’

STATE OF HAWAII
JAN 23 10

ABILL FOR AN ACT

the association Is unabla o ablain

BEIT ENACTED BY THE LEGISLATURE OF THE STATE OF HAWAII:

RELATING TO CONDOMINTIUMS.

SECTION 1. Chapter 514B, Hawaii Revised Statutes, is
amended by adding a new/section to subpart B of part VI to be
appropriately desigr7ted and to read as follows:

"§514B- Asgociation meetings; failure to obtain a

quorum. (a) If é quorum ig-not-presgent at the first annual

meeting of the association in any vear, ‘then the association

shall .continue the meeting at least once for no more than ninety

days.

(b) If the association does .not continue the first meeting

pursuant to subsection (a), then the board of directors shall

call a continuation of the annual meeting within ninety days.

{¢) The quorum requirement at the continued meeting shall

be reduced to one-half of the requirement as stated in the

bylaws."
—SECTION27Sectior5t4B-104—Hawali-Revised—Statutes;—ie—
.amended-hbyamending subseetiern—ital—to-read-as—Eeollows+—

See suggested alternative and substifute language
re Section 5148-107, HRS, aftached herelo,

SB HMS 2014-1335 Section 8148-104, HRS, should not be reviserd,

[NASAOE M ETEER
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. agsociation;

S.B. NO. 3127

'%éi Except as provided in section 514B-105, and subjeﬁé//
to the provisions of the declaration and bylaws, the

even if unincorporated, may:

ard rules and

5, and amend the declaration, bylaws,
regulations; |
(2) Adopt and ‘amend budgets for revenues,/expenditures,
apd reserves ‘and collect assessmengs for cowmmon
expenses from undit owners, subjett to section
514B-148;
{(3) Hire and discharge [
independent contractors agenté, and emﬁloyees;
{(4) Institute, defend, or/inte eﬁe in litigation or
administrative progeedings in \its owﬁ name on behalf
of itself or twe or more unit owners on matters
affecting the/condominium. For the‘\purposes of

actions undexr chapter 480, associatliony shall be

deemed be "consumers";
(5) Make dontracts and incur liabilities;
(6) Regulate the use, maintemance, repair, replacement,

///and modification of common elements;

{7Y Cause additional improvements te be made as a part oﬁ\\

/

8B HMS 2014-1335

L ARTE

the common elements;
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S.B.NO. 3127

?é) Acquire, hold, encumber, and convey in its owﬁ naméx
\\\%ny right, title, or interest to real or personal
property; pfovided that:
{(a) degignation of additional areas to be/common
E\Ments or subject to common expendes aftgr the
1n1t1a1 f111ng of the declaratlo or bylaws shall

requlre e approval of at leaft gixty-seven per

cent of t;é\giit OwWners;
(B} If the develophr dlsclose to the initial buyer

in wrltlng that a d1t1 M 1 areas will be
designated as comm eélements whether pursuant to
an incremental or déiébd project or otherwise,
the requirements/of thig paragraph shall not

apply as to thbse additional areas; and

{C}) The requireméits of this paragiaph shéll not
apply to fhe purchase of a unit r a residént
managey, which may be purchased wjzhlthe approval
of tHe board;

(9) Subject/to section 514RBR-38, grant eésements, Tgases,
licenpses, and concessions tﬁrough dr over the common
elgments and permit encroachments on the common

lements;

SB HMS 2014-1335

LTI (L
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(11)

(12}

S.B. NO. 3/27

/.

Impose and receive any paymgnts, fees, or chargeg for
the use, rental, or operatiqn of the common elgments,
er than limited common elements describe /i;
seét'on 514B-35(2) and (4), and for serviges provided
to unit\ owners;

Impose charges and penalties, includjing late fees and
interest, fo..late payment of asiﬁssments.and levy
reascnable fin or vioclations ,6f the. declaratlon,
bylaws, rules, regulatlon of the association,

either in accordanc 1th the bylaws or, if the bylaws

" are gilent, pursuant ta 2 resolutlon adopted by the

board that establishes/a \fining procedure that states

the basis for the fife and allows an appeal to the-

board of the fine Arith notige' nd an opportunity to be

heard and providing that if the fine is paid, the unit

owner shall bave the rigpt to initigte a dispute

resolution/process as provided by sections 514B—161,‘
514B-162/ or by filing a request for an hdministrative
under a pilot program administered Yoy the
depirtment Qf commerce and consumer aﬁfairs;

Mpose reasonable charges for the preparation an

recordation of amendments to the declaratiom,

B HMS 2014-1335

A
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Page 5.

S.B. NO. 3)27

\\\\documents requested for resale of units, or statemedﬁif

{16)

(17)

(18)

(19)

//?ndunit owners or between two or more unit owners

of\unpaid assessments;
Prov Qi‘for cumulative voting through a provision in
the bylaws;

Provide f£or the indemnification of its officers,

board, committee members, and agents, and maintain

directors' and wfificers' liability inasurance;
Bssign its right Lo future income including the right
-to receive common expense assesaments, but‘oniy to the

extent section 514B-10

{e) eYéiessly S0 provides;

Exercise any other powers égiferred by the declaration
or bylaws;
Exercise all other powers that\may be exercised in

- thig State by legak/igtities of e same type as the
aggociation, excégl to the extentgénconsistent with

this chapter;

Exerciseé;? other powers necessary and proper for the

governange and operation of the associatio [and)]
By re ﬁi;tion, subject to sections 514B-146, §14B-161,

and/514B-162, require that disputes between the \board

regarding the condominium be submitted to nonbinding

SB HMS 2014-1335
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\\\\\ijternative dispute resolution in the manner describéa

In_the regulation as a prereguisite to commenceilent of

a juddaial proceedingl+]; and

(20) Notwithstahding any provigsion of law to the contrary,

beginning Ju\\\&v 2014, review th//;;rlng or continued

employment of a ézgég;ng ageﬁ//;t an a55001at10n

meeting. A managing agérit may be discharged subject

to review under this parag;ggh\if voted on by a

majority of uﬁiz/owners present\;E\@n agsociation

meetingy//a;naging agents discharged under this review

shatl be employed on a month-to-month ba;zg\until a

///;;;Iacement managing agent is employed." \\\\g

SECTION 3. Statutory material to be repealed is bracketed

and stricken. New statutory material 1e underscored.

SECTION 4. This Act shall take effect on July 1, 2014.

[y 1
INTRODUCED BY M}%ﬂ/

SB HMS 2014-1335
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SECTION 2. Section 514B-107, Hawaii Revised Statutes, is amended by adding new
subsections (g), {h), and (i), to read as follows:

(g) Notwithstanding any provision of the declaration and bylaws, the board of an association
managed by a managing agent shall have the authority to employ and terminate a managing
agent subject to subsection (h).

{h) Such employment may be terminated by vote of a majority of the unit owners at an
association meeting. If the employment is terminated, the managing agent contract will continue
for no longer than three months from the date of termination, and the bhoard shall employ a
different managing agent.

(i) An association where a majerity of units are a member of a time share organization and
regulated by Chapter 514E HRS is exempt from subsection (g) and (h).
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FFebruary 18, 2014

Senator Rosalyn H. Baker, Chair

Senator Brian T. Taniguchi, Vice Chair
Members of the Committee on Commerce
And Consumer Protection
Twenty-Seventh Legislature

Regular Session, 2014

Re: 8.RB.3127
Hearing on February 19, 2014, 9:00 a.m,
Conference Room 229

Dear Chair, Vice-Chair and Members of the Committee:
My name is Charles Pear. [ am appearing as legislative counse! for ARDA Hawaii.

ARDA Hawaii opposes the bill as presently drafted. ARDA Hawaii is currently having
productive discussions regarding proposed revisions with some of the other stakeholders.

The bill as carrently drafted would apply to time share condominiums.

In recent years, most time share resorts have been developed and are operated by major
hospitality brands such as Disney, Westin, Hilton, Marriott and so on. In virtnally every case, an
affiliate of the brand owner serves as the managing agent of the condominium.

In addition, most of these hospitality companies own and operate a vacation club that
allows owners of time share interests in a Hawaii resort to exchange their Hawaii use rights for
the right to use other time share plans in their vacation club. For example, a owner in Disney’s
Aulani resort may choose instead to stay in the Animal Kingdom time share plan at Walt Disney
World.

If the managing agent is discharged, however, then the project will no longer be branded
as a Disney, Westin, Hilton or Marriott resort. In addition, the resort will no longer be a
participating resort in the company’s vacation club.

In time share plans, it is very common for only a handful of owners to attend a meeting of
the association of owners. Under the bill as presently drafted, if a dozen owners attend a meeting
and seven of them vote to terminate the management agreement, then the project would lose its
branding and a// of the owners could lose their rights to participate in the vacation club.

P. Q. Box 2800 e Honolulu, Hawai i 96803-2800
Fwa Waterfront Plaza, 4% Flogr « 500 Ala Moana Boulevard « Honclulu, Hawai'f 95813

Telephone: (B08) 528-7300 » Fax: {808) 524-8293 » E-mail: info@mdlaw.com
3014852 :



Chair, Vice-Chair and Members,
Senate Committee on Comumerce
And Consumer Protection
February 18, 2014

Page2

This is a very important decision for the members of a time share plan. While there may
be valid reasons for an association to terminate its management agreement, such a decision
should not be made without the consent of at least a majority of all of the owners, not just a
majority of the handful that attend an association meeting.

For the foregoing reasons, ARDA opposes the bill at least as to a time share plan. We
fully understand that circumstance may differ for a condominium used as a principal residence
by the owners who live in the project. But if the committee is inclined to advance the bill, we
ask that you require that the vote of a majority of all the owners, not just a vote of a majority of
owners present, be required in the case of a time share condominium.

Thank you for your kind consideration of this legislation. I would be happy to take any
questions if you think that I may be of assistance.

Very truly yours,

MCCORRISTON MILLER MUKATI MACKINNON LLP

Charles E. Pear, Jr.

3014852
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Orlando, Florida 32819
(407) 418-7271

February 19, 2014

To:  Honorable Rosalyn Baker, Chair
Senate Committee on Commerce and Consumer Protection

RE: SB 3127 — Relating to Condominiums — In Opposition
Conference Room 229; 9:00 AM

Chair Baker, Vice Chair Taniguchi and members of the committee:

Starwood Vacation Ownership (“Starwood™) opposes SB 3127 which establishes provisions for
condominium association annual meetings and quorum requirements and provides that
condominium associations may call for the review and discharge of a managing agent hired by
the association upon a majority vote by the association members present.

This bill would allow an extremely small majority of owners to terminate an existing
management contract by permitting termination by a majority vote present at a meeting versus a
majority vote of the total voting interest. Most timeshare owners do not participate in the annual
meeting in person. This provision could allow 3 or 4 owners to make an extremely significant
decision on behalf of thousands of owners.

The provisions in SB 3127 are not appropriate for timeshare resorts. If the committee is
considering passing this bill, we would like to request an exemption for timeshare resort
condominiums.

Thank you for the opportunity to comment on this measure.
Robin Suarez

Vice President/Associate General Counsel
Starwood Vacation Ownership



SB3127
Submitted on: 2/18/2014
Testimony for CPN on Feb 19, 2014 09:00AM in Conference Room 229

Submitted By Organization ;z::':r: Pll:lisai?:;t
| Leimomi Khan || Individual || Support || No |

Comments: | am a condominium owner. If | understand this bill correctly, if the
Association is unable to transact business at a scheduled annual meeting because of
lack of quorum, it would schedule another meeting within 90 days with the quorum at
50%. Fully support this provision. It eliminates the possibility of a board retaining
themselves for an indefinite period and further seems reasonable especially since these
days so many owners live off-island.

Please note that testimony submitted less than 24 hours prior to the hearing, improperly
identified, or directed to the incorrect office, may not be posted online or distributed to
the committee prior to the convening of the public hearing.

Do not reply to this email. This inbox is not monitored. For assistance please email
webmaster@capitol. hawail.dov




SB3127
Submitted on: 2/16/2014
Testimony for CPN on Feb 19, 2014 09:00AM in Conference Room 229

Submitted By Organization ;?:sstllt?:; Plzees;?:;t
| Ted Walkey I Individual | Support || No |
Comments:

Please note that testimony submitted less than 24 hours prior to the hearing, improperly
identified, or directed to the incorrect office, may not be posted online or distributed to
the committee prior to the convening of the public hearing.

Do not reply to this email. This inbox is not monitored. For assistance please email
webmaster@capitol.hawaii.gov
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