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HAWAII 
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COMMUNITY ASSOCIATION NIANAGEMENT. 

Queen's Conrt " 800 Bethel Street, Suite 501 " Honolulu, Hawaii 96813 

February 14, 2014 

SB 3127 - SUPPORT WITH AMENDMENTS 

Dear Senators, 

I am submitting testimony on behalf of the Legislative Action Committee of 
Community Associations Institute (CAI), SB 3127 addresses to important issues 
condominiums face today. Please find attached proposed amendment language 
that CAI supports to accomplish the Bill's intent. Also, as President ofl-Iawaii 
First one of Hawaii's largest association management companies, I also support 
SB3127 with the amendments attached. 

Annual Meeting Quorum: A loophole in the current law allows directors to serve 
without having to stand for reelection. The bylaws of a condominium provide for an 
annual meeting; a meeting where directors are reelected and a mandatory tax 
resolution to file the association's income tax is adopted. If the association fails to 
obtain a quorum, often a board declares that they conducted the annual meeting with a 
result of no quorum and no business. The boards wait another year before scheduling 
the next annual meeting, Thus a director whose term has expired never stands for 
reelection and serves beyond their term. There are examples where such practice has 
occurred for years, particularly when a board in under fire for its decisions by 
homeowners. Boards have some ability to influence a quorum by the process they 
take to solicit proxies. The unintended consequence is that the association never 
approves its tax resolution for the tax-free rollover over of its funds which potentially 
imposes a future tax liability on the association. SB3127 mandates a second meeting 
within 90 days and reasonably reduces quorum assuring that directors will stand for 
reelection at the end of their term. Requiring an annual meeting and thus an election 
is a fundamental obligation of an association. 

Managing Agent Employment: There is an alarming trend in new associations 
where bylaws provide difficult or in some cases impossible circumstances for a board 
to terminate the Managing Agent. I have attached two examples of many of 
association bylaws that exemplify the problem. In these examples, the board has no 
authority to terminate a management contract without the prior vote of the majority of 
all homeowners, and in some cases as much as 80% of all homeowners. Clearly the 
board is charged with the fiduciary duty in the management of the association and 
should be free from constraints to make business decisions for the benefit of the 
association. In every new association, the owners inherited the Managing Agent and 
were not involved with the initial selection by the developer. A Managing Agent is no 
more than a business that should earn its contract though its efforts and trust of the 
board. The board will be most knowledgeable about its every day dealings with the 
Managing Agent. On the other hand, boards serve the homeowners, and of a majority 
of homeowners want a new Managing Agent the board should be required to comply. 
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.HAVVAU 
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COMMUNITY ASiiOCIATION MANAGEMENT 

Queen's Court • 800 Bethel Street, Suite 501 ' Honolulu, Hawaii 96813 

Our proposed amendment to SB 3127 allows the board (the Principal) to employ and 
discharge the Managing Agent while respecting the rights of homeowners to require a 
management change. This issue is best addressed with a new Section 514B-107, HRS 
as attached. 514B-104 HRS should not be revised. 

Community Associations Institute SUPPORTS SB3127 with the amendments 
attached. 

Sincerely, 

Richard Emery 
CAL Legislative Action Committee & 
President, Hawaii First, Inc. 
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THE SENATE 
lWENTY-SEVENTH LEGISLATURE, 2014 
STATE OF HAWAII S.S. NO. '?12.1 

JAN 7 3 2014 

A BILL FOR AN ACT 

RELATING TO CONDOMINIUMS. the association is unable to obtain 

BE IT ENACTED BY THE LEGISLA TRE OF THE STATE OF HAW All: 

SECTION 1. Chapt~rl 4B, Hawaii Revised Statutes, is 

amended by adding a n~s:~tion to subpart B of part VI to be 

appropriately designa ed and to read as follows: 

"§514B- As ciation meetin s; failure to obtain a 

quorum. ~(_a~) __ I_f_,_~g_u_o_ru_m~i-s-~_l'l_~ ... ·"--L. ~i::~e"'.s~eel'l._·~,&_a_t_t_h_e_f_i_· r_s~t._a_nn_u_a_l 
6 ·meeting of the association in any year, ·then the association 

7 shall .continue the meeting at least once for no more than ninety 

8 days. 

9 (b) If the association does not continue the first meeting 

10 pursuant to subsection (a) , then ·the board of directors shall 

11 call a continuation of the annual meeting within ninety days. 

12 (c) The guorum requirement at the continued meeting shall 

13 be reduced to one-half of the requirement as· stated in the 

14 bylaws." 

15 

SB HMS 2014-1335 

lll~lllllllllllllllill~li~lllllllmllllll~~l~llUIU 

See suggested alternative and substitute language 
re Section 5148· 107, /?RS, attached hereto. 
Sec lion 5148-104, HRS, should not be revised. 
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S.B. NO. 3127 

1 Except as provided in section 514B-105, and subje t 

2 t~ the p~ visions of the declaration and bylaws, the 

3 association, even if unincorporated, may: 

4 (1) Adop· and amend the declaration, bylaws, a.d rules and 

5 regulat'ons; 

6 (2) Adopt and mend budgets for revenues, expenditures, 

7 and reserves nd collect assessmen s for common 
'•. 

8 

9 

10 ( 3) 

to section expenses from u \owners, subj ct 

514B-148; ·--~ 
Hire and discharge [m.ati.aef'i-fl€!--a<'!eiaE-is-a£€1--&1;,ftE.r·] 

11 independent contractors and employees; 

12 (4) Institute, defend, or inte 'ene in litigation or 

13 administrative pro eedings in 'ts own name on behalf 

14 of itself or tw or more unit o ers on matters 

15 affecting the condominium. For the 'urposes of 

16 actions un er chapter 480, association shall be 

17 deemed be 11 consumers 11 ; 

18 (5) Make ontracts and incur liabilities; 

19 (6) Re late the use, maintenance, repair, replacenent, 

20 nd modification of common elements; 

21 (7 Cause additional improvements to be made as a part o 

22 the common elements; 

SB HMS 2014-1335 
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S.B. NO. 3131 

1 (8 Accruire, hold, encumber, and convey in its own na e 

2 ny right, title, or interest to real or perso l 

3 

4 

5 

pr ~rty; provided that: 

(A) esignation of additional areas to be common 

ele ents or subject to· common expe es after the 

6 initi filing of. the declaratio or bylaws shall 

.7 require e approval of at lea t sixty-seven per 

8 cent of the unit owners; 

9 (B) If the develop r disclose to the initial buyer 

10 

11 

that ditio al areas will be 

as commo1· liements whether pursuant to 

in writing 

designated 

12 an incremental or d project or otherwise, 

13 the requirements of this aragraph shall not 

14 apply as to t ose additiona areas; and 

15 (C) The require ents of this parag.aph shall not 

16 apply to he purchase of a unit r a resident 

17 manage , which may be pur.chas·ed wit the approval 

18 of t e board; 

19 (9) Subject to section 514B-38, grant easements, I ases, 

20 lice ses, and concessions. through or over the co 

21 el ments and perrriit encroachments on the common. 

22 lements; 

SB HMS 2014-1335 
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(11) 

S.B. NO. 3 /2? 

Impose and receive any payments, fees, or charge for 

the use, rental, or operation of the common el ments, 

o 1er than limited common elements describ~ in 

sect 'on 5143-35 (2) and (4)' and fo.r szrvi es provided 

'o =\w~ro; 
Impose ch~ge.s and penalties, includi g late fees and 

interest, f'dr. late payment of asse sments. and levy 

reasonable f~s for violations f the.declaration, 

bylaws, rules, ~egulatio'/, of the association, 

either in accordanc with tie bylaws or, if the bylaws 

are silent, pursuant t resolution adopted .by the 

board that establishes a ining procedure that states 

the basis for the f' e and llows an appeal to the 

boa:i:d of the fine with notice. nd an opportunity to be 

heard and provi·ing that if the :i'ne is paid, the unit 

owner shall ve the right to initi te a dispute 

resol.ution process as provided by sec 'oils 5148-161, 

5148-162, or by filing a request for an dministrative 

19 heari1 under a pilot program administered y the 

20 dep; rtment of commerce and consumer affairs; 

21 for the preparation a 

22 recordation of amendments to the declaration, 

SB HMS 2014-1335 
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S.B. NO. 3127 

1 ocuments requested for resale of units, or stateme ts 

2 o unpaid assessments; 

3 (13) Prov e for cumulative voting through a provis on in 

4 

5 . (14) 

6 

7 

the byl ws; 

Provide f the indemnification of its o)ticers, 

board, commi-tee members, and agents, £d maintain 

directors' and fficers' liability i surance; 

8 (15) Assign its right o future income including the right 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

(16) 

(17) 

.to receive common e ense asses ments, but.only to the 

extent section 514B-10 (eli:-ressly so provides; 

Exercise any other power onf erred by the declaration 

or bylaws; 

Exercise all other PJ ers that 

this State by legalentities of 

may be exercised in 

e same type as the 

association, ex pt to the extent i consistent with 

this chapter; 

(18) Exercise .a other powers necessary and roper for the 

governan e and operation of the associatio · [aREl] 

19 ( 19) By re lat ion, subject to sections 514B-146, 14B-161, 

20 and 514B-162, require that disputes between the oard 

21 two or more unit owners 

22 regarding the condominium be submitted to nonbinding 

SB HMS 2014-i335 
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S.S. NO. ~12? 

~ alternative dispute resolution in the manner descr~ 

~ the regulatio~ as a prerequisite to commenC)T~t of 

a jud ial proceeding(7]; and ~ 
(20) Notwithsta rovision of law ,~he contrar 

be inning July 2014, review t or continued 

employment of a at an association 

meetin . be dischar ed sub'ect 

to review if voted on by a 

ma'orit it owners " " . . resent at an association 

er this review 

ed on a month-to-month basis ntil a 

replacement managing agent is employed." 

13 SECTION 3. Statutory material to be repealed is bracketed 

14 and stricken. New statutory material is underscored. 

15 SECTION 4. This Act shall take effect on july 1, 2014. 

16 ~ l 
INTRODUCED BY. ~,(~t' 
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S.S. NO·. 3/27 

Report Title: 
Condominium Associations;, Managing Agent; Condominium Boards 

Description: 
Establishes provisions for condominium association annual 
meetings and quorum requirements. Provides that condominium 
associations may call for the review and discharge of a managing 
agent hired by the association upon a majority vote by the 
assoc.iation members· present. Effective July 1, 2014. 

The summary description of legislation appearing on this page is for informational purposes only and is 
not legislation or evidence of legislative intent. 

SB HMS 2014~1335 
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SECTION 2. Section 5148-107, Hawaii Revised Statutes, is amended by adding new section (g), (h), and 

(i), to read as follows: 

(g) Notwithstanding any provision of the declaration and bylaws, the board of an association managed 

by a managing agent shall have the authority to employ and terminate a managing agent subject to 

subsection (h). 

(h) Such employment may be terminated by vote of a majority of the unit owners at an association 

meeting. If the employment is terminated, the ]managing g agent contract will continue for no longer 

than three months from the date of termination, and the board shall employ a different managing 

agent. 

(i) An association where a majority of units are a member of a time share organization and regulated by 

HRS 514E is exempt from subsection (g) and (h). 



Partial List of Abuses that might require Legislation - Page 4 of 6 pages 

(1) If the Managing Agent Is an 
affiliate of or a person afflllaled wllh tho Dovoloper then 
(I) the Developer must abstain from lhe vole, and (ii) 
the Developer's voles will not be considered when 
determining whelhar a Majarlly of the Owners have 
voted to give lhe noUce; 

~ .. (2) A decision not Io renew lhe 
Manage1nonl Ccintract cannot be n1ade by)he Boord 

\ alodne,; lhe Board has -no ptiWt:fr -9[ ,~~1thorlly '10 do,'so; 
...._.an· 

..--- • (3) Neither the Board nor any 
officer, .Olr~clor, eTJ1plbyee or cigent 'Of tbo :As'soCiation 
can give the notice before a Majority of the Own1ns 
vote not to renew the ManaQen1'ent Contract at ·a:i 
annual or special n1eellng, of, the Association~ Any 

\.- ...,lie.• sent before then.will be void, 

-

E. CANCELLATION BY TNE ASSOCIATION, The 
Mcnagamant Contract must give the Association the 
tight to cancel In each of the following slluatlons: 

1) FOR CAUSE, The Assoclallon must 
have the right to cancel the Management Contract 
whenever U'\o Managing Agent broaches or falls to 
observe or perform a n1alerlal part of the Management 
Contract and falls lo cure Its breach or default within 
the limo potmltled by tho Management Contract; 

21 WITHOUT CAUse. The AssocloUon 
must have the right to canool the Management 
Contract on nol more than alxly (60) days' wrltlen 
notice. The Management Contract may provide that 
the Association cannot give lhl• notice or cancellation 
unless (i) the Boatd recommends such action, and (Ii) 
80'Vu of lhe Owners vote to do so at an annual or 
special meeting of the Association held w\lh\n:one,year 
before such notice of cancellallan: If the Management 

1--t'C~ on tr Set contains :such a prolilsion, then: 

(a) If the Managing Agonl Is an 
efflllate of or a person afflllated with tho Developer then 
(I) the Developer must abstain from the vote, and (II) 
the Developer's votes will not be considered when 
determining wtielhor a Majority of the Owners have 
voted to give the nolice of cancellation: 

(b) A decision lo cancel cannot bo 
made by !he Board alone; lhe Board has no power or 
authorlly to do so: and 

{c) Neither the Board nor any officer, 
Director, employee or agent of the Association can 
give tho notice of cancellation before • Majority of the 

Copyrlghl@2004 Charl~s E. Peer, Jr. ard 
M<:Corrislon M!Uer Mukai MacK!mo1~ LLP 
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Owners vote tooancel the Managemenl Contract at an 
annual or spetlal meeting of the Association. Any 
notice sent before then will be: void. 

f, CANCELLATION BY THE MANAGING AGENT, 
The Management Contract m1.lst . provide that 
Managing Agent has the right lo cancel the 
Management Contract on not more than sixty (60) 
days' wrilten notice. 

G. FEES. The Management Contract must 
specifically stat• lha foes to be paid to the Managing 
Agent by the Associalion. Tho fees do not have lo be 
stated as a dollar amount. For example, lhe 
management fee may be set lo a pereilntage of the 
Project's Common Expenses or to coat plus a 
percentage profit. 

H. SOND. From lime to lime, lhe Managing 
Agont must provide evidence salisractory lo the Board 
that tho Managing Agent I• bonded under a fidelity 
bond In the minimum amount required by the 
Condominium Property Act. 

7.) EMPLOYMENT OP RESIDENT MANAGER. The Board 
may also employ a resident manager or may cause the 
Managing Agenl lo clo so. In either case, the Board 
will set the compensation of any resident manager. 
The Board may delegalo lo the resident manager any 
of Its powers and dulles except those that. by law or 
under the Condominium Documents, 11 cannot 
delegate. 

7,4 LIMITATIO!il ON AUTHORITY TO ENlER INlO 
CONTRACTS, Neither the ABSoclalion nor the Managing 
Agent may enter Into a conlract with someone else to 
furnish goods or services for the Common Elements or 
to the At$oclallon for a perlod longer than one year 
unless authorized by the vole or written consenl of a 
Majority of lhe Owners Voling. The Developer inust 
abstain from lhls vo1e. This rule does not apply, 
however, lo: 

a> The Managemen! Contract. 

'.• A contract with a public ulillly company Ii lho rates 
charged by II are regulated by tho Public Ulllllies 
Commission. The term of the contract, however, 
must be Iha shortest lerm' lhe suppl!er wlll accept 
et the regulated rote. 

,,. Prepaid casually and/or lleblllty Insurance policies 
not lastlng more than ttvee years, provided that the 
po!loy pemills "short-rate cancellation- by the 
Insured. 



Partial List of Abuses that might require Legislation - Page 1 of 6 pages 

1. Bylaws of the Association of Apartment Owners of H okua at 1288 Ala Moana 
Document number 3023804, Dated November 6, 2003, pages 15-16 (See item 7) 

of the Association in litigaUon, orbilration, mediation or 
udminislralive proceedings In matters relating 10

1 

(i} 
enlorce1nenl of !he COndorninium Oocurnonls; (Ii) 
dnmaoc to the Common Elements to tho oxlont that 
!he AssociRllon is obligated lo maintain and ropalr it: 
(iii) damage lo any porl ol any Apar1nu.inl to Iha oxlenl 
thol tho Association is obllgated to m1;dntaln nnd repnlr 
it; or (iv) damago lo the Apar1n1onls which arises out 
of, or is integrally related to, damage to any lhe · 
Common Elements or to ~ny part or any Apartment to 
lhe oxtonl that lhe Association ts obl!galed Lo rnalntaln 
nnd repair 1hom. If !ho Boord or on Owner requosls 
madlalion of a dispute, tho o1her party In \he dispulo 
:->hall be required to par11cipale In modiallon. Each 
purly shall bo wholly rosponsible !or its own cosls ol 
pa~lclpatlng In mooiation. onloss al the end of the 
modlnl!on proce$S, bolh partlos agree lh(lt one parly 
nhnll pay nil or a speclllod portion ol tho modlallon 
costs. II \ho Board or nn Owner refuses 10 parlicipate 
In the mAdlalion of a particular dispula, a court may 
take tills refusal Into consideration when awnrdlng 
costs und attorneys' foes. 

7,l MANAGING AGENT, 

A. MANAGING AOEHT. The Associalion musl 
hire and at 3U limes ll must have a Managlng Agent. 

B. OUALIFICATIONS. Tho Munaging Agent 
nrns\ be properly ragislered wilh th& Real Estate 
Corrunlsslon of the Stale of Hawuli. The Managing 
Agont mDy ho lhe Dovclopcf or an nlfillato of lho 
Devolopar. 

C, SELECTION. Tho oeveloper has the right to 
choose and employ lhe lirsl Managing Agan! lor lhu 
Project. (Al tho outset, the Developer Is tho only 
Mnmbor of lhe Association.) II the first Managing 
Agent rnust. b~ replQced for any reason, the BoRrd wm 
chooso !ho rcplacemcnl. Tho Board musl use ils best 
ofloT1s lo hire and keep a responsible company as the 
MRnaulng Agnnt. 

0. MANAGEMENT CONlRACT. Tho Managing 
Agan! muRI sign u wrlllon conlrnct (tho "Man.1gamenl 
Contract'}. Subjoct lo the requirements of lhu 
Condominium Pcopo11y At:t: 

1) POWERS AND 0Ul\E.S. lh!:! 
Mannuemcnt Contiacl may dolegrtle lo Iha Mnnagino 
Agent any at tho Board's powor& and dullos excopt 
thoso lhul, by law 01 under lhe Condonlinium 
Docu1nonts, ii Cilnnot dolegnte. II may also permit !he 
Mnnnoing Agent lo cleloga10 its power and dulias to 
ono or 1noru sub~ngonls lor nny period nnd upt>n uny 
terms it doe1ns p1opor. In all cnsas, Iha Mnnnoing 
A!,l~)nl and any r.ub·ngonls will he ~ubjocl 10 lho 

15 

direction of lhe BoarcJ and lo !he limits listed in Seclion 
7.4. 

2) TEHM. l'he Managemon1 Contract: 

{a) May p1ovlde for,an lnillai torn1 ol 
not mo~e lhan one yenr from Iha S!o.rtlng Dale. Tha 
•starting Dard is lho date on which lho Mnnaging 
Agent must begin Its pertormanca. Unless olhorwiso 
prQvil.Jctl in tho Managemenl Conlracl, . Iha Starting 
oat~ will bo the lator of (i) lhe lirst dato on which a 
deed of an Apnrtmenl Is recorded, or {lij tho first dato 
on which the City and Counly ol Honolulu issues a 
1omporary or pertnnnont cortilicalo of occupancy for an 
Apal1menl in 1h11 Projocl. 

(b) May provluo that alter tho llrsl 
term and each lalor term ends, tho conlrilc1 will bo 
renewed automalically unless a wrinen notice 
canceling thE1 M~nagement Contract ls sent by eilher 
porly at loatil sl>ety (60) days.bolorc the renewal dnto. ,...._ 
The -M_an11gumenl ConlrRcl may provldo lhal tho ' 
Association r,annol give 1hls nolico unluss a Majority ol 
the Owi'lors volo 10, cJo so -al ttn annual or spocinl 

, moohng ·of ll1o'Assoc:ltlti,t'Jn hold wilhin on.e y(!ar bal<>re 
'\ho .ronow_al. Unlo., It tho Munagement Contract Lo-­
contains s~ch a p1ovision, lhen: 

(1) If tho Managing Agent is an 
affillale ol or a pe1son alliliatod with lho Oovolopor I hon 
(i) Ille Developer rnuitl abslaln from \ho volo, and (ii) 
Iha Dovelopefs volos will 001 !Jo considorod whon 
dalormln!ng wholhor n Majnrity of lho Owners have 
voled to give the notice; .,..... -

(?.) A docision not 10 ronow tho 
ManaQeiJi"ijrit Con!racl cn11nol 00 mado- by lhe BodnJ 
alone: lhe Boord hill1 no powor or f!Ulho1i1y lo do so; - --

', . , (3) Neill1er ~ho Board nor uny 
<;!fleer, D1rf)(;!Of, employee or agon1. of lhb Association 
can yive, tho riotico bulora a Majorily ol \he Owne'rs 
vole not to n:inow lho Mflnauemant Contract at 'an 
::i.nnunl or -spnCi:il monllng of !ho Assocblion. Any 
nolico S(lnl bnlurc lhQn will bo void. - -

E. CANCELLAYION oV THY! ASSOCIATION. Tho 
Managemen1 Conlracl musl give the Association Iha 
right to cancelira each of !he lollowing s11uaUons: 

1) Fon CAUSE. The Associallon must 
haVY: Iha rinht 10 cancel lhe Management Contracl 
whcnevur tl1~ Managing Agent llruaches or !oils 10 
observe or po1form a rna\erlal part ol lhe Management 
Contracl and lails lo cure ill:i breach or detaun willun 
lho lilno P'->rmlttcd by the Manauomon\ Contracl; 



P.O. Box976 
Honolulu, Hawaii 96808 

February 17, 2014 

Honorable Rosalyn H. Baker 
Honorable Brian T. Tanaguchi 
Commerce and Consumer Protection 
415 South Beretania Street 
Honolulu, Hawaii 96813 

Re: SB 3127/ SUPPORT 

Dear Chair Baker, Vice-Chair Tanaguchi and Committee Members: 

I am the Chair of the Community Associations lnstitute's Legislative Action Committee 
("CAI"). CAI, which represents the association industry in this State, supports SB 3127 with 
the Amendments recommended by Richard Emerv in his testimony of Februarv 14, 2014, 
submitted on behalf of CAI. 

Annual Meeting Quorums must be lowered to prevent "rollover Boards". This Bill 
(together with the amendments) addresses the issue of many condominium associations being 
unable to conduct annual ownership meetings because of the "quorum requirements." The two 
most important issues that typically need to be addressed at these annual meetings are the 
election of directors and adopting the "tax rollover" resolution so that association can maintain 
its non-profit status. This Bill provides a mechanism so that this will happen on an annual basis 
and not allow for "rollover boards" (i.e., boards that continue without elections). 

Managing Agent Contracts should be left to the Board to decide. The other issue 
.·addressed by this Bill (together with the amendments) focuses on giving the power to 
association boards to terminate and enter into management company contracts. Not all 
condominium associations have this provision in their governing documents and many times 
there is a requirement of ownership approval of such termination or retention. This requirement 
is an unnecessary "hurdle" for association boards as they are mandated to administer the 
association's property and manage those that are hired to handle the day-to-day functions of the 
association. It is only logical that all condominium boards have the right to hire and terminate all 
contractors, employees and agents, including managing agents. The Bill does this as amended. 

The amendments also provide a "safety net" or voice to the owners in the event that a 
majority of unit owners disagrees with the board's retention of a managing agent. 



Honorable Rosalyn H. Baker 
Honorable Brian T. Tanaguchi 
February 17, 2014 
Page 2 of 2 

Thank you for your time and consideration, and we respectfully request the Committee 
pass SB 3127with the proposed amendments. Thank you. 

Very truly yours, 

Christian P. Porter 



February 17, 2014 

HAWAl'I STATE ASSOCIATION OF PARLIAMENTARIANS 
LEGISLATIVE COMMITTEE 
P. 0. BOX29213 
HONOLULU, HAWAl'I 96820·1613 
E·MAIL: HSAP.LC@GMAIL.COM 

Honorable Senator Rosalyn H. Baker, Chair 
Honorable Senator Brian T. Taniguchi, Vice Chair 
Senate Committee on Commerce and Consumer Protection (CPN) 
Hawaii State Capitol, Room 229 
415 South Beretania Street 
Honolulu, HI 96813 

RE: Testimony with COMMENTS regarding SB3127; Hearing Date February 19, 
2014 at 9:00 a.m.; sent via Internet 

Aloha Chair Baker, Vice-Chair Taniguchi, and Committee members, 

Thank you for the opportunity to provide testimony on this bill on behalf of the Hawaii State 
Association of Parliamentarians ("HSAP"). 

I will address the larger issues presented by this bill below: 

A. Section 1 -- Association Meetings; Failure to obtain a quorum 

The bylaws of many condominium associations provide for annual meetings. At these 
meetings, reports are provided, directors are usually elected, a tax resolution is adopted, 
and there may be borrowing or expense related resolutions. 

There are a few considerations associated with annual meetings that lead to the 
requirement for associations to have functioning annual meetings: 

1. Many developers have handicapped associations through the use of boiler plate 
bylaws with unrealistic quorum amounts and voting procedures for official associa­
tion action. This has caused difficulty in conducting business at annual meetings. 

2. A few boards have simply decided that the effort and expense of continuing an 
annual meeting in order to obtain a quorum cannot be financially justified. 

3. A few boards have used the failure to obtain a quorum as a mechanism to continue 
their term in office.1 

1This can backfire for the same board because a no quorum meeting would provide 
that more positions are up for election in a subsequent year, making a complete takeover 
by a temporary majority at the next annual meeting more likely. 
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4. There is a risk that the Internal Revenue Service will impose taxes on a condomin­
ium association for failure to formally adopt when it known as a rollover resolution. 

The wording in SB3127, Section 1 is problematic because it doesn't entirely solve the 
problem. 

We worked with the Hawaii Chapter of the Community Associations Institute (CAI) 
to draft wording that was more precise. The wording is highlighted on the bill that 
is attached to these comments. 

B. Section 2 -- Relating to Managing Agents 

The proposed wording completely changes the responsibility for "reviewing and dis­
charging" a managing agent from a board of directors to a majority of members present 
at an association meeting. 

The current wording in Section 2 presents the antithesis of good management and 
will have a completely negative effect on condominiums throughout the state. 

A Managing Agent is a vendor with a fiduciary relationship to the association. The Manag­
ing Agent receives direction from the board of directors. The board of directors has a duty 
to take care of and act on behalf of the association. 

A condominium association is not a plebiscite where the members at an association 
meeting decide every element of the management agreement. 

A further problem exists with developer imposed bylaws that make it nearly impossible for 
either a board or the association to discharge a managing agent. For example, one 
association's bylaws make it impossible for the board to fire a managing agent without prior 
notice at an association meeting and an 80% vote of the owners. 

We heard concerns in the House Committee hearing about the differences between time­
sharing and condominiums regarding this issue. Therefore, an exception has been 
proposed for associations which contain a majority of time-share units. 

We propose the following: 

1. The board must remain responsible for the hiring, supervising, and discharging a 
managing agent. 

2. At an annual or a properly noticed special meeting, the owners by "vote of a majority 
of the unit owners" will have a simple right to reject a managing agent. This rejection 
shall act as an order for the board to find a different managing agent within a limited 
period of time. 

3. This section would not apply to an association where a majority of the units are part 
of a time-sharing organization and regulated by the HRS Chapter 514E. 
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A majority of the unit owners currently has the power to remove and replace the entire 
board [HRS §5148-106(f)]. The voting requirement in the proposed change makes sense 
because it already provides for new management through a complete replacement of a 
board. That same voting level could easily extend to the board's subsequent removal of 
a managing agent 

We believe this balances (a) the board's responsibility for hiring a proper managing 
agent with (b) the association's right to exercise veto power in a way that doesn't 
become micro-management. 

We worked with the CAI to draft wording that was more in line with this principle. 
The wording is attached to these comments on the last page. 

If you require any additional information, your call is most welcome. I may be contacted via 
phone: 423-6766 or by e-mail: hsap.lc@gmail.com. Thank you for the opportunity to 
present this testimony. 

Sincerely, 
Digitally signed by Steve Glanstein 

S G I 
• DN: cn=Steve Glanstein, o, ou, t eve a n st e I n email~Sto,,gh;@Gmail.com, c=US 

Location: Honolulu, HI 
Date: 2014.02.17 15:37:28·10'00' 

Steve Glanstein, Professional Registered Parliamentarian 
Chair, HSAP Legislative Committee 
SG:tbs/Attachment 
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THE SENATE 
TWENTY-SEVENTH LEGISLATURE, 2014 
STATE OF HAWAII 

S.B. NO. ?J12; 
JAN Z 3 2014 

A BILL FOR AN ACT 

RELATING TO CONDOMINIUMS. 

BE IT ENACTED BY THE LEGISLAL OF THE STATE OF HA w All: 

the ass,aciation is l1nable to obtain 

SECTION 1. Chapter~~B, Hawaii Revised Statutes, is 

amended by adding a ne~section to subpart B of part VI to be 

appropriately desig~ed and to read as follows: 

"§514B- Asf?ociation meetings; failure to obtain a 

quorum. (a) If,{ quorum -i-s-RG·t-J,:Jr-ese-&t. at the first annual 

meeting of the association in any year, ·then the association 

shall .continue the meeting at least once for no more than ninety 

days. 

(b) If the association does.not continue the first meeting 

10 pursuant to subsection (a) , then the board of directors shall 

11 call a continuation of the annual meeting within ninety days. 

12 (c) The guorum requirement at the continued meeting shall 

13 be reduced to one-half of the requirement as· stated in the 

14 bylaws." 

SB HMS 2014-1335 

lll~lllllllll~lllllllllllllllllllllllllllllllllllll~IH 

See sug9ostec! alternative and substitute la11g1.1a90 
re Section 5148-107, HRS, attachocl /1oreto. 
Section 5148-104, HRS, sl10ukf not be revisqcf. 
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S.B. NO. 3117 

1 Except as provided in section 514B-105, and 

2 visions of the declaration and bylaws, the 

3 association, even if unincorporated, may: 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

(1) Adop· and amend the declaration, bylaws, a"d rules and 

( 2) 

( 3) 

( 4) 

regulat'ons; 

Adopt and ,~mend budgets for revenues, expenditures, 

and reserves nd collect assessmen_s for common . 
expenses from un~ owners, subject to section 

514B-148; -- \ 

Hire and discharge [•m£~i§C>j'f§t-tt§fe!iE-l;;-aTJ"1-~;ft<=-r 

independent contractors agents, and employees; 

Institute, defend, ·::~te ene in litigation or 

administrative pro-~d:~gs in 'ts own name on behalf 

of itself or tw or more unit o ers on matters 

affecting the condominium. For the 'urposes of 

actions un-er chapter 480, association shall be 

deeme/ be "consumers"; 

(5) Make contracts and incur liabilities; 

(') ~•<e <he u•e, mo<n<en~ee, repo;r, reploee~, 
~nd modification of common elements; --~~ 

~) Cause additional improvements to be made as a part o~ 

the common elements; 
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S.B. NO. 3121 

~'\ Acquire, hold, encumber, and convey in its own na~ 
'\,ny right, title, or interest to real or person~ 
p~perty; p~ovided that: 

(A) \\signation of additional areas to be common 

el~nents or subject to· common expe/ es after the 

init~l filing of the declaratiouf or bylaws shall 

requir~e approval of atzlea•~ sixty-seven per 

cent of t~u~~t owners; 

(B) If the de::l~r disclosJ to the initial buyer 

in writing that\\t~~la1 areas will be 

designated as commorx_elements whether pursuant to 

an incremental. o:!~a~d project or otherwise, 

Che require~n'."~of Chi~•grOph •h•ll noc 

apply as to those additiona~reas; and 

IC) The reqoi~C• of Chi• p•r•g •ph •h•ll ~c 
apply t/'he purchase of a unit ~ a resident 

manag;.r:~~~hich may be purchased withsthe approval 

of tl71e board; 

(9) Subject to section 514B-38, grant easements, I ases, 

or 

efments and permit encroachments on the common 

j.1ements; 
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(11) 

S.B. NO. 3/2'7 

Impose and receive any payments, fees, or chargz~~r 
the use, rental, or operation of the common ~ements, 

o er than limited common elements describ/, in 

sect'~n 514B-35(2) and (4), and for szrvi,.es provided 

co=~~"' 
Impose ch'rges and penalties, includ~ g late fees and 

interest, fo. late payment of as~ments and levy 

bylaws, rules, an~egulation of the association, 

either in accordanc with t e bylaws or, if the bylaws 

board that establishes a fining procedure that states 

the basis for the f li e an~llows an appeal to the 

boa~d of the fine ith noti9e nd an opportunity to be 

heard and provi<ing that if the ine is paid, the unit 

owner shall . ve the right to initL te a dispute 

resol.ution process as provided by sec 'ons 514B-161, 

514B-162, or by filing a request for· an odministrative 

for the preparation 

recordation of amendments to the declaration, 
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S.B. NO. 3127 

o unpaid assessments; 

(13) Prov~ for cumulative voting through a provis'on in 

the byl~; . 

·(14) Provide fo,r the indemnification of its of ·icers, 

board, com~·tee members, and agents, and maintain 

directors' and fficers' liability i~rance; 
(15) Assign its right o future inco:~·~ncluding the right 

io <eoeive oo~on e ~e eeee.?.'...,;,, bui ~ly io ihe 

extent section 514B-10 (e) ex~essly so provides; 

(16) Exercise any other powers ~ferred by the declaration 

(17) 

(18) 

(19) 

or bylaws; 

Exercise all other po ers that may be exercised in 

this state by lezga~ntities of ~e same.type as the 

associationzexc pt to the extent ~consistent with 

this chapter; 

Exercise2a, other powers necessary and .roper for the 

governa/"e and operation of the associatio · [aael] 

By_r_;:£1ation, subject to sections 514B-146, 14B-161, 

aJ514B-162, require that disputes .between the oard 

/

nd unit owners or between two or more unit owners 

egarding the condominium be submitted to nonbinding 

SB HMS 2014-1335 
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S.S. NO. ?J/2? 

1 lternative dispute resolution in the manner described 

th 1 . . : /. f 
o e regu ation as a prerequisite to commencement o 

a judi-ial proceeding[~]; and ~ 
~ Notwithsta14in revision of law~he contrary, 

2 

3 

4 

5 beginning July , 2014, or continued 

6 ent of a at an association 

7 meeting. be 

8 to review if voted on b a 

9 owners resent at an association 

10 

11 
/ 

shciYl be em ed on a month-to-month basis ntil a 

12 /-~acement managing agent is employed." ~ 
13 SECTION 3. Statutory material to be repealed is bracketed 

14 and stricken. New statutory material is underscored. 

15 SECTION 4. This Act shall take effect on july 1, 2014. 

16 ~ 1 

INTRODUCED BY. ~,,( ~t' 
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SECTION 2. Section 5148-107, Hawaii Revised Statutes, is amended by adding new 
subsections (g), (h), and (i), to read as follows: 

(g) Notwithstanding any provision of the declaration and bylaws, the board of an association 
managed by a managing agent shall have the authority to employ and terminate a managing 
agent subject to subsection (h). 

(h) Such employment may be terminated by vote of a majority of the unit owners at an 
association meeting. If the employment is terminated, the managing agent contract will continue 
for no longer than three months from the date of termination, and the board shall employ a 
different managing agent. 

(i) An association where a majority of units are a member of a time share organization and 
regulated by Chapter 514E HRS is exempt from subsection (g) and (h). 



McCoRRisroN MILLER MUKAI MAcKINNoN LLP 

I\ T T () H N E Y S /\ T L ~·\ \V 

CHARI.ESE. PEAR, JR. DIRECT #s: 
PHONE- (808) 223-1212 

i'AX -(808) 535-8029 
E-MAii.· PEAR@M4LAW.COM 

February 18, 2014 

Senator Rosalyn H. Baker, Chair 
Senator Brian T. Taniguchi, Vice Chair 
Members of the Committee on Commerce 
And Consumer Protection 
Twenty-Seventh Legislature 
Regular Session, 2014 

Re: S.B. 3127 
Heming on February 19, 2014, 9:00 a.m. 
Conference Room 229 

Dear Chair, Vice-Chair and Members of the Committee: 

My name is Charles Pear. 1 am appearing as legislative counsel for ARDA Hawaii. 

ARDA Hawaii opposes the bill as presently drafted. ARDA Hawaii is currently having 
productive discussions regarding proposed revisions with some of the other stakeholders. 

The bill as currently drafted would apply to time share condominimns. 

In recent years, most time share resorts have been developed and are operated by major 
hospitality brands such as Disney, Westin, Hilton, Mmriott and so on. In virtually every case, an 
affiliate of the brand owner serves as the managing agent of the condominium. 

In addition, most of these hospitality companies own and operate a vacation club that 
allows owners of time share interests in a Hawaii resort to exchange their Hawaii use rights for 
the right to use other time share plans in their vacation club. For example, a owner in Disney's 
Aulani resort may choose instead to stay in the Animal Kingdom time share plan at Walt Disney 
World. 

If the managing agent is discharged, however, then the project will no longer be branded 
as a Disney, Westin, Hilton or MatTiott resort. In addition, the resort will no longer be a 
pa1ticipating resort in the company's vacation club. 

In time share plans, it is very common for only a handful of owners to attend a meeting of 
the association of owners. Under the bill as presently drafted, if a dozen owners attend a meeting 
and seven of them vote to terminate the management agreement, then the project would lose its 
branding and all of the owners could lose their rights to participate in the vacation club. 

301485.2 
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This is a very important decision for the members of a time share plan. While there may 
be valid reasons for an association to terminate its management agreement, such a decision 
should not be made without the consent of at least a majority of all of the owners, not just a 
majority of the handful that attend an association meeting. 

For the foregoing reasons, ARDA opposes the bill at least as to a time share plan. We 
fully understand that circumstance may differ for a condominium used as a principal residence 
by the owners who live in the project. But if the committee is inclined to advance the bill, we 
ask that you require that the vote of a majority of all the owners, not just a vote of a majority of 
owners present, be required in the case of a time share condominilun. 

Thank you for your kind consideration of this legislation. I would be happy to take any 
questions if you think that I may be of assistance. 

Very truly yours, 

McCORRISTON MILLER MUKAI M.~CKINNON LLP 

Charles E. ear, Jr. 

301485.2 



STARWOOD 

9002 San Marco Court 
Orlando, Florida 32819 
(407) 418-7271 

February 19, 2014 

To: Honorable Rosalyn Baker, Chair 
Senate Committee on Commerce and Consumer Protection 

RE: SB 3127 - Relating to Condominiums - In Opposition 
Conference Room 229; 9:00 AM 

Chair Baker, Vice Chair Taniguchi and members of the committee: 

Starwood Vacation Ownership ("Starwood") opposes SB 3127 which establishes provisions for 
condominium association annual meetings and quorum requirements and provides that 
condominium associations may call for the review and discharge of a managing agent hired by 
the association upon a majority vote by the association members present. 

This bill would allow an extremely small majority of owners to terminate an existing 
management contract by permitting termination by a majority vote present at a meeting versus a 
majority vote of the total voting interest. Most timeshare owners do not participate in the annual 
meeting in person. This provision could allow 3 or 4 owners to make an extremely significant 
decision on behalf of thousands of owners. 

The provisions in SB 3127 are not appropriate for timeshare resorts. If the committee is 
considering passing this bill, we would like to request an exemption for timeshare resort 
condominiums. 

Thank you for the opportunity to comment on this measure. 

Robin Suarez 
Vice President/Associate General Counsel 
Starwood Vacation Ownership 
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Comments: I am a condominium owner. If I understand this bill correctly, if the 
Association is unable to transact business at a scheduled annual meeting because of 
Jack of quorum, it would schedule another meeting within 90 days with the quorum at 
50%. Fully support this provision. It eliminates the possibility of a board retaining 
themselves for an indefinite period and further seems reasonable especially since these 
days so many owners live off-island. 

Please note that testimony submitted Jess than 24 hours prior to the hearing, improperly 
identified, or directed to the incorrect office, may not be posted online or distributed to 
the committee prior to the convening of the public hearing. 

Do not reply to this email. This in box is not monitored. For assistance please email 
webmaster@capitol.hawaii.gov 



583127 
Submitted on: 2/16/2014 
Testimony for CPN on Feb 19, 2014 09:00AM in Conference Room 229 

Testifier Present at Submitted By Organization 
Position Hearing 
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Comments: 

Please note that testimony submitted less than 24 hours prior to the hearing, improperly 
identified, or directed to the incorrect office, may not be posted online or distributed to 
the committee prior to the convening of the public hearing. 

Do not reply to this email. This inbox is not monitored. For assistance please email 
webmaster@capitol.hawaii.gov 
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