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TESTIMONY ON SENATE BILL NO. 2820- RELATING TO INSURANCE. 

TO THE HONORABLE ROSALYN H. BAKER, CHAIR, AND MEMBERS OF THE 
COMMITTEE: 

My name is Gordon Ito, State Insurance Commissioner ("Commissioner"), 

testifying on behalf of the Department of Commerce and Consumer Affairs 

("Department"). Thank you for hearing this bill. The Department strongly supports this 

Administration bill. 

The purpose of this bill is to streamline and improve the operations of the 

Insurance Division and to ensure that the Insurance Division retains its accreditation 

with the National Association of Insurance Commissioners ("NAIC"), and complies with 

the federal Patient Protection and Affordable Care Act, Public Law 111-148 ("PPACA") 

by updating the Insurance Code, Hawaii Revised Statutes ("HRS") chapter 431 

("Insurance Code"), and chapter 432, HRS. 

SECTIONS 1, 2, and 3 of the bill add new sections to Article 1 DA of chapter 431, 

HRS, chapter 432 ("Mutual Benefit Societies"), HRS, and chapter 432D ("Health 

Maintenance Organizations"), HRS, to prohibit rescission of coverage under a health 

benefit plan in most instances and provide written notice prior to rescission in 

conformance with the PPACA. The PPACA prohibits the rescission of coverage under 
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a health benefit plan after the individual is covered unless the individual (or 

representative) performs an act of fraud or makes an intentional misrepresentation of 

material fact. In addition, the PPACA requires that a health carrier provide at least 30 

days advance written notice to a plan enrollee or primary subscriber before coverage 

may be rescinded under the allowed circumstances. These new sections would ensure 

conformance with the PPACA, and are modeled after the provisions of the NAIC Model 

Language for Prohibition on Rescissions of Coverage. 

SECTION 4 of the bill amends HRS § 431: 1-209 by clarifying that companies 

with general casualty insurance authority can only write accident and health or sickness 

insurance as incidental or supplemental coverage. Currently, any insurer with general 

casualty authority may write accident and health or sickness insurance as primary 

coverage without an accident and health certificate of authority. Under this scenario a 

general casualty insurer would be writing health and major medical products and not 

subject to the same regulations as health insurers and health plans. For instance, state 

mandated benefits and health rate regulation would not apply. Amending the statute 

would prevent any disparities in regulation from occurring and make Hawaii's definition 

similar to other states. 

SECTION 5 of the bill amends HRS§ 431 :2-209(d) by clarifying retention 

requirements for tax records for surplus lines brokers and independently procured 

insureds is 3 years after the date filed or within 3 years of the due date for filing of the 

tax report, whichever is later. Proposed language will provide greater clarity as to the 

Insurance Division's record retention period for tax records of surplus line brokers and 

independently procured insureds, to be consistent with requirements for retention of tax 

records of foreign and alien insureds pursuant to HRS§ 431 :2-209(d), as well as the 

time frame in which the Commissioner may assess or levy taxes pursuant to HRS§ 

431 :7-204.6. 

SECTION 6 of the bill amends HRS§ 431 :2-402(c) to allow the Insurance Fraud 

Investigations Branch to review and take appropriate action on complaints of fraud 

relating to insurance under title 24, including HRS chapters 431, 432, and 4320, but 

excluding workers compensation insurance under HRS chapter 386. Amending this 
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section would clarify that the Insurance Division has jurisdiction to pursue fraud related 

issues involving activity that the Insurance Division currently regulates, including those 

where insurance agents defraud clients. 

SECTION 7 of the bill amends HRS§ 431:10A-102.5 by including Jong-term care 

insurance as part of limited benefit health insurance. Long-term care insurance was 

previously deleted from this section in 2011, impacting the Insurance Division's ability to 

regulate Jong-term care effectively. Currently, filing fees and consumer protection 

provisions that are not in Article 1 OH, that are applicable to accident, health and 

sickness insurance contracts, do not apply to long-term care insurance. Amending HRS 

§ 431 :10A-102.5 would remedy this problem. 

SECTION 8 of the bill amends HRS§ 431 :11A-101 by amending the definition of 

"licensed insurer" or "insurer" to include risk retention captive insurance companies. As 

NAIC accreditation standards require the application of Article 11A of the Insurance 

Code, HRS chapter 431, to risk retention captive insurance groups, the definition of 

"licensed insurer" or "insurer" in HRS§ 431 :11A-101 needs to be amended to ensure 

that Article 11A applies to risk retention captive insurance companies. 

SECTION 9 of the bill amends HRS§ 431:14G-103(c) to require that 80% of 

investment income on reserves be applied to rate determination and filing of a managed 

care plan. In the past, investment income was part of the law; however, that law 

sunseted. Amending the section would provide that all investment income on the 

reserves net of investment manager fees would be applied to the rate determination 

unless the Commissioner determined that it would impair the minimum reserve 

requirement or solvency of the managed care plan. Restoring this provision could result 

in lower premiums for consumers. 

SECTION 10 of the bill amends HRS§ 431:19-101 to include "captive insurer'' in 

the definition of "captive insurance company." The terms "captive insurance company" 

and "captive insurer" are used interchangeably throughout Article 19, HRS chapter 431. 

HRS§ 431:19-101 defines "captive insurance company"; however, "captive insurer" is 

not defined in Article 19, HRS chapter 431. Amending the definition of "captive 
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insurance company" in HRS§ 431:19-101 to also refer to "captive insurer" will provide 

greater clarity. 

SECTION 11 of the bill amends HRS§ 431 M-2 ("Mental Health and Alcohol and 

Drug Abuse Treatment Insurance Benefits") to conform to the PPACA which mandates 

parity between medical and surgical benefits and benefits for alcohol dependency, drug 

dependence, and mental health treatment services. Hawaii has designated these 

treatment services an essential health benefit under the PPACA. Section 11 of the bill 

adds a new part (b) to section 431M-2 to mandate parity between medical and surgical 

benefits and alcohol dependency, drug dependence, and mental health treatment 

benefits. 

SECTION 12 of the bill amends HRS§ 432:1-406 by amending the definition of 

"uncovered expenditure" to include out-of-area services, referral services, and hospital 

services, as applicable to mutual benefit societies. Currently, the statute specifies what 

are not deemed "uncovered expenditures." Amending the statute would clarify what 

services are included in the definition of an "uncovered expenditure," and includes 

examples of "uncovered expenditures" set forth in the NAIC Health Maintenance 

Organization Model Act Drafting Note. 

SECTION 13 of the bill amends HRS§ 432:2-102 to extend to fraternal benefit 

societies the same immunity and confidentiality protections set forth in HRS §§ 431 :3-

303, 4313-304, and 431 :3-305 that are currently provided to insurers. Amending the 

statute will ensure consistency in applying these protections to fraternal benefit 

societies. 

SECTION 14 of the bill amends HRS§ 432D-1 by amending the definition of 

"uncovered expenditure" to include out-of-area services, referral services, and hospital 

services, as applicable to health maintenance organizations. Currently, the statute 

specifies what are not deemed "uncovered expenditures." Amending the statute would 

clarify what services are included in the definition of an "uncovered expenditure," and 

includes examples of "uncovered expenditures" set forth in the NAIC Health 

Maintenance Organization Model Act Drafting Note. 
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SECTION 15 of the bill amends HRS § 432D-19 to extend to health maintenance 

organizations the same immunity and confidentiality protections set forth in HRS §§ 

431 :3-303, 4313-304, and 431 :3-305 that are currently provided to insurers. Amending 

the statute will ensure consistency in applying these protections to health maintenance 

organizations. 

SECTION 16 of the bill amends HRS § 432G-1 ("Dental Insurers") by amending 

the definition of "uncovered expenditure" to include out-of-area services, referral 

services, and hospital services, as applicable to dental insurers. Currently, the statute 

specifies what are not deemed "uncovered expenditures." Amending the statute would 

clarify what services are included in the definition of an "uncovered expenditure," and 

includes examples of "uncovered expenditures" set forth in the NAIC Health 

Maintenance Organization Model Act Drafting Note. 

SECTION 17 of the bill repeals HRS §§ 431 M-3, 431 M-4, and 431 M-5 to comply 

with PPACA's mandate of parity between medical and surgical benefits and benefits for 

alcohol dependency, drug dependence, and mental health treatment services. By 

prescribing and proscribing benefits, these sections do not allow for parity of benefits as 

mandated. 

SECTION 18 of the bill repeals HRS§§ 431M-6 and 431M-7 to comply with the 

PPACA's mandate of parity between medical and surgical benefits and benefits for 

alcohol dependency, drug dependence, and mental health treatment services. By 

setting up a different set of rules solely applicable to the latter benefits, these sections 

do not allow for parity of benefits as mandated. 

We thank this Committee for the opportunity to present testimony on this matter 

and ask for your favorable consideration. 



TESTIMONY OF THE AMERICAN COUNCIL OF LIFE INSURERS 
IN OPPOSITION TO SENATE BILL 2820, RELATING TO INSURANCE 

January 31, 2014 

Via email: houseinternreter@capitol.hawaii.gov 

Honorable Senator Rosalyn H. Baker, Chair 
Committee on Commerce & Consumer Protection 
State Senate 
Hawaii State Capitol, Conference Room 229 
415 South Beretania Street 
Honolulu, Hawaii 96813 

Dear Chair Baker and Committee Members: 

Thank you for the opportunity to testify in opposition to SB 2820, relating to Insurance. 

Our firm represents the American Council of Life Insurers ("ACLI"), a Washington, D.C., based 
trade association with approximately 300 member companies operating in the United States and 
abroad. ACLI advocates in federal, state, and international forums for public policy that 
supports the industry marketplace and the 75 million American families that rely on life insurers' 
products for financial and retirement security. ACLI members offer life insurance, annuities, 
retirement plans, long-term care and disability income insurance, and reinsurance, representing 
more than 90 percent of industry assets and premiums. Two hundred twenty-five (225) ACLI 
member companies currently do business in the State of Hawaii; and they represent 92% of the 
life insurance premiums and 90% of the annuity considerations in this State. 

Section 7 of the bill would amend existing law to subject LTC to all of the provision of Article 
JOA of Hawaii's Insurance Code relating to Accident and Health or Sickness Insurance. 

Currently, the laws governing LTC are contained in Article JOH of the Insurance Code. 

Article I OH was added to the Code as the receptacle for the laws pertaining to L TC as a result of 
the passage by the Legislature of SB 131, relating to long term care (the "Long Term Care 
Insurance Bill"). This bill was enacted into law as Act 93 during the I 999 Legislative Session. 

The stand-alone Article 1 OH, pertaining to long-term care insurance, was intentional. 

Under the Federal tax laws, amounts received under a L TC contract are generally treated as 
amounts received for personal injuries and sickness and are, thus, non'taxable. In order for the 
LTC contract to receive this favorable tax treatment the contract must provide the consumer 
safeguards mandated by the Health Insurance Portability and Accountability Act ("HIP AA"}. 
Under the tax laws, a long term care insurance contract is deemed to satisfy these requirements if 
it incorporates certain provisions contained in the NAIC Long-Term Care Insurance Model Act. 
Section 7702B, Internal Revenue Code. These provisions were incorporated into Hawaii's Long 
Term Care Insurance Bill 



When the Bill was introduced in 1999, its provisions were originally added to Part V of Article 
1 OA , relating to accident, health or sickness insurance contracts ("AHSIC"). Part V was the 
original receptacle for the then existing laws pertaining to long term care insurance. In 
recognition that later amendments to Article 1 OA relating to AHSIC products might 
inadvertently be applied to a L TC contract and thereby disqualify it as being a "qualified long­
term care insurance contract" under the tax laws, the Senate Ways and Means Committee 
repealed Part V of Article I OA and enacted new Article I OH to serve as the separate receptacle 
for L TC contracts. 

Section 7 of SB 2820 would subject L TC to all of the regulatory requirements applicable to 
AHSIC contained in Section 431 :lOA-104 through and including 114, 117, 118 and 601 through 
and including 604. 

The justification stated for L TC's inclusion in Article 1 OA is that" ... long-term care insurance 
may not be subject to the standard policy provisions in article I OA .... Justification Sheet, page 
5 (Emphasis added). 

The bill's sponsor does not, however, identify the "standard policy provisions in article I OA" 
which LTC contracts must be subject to. 

It is unknown, therefore, whether the policy provisions the bill seeks L TC to include are different 
than or contradictory to those set forth in Article I 0, which as stated above complies with the 
NAIC Long-Term Care Insurance Model Act and HIPAA. If they are, an LTC contract issued in 
Hawaii under the proposed bill may not be deemed a "qualified long-term care insurance 
contract" under the tax laws; and if it is not, the benefits payable would then be fully taxable as 
income under both the federal and Hawaii income tax laws. 

Moreover, the need for L TC contracts to be governed by both Article 1 OA and Article 1 OH may 
be questioned. 

Article JOH already sets forth stringent regulatory requirements separate and apart from Article 
lOA. 

Moreover, subjecting L TC contracts to both Articles may likely be confusing and/or 
contradictory. 

For the foregoing reasons, ACLI requests that this Committee remove Section 7 from the 
proposed Bill. 



Again, thank you for the opportunity to testify in opposition to SB 2820, relating to Insurance. 
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