LATE TESTIMONY
TESTIMONY OF

THE DEPARTMENT OF THE ATTORNEY GENERAL
TWENTY-SEVENTH LEGISLATURE, 2014

ON THE FOLLOWING MEASURE:
S.B.NO. 2615, RELATHENG TO DNA COLLECTION FOR VIOLENT CRIMES.

BEFORE THE:

SENATE COMMITTEE ON PUBLIC SAFETY, INTERGOVERNMENTAL AND MILITARY
AFFAIRS

DATE: Tuesday, January 28, 2014 TIME: 3:00p.m.

LOCATION:  State Capitol, Room 224

TESTIFIERS): David M. Louie, Attorney General, or
Lance M. Goto, Deputy Auorney General.

Chair Espero and Members of the Committee:

The Department of the Attormey General supports the inteat of this bill, but has several
concerns.

The purpose of thisbill is to require persons asrested for a felony offense involving a
violent crime to provide DNA sampies. This bill also provides for expungement of the DNA
samiples and DNA database profile when appropriate.

The Department has several concerns. First, the bifl amends sections 844D-31 and 844D-
34, Hawaii Revised Statutes (HRS), to'include the requirement that persons arrested for felony
crimes of violence provide DNA samples. But'sections B44D-31 and 844034 address the
requirements for collection of DNA samples from convicted offenders, not those who have been
arrested for a crime. Section 844D-34 is intended io provide a means to collect DNA samples
from those who were convicted and in confinement when chapter 844D became law, [t '
specifically refers to the collection of DNA by custodial or piison institutions.. It dpes not cover
arresting law enforcement agencies, Section 844D-41 reinforces the legislative intent that
sections. 844031 and 844D-34 apply to convicted offenders by requiring retroactive application
of the collection requirement. This retroactive application should not apply to prior arrestees,
since the collection requirement must be placed upon the arresting agencies, which will no
longer hiave custody of the prior arrestees. The requirement that persons arrested for crimes
provide DNA samples should b place in a pew and separdite séction under chapter 844D and

specifically address the collection responsibilities of the arresting agencies.
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S!:caﬂ'diy. the bill inserts expungement provisions for the DNA. arrest records ander
sections 831-3.2 and 844D-72, HRS. Section 831-3.2 does pravide for the expungement of
arrest records, but the proposed amendments on page 4 of the bill appedrto be inconsistent with
the other expungement provisions in that section.  Under that section, the Attorney General
receives. applications for expungement of arrest records from arrestees.and issues expungement
‘orders as required by law. The propesed amesdments o page 4, however, provide that the
application be forwarded to the police for expungement and destruction of DNA samples "in
accordance with sections 844D-71 and 844D-72", The amendments 1o sections 831-3.2 and
844D-72 appear to require the police to make a determination of the expungement application
that is indepéndent of the determination made by the Atiorney General, This is cdnfusing and
could lead to inconsistent detérminations of the expungement-applications. Furthermore,
sections 8441-71 and 8441D-72 address the expungement of DNA records coliected from
convicted offenders, not arrestees. The expungement of arrestee DNA should be placed under
section §31-3.2.

Finaily, thé new DNA collection, processing, storage, and expungement responsibilities
created by this bill will primarily fali.upon the Honolulu Police Department (HPD)., To meet
those responsibilities, HPD has expressed concern that it will need additional resources and
funding. Appropriation provisions may be necéssary,

Attached hereto is a copy of the proposed amendment for the Committee's consideration.

The Department is willing to work with the Committee on addressing these concerns.
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PROPOSED SDJ

THE SENATE S.B. NO- 2615

TWENTY-SEVENTH LEGISLATURE 2014 Proposed SO 1

'ABILL FOR AN ACT

RELATING TO DNA COLLECTION FOR VIOLENT CRIMES.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF HAWAIL:

SECTION 1. The legislatire finds that there is a growing
trend to collect DNA samples from persons arrested for felony
offenses. While every state now raguires a DNA sample from
persons convicted of a féimny offense, many states have also
congidered and enacted legislation to expand the scope of their
DNA database by requiring DNA sample collection from persons
arrested for a felony offense. Currently, almost thirty states,
the federal government and the Department of Defense are now
avthorized to collect DNA samples from arrestees.

The United States Supreme Court supports the collection of
DNA samples from ayrestees. Im its decision in Maryland v.
King, 568 U.S. _ _ (2013), decided June 3, 2013, the Supreme
Court held: "pon these considersitions the Cdurt concludeés that

DNA identificaticon of arrestees is a réasonable search that can

e considered part of a routine booking procedure. When

officerg make an arrest supported by probable cause to Held for

a serious offense and they bring the suspect to the station to

$8A597, 1
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be detained in custody, taking and #nalyzing a cheek 3wab of the

arreastee's DNA is, like fingerprinting and ghotographing, a
legitimate police booking procedure that is reasonable under the
Fourth Amendment.®

Forensic DNA testing is a vastly more precise and reliable
means of human identification than other methods, including
fingerprinting. By collecting DNA samples from arrestees, law
enforcement. ¢an definitively identify the person arrested and,
in some instances, identify the perpetrator of an unsolved crime
thus agsisting law enforcement investigative efforts.

The legislature furtber finds that all the arguments in
support of the enactment of chapter 844D, Hawaii Revised
Scatutes, are the same arguments=£ﬁr the enactment of
legislation ealling for the collection of DNA upon arrest for
violent felonies: to assure acmirizte jdentification of the
drrested person; to help solve cold cases; to provide early and
accurate identification of serial ocffenders and thereby prevent
the commission of furelier Yiplent crimes and protect potential
victims; to exongrate the innoccent and minimize wrgngful
incarceration; to minimize racial bias; and to reduce law
enforcement iuvestigative costa.

Accordingly, the purposes of thig Act are to:

{1} Mandake DNA collection from all persons arrested for
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the commission cof a violent felony offense; and

{2) Provide for the expusigement of DNA records, in certain
civgumstances, when an individual is not convicted of
the offense.

SECTION 2. Chapter 844P; Hawaii Reviged Statutes, is

amended by adding a new section to be appropriately designated
and to read as failows:

"§8440- Aryegtees subiect to cgi}quion. {a) Any

person, except for any juvenile, who is arrested for the

commigsion or attempted commission of any felony foﬁngg

invelving & violent crime as defined in section 3531-32 ghall

provide burcal swab samples and print ixpressions of each hand,

and, if reguired by the eollecting sgency's ;Qlaa or intexrnal

reqgulations, hlood specimens, reguired for law énforcement

identification analysis.

(b} The perscn shall pxnvide‘ﬁhe_hgc;g; swab sanples,

priht impressions, and blood specimens, as required by

subgection {a), to the arresting authority at the vime of

booking or processing for the arrgst, oOr as soon &s

adminigtratively practicable by the arresting authority.
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(¢) The arresting authority shall be responsible for

ebtaining the buccal swab samples, print impressions, and blood

spegiwﬁna, as reguired by subsection (a), from the arrestee.

{d} The buccal swib gsamples, print impressions, and blood

sp&ﬁiﬁens may not be required.iﬁ_the arresting authoritcy

determines that the required samples, impressions, amd gpecimens

have previcusly beén taken and provide awn adequate record, and

the arrestee's DNA profile has already been included in the

gtate DNA datdbase and data bank identification program.®

SECTION 3. Sectien 831-3.2, Hawail Fevised Statutes, is
amendsd to read as follows:

"§831-3.2 Expungéement orders. [a) The attorney general,
or the attorney general's duly authorized representative within
the department of the attorney general, upen written application
from a person drrested for, or charged with but not convicted of
a crime, shall issue an expungement order annulling, canceling,
and rescinding the record of arrest; provided that an
gxpungement order shall not be issued:

{1) In the case of an arrest for & felony or misdemeanocy

where conviction has not been obtained becsuse of bail
forfeiture;

(2} Por & period of five years afitsr aryest or citation in

33557 )
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the ¢ase of & petty misdemeanor or wiolation whare

conviction has not been obtained because of a bail
forfeiture;

{3} In the ¢ase 0of an arrest of any person for any offense
where conyiction has not bsen obtained because khe
person Has rendered prosgcution impossible by
absenting oneself from the jurisdiction;

{4} In the case of & person acquitted by reason of a
mental or physical defect under chapter 784; and

{8) For a pﬁxiﬁ& of one ysar upon discharge of the
defendant and dismissal of the charge against the
defendant in the case of a deferred acceptance of
guilty plea or nole contendere pléed, in accordance
with chapter 853,

Any p&rson entitled to an expungement order hereunder mway
by written application also request return of all fingerprints
or photographs taken in consection with the person's arrest.
The attorney general or the attoriey general's duly aughorized
representative within the depargment of the attorney general,
within 120 days after réceipt of the written application, shall,
when sSco requested, deliver, or causs to be delivered, all
fingerprinks or pliotographs of the person, unless the person has

& record of gonviction or is a fugitive from justice, in which

L5 i m]
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case the photograph® or fingerprints may be retained by the
agencies holding such records.

{b) Uporn the issuaince of the expungement certificate,
(al}] the person applying for the order shall be tygzted as nob
having been arrested in all respects not orhérwise provided for
in tiis section,

{¢c) Upon the issuance of the expungement ordeér, the

attorney general or the attorney general's duly suthorized

representative within t@gﬂd@partment pﬁ_th@ athorney general,

shail_deliver a copy of the order to the law enforcement

authority retaindng the arrest records sought to be expunged,

and if the arrzest records include Qﬁ& samples, specimens and

prafiles"aptﬁined"pursuant to section 8440- , shall also

deliver a copy of the order to the police depargment of the city

and county oﬁ_Honc;a;n, Allvarrest records pertaining to the

arrest, gsther Chan DNA samplés and specinens, which are in the

custody or contyol of any law enfoxcement agency of the state or
any county goveroment, and which are capable of being forwarded
to the attorney general without affecting other records not
pertaining to the arrest, shall be so forwarded for placement of
the arrest records in a confidsntial file. The police

departmert of the city and county of Honolulu shall destyoy the

DNA sampleg agﬁ specimens pertaining bto the drrest, which were

§as857_)
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obtained purgusnt to sectipn 844D- , shall expunge the DNA

ini@xmation"from the state DNA databggg &ﬂﬁJﬂﬁt&bank

identification program, shall efisure that the DNA informatioh is

also expunged from any other database to which the information

was uploaded, and shall send written confixmation to the

department of the attorney gensral that thsese expungsment

requirements have been complied with,

{d) ?@a_polimﬁ_&ﬁgprtmgntmis not redguired to destroy the

DNA samplés and specimens, nor @xpunge the DNA profiles from the

databases, if thie person has a recsrd of conviction or is a

fugitive from qjustice, or has = pending court case that could

result in a felony denviction.

(e} pny identification, warrant, probsble cause to arrest,

or_arrest baged upon a data bank match shall not be invalidated

due to a failure to expunge or a delay in expunging records.

[<4&3)] iﬁi Records filed under #ubsection (<) shall nit be
divuiged except up@h inguiry Ly
{1} A court of law or an agency thersof whigh is preparing
a presentence invastigation for the court;
(2) An agency 6f the federal or state government which is
eronsidering the subject person for & position
immediately and directly affecting the national or

state securitv; or

ST
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{3) A law enfortement agemcy acting within the scope of
thelr duties.
Regponse to any other iﬁﬁpiry'shali not ke different from
responses made about persons who have ne arrest records.
{4e}] {g) The attorney yeneral or the attorney general’'s

duly authorized representative within the department of the

attorney general shall issue to the person for whom an

expungement order has beén entered, a certificate #tmting that
th¢ order has besn issued and that its effect is to annul the
record pf a specific arrest. The certificare shall authorize
the person to state, in response to sy gquestion or inguiry,
whether or not under oath, that the person has no record
regarding the specific arrest. Such a statement shall not make
the person subject te any action for perjury, civil suit,
discharge from employment, or any cothar adverse action,

(&1 {h) The weaning of the following termé &as used in
thie sectiod shall b€ as indicated:

(1) "Conviction" means a final determination of guilt
whether by plea of the accused in open court, by
verdict «f the jury or by decision of the court.

{2) “Arrest record" means any existing [phetegraphie]

photographs, DNA specimens or samples, DNA profiles,

and fingerprint cards relating to the arrest.

535357 1
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{3) T"DNA" means dﬁﬁxyribonuglgic acid.

(+g+] (i) The attorney general shall adopt rules pursuant
to chapter 91 necessary for the purpose of this sectiom.

[4d] (§) Nothing in this section shall affect the
compilation of crime statistics or informatioesn stored or
disseminated as provided in chaptér 846."

SECTION 4. Section 844D-71, Hawail Revised Statutes, is
amended to read as follows:

*[-£] §844D-71[3] Expungement of DNA information from atate
DNA database and data bank identification program. (a) A
person whose DNA profile has been included in the atate DNA
database and data bank identificaticn program pursuant to ([shis

ehapter] gection 844D-31 shall have the person's DNA specimen

and sample destroyed and searchable database profile expunged
from the program pursuant to section 844D-72 if:

(1) The person has no past or present offense which
qualifies that person for inclusion within the state
bNA database and data bank identification program; and

(2) There otherwise is nc legal basi# for retaining the
specimen or sample or searchable profile.

{b} A person regquesting expungement of their DNA specigen,

gample, and profile:

{1} May make a written xequest teo have the perscen's

FR5R5Y_)
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specimen and sgmple destroysd and searchable database

profile expunged from the state DNA database and data
bank identification program if the underlying
convicrign or disposition serving as the basis for
including the DNA profils has heen reversed and the
caseg dismisséd; and
(2) Shall send a copy of the persen's request to the trial
court of the circuit thkat entered the conviction or
rendered dispesition in the case, to the depaxtment,
and to the prosecuting attorney of the county in which
the person was convicted or adjudicated, with proof of
service on all parties.
{(e) A court considering a request for expungement made
pursuant to thies section, shall grant the request by order
pursuant to section 844D-72{a} if the criteria for expungement

under subsection (a) are met.

{d)  This section shall not apply to the expungement of DNA

samples, specimens, and prefiles provided by arrestees pursuant

to section B44D- . A person whose DNA profile has been

included in the state DNA database and data bank identification

program pursuant te section BadD- may regquest an expungsmént

of the person's DNA sample, specimen and profile pursuant to

section 831-3.2.7
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SECTION 5. Section 844D-83, Hawaii Revised Statutes, is

amendad by amending subsection (a) te read a¢ follows:
"(a) If any employee of the department knowingly uses an

arrestee or offender speqimen, sample, or DRA profile collected

purguant to this chapter for other than criminal identification
or exclusion purposes, or knowingly discloses DNA or other
forensic identificaticn informatidn developed pursusnt to thisg
section te &n unauthorized individual or agency for other than
criminal identification or exclusion purposes or for other than
the identification of missing persons, in viclation of this
chapter, the department shall be liable in ¢ivil damages to the
donor of the DNA identification information in the amount of
$5,000 for each violaticon, plus attorney's fees and vosts. In
the event of multiple viclatioms, total damages shall not exceed
550,000 plus attorney's fees #nd costs. ¥

SECTION &. Section 844D-113%,. Hawaii Reviged Ztatutes, is
amended by amending subsecticon (a) to read as follgws:

"{a} A persoh commita the offenss of unauthorized
disclosuré of DNA sample or profile if the person intentionally
or kuowingly, in wviolation of this chapter:

(1) Uses an arrestee or offender sample ox DNA profile for

other than criminal identification ©r exclusion

purposes; or

535557 1
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{2) Disc¢loses DNA or vther forensic identificatien
information develcoped pursuant to this section to &n
unauthorized individual o agency, far other than
criminal identification or exclusion.®

SECTION 7. Section 844D-114, Hawaii Revimed Statutes, is
amended by amending subsection {a) to read as follows:

*{a) A person commits the offense of use of DRA sample or
profile for financial gain if the person, for rhe purpose of
finarncial gain, intentionally or knowingly, in vicolation of this
chapter:

{1) Uses an arrestee or offendar sample or DNA profile for

gther than ériminal identificaticen or exclusion
purposes; or
(2} Dpiscloses DNA ¢¥ ather forensic idenrification
information developad pursuant to this chapter to an
unauthorized individual ar entity, for other than
criminal identification or eéxclusion purposes.*
SECTION 8. There is appropriated out of the general
revenues of the State of Hawaii the sum of § ar &P
much thereof as may be necessary for fiscal year 2014-2015 to be

deposited into the DNA registry special fund.

83555571
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SECTION 9. Theré is appropriastsd out of the DNA registyy

gpecial fund the gum of 3 oY 8¢ much thereof as may be
necessary for fiscal year 2014-2015 to carry out the purposes of
departments for expenses related to collsection dnd processing of
DNA buccal swab samples and specimens made pursuant to this Act.

The sum appropriated shall be expended by the department of
the attorney general E£or the purpbses of this Act.

SECTION 10. This Act does not affect rights and duties
that matured, penalties that were incurred, and progssdings that
were bequn, before the effsctive date of this Act.

SECTION 11, Statutory material to be repealed iz bracketed
and stricken. HNew statutory material is underscored.

SECTION 12. This Act, upon its approval, shall take effect

January 1, 2015,
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Report Title:
DN&A Collection for Violent Crimes

Dascription: _

Regquires perséns arrested for a felony offense involving a
vieolent crima fo provide DNA sampléd. Allows for the
destyuction of a DNA sample and expungemsint Of a DNA database
profile when appropriate.

The summary descripiion of legislation appearing on this page is for informational purposes enly and is
not legisiation or evidence of legisiative intem.
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