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Bill No. and Title: House Bill No. 420, HD1: PROPOSING AN AMENDMENT TO THE HAWAI‘I
STATE CONSTITUTION TO REQUIRE DISCLOSURE OF THE NAMES OF JUDICIAL NOMINEES

Chair Hee, Vice Chair Shimabukuro, and Members of the Senate Committee on Judiciary and Labor:

The Judicial Selection Commission does not take a position of support or opposition to House Bill 420
proposing an amendment to the Hawai'i State Constitution to require disclosure of the names of judicial
nominees. Rather, the Commission wishes to submit this written testimony to provide information on the
Commission’s current practice of disclosure of names of judicial nominees in accordance with the
November 2011 revised Judicial Selection Commission Rules.

After a series of meetings between June 2011 and November 2011 to discuss, review, and update its rules
and procedures, as required on a regular basis by the Judicial Selection Commission Rules, the
Commission on November 15, 2011, amended its Rules to disclose the list of nominees to the public at the
same time the names are presented to the Governor or Chief Justice. It has, therefore, since November
2011, been the practice of the Commission, under its revised Rules, to release to the public the list of
nominees at the time the names are transmitted to the Governor or Chief Justice as the applicable
appointing authority for the judge or justice vacancy.

The Judicial Selection Commission appreciates the opportunity to present this informational testimony.



TESTIMONY OF
THE DEPARTMENT OF THE ATTORNEY GENERAL
TWENTY-SEVENTH LEGISLATURE, 2014

ON THE FOLLOWING MEASURE:

H.B. NO. 420, H.D. I, PROPOSING AN AMENDMENT TO THE HAWAII STATE
CONSTITUTION TO REQUIRE DISCLOSURE OF THE NAMES OF JUDICIAL
NOMINEES.

BEFORE THE:
SENATE COMMITTEE ON JUDICIARY AND LABOR

DATE: Tuesday, March 11, 2014 TIME: 10:00 a.m.
LOCATION: State Capitol, Room 016

TESTIFIER(S): David M. Louie, Attorney General, or
Charleen M. Aina, Deputy Attorney General

Chair Hee and Members of the Committee:

The Attorney General opposes passage of this bill and urges the Committee to defer
acting on it. The Attorney General believes that confidentiality is critical to getting attorneys
who would make good judges to apply to fill judicial vacancies, and believes that passage of this
biil could undermine the quality of our Judiciary.

The Attorney General urges that rather than move this bill forward, the Committee should
seek to obtain statistical information from the Judicial Selection Commission with which to
evaluate whether disclosure of the Commission’s list of nominees by governors, chief justices
and the Commission since the Hawaii Supreme Court decided Pray v. Judicial Selection
Commission, 75 Haw. 333, 861 P.2d 723 (1993), and the Commission’s amendment of its
Confidentiality rule have reduced the size, or altered the composition or quality of the pool of
candidates the Commission has had to prepare its nominating lists.

This bill proposes to amend provisions in article VI of the State Constitution for
appointing justices and judges of the State’s courts, to expressly require the Judicial Selection
Commission to publicly disclose its list of nominees for each judicial vacancy it prepares,
concurrently with its presentation of that list to the Governor or Chief Justice.

In 1978, the Committee on the Judiciary of the 1978 Constitutional Convention that
amended article V1 of the State Constitution to transfer the power to qualify and nominate
individuals for appointment to serve as justices and judges of the State’s courts from the

Governor and the Chief Justice, to a Judicial Selection Commission, noted: *“Confidentiality is
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necessary 1o encourage and protect those prospective candidates who otherwise would not be
willing to be considered if the deliberation process of the commission were o be made public.”
Standing Commitiee Report No. 52, I Proceedings of the Constitutional Convention of Hawaii of
1978 at 626 (1980).

In the course of representing Governor Abercrombie in the suit the Star-Advertiser
brought to compel the Governor to disclose the names of the nominees on the list from which he
appointed Justice McKenna to serve on the Supreme Court, several individuals shared anecdotes
about how in the recent past, attorneys had been treated unfairly after their firms discovered that
they had applied for judicial appointments. Two commentaries published in the Star-Advertiser
when the case was pending cited similar situations, and are attached to this testimony for the
Committee’s consideration.

If only to assure the voters that this proposed amendment to the State Constitution should
not undermine the quality of our Judiciary, this Committee should direct the Commission to
furnish information only it has about the pools of candidates it used to prepare the nomination
lists it presented to the Governor and Chief Justice to fill judicial vacancies after Pray was
decided in 1993. At minimum, the Commission shouid be asked to provide the number of
applications it received to fill each vacancy, broken down by the numbers of candidates in the
pool who practiced as government attorneys, solo practitioners, or in small, medium, or large
private firms, and the areas of practice and number of years each candidates practiced in those
areas. The Commiitee should also ask if multiple (and how many) notices of vacancy needed to
be published to secure an adequate candidate pool for each of the vacancies it filled.

Until it receives and reviews this information to satisfy itself that amending the State
Constitution as proposed will not frustrate the judicial appointment process or diminish the
quality of the Judiciary, the Committee should hold this biil.

Thank you for the opportunity to testify on this measure.
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Gov. Abercrombie
right not to publicize
names of judicial
nominees

By Danlal H. Case
POSTED: 01:30 2. m. HST, Feb 05, 2011

1 wrile In supporl of Gov. Noil Abercrambla’s dacision
nol lo make public the fist of prospacts for the Hawail
Suprema Courd.

Bolh the ediiordal board of Ihe Honoluly Star-
Advaeriliser and lis excellant political wrller, Richard
Borraca, have assaliad tha governor for not
publicizing the list of prospacis he racelved from the
slale Judicial Selecllon Commisslon on the grounds
that il goes agalnst tha Idea of open govemment.

Parsonally, | suppor the general principla of opan
government, but the prAmary purpose of prasenving
confidentiality In the work of the Judiclal Selactlon
Commisslon and its duly to submit lists of the maost
qualified candidates to the appending aulhorily Is o
attract the most qualtfied altomeys in tha slate and gst
them to submit thelr namas (o tho commission as
prospechiva judges.

1 was prasident-alact of the Hawali State Bar
Assoclation in 1978 and co-chaired (with Russall
Cades) the commitise to sludy the meri selection
process, as i Is called, and {o drafl such a program
for submission to the 1878 Ceonslilutional Convenlion,

Dur final product was first submitted o ail members of

the Hawall Stala Bar Assoclation and then, upon haavy
approval of the slale ettomays, 1o the 1978 convention
as a proposed amendment lo our stale Constitulion.

After hagrings and discussions, and somae faldy minor
changes in lhe program, the Judicial Selection
Commisslon was aslablished as Artlcle V1, Saction 4 af
our stata Conslitulion,

Saction 3 of tha sama Adicla VI stalas thal the
gavamor, with the atviea of the Sansta, shafl I{ the
judlcial vacancy by appointing 2 parson from the
commission's fist of prospects numberng Ro less than
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four and no mora than six nominaes.

The list ol nomineas is sent to the govemnar In
conitdence, and the govarnor may or may not publish
tha fist of nomineas.

Gov, Abarcrombie choge Circult Judga Sabrina
tMcKanna from the st of nominaas lor tha Hawail
Suprame Court and slaled hal he thinks that
*publishing the lie! would ba delrimantal 1o atiracting
praspetiive judiclal applicants."

i agraa.

Tha most and only nportant purposa of having a
Judicial Selection Commisslon Is lo sesk oul the most
capable allomeys in the stats for service as judges.

Many of the discusslons among’lhe commilles
mambers on the Merit Selecllon Commiise doalt wilh
ihe queslion of how hest to attract the top legal lalenl
1o the Judiclary.

We felt that many, Il nol mos, of the atiomeys belleved
lo ba the bas! attomays In the stale would nol apply

for a judgaship If thelr applcations would be mada
public because It mighl wall affecl tha goodwill of thelr
clients, as well as thelr partners and associales,
whalher put an tha ultimala Hst or noL

We also hopad that the commission jisell might sask
oul an oulslanding sttomey and gain his of her
consant lo apply for Judgaship, If provided this Inltial
confidanliality.

Tha submitting of an appoinlable #st of candidalas to
the govemor In confidence adheras o the same
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principles.

It should be noled that vary few attorneys In privale
praclice submii thelr namss for judgeships, whereas
the heavy majority of our Judges coma from pravious
public sorvica In state or clty govemmant,

Such persons should be parl of the applicant poot for
prospactiva Judgas, but | and many other altomeys
beliova thal a balance of altornsys from bolh public
and privale praclice would provide a baetler Judiclary,
parilcularly In the appeliate courts like tho Hawalt
Suprema Courl.

| note that only five peopls with significanl expariance
as private aitormeys hava served on the Supreme Court
during the iast 20 ysars.

| believa lhe percentage should be highar and | balleve
that protacling the confidentiality of the procass would
lead enore altomays lo submll thelr names for poseibia
appolntment.

Thus, | compliment Gav. Abercrombla for appolnting
Judge McKenna o tha Hawali Suprame Cour without
firsl publishing the lst of nominees recelved from the
Judiclal Selection Commission.

Please ramember thal the appalntment of avery
nominae Is slill subject io the consant of the state
Senate.

—Editor's nale:Dan Casa is on the board of Oahu
Pullicalions Inc. (the Slar-Adverilser's parenl
company], which Is separate from this nawspeper's
sdilonal board. Also, Ihe slale Office of Informalion
Praclices this wesk said the govermnor musi raveal the
fist of judge candidates once his nominee s
conflrmad.
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Judicial nominees

not selected deserve

privacy

By Eden Elizabeth Hifo
POSTED: 01:30 a.m. HST, Feb 02, 2011

| Read with Interast the edltorlal urging Gov. Nalt
Abercrombis lo release the names of nominees he
receives from thae Judiclal Selecllon Commission for
Circuit and Appeltate Cour judges ("Open process to
public view," Star-Adverliser, Jan. 27).

The Hawall Supreme Courl In 1983 docided "itis
within tha sole discretion of tha appoinling authorities
whether to make public disclosura of the Judicial
Selaction Commission's lists of judictal nominees.”

Thal daclston, Pray v. Judicial Seleclion Commisslon,
was aulhored by Justice Steve Levinson and also
uphald the commission’s own rula of confidentiality
inding nondisclosure consistant wilh the Hawalt
Constitution.

Thus, the issua of publlc disclosura by the appainting
authorlty is entirely within the discralion of our
governor for Circult Court and Appeliate Court
judgeships, and our chief justice for District Court
ludgeships.

Many of us welcomed the release of nominees’ names,
and as a former news reporier, my strong preferenca
has always baen In favor of disciosure absent some
overriding counterbalance of public interast. Gov.
Abercrombie has declined to make lha list public to
attract more quallfied candidates lo the judgaships he
appoints. | think there's merit to his explanation based
on what we can observe from the experlance of
disclosures during the Lingle administration.

In racent yaars lhera has been a paucity of applicants
for judgaships subject lo gubsrnalorial appolntment.
The Judiclal Selection Commisslon apparently keeps
the number of applicants confidential, but the fact may
be inferred from the many times tha commission has
re-adveriised and exiended the tima lo apply for
vacanclos in hope of attracting more candidales.

There may be several reasons the numbsr of

applicants has declined, but the concern s whether
disclosure of unsuccessiul nominees Is one of them.
We want lo encourage competent, exparienced
atlomays to offer themselves (o the banch without
risking damage o thelr careers If thay should not be
chosen. This risk may seem hypothatical, but
unforlunatsly, # Is nol.

In recent years | know of four highly qualified
attomeys, two women and two men, from three
different and wall-raspactad law firms, who wera
nominated for judgeships but nol appointed. None of
lhem works for thoss firms today.

In each case al least one of thelr pariners refalialed
agalnst tham for their willingness (o leave the firm lo
|oin tha Judiclary. In each case lha firm was large
enough so the fact of application would not otherwlse
necessarily bacoma known to all the pariners unless
the atlorney were selected by the govamor. In each
case, cllents lsarned from tha public disclosure that
the attorney was willing to lsave private practice, and
some clients expressad concem aboul finding a new
aliomay or law firm.

In all cases, thelr diversity of background, lega!
knowledge and experience would enhance the quality
of the banch,

Perhaps an analogy may be drawn behtveen
naondisclosure of unsuccessiul Judicial applicants and
the applicalions racelved by Gov. Abercrombig in the
context of his Cabinet appoiniments, In both cases,
only lhose chosen wera made known and are subject
lo state Sanate conflrmation. Citizens have the abllity
lo comment at 2 public hearing whare the media can
reporl the source and content of those comments. In
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contrast, thars Is no way to know what comments are
solicited by or glven 1o the govemer even when names

are floated or olherwise mada pubillc,

It doos nol seem wise or appropriate to maks public

the names of all those citizens who offerad thelr

services but were nol chosen for Cabinet posllions,

and likewlise thore aro legilimale reasons not to
disclose unsuccessfu! Judicial nominees.

Gov. Abercrombis's dacislon o announce only his
Judictal appoiniment Is as legitimate as his p
redecessor's decislon to release the enlire [ist.

Eden Ellzabeth Hifo was an Oahu Clreult Courl judge;
she relired In 2010. She racanlly volunteered with the
Hawall Supreme Court appellats mediation program and
[oined the Dispute Prevention & Rasolulion [nc, panael.
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49 South Hotel Street, Room 314 | Honolulu, HI 96813
www.lwv-hawaii.com | 808.531.7448 | voters@Ilwvhawaii.com

House Committee on Finance

Wednesday, February 19, 2014, Conference Room 308
HB 420, HD1 Proposing a Constitutional Amendment to the Hawaii State Constitution to Require
Disclosure of the Names of Judicial Nominees

TESTIMONY
Jean Aoki, Legislative Committee, League of Women Voters of Hawaii

Chair Luke, Vice-Chairs Nishimoto and Johanson and Committee Members:

The League of Women Voters of Hawaii strongly supports HB 420,HD1 which would amend our state
constitution to require the judicial selection commission to publicly disclose its lists of nominees for
appointments to seats on our district and circuit courts, the intermediate appellate court and the supreme
court, concurrently with its presentation of those lists to the governor or the chief justice.

When the League did our study of the Judiciary in 2002 and 2003, we focused a great deal of attention on
the Judicial Selection Commission, because the public had really no or little input in the selection of our
judges and justices in contrast to states where the judges and justices are elected. While we would
oppose any attempts to select the members of our courts by election, we did believe and took the position
that the names of the nominees for seats on the courts should be released by the Judicial Selection
Commission. This would allow input by members of the public who knew one or more of the nominees to
comment as to their qualifications, just as the voluntary release of the names of nominees started by then
Governor Lingle and Chief Justice Moon made possible comments to them from the public.

So it was welcome news when the Chair of the Judicial Selection Commission announced that henceforth,
the names of all nominees to seats on the courts would be released at the times the names are sent to the
governor and the chief justice. Increased sunshine in the process of selecting judges would increase
public confidence in the Judiciary.

Thank you for this opportunity to testify on this very important constitutional amendment.
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