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HOUSE OF REPRESENTATIVES ' 144
TWENTY-SEVENTH LEGISLATURE, 2013 H ] B N O H.D. 1
STATE OF HAWAII - -

- ABILL FOR AN ACT

RELATING TO PROFESSIONAL EMPLOYER ORGANIZATIONS.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF HAWAII:

SECTION 1. The legislature finds that Act 225, Session
Laws of Hawaii 2007, created a new chapter on professional
employment organizations that provided a general excise tax
exemption to business entities the department of taxation
aetermined as qualified professicnal employer organizations.

The legislature further finds that Act 129, Session Laws of
Hawaii 2010, established a new professional employer
organizations chapter that required registration with the
department of labor and industrial relations to ensure
compliance with federal and state labor laws. The legislature
nétes that the two separately established statutes, while
intended to operate interdependently for the mutual benefit and
common public purposes of the department of labor and industrial
relations and the department of taxation, could be implemented
more effectively by clarifving any existing incompatible and
ambiguous language.

The purpose of this Act is to clarify professional employer

organization responsibilities, including meeting the statutory
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H.B. NO. i

reguirements éf chapter 373L, Hawali Revised Statutes, and the
nexus between the registration of professional employer
organizations and qualification for the state general excise tax
exemption.

SECTION 2. Chapter 373L, Hawaii Revised Statutes, is
amended by adding four new sections to be appropriately
designated and to read as follows:

"§373L- Registration required. No person within the

purview of this chapter shall use the terms "professional

employer organization", or "PEQ", or other similar name unless

the person is registered and in compliance with this chapter and

the rules of the director.

$§373L- Professional employer agreements; notification to

covered employees; notification to department. During the term

of the agreement between a professional employer organization

and its client company, the professional employer organization

shall be deemed the employer for all assigned employees as

defined in section 373L-1. As the employer of the assigned

employees, the professicnal employer organization, not the

client company, shall be solely responsible for complying with

all statutory provisions relating to the unemployment insurance,

workers' compensation, temporary disability insurance, and
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H.B. NO. 1

prepaid health care programs with respect to the assigned:

employees.

§373L— Payroll cost exemption. At the end of each

calendar vyear, the department shall provide the names, date of

registration, and contact information of all professional

employer organizations that have successfully complied with the

requirements of this chapter to the department of taxation. The

exemption provided under section 237-24.75(3) shall only apply

to professional employer organizations that fulfill and maintain

the registration requirements under this chapter.

§373L- Fees. No applicant shall be allowed to register

pursuant to this chapter unless the appropriate fees have been

paid. FEffective July 1, 2013, the director shall collect fees

pursuant to this chapter as follows:

(1) Registration fee 5500
(2) Biennial renewal fee $750
(3) Restoration fee $1500

until such time as the director amends the fees by rulemaking

pursuant to chapter 91. The fees shall be deposited into the

state general fund."”

SECTION 3. Section 237-24.75, Hawall Revised Statutes, is

amended to read as follows:
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"$237-24.75 Additicnal exemptions.

amounts exempt under section 237-24,

apply to:

H.B. NO. #s.1

In addition to the

this chapter shall not

{1) Amounts received as a beverage container deposit

collected under chapter 342G, part VIII;

{2) Amounts received by the operator of the Hawaii

convention center for reimbursement of costs or

advances made pursuant to a contract with the Hawaii

tourism authority under section 201B-7[+]:; and[+

+1{(3) Amounts received[}] by a professional

[employment]

employer organization that is registered with the

department of labor and industrial relations pursuant

to chapter 373L, from a client company equal to

amounts that are disbursed by the professional

[empleoyment] employer organization for employee wages,

salaries, payroll taxes,

insurance premiums, and

benefits, including retirement, vacation, sick leave,

health benefits, and similar employment benefits with

respect to assigned employees at a client company:;

provided that this exemption shall not apply to

amounts received by a professiocnal [emplevment]

employer organization

HB144 HD1 HMS 2013-1601
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H.B. NO. i
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respensibles] aftern:

(A) Notification from the department of labor and

industrial relations that the professional

employer organization has not fulfilled or

maintained the registration requirements under

Chapter 373L; or

{B) A determination by the department that the

professional employer organization has failed to

pay any tax withholding for assigned employees or

any federal or state taxes for which the

professional employer organization is

responsible.

As used in this paragraph, [“prefessional-employment

erganizatien’s] "professional employer organization",

"client company", and "assigned employee" shall have
the meanings provided in section [3F3¥K—1=] 373L-1."
SECTION 4. Section 373L-1, Hawaii Revised Statutes, is

amended as follows:
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H.B. NO. i

1. By adding two new definitions to be appropriately
inserted and to read:

""Assigned employee" means an employee of the professional

employer organization who is assigned to perform services at the

worksite of a client company.

"Department"” means the depértment of labor and industrial
relations.”

2. By amending the definitions of "client company”,
"professional employer agreement", and "professional employer
organization™ to read:

""Client company" means any person [whke—entersirte—a

ergarizatiens] that enters into a professional employer

agreement with a professicnal employer organization and is

assigned employees to its worksite by the professional employer

organization under that agreement.

"Professional employer agreement"” means a written contract
by and between a client company and a professional employer
organization that provides for the following:

(1) [ The—co—-emplovment—of—covercdemployees+—and]

Assignment of employees to the worksite of the client

company ;

HB144 HD1 HMS 2013-1601
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(2) [Fhre—allecation—of employer righss—eandebligations

between] Description of duties and responsibilities of

the client company and the professional employer
organization with respect to the [cewered] assigned
employees[+]; and

(3) Clarification of the professional employer

organization as the employer of the assigned employees

for purposes of complying with all statutory

provisions relating to the unemployment insurance,

workers' compensatiocn, temporary disability insurance,

and prepaid health care programs with respect to the

assigned employees.

"Professional employer organization" or "organization"

neans [any persenthat s o porty—to o professionot cemployer

business entity that assigns employees to the worksites of its

client companies on a long-term, rather than temporary or
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Sl H.B. NO. i

project-specific basis. The term does. not include temporary

help services or other similar arrangements.”

3. By repealing the definitions of "co-employment" and

"covered employee'.

HB144 HD1 HMS 2013-1601
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shall—be—<ceoevered—emplevecs preovidedthat the
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. ‘

operatienat services forthe eclientcompany="]

SECTION 5. Section 373L-2, Hawail Revised Statutes, is
amended to read as follows:

"[4+18373L-2[}] Registration required. (a) Every
professional employer organization shall register with the
director by providing all of the information required by this
section and by rules adopted by the director pursuant to chapter
91 prior to entering into any professional employer agreement

with any client company in this State. Registration shall not

be approved unless all of the applicable provisions of this

chapter have been met to the satisfaction of the department.

(b} Registration information required by this section

shall include:

HB144 HD1 HMS 2013-1601
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H.B. NO. #o:1

The name or names under which the prcofessional

employer organization conducts or will conduct

business;

The address of the principal place of business of the
professional employer organization and the address of
each office that the pfofessional employer
organization maintains in this State;

The professional employer organization's general
excise tax number;

A copy of the certificate of authority to transact
business in this State issued by the director of
commerce and consumer affairs pursuant to title 23 or
title 23A, if applicable:

A list, organized by jurisdiction, of each name under
which the professional employer organization has
operated in the preceding five years, including any
alternative names; ﬁames of predecessors; and, if
known, names of successor business entities;

A statemeﬁt of ownership, which shall include the name
of each person who, individually or acting in concert
with any other person or persons, owns or controls,

directly or indirectly, twenty-five per cent or more

HB144 HD1 HMS 2013-1601
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(7)

H.B. NO. o

of the equity interests of the professional employer
organization;

A statement of management; which shall include the
name of any person who serves as president or chief
executive officer or who otherwise has the authority
to act as a senior executive officer of the
professional employer organization;

Proof of valid workers' compensation coverage in
compliance with all laws of this State;

Proof of compliance with the Hawaii temporary
disability insurance law;

Proof of compliance with the Hawaii prepaid health

care act [as—egezds—vailempleyees—aithe-—prefessional
emplovyver—organization]; |

Proof of compliance with the Hawaii employment
security law, including payment of any applicable

employer liability pursuant to chapter 383; [a=nd]
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H.B. NO. i

erganizatien-] The name, address, and phone number of

the financial institution utilized by the professional

employer organization for payroll purposes that

operates and maintains branches in the State: and

(13) The name of each client company that is party to a

professional employer agreement with a professional

employer organization to the department on a form

approved by the department within five business days

of the initilation of the agreement and within five

business days of the termination of the agreement.

(c) Registration under this section shall expire on

[Becember—31] June 30 of each [edd-mnumbered] even-numbered year.

Before [Beecember—33] June 30 of each [edd-numbered]) even-
numbered year, the director or the director's authorized
delegate shall mail a renewal application for registration to
the address on record of the registrant. In connection with
renewal of registration, a professional employer organization
shall provide all of the information required by subsection (b).

Failure to renew a registration shall result in termination of

that registration. Registrations that have been terminated

pursuant to this section shall be required to pay the

restoration fee.
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(d) The director shall establish fees and requirements for

registration, [maintenonceof registratiens] renewal, and

restoration of registration for professional employer

organizations by rule pursuant to chapter 91."

SECTION 6. Chapter 373K, Hawail Revised Statutes, is
repealed.

SECTION 7. This Act does not affect rights and duties that
matured, penalties that were incurred, and proceedings that were

begun before its effective date.
SECTION 8. Statutory material to be repealed is bracketed
and stricken. New statutory materizl is underscored.

SECTION 9. This Act shall take effect upon its approval.
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Report Title:
Professional Employer Organizations; Registration; Fees

Description:

Repeals chapter 373K, HRS, relating to professional employment -
organization. Clarifies the regulation of professional employer
organizations, and the nexus between the registration of
professional employer crganizations and qualification for the
general excise tax exemption. (EB144 HD1)

The summary description of legislation appearing on this page is for informational purposes only and is
not legislation or evidence of legisiative intent.

HB144 HD1 HMS 2013-1601

IR O R



