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Senate Bill 3010, Senate Draft 2, proposes to exempt temporarily, the Depaitment of
Transportation and its contractors from certain state requirements for certain bridge rehabilitation
projects. The Department of Land and Natural Resources' (Department) attention to this bill is
limited to the exemptions of state requirements under its purview (1 — 11 in SECTION 2}, in
particular, Chapters 6E and 174C, Hawaii Revised Statutes (HRS), relating to histaric
preservation and the State Water Code, respectively. The Department offers the following
comments.

Chapter 6E, HRS

Many bridges serve as an excellent example of engineering of a specific time period. The
Department would ask that the potentially valuable historical resource aspect of bridges be taken
into serious consideration in expediting the alteration of bridges for purposes of efficiency.

Chapter 174C, HRS

Assuming that no permanent diversion of stream water is proposed, the only permit required for
bridge rehabilitation and replacement under the State Water Code is a Stream Channel Alteration
Permit (“SCAP”). The State Water Code requires SCAPs prior to altering a stream channel in
order to understand, and mitigate as appropriate, potential impacts on fisheries, wildlife,
recreation, aesthetic, scenic, and other beneficial instream uses. Under the State Water Code,
SCAPs must be acted upon within ninety days. Ninety days for action on a permit is reasonable
and not excessive.



The State Water Code already exempts the maintenance of existing facilities from SCAPs. If
the proposed bridge rehabilitation work is limited to maintaining, repairing, and/or strengthening
existing structures, the work may be exempt from a SCAP under Section 174C-71(3)(A), HRS.

However, replacing bridges may entail significant alteration of the stream channel bed and banks
and may impose unknown impacts on the stream itself. Across the boatd exemptions of the
entire State Water Code is not appropriate and is not consistent with the State’s constitutional
duty to protect streams.

Thank you for the opportunity to testify.
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Chairs Souki and Coffman, Vice Chairs Ichiyama and Kawakami, and Members of
the House Committees on Transportation and Energy and Environmental Protection,

The Office of Planning (OP) administers Hawaii Revised Statutes (HRS) Chapter
205A, the Coastal Zone Management (CZM) law. SB 3010 SD 2 proposes to exempt the

- depariment of transportation and its contractors from a series of state requirements, including

HRS Chapter 205A. In particula, the bill proposes to exempt 10 specific bridge projects

from the series of state requirements.

Enacted in 1975, the Special Management Area (SMA) Permit is an essential part of
the federal and state approved Hawaii CZM Program. SMA permits are only required for
development w1thm a narrow band of land along the coast streiching inland from the

shoreline and generally to the ﬂrst state mghway Certam developments are exerapt because



they have no substantial adverse environmental or ecological or cumulative effects.
Developments not in excess of $500,000 require minor petmits, which involve an assessment
and no hearing. Developments that exceed $500,000 require a public hearing., A description

of the Hawaii CZM Pro gram is attached.
OP opposes this bill for the following reasons:

1) The Hawaii CZM Program was enacted by the state legislature in 1977, and
approved by the U.S. Depattment of Commerce in 1978, The CZM Program
balances Hawaii’s coastal resource use, economic development and protection of
cultural and environmental areas in a sustainable meanner so that Hawaii's
residents and visitors will continue to benefit from the rich resources the coast and
ocean provides, i—IRS §205A-5 requires that all agencies shall enforce the

objectives and policies set forth in HRS §205A-2.

2) The proposed exemptions, including SMA permit exemption, conflict with the
intent of HRS Chapter 205A, Part I - SMAs, which was establishied by the

legislature.

3) At the administration's direction, OP is working on an alternative project review
processes for state projects mthm an SMA that are consistent with the federal and
state CZM goals and objectives. Recommendations for alternative project review
process, in consultation with affected state agencies, will be completed before the

-next legislative session. The alternative processes to SMA permitting will
(a) ensure that both federal grant and fc;deral permitted projects are reviewed in

the streamlined federal consistency process; and (b) create a sireamlined state
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review process, with programmatic consistency review for similar project types
(¢.g., bridge projects), for state projects within an SMA that are located on state

land.

4) SB 3010 SD 2 would jeopardize federal approval of the Hawaii CZM Program,
and in turn, the State of Hawaii may lose approximately $2 million of federal
funds annually. This loss of federal funding translates to a loss of nine positions
at OP, six positions at the planning department of Hawaii County, four positions
at the planning department of Kauai County, and four positions at the plarming
department of Maui County. These positions perform CZM-related activities
such as update and implementation of the Ocean Resources Management Plan,
federal consistency reviews, coastal non-point pollution control activities, as well

‘ as 'a;iiﬁfnisuaﬁon of SMA permits an;l shoreline setback provisions and violation

investigations thereof,

Thank you for the opportunity to provide testimony on this measure.
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 Hawail GZM Program /
> Coastal Zone Management &}
Qffice of Planming, State of Hawaii

ABOUT THE PROGRAM
Purdyering. witk Revail’s comneuiiies io promoteiaisusieinable copstal enyironment By bilding upon onr keviingeand inspiving:islini stewardskip.

Hawail s GZM-Program:was-enacted fo provide a.common focus for state and. county.actions-dealing with fand and.wateruses and
activities. Astie State's resouree mandgsient polley umbirglla, T IS thia guiding pefdiactive for tha design and Ifiplemigitallon of
dllowalie’land snd wateryses.and activities throughout the stats.,

Unfike sirigle-purpose prograiis, the Hawall GZM Progfam focuses fte work ofi the complex rédouses franagement problems of coastal
afcds iii the bart of the State that 5 de the highest stéss. Within:a fremewbrk of todpsiation among federal, sfate:and local Tey-
ols; the Hawaii, 6ZM program employs a wide:vatiety-of regulatoty and nonregulatory teshinkqiies to-addrass sdastal Isslesand up-
Hiold grivifEniriental jaw. AmDDE il are steHFdSIp. Planfiing, pbithitting, edutatioh ard oufrdech, techalcal Asslatarce:ts lopal
governments-and pemit applicants: polioy:deveiopment and implementation.;and ideritification:of emergingissues. and explorationof
galtians, ’

PROGRAM COMPONENTS
- FEDERAL CONSISTENCY

The:hdtional Codstal Zone Manaefrieiit Act reqires défelitt féderal ag-
tiifies-and'development projects {o be-consistert-with-approved state.
¢oastal prograims o thie maximum extent practisable. Federdliy-
peiinitted, licansed or assistedactivities aouitlng in, of afféctive, the.
state’s coastal zone must be In agreement with tve Hawai GZM Pro:
gran$pbléetives grid policles.

SPEGIAL MANAGEMENT AREA (SMA) PERMITS

SMA PerTiifts are managenient todky bo aseure that peimitted uses and:
actiyities that are défined ea developmentsinithe:SMA are desiéned and
canied outin conipliance with the CZM shisetives:and poiicies and:SMA
ghlbalifiss, 15 hdepgidenty implsmeiited by ¢ath of thé four caifiilles
according to thelr respective ordinances and rules:

OCEAN RESOURGES MANAGEMENT PLAN (DRMP)

THe:ORMP is & statewide plan’fnandatad, by Hawill Revised Statites oh.
20BA.. It Is Based on a'three-perspective framework: Connecting Land
anid Sed; Preserving.Our Otean Heritige:and Promatinig:Collaboration
aid:Stevaidship. Thedtn bitiids ugon traditional Hawsilian menage-
ment principies and tsés.an integrated and aree;based spproach to”
Tiatiiratiard coltoral reSlree matipgement:

MARINE AND COASTAL ZONE ADVOEACY COUNEIL (MACZAC)
{Lomposed of twelve:advisory members:statewlde with divarse back:
DoUNdS I BUSInESy, environmefit; fatiie Havilial praftices, terrestiial
and marinecummerce, recreation: researchand toutism, MACZAG ad:
visesthe:Direttor vf the: Officerof Platwiing o marine and coastal Zone.
Tanagement plinfing. codidiiiation, -ard faciftation of functions of the:
Hawailf GZM Program.:
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TKEY ACCOMPLISHMENTS

¢ ORMP Policyand Working Group collaboratedwiththe Sea & Furided'a:partoership project bstween the Coiinty of Hawail

Grarnit Hawall, Centel fof Sland Climsite Adapiation(IGAPY 16 shd eammiifitti’graup Ka:Ohaha O Horvape to develop an Inte-

finalize A-Framewark for:Glimate Change Adaplafion in Ha: grated habitat restovabion plan for Honuapeestiaiy as & vl
Wl Thefrarework lays out-a profipsed step-bistep firds- it df e Broddér, fefource nidiiagement plaitfot the barftand
638 for the State to develop plans'and make hformed deci: Implementation ofihe ENPCPmanagement measures{or wet:
Sions dieliifiate change adaptation. lants, jiparian ateas, and vegelated Wttt systéris.

# ‘Gollaborated withi the State Départmienitof Health Inthede-  »  Provided fundifigtowaids techilcs! SUBpor negded far coni;-
‘valopment-of-a. Watershed Planning Guidance to-promote the: cation:of the Kawainui Marsh Levee: The leveeprotects the
-piflication of €dastal Noripgirit Polistich Gntri! Program imnilediate: Ccoriut Grove resldantial ated 611,425 housiig
{CNPGR) management measures{rom the broader concept urtits and the Grester Kallua area against fiood svents while
of watershied planing: . perpetatingthe 830 défe. Kawaliiti Marshay swstiand.

«  Implementad CNPGP mariagethent measures orurban pofil: & Partneved with'ths Hawail.Cammunity Development Authortty
tion: prevention by funding'a collaborate effort between the (HEDA) tofund & collaborstive planning progessifor the Mahuas
Natiotial NEMO Hetworicand local partners to:design and hua-&l o.161 project, whichiwill restors thi Heela watiands sind
coridict & gomtaunt wWorkshop oit low lmpact-developmeit redice norpgint ¢ sou‘roe pollktlion - atthi sharelliia, ahd retim
and':tools'-to:re‘duc'e-nonpo?ﬁi-soume:_potiut‘lbn. thetands ty product}vity by clearing alion vegetation,:repaiving

envlroliviental datviage to'the landand water; yestoring taro
fields, and develop economic apportunittles such as seiling of
agfloultital crops Growh:ohtha 18t

& Funded hurdcane:wind'speed studies:and customized design
steindards which Wers incorporatdd liitd the State Biilding
Cod and adopted in 2010.
FUTURE INITIATIVES
. Sinceestablighment n 1978, the Hawali CZMd ngmm has undertaken a numberof Inrilatives ‘Inavariety of areas related to the coasfal
zone. Mastrecently; the programis involved in the foilowing miiatives:

ADAPTING TO CLIMATE CHANGE

‘s Offige.of Plarifilng, Hawali GZM Progiai Hirauih ts GRMP Policy ind Workig Gioilips, and qther stakeholders development a stete-

' wide ciimate change ataptation’policy to e included s a Priority Guidelin® in Pert iil of the Eawaili State Planring Act (Hawali Revissd
Statitesch. 226). The-Hawall CZM Prograon isalst hrtnatlig with ICAF,A/# the USACE; Horigluld District to dévélbp arédaptition plan-
ning process;bringing together-outreacivand social marketing and technical analysis.

QCEAN RESCUURCES MANAGEMENT PLAN. (ORMP) UPDATE:

The Hawaii CZM Program will be updating its:0cean Resource Managament Fian in 5042:7043. The:update will involve, obteining fnput:
from varlGiis staRétiolders; theludirig the public; o the cutrént plan, with a goal to dovelopi a revised:plafi thatis fuffotiahal 1 Hature:
Cooidination wil elso-be inade With dther deéai and cogstal dfes stakehaldars that avé-alsq Ubdating thelrrespective plans,

NATIONAL QGEAN POLICY

‘The Hawali CZM Program was:awarded.a $250,000 gramt to-devsiop the Hawall Sub-regional Ocean Parinership in a.manner thatfosters
| teanihgrin] engagempnt 4 partnets dnd the publie.In.order th ensifre subcassiil M plémentatioit of tib piioritiés of the uridated ORMP,

{ "The Officeof Planning(is also:a partner inthe grantawarded to:the University.of Hawall's Secial Science Research Institute {85Rijon

| ‘ehelf of the:U.S: Territories tritha: Pacific: (Atietica Sarmoa, Commionwealth of the. Northers Marianas. iskints (CNMI), Guain); afid Ha-
wall, Tils granty wi!l davelip.and éstablish the-Pacific. Ragﬁonal QOéean Partndiship,

THs Office of Plannlng ant Hawa*ll GZM Program will also:continue eiimplement-ohjedtives ofthe Naflona):Deearn Pollnythruugh its exist-
| _j.to promota ocean spatial flanning.

Office of Plannlng . - hﬁ-P.';fﬂ;i:l'fl“ giv/obedty oo

 Hawali GIM Program Seesmem: oy

Box 2350 | State of Hawall Office of Planting
. Coastal Zone Management Homlulu Haval | 068042355 yyumipuringh éHawoRcPlanning,
{BOB) 5872846 N
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S.B. 3010, S.D. 2, Relating to Transportation

Testimony of Loretta J. Fuddy, A.C.5.W., M.P.H.
Director of Health

March 19, 2012
11:00 a.m.

Depariment’s Position: Department of Health respectfully opposes this bill.

Fiscal Implications: None

Purpese and Justification: This bill provides the Department of Transportation (DOT) and its
contractors temporary exemption from state laws including Hawaii Revised Statutes (HRS), Chapters
342B, 3:42D, 342E, and 342F, but only to the extent as necessary to expedite specified bridge projects.
The projects under this bill shall meet federal requirements that are a necessary condition to the receipt
of federal funds by the State,

This bill is unnecessary. The DOH proactively provides training, workshop, and outreach to
potential applicants and permitiees. The DOH is a member of the General Contractors Association
(GCA) Environmental Committee, which includes representatives from government agencies, counties,
and private sectors. The DOH attends GCA’s ;‘nonthly meeting regularly. Our partnerships with
interested parties are a faster and more efficient process to address noise, air and water pollution issues.

The DOH is concerned that the proposed temporary exempiion may extend beyond permitting to

other requirements as specified in HRS, Chapter 342B, 342D, 342E, and 342F. We believe that

Promoting Lifelong Health & Wellnesy



$.B. 3010, S.D. 2
Page2 of 2

establishing an exemption for such projects sets a bad precedent. The exemption of any project from
environmental regulation should be based on the project’s environmental impact and not on the
scheduling needs. In addition, all construction proje'cts including bridge replacement/rehabilitations
should employ measures to control fugitive dusts, noise, and storm water runoff.

The DOH will work with DOT and its contractors in early consultation to ensure the proper
implementation of the requirements and that the processing of any permits can meet the project
scheduling dates.

Thank you for the opportunity to testify on this measure.

Promoting Lifelong Health & Wellnesy
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COMMITTEE ON TRANSPORTATION
COMMITTEE ON ENERGY & ENVIRONMENT PROTECTION
SB 3010 SD2, RELATING TO TRANSPORTATION

Testimony of Gary Hooser
Director of the Office of Environmental Quality Control

March 19, 2012
Office’s Pesition: Oppose
Fiscal Implications: None
Purpose and Justification: The Office of Environmental Quality opposes this measure which
would exempt the reconstruction and/or replacement of up to 27 bridges around the State from
complying with 20 different permit or review requirements designed to protect the public interest
and environmental profections.

Chapter 341, Hawaii Revised Statutes — states unequivocally that “The legislature finds
that the quality of the environment is as important to the welfare of the people of Hawaii as is the
economy of the State. The legislature further finds that the determination of an optimum balance
between economic development and environmental quality deserves the most thoughtful
consideration, and...the most intensive care,”

The broad-based exempting of projects via statute from all environmental review is

contrary in the extreme, to the very basis of the law itself.
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Existing law under Chapter 343 already allows for the easy exemption of projects which
are minor in nature, or for other reasons, are expected to have no or negligible impacts on the
environment.

Almost by definition every bridge on this list is adjacent to sensitive areas, may be
historical in nature and depending on the size and scope of the bridge improvements, may have
significant impacts on both the immediate and the surrounding area. But unless these bridges
undergo some kind of environmental review, we will not know, and thus, there is no mechanism
to ensure that appropriate measures are taken to mitigate or prevent sometimes irreversible
negative impacts.

Chapter 343, in essence, merely requires someone in some position of authority to look at
the project, and determine if there are in fact significant impacts and if not, it can be exempted.
However if there are impacts then those impacts must be disclosed appropriate mitigation
suggestéd. Chapter 343 requires an agency to be accountable and to look closely at decisions
impacting sensitive areas and sometimes irreplaceable natural resources. Exemptions put into
place by statute eliminate the requirement for accountability and allow important decisions
impacting the environment and other important public interests to be made behind the shield and
shadow of a statutory requirement.

For these reasons the Office of Environmental Quality Control is opposed to SB 3010,
SD2.

Thank you.
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5.B. 3010, 8.D.2
RELATING TO TRANSPORTATION

HOUSE COMMITTEE ON TRANSPORTATION
The Department of Transportation (DOT) supports the intent of SB 3010, SD2.

This bill will support the DOT in accelerating the construction of approximaiely ten
bridges currently in the design phase, thereby lessening the quantity of deficient bridges
before they pose a potential hazard to the public.

Although this bill exempts the DOT from State requirements, it is the intent of the DOT
to conform and comply with all State laws during the design and construction phases of
each bridge project. Similarly, while this bill will aide the DOT in streamlining'the state's
project delivery process, the DOT will continue fo be required to comply with all
applicable Federal laws as this bill does not exempt the DOT from those requirements.

Thank you for the opportunity to provide testimony.
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March 19, 2012 11:00 a.m. Room 30_9

The Office of Hawaiian Affairs (OHA) OPPOSES SB 3010 SD2, which would
temporarily exempt the Department of Transportation and its contractors from a
plethora of state laws and requirements for 10 bridge rehabilitation projects. The
exemptions provided for in SB 3010 SD2 are overly broad and may lead to irreversible
consequences for Native Hawaiian traditional and customary practices and the
resources and environment that Native Hawatian culture relies upon.

Although OHA understands the need to rehabilitate or replace deficient bridges
before they pose a potential hazard to the public, establishing exemptions for these
projects sets a bad precedent and undermines important standards developed to
protect the public. Specifically, under SB 3010 SD2, these bridge rehabilitation projects
would be exempt from the environmental and cultural review requirements of Chapter
343, the land use laws of Chapter 205, the coastal zone management laws of Chapter
2054, the state historic preservation laws of Chapter 6E, and many other requirements
for forest reserves, wildlife, natural area reserves, etc. Moreover, bridges are generally
located along shorelines and other sensitive areas, and cross rivers that empty into
sandy estuaries, which are prime areas for burials and other important cultural
resources.

There is a simple and clear process in place to have projects exempted from HRS
§ 343 if they are expected to have negligible impacts. On the other hand, for those
bridge rehabilitation projects that may have a significant impact on the environment
and/or Native Hawaiian traditional and customary practices, a review is necessary to
determine appropriate mitigation. As this legislature has found, “the past failure to
require native Hawaiian cultural impact assessments [has] resulted in the loss and
destruction of many important cultural resources and has interfered with the exercise of
native Hawaiian culture.” Ka Pa‘akai O Ka'aina v. Land Use Commission, 94 Hawai'i 31,
47, n 28 (2000). The environmental review process required by HRS § 343 not only
ensures consideration of Native Hawaiian traditional and customary practices, but it also
provides an opportunity for state agencies to fulfill their legal obligations to protect
these rights.



Additionally, the guidelines contained in Chapter 205A are crucial for planning
and protecting Hawai'i's special management areas {SMAs). SMA permits also often
require that certain environmental impacts be minimized before a project can be
approved, including acts that would result in reductions 1o the size of beaches and have
adverse effects on water quality, fisheries, or wildlife habitat. The SMA process is where
unique coastal environments are given the attention they deserve. OHA notes that the
Office of Planning opposes SB 3010 $D2 and has articulated that it is working on
alternative processes for state projects that are consistent with the Coastal Zone
Management Program, which may be a more appropriate approach than piecemeal
exemptions. OHA also notes the opposition of the Department of Land and Natural
Resources, Department of Health, and Office of Environmental Quality Control.

SB 3010 SD2 threatens the protection of constitutionally recognized Native
Hawaiian traditional and customary rights and the resources and places practitioners
rely upon. Ma ka hana ka ‘ike — the knowing is in the doing. The Native Hawaiian
community will not thrive without the ability to continue the traditional practices that
tie us to the “dina, each other, and those that came before us. Therefore, OHA
respectfully urges the Committee to HOLD SB 3010 SD2. Mahalo for the opportunity to
testify oh this measure.



