SB 2731

RELATING TO SEX OFFENDER REGISTRATION

Description.

Adds comparable foreign convictions and tribal convictions to covered
offenses; makes offenders who are subject to sex offender registration or
notification in their jurisdiction of conviction, covered offenders under
Hawaii law; makes it clear that a covered offender must register and report
the offender's permanent residence, current temporary residence, or if an
address is not available, a description of the place or area in which the
covered offender resides; amends the definition of "conviction" in section
846E-1, Hawaii Revised Statutes, to clarify that conviction, for purposes of
sex offender registration, occurs on the date judgment is entered; creates a
tier classification for any covered sexual offenses that are not clearly
included within the current tier classification law; addresses the problem of
covered offenders who do not have registered residences to which the post
office can deliver mail and cannot receive the ninety-day verification
mailings by requiring these offenders to report in person once per month;
and repeals the definitions of "mental abnormality, "personality disorder,"
and "predatory."”



ida?\  TESTIMONY OF
\&Z}/\ .} THE DEPARTMENT OF THE ATTORNEY GENERAL
/ TWENTY-SIXTH LEGISLATURE, 2012

ON THE FOLLOWING MEASURE:
S.B.NO.2731, RELATING TO SEX OFFENDER REGISTRATION.

BEFORE THE:

SENATE COMMITTEE ON

PUBLIC SAFETY, GOVERNMENT OPERATIONS, AND MILITARY AFFAIRS
DATE: Thursday, February 9, 2012 TIME: 2:45 p.m.
LOCATION:  State Capitol, Room 224

TESTIFIER(S): David M. Louie, Attorney General, or
Lance M. Goto, Deputy Attorney General

Chair Espero and Members of the Committee:

The Department of the Attorney General (The "Department”) strongly supports this bill.

The purpose of this bill is to update chapter 846E, Hawaii Revised Statutes (HRS), to
clarify its provisions and address issues that have arisen in the implementation of the sex
offender registration law by: (1) adding comparable foreign convictions and tribal convictions to
covered offenses; (2) making offenders who are subject to sex offender registration or
notification in their jurisdiction of conviction, covered offenders under Hawaii law; (3) making
the law clear that a covered offender must register and report the offender's permanent residence,
current temporary residence, or, if an address is not available, a description of the place or area in
which the covered offender resides; (4) amending the definition of "conviction" in section
846E-1 to clarify that a conviction, for purposes of sex offender registration, occurs on the date
judgment is entered; (5) creating a tier classification for any covered sexual offenses that are not
included within the current tier classification law; (6) addressing the problem of covered
offenders who do not have registered residences to which the post office can deliver mail, and
therefore cannot receive the 90-day verification mailings, by requiring these offenders to report
to the chief of police once per month; (7) creating a new offense for those covered offenders
who are required to and fail to report once per month; (8) correcting an inconsistency in the law
regarding the offense of failure to return the periodic verification of registration information; and
(9) repealing the definitions of "mental abnormality," "personality disorder," and "predatory,”

which are no longer used in the chapter.
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In section 846E-1, HRS, the definitions of "crime against minor" and "sexual offense,"
which establish the covered offenses for registration, are being amended to include comparable
foreign convictions and triba.lr convictions to comply with the federal requirements of the Sex
Offender Registration and Notification Act (SORNA), title I of the Adam Walsh Child
Protection and Safety Act of 2006. Pursuant to SORNA guidelines, a definition of "foreign
conviction" has also been added to the section. A definition for "out-of-state conviction" was
added for clarification. )

The definition of "sexual offense" is also being amended to include any convictions for
offenses from other jurisdictions that subjected the offender to sex offender registration or
notification in the jurisdiction of conviction. The amendment will make offenders who are
subject to sex offender registration or notification in their jurisdiction of conviction, covered
offenders under Hawaii law. In evaluating offenders with convictions from other jurisdictions, it
is sometimes difficult to determine whether, and how, Hawaii registration requirements apply.
Some offenses from other jurisdictions are very different from Hawaii law. This bill will
facilitate the process, and make it clearer for everyone, that if the laws in the jurisdiction of
conviction required the offender to register, then upon moving to Hawaii, the offender must also
register in Hawaii. To conform to this change in the law, section 846E-2(b), HRS, is being
repealed. Subsection (b) requires offenders from other jurisdictions, who were subject to
registration or public notification requirements in the other jurisdiction, to register in Hawaii
until it was established that the out-of-state conviction was not a covered offense under chapter
846E.

Section 846E-2(a), HRS, is being amended to clarify the basic registration requirement,
and make clear that covered offenders, whether or not residents of this State, who remain in the
State for more than ten days or for an aggregate period exceeding thirty days in one calendar
year, must register with the Department. This requirement is consistent with section 846E-2(g),
which sets out the requirement to register with the chief of police.

Section 846E-2(d)(2), HRS, is being amended to clarify the registration information

required of a covered offender regarding the place of residence. The law currently requires an

offender to report:

449807_1.DOC



Testimony of the Department of the Attorney General
Twenty-Sixth Legislature, 2012
Page 3 of 5

The actual address and telephone number of the covered offender's residence

or any current temporary address where the covered offender resides, or if an
address is not available, a description of the place or area in which the covered
offender resides for at least thirty nonconsecutive days within a sixty-day period,
and for each address or place where the covered offender resides, how long the
covered offender has resided there[.]

"Residence" and "temporary address where the covered offender resides" are not defined. This
bill amends the terms to "permanent residence” and "temporary residence,” and provides
definitions for both terms. With these amendments, covered offenders will be required to
register permanent residences, temporary residences, or if an address is not available, a
description of the place that the offender resides.

The two new terms, "permanent residence” and "temporary residence," are also important
because this bill is amehding section 846E-5, HRS. That section sets out the requirements for
the periodic verification of registration information. The section currently requires the
Department, every ninety days, to mail out a verification form to the last reported address of the
covered offender, and requires the offender to complete the form and return it. The section does
not address the problem of offenders who only have temporary addresses, or have no addresses,
and cannot receive any mail. The law is not clear as to how these offenders are to provide
periodic verification of their registration information.

With the proposed amendments to section 846E-5, offenders who register permanent
residence addresses to which mail can be delivered, or a permanent residence with a post office
box, will be subject to the ninety-day mail verification provisions. Offenders who register
temporary residence addresses, a description of a place with no mail address, no place of
residence, or a permanent address to which the United States Postal Service will not deliver mail,
will be required to report once per month to any police station to verify the offender's registration
information.

Section 846E-6(a), HRS, is being amended by deleting the provisions that require a
covered offender to report to any police station by the last day of every month when the offender
is absent from the offender’s residence for ten or more days and fails to establish a new residence
within that ten day period. These provisions are unnecessary as this circumstance is covered by
section 846E-5(b).
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Section 846E-9(a), HRS, sets out the offenses for failing to comply with covered offender
registration requirements. This section is being amended to create a new offense for those
covered offenders who register a temporary address or no address and fail to report once per
month to a police station to verify the registration information.

This bill amends the definition of "conviction" in section 846E-1, HRS, to clarify that
"conviction," for purposes of sex offender registration, occurs on the date judgment is entered.
The various jurisdictions in Hawaii have inconsistently interpreted the law regarding the point in
time in the criminal justice process when the registration requirement begins. While some start
the registration process after plea, others wait until sentencing has been completed. This
amendment will create uniformity in the application of registration requirements.

To be consistent with the amendment to the definition of "conviction," section
846E-4(a), HRS, is also being amended to provide that the court's responsibility, to advise a
covered offender of the registration requirements and to start the registration process, begins
after sentencing and the entry of a judgment of conviction. The current law requires the court to
take action after "a guilty verdict or a plea of guilty or nolo contendere.”

Section 846E-10(d), HRS, is being amended to create a residual category in the tier 1
classification, to categorize any covered sexual offenses that are not clearly included within the
current tier classification law. Some offenses, especially those from other jurisdictions, can be
difficult to classify in a tier. This amendment addresses that concern.

This bill repeals paragraph (4) from section 846E-5, HRS. That paragraph refers to a
violation of the chapter if the covered offender fails to mail the periodic verification form to the
Department within ten days after receipt of the form, "unless the covered offender proves that the
covered offender has not changed the residence address.” This provision is confusing and
unnecessary because section 846E-9 sets out the offenses for failure to comply with registration
requirements; and section 846E-9(11) sets out the offense for failure to return the periodic
verification form within ten days, and provides an affirmative defense that the form was mailed
out when the offender was absent from the offender’s registered address and had notified the
Department of the offender’s absence. Thus, paragraph (4) from section 846E-5 conflicts with

section 846E-9 and appears to attempt to create a defense that does not make sense. If the

449807_1.DOC



Testimony of the Department of the Attorney General
Twenty-Sixth Legislature, 2012
Page 5 of 5
covered offender has not changed the offender’s address and has received the verification form,
the offender must return the form, and failure to do so should be an offense.
Section 846E-1, HRS, is also being amended to repeal the definitions of "mental

mnn

abnormality," "personality disorder," and "predatory" which are no longer needed. These terms
were necessary for a section of chapter 846E that has already been repealed.

We respectfully request that the committee pass this bill.
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