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SB 2728 
RELATING TO THE POWER OF ARREST 

Description: 

Adds the federal bureau of investigation and the United States immigration 
and customs enforcement to the list of federal agencies whose officers may 
make arrests for certain offenses under state law. Removes the citizenship 

and immigration services from the list. Adds proper titles of the heads of the 
district offices for the listed federal agencies. 



TESTIMONY OF 
THE DEPARTMENT OF THE ATTORNEY GENERAL 
TWENTY -SIXTH LEGISLATURE, 2012 

ON THE FOLLOWING MEASURE: 
S.B. NO. 2728, RELATING TO THE POWER OF ARREST. 

BEFORE THE: 

SENATE COMMITTEE ON 
PUBLIC SAFETY, GOVERNMENT OPERATIONS, AND MILITARY 

DATE: 

LOCATION: 

Thursday, February 9, 2012 

State Capitol, Room 224 

. TIME: 2:45 a.m. 

TESTIFIER(S): David M. Louie, Attorney General, or 
Lance M. Goto, Deputy Attorney General 

Chair Espero and Members of tbe Committee: 

The Department of tbe Attorney General strongly supports tbis bill. 

The purpose of tbis bill is to amend section 803-16, Hawaii Revised Statutes (HRS), 

regarding arrest powers granted to federal customs and immigration officers, by granting arrest 

powers to officers of both tbe United States Immigration and Customs Enforcement (ICE) and 

tbe Federal Bureau of Investigation (FBI), and removing the Citizenship and Immigration 

Services (CIS) from tbe section. The bill will also update and accurately reflect the titles of tbe 

heads of district offices for tbe federal agencies included under section 803-16. 

The grant of limited arrest powers, under state law to federal agents, like tbose of ICE 

and tbe FBI, will allow tbem to make arrests for certain offenses under state law, and tbereby 

provide support to state and county law enforcement efforts, especially in times of need. This is 

particularly important for a small multi-island state like Hawaii, which cannot always depend on 

quick and substantial law enforcement response and support from tbe limited state and county 

law enforcement agencies. The state and county must rely on federal law enforcement 

cooperation and support for natural disasters, joint law enforcement task force efforts, and major 

or national events. 

For example, federal agents participate on joint task forces tbat focus on Internet crimes 

against children, serving outstanding arrest warrants for criminal offenders, and in tbe 

investigation and apprehension of violators of tbe state sex offender registration laws. Federal 

agents also work witb state and county officers on special drug enforcement task forces. 
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Federal cooperation and support is also important for events like the Asia Pacific 

Economic Cooperation (APEC) Leaders Meeting, which was held in Honolulu in November 

2011. The meeting brought thousands of people to Honolulu. To ensure the safety and security 

of the leaders attending the meeting and everyone else in the community, federal, state, and 

county law enforcement agencies engaged in a major cooperative effort. The amendments 

proposed in this bill could facilitate similar efforts. 

Act 201, Session Laws of Hawaii 1980, codified as section 803-16, conferred the power 

to arrest under state law on officers of the United States Custom Service and the Immigration and 

Naturalization Service. This law provided additional protection at state airports and harbors by 

authorizing customs and immigration agents to assist in maintaining law and order. These agents 

were often in a position to observe suspicious activities but were not authorized, under prior state 

law, to take action under state law. 

In March 2003, the Department of Homeland Security was created by combining the law 

enforcement arms of the former Immigration and Naturalization Service and the former Customs 

Service. Newagencies were created under the Department of Homeland Security, including 

ICE, the U.S. Customs and Border Protection Service (CBP), and the CIS. 

Act 95, Session Laws of Hawaii 2008, amended section 803-16 in an attempt to address 

the creation of the new federal agencies. It also created new section 803-17, HRS, which grants 

arrest powers to deputies of the U.S. Marshal Service. While Act 95 granted authority to deputy 

marshals, and amended section 803-16 to include CBP and CIS, it failed to include ICE, the 

largest investigative branch of the Department of Homeland Security. Furthermore, by including 

CIS, it included an agency that, according to ICE legal counsel, does not have the authority to 

make arrests under federal law. Only ICE and CBP agents have law enforcement authority. 

This bill is intended to correct these issues by amending section 803-16 to include agents 

of ICE, and to delete reference to the officers of the CIS. It also grants authority to FBI agents, 

who will then be able to provide support to state and county law enforcement efforts. The FBI 

website describes its mission as follows: 

As a national security organization, the mission of the FBI is to protect and defend the 
United States against terrorist and foreign intelligence threats, to uphold and enforce the 
criminal laws of the United States, and to provide leadership and criminal justice services 
to federal, state, municipal, and international agencies and partners. 
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FBI agents clearly have law enforcement authority and have the ability to provide additional 

support to the state and county if added to the provisions of section 803-16. 

Representatives of both ICE and the FBI are in support of their agencies being added to 

section 803-16. 

The Department respectfully requests passage of this bill. 
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~CltJ 
AMERICAN CIVil LIBERTIES UNION 
ofHAWArI 

Committee: 
Hearing Date/Time: 

Committee on Public Safety, Government Operations & Military Affairs 
Thursday, February 9, 2011, 2:45 p.m. 

Place: 
Re: 

Room 224 
Testimonv of the ACLU of Hawaii in Opposition to S.B. 2728. Relating to 
the Power of Arrest 

Dear Chair Espero and Members of the Committee on Public Safety, Government Operations & 
Military Affairs: 

The American Civil Liberties Union of Hawaii ("ACLU of Hawaii") writes in opposition to S.B. 
2728, which seeks to allow federal law enforcement officers to make arrests under state law. 

S.B. 2728 seeks to unnecessarily expand police power and the potential for its abuse in Hawaii 
by giving federal officers the right to an-est individuals under state law without a wan-ant. The 
opportunity for abuse of this right is great, given that federal officers lack the same familiarity, 
training and oversight as Hawaii state law enforcement officers with regard to the Hawaii 
Constitution and state law. 

S.B. 2728 muddies the distinction between state and federal law and authorities and subsequently 
threatens the civil rights of Hawaii citizens. Federal officers have great powers under federal law 
and may attempt to use these powers to circumvent privacy rights under the Hawaii Constitution. 
For instance, tllis bill would allow federal officers the use Hawaii law as a pretext to search 
someone without a warrant. The legislature should consider alternative ways of combating crime 
rather than allowing federal authorities to evade the.rnandates of the Hawaii Constitution and 
abuse the rights of Hawaii citizens. 

The mission of the ACLU of Hawaii is to protect the fundamental freedoms enshrined in the U.S. 
and State Constitutions. The ACLU of Hawaii fulfills this through legislative, litigation, and 
public education programs statewide. The ACLU of Hawaii is a non-partisan and private non­
profit organization that provides its services at no cost to the public and does not accept 
government funds. The ACLU of Hawaii has been serving Hawaii for over 40 years. 

Thank you for this opportunity to testify. 

Sincerely, 
Laurie A. Temple 
Staff Attorney 

American Civil Liberties Union of Hawai'j 
P.O. Box 3410 
Honolulu, Hawai'J 96801 
T: 808.522·5900 
F:808.522·5909 
E: office@acluhawail.org 
www.acluhawaii.org 



From: mailinglist@capitol.hawaii.gov [mailto:mailinglist@capitol.hawaii.gov] 
Sent: Monday, February 86, 2812 6:51 PM 
To: PGM Testimony 
Cc: MolokaiMAN@basicisp.net 
Subject: Testimony for SB2728 on 2/9/2812 2:45:88 PM 

Testimony for PGM 2/9/2812 2:45:88 PM SB2728 

Conference room: 224 
Testifier position: Oppose 
Testifier will be present: No 
Submitted by: George Peabody 
Organization: http://www.MolokaiAdvertiserNews.com 
E-mail: MolokaiMAN@basicisp.net 
Submitted on: 2/6/2812 

Comments: 
DO NOT GIVE ANY AUTHORITY TO FEDERAL AGENTS TO ENFORCE ANY STATE LAW. THEY HAVE 
NO JURISDICTION IN HAWAII EXCEPT THE FEDERAL BUILDING AND MILITARY FORTS. Keep 
feds out of Hawaii ! 

And prohibit the coop deals with county and state 
Coast Guard, TSA, Homeland Security, Obama et al. 
Do NOT give up our sovereignty of Hawaii to feds! 
!! 

LEO with feds at DEA, ATF, 
FEDS OUT of HAWAII, NOW ! 

Or you are TRAITORS to Hawaii 
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