TESTIMONY OF
THE DEPARTMENT OF THE ATTORNEY GENERAL
TWENTY-SIXTH LEGISLATURE, 2012

ON THE FOLLOWING MEASURE:
S.B.NO. 2222, RELATING TO SEXUAL IMAGES PRODUCED BY MINORS.

BEFORE THE:
SENATE COMMITTEE ON ECONOMIC DEVELOPMENT AND TECHNOLOGY

DATE: Wednesday, February 8, 2012 TIME: 2:15 p.m.
LOCATION:  State Capitol, Room 016

TESTIFIER(S): David M. Louie, Attorney General, or
Lance M. Goto, Deputy Attorney General

Chair Fukunaga and Members of the Committee:

The Department of the Attorney General strongly supports this bill.

The purpose of this bill is to address the problem of "sexting," which involves minors
taking nude pictures and videos of themselves or other minors, and transmitting the nude images
to others by use of a cell phone or other form of electronic communication. This bill:

(1) prohibits adults from soliciting minors to electronically transmit nude images of minors;

(2) prohibits minors from electronically transmitting nude images of themselves or other minors,
or soliciting other minors to do so; (3) prohibits minors and adults from possessing a nude image
transmitted by a minor; and (4) makes it an affirmative defense that the recipient made
reasonable efforts to destroy the transmitted nude image.

The electronic transmission of youth-produced sexual pictures and videos, frequently
referred to as "sexting," is a growing problem with our children, especially because the images,
once transmitted electronically, can be shared with many people almost instantaneously. Once
transmitted, the original transmitter has very limited ability to control or prevent further
dissemination. Often, the images are intended for the minor's "significant other." Sometimes,
the images are being transmitted to an adult who has convinced the minor to make the images
and send them to the adult. But regardless of the reason the images were created, or to whom
they were originally sent, the images frequently get disseminated to others, especially after the
relationship has deteriorated, or a cell phone is lost, misplaced, stolen, or improperly accessed.

The images may be used as a commodity for exchange. The threatened dissemination of such
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images may also be used as leverage against the subject to make the subject engage in certain
conduct.

In this age of electronic connectivity, the images can instantaneously be shared with
many people and can cause great embarrassment and mental or emotional harm to the subjects of
the images. The unwanted dissemination has resulted in suicides in other states.

Our current State laws do not specifically prohibit "sexting" conduct. While our laws
prohibit the dissemination of child pornography, the nude images transmitted through "sexting"
behavior often do not qualify as pornography.

This bill is intended to address concerns of parents and school officials and make it clear
to minors that the dissemination of nude images of themselves and other minors is harmful and
inappropriate behavior that will not be tolerated. The bill will assist parents and school officials
in addressing the problem with minors. It will also be a tool for law enforcement agencies to use
to try to stop the harmful and inappropriate behavior.

We respectfully request that the committee pass this bill.
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AMERICAN CIVIL LIBERTIES UNION
of HAWALI'I

Committee: Committee on Economic Development aechmfology

Hearing Date/Time: Wednesday, February 8, 201235 @:t.

Place: Room 016

Re: Testimony of the ACLU of Hawaii in Srong Opposition to SB. 2222

Relating to Sexual Images Produced by Minors

Dear Chair Fukunaga and Members of the Committeecmmomic Development and
Technology:

The American Civil Liberties Union of Hawaii writés strong opposition to S.B. 2222, which
seeks to make “sexting” by minors a misdemean@nstt.

According to a 2010 poll by AP and MTV, nearly 25¥teens have engaged in sexting. While
the ACLU does not condone the practice, the purpbsaild pornography laws is to protect
children, not criminalize them for poor judgme@riminalizing them would only serve to
stigmatize them, make it harder for them to becpnoeluctive adults and potentially harm their
life permanently. Victims can and should use arailirts to pursue damages against those who
distribute their images without their permission.

Besides sweeping more children into the criminstige system, this bill may also be
unconstitutional in that it may criminalize expriessprotected by the First Amendment. ACLU
of Pennsylvania recently won litigation in a segtsuit where the DA had tried to charge teens
with a;elony for taking pictures of themselves @eatding them to male students via their cell
phones.

We should all look beyond the courtroom to classre@nd living rooms to help stop sexting.
Parents and educators should create open and lbalesfue with respect to these issues and
teens should be counseled on how to respectfudiyechnology in order to protect themselves
and others. For all these concerns, we respectigh this Committee to hold this measure.

The mission of the ACLU of Hawaii is to protect himdamental freedoms enshrined in the U.S.
and State Constitutions. The ACLU of Hawaii fuffithis through legislative, litigation, and
public education programs statewide. The ACLU afudii is a non-partisan and private non-

! Miller v. Skumanick, 605 F. Supp.2d 634 (2009vailable at:
http://www.aclupa.org/downloads/MillerTROorder3300.

American Civil Liberties Union of Hawai'i
P.O. Box 3410

Honolulu, Hawai'i 96801

T: 808.522-5900

F: 808.522-5909

E: office@acluhawaii.org
www.acluhawaii.org



Hon. Sen. Fukunaga, Chair, EDT Committee
and Members Thereof

February 8, 2012

Page 2 of 2

profit organization that provides its services aicost to the public and does not accept
government funds. The ACLU of Hawaii has beenisgridawaii for over 40 years.

Sincerely,

Laurie A. Temple
Staff Attorney
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