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Testimony in Opposition to HB 2019 HD1, Relating to Mortgages

To:  The Honorable Rosalyn Baker, Chair
The Honorable Brian Taniguchi, Vice-Chair
Members of the Committee

My name is Stefanie Sakamoto, and | am testifying on behalif of the Hawaii Credit Union
League, the local trade association for 81 Hawail credit unions, representing approximately
811,000 credit union members across the state. Approximately 60 of our credit unions write
mortgage loans in the State of Hawaii. We are in opposition to HB 2019 HD1.

HB 2019 seeks to bar the collection of a deficiency judgment in the case where a short sale or
foreclosure sale of a residential property does not pay off the balance of a mortgage loan.

Short sales are often a desirable alternative to foreclosure because of the lesser costs and fees
on both sides. However, a short sale does not mean that the borrower is automatically forgiven
of the remainder of their mortgage debt.

We submit that these provisions would inject unnecessary risk and uncertainty into both the
short sale process and the mortgage foreclosure process. The provisions regarding relief from
deficiency judgments in Act 48, developed by the Mortgage Foreclosure Task Force in 2010,
are adequate and should not be expanded.

Thank you for the opportunity to provide comments.
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Senator Rosalyn H. Baker, Chair
Senator Brian T. Taniguchi, Vice Chair
Committee on Commerce and Consumer Protection via email
RE: BILL: H.B. No. 2019, H.D.1

DATE: March 14, 2012

TIME: 9:00 a.m.

PLACE: Conference Room 229

Dear Senators Baker and Taniguchi and Members of the Committee:

I apologize for the late testimony on this Bill; however, I personally believe that this is a very
important bill to help protect consumers in Hawaii from an economic burden that should be
borne by the financial institutions and not the consumers.

Thank you for the opportunity to present testimony on H.B. No. 2019, H.D.1. Because I believe
that Hawaii should be an anti-deficiency judgment state, I have drafted legislation based on the
legislation enacted by the California legislature. It is not exactly identical with Californa Civil
Code 580 because the first provision was not related to the anti-deficiency judgment rules and
that provision is already covered by Hawaii law. Also, as you know, California is a “deed of
trust” state and thus, I made some changes to take out any references to trustees or deeds of trust.
Otherwise, this new language is drawn from California law which has been amended as recently
as 2012. This proposal is made by me as a taxpayer, a consumer and a lawyer who practices real
estate law. I believe I am as qualified to testify on this issue as any other consumer. I practiced
in Arizona for 3 years and I am licensed to practice (inactive) in California. Both of those states
have anti-deficiency judgment legislation and the banking industry has survived very well in
both of those states to my knowledge. During my legal practice in Hawaii, I have served and
testified on behalf of the HSBA Subcommittee on Community Associations (part of the Real
Property Section) and on the Legislative Action Committee for CAI. (I do not represent CAI any
longer.) I have been selected by my peers over the last few years as one of the “Best Lawyers in
America.” I have practiced real estate law for more than 30 years in Hawai'i. I have not,
however, represented banks or other financial institutions. A few observations to begin with:

1. Banks and financial institutions have every opportunity to “screen” buyers to ensure that the
buyer can pay the amount of the mortgage. Banks are able to obtain unlimited amounts of
financial information including credit reports, tax returns, employment information, on the
applicant buyer and have the right to say “no” if the bank believes the applicant cannot pay its
loan costs (banks in Hawaii have no motivation to worry about whether buyers can pay
assessments due to community associations because the law is currently written by banks to
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protect banks from ever having to come out of pocket for unpaid assessments unless they
purchase the real property).

2. Banks and financial institutions have every opportunity to also “screen” the property to be
purchased. Prospective buyers are required to pay for appraisals that satisfy the bank that the
property is worth more than the loan. In fact, most loans are only made for a percentage of the
appraised value — 90% or 80%, etc. — thus providing banks with a cushion to protect them
against a property losing value.

3. Banks suffer a loss of profit if they are not allowed to obtain deficiency judgments. That
impact will be small compared to the impact on the consumer. Banks seem to enjoy significant
profit margins in their businesses. Most banks would not pursue a deficiency judgment if the
debtor has no other assets (which they will know because of their intense financial review of
borrowers). Moreover, this seems to me the kind of risk a bank should be forced to take. After
all, it was banks (maybe not local banks - but Lehman Brothers, etc.) that got our economy in
this mess to begin with. It is banks who used robo- signature machines to sign sworn affidavits
and who foreclosed on numerous homeowners without any basis to do so. Surely, the equities
favor the owner of the property under these circumstances. Banks may be required to pay their
executives less but consumers could be placed in a position where the consumer could not feed
his or her children if the banks execute on the deficiency judgment (e.g. garnishment). A bank
is a for profit business that pays its executives outrageous sums (in my humble opinion), pays for
wild parties on yachts and who wants to have a profit so that it can continue this type of
expenditure while at the same time paying out dividends to shareholders. Certainly there is some
sanity in the system in this country that would not sacrifice a family who has already lost a home
and cause it to be unable to rent or to provide a meal for a child.

4. Borrowers who cannot pay do not get off without adverse consequences. The credit scores of
consumers who default on their mortgage and have their property sold in a foreclosure sale will
fall significantly. The foreclosure stays on their record for seven years and makes obtaining a
different mortgage extremely difficult.

The California law (which has been in place in one form or another since the Great Depression
of 1933) will protect buyers of residences from liability to the lender in the event the proceeds
from a foreclosure sale are not enough to fully pay the loan. The California Civil Code of
Procedure, Sections 580a through 580e, the "anti-deficiency" laws, prohibit secured lenders,
under certain circumstances, from pursuing the borrower for the unpaid balance when the
proceeds from a foreclosure sale do not fully pay the amount of the borrower's secured debt. In
other words, when the "anti-deficiency" laws apply to certain protected borrowers, lenders will
be barred, from pursuing the borrowers, personally, for any excess amount of the secured debt
left unpaid after a foreclosure sale (the "deficiency").

The California law has been described in the past as follows: “Section 580b specifically
prohibits recovery of a deficiency from a borrower, who incurred the loan in order to purchase
real property as a residence for the debtor, when the property contains one-to-four units and
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the property was used to secure the purchase loan. (Home buyers who later refinance their
home loans may risk losing their "anti-deficiency" protection.) Section 580b also bars a
deficiency as to sellers, who sold the secured property to the borrower, and who "carried back"
a loan as part of the purchase price, as "seller financing". ... [The California law] further
prohibits deficiency judgments from otherwise unprotected borrowers, when a lender has
foreclosed upon the secured property by a private, "power-of-sale" foreclosure proceeding,
pursuant to the terms of the deed of trust. If the lender wishes to obtain a deficiency judgment
against an unprotected borrower (otherwise, there is no judge or commissioner watching the
amount the bank pays for the property at auction) for the unpaid loan balance, a classic case of
the fox watching the hen house.

In 2011, the California legislature apparently modified the legislation again to protect banks
(bankers have a very strong lobby in all state legislatures) and to allow non-judicial and
deficiencies if certain restrictions are me and part (a) is now modified to allow banks to exercise
a power of sale foreclosure (non-judicial) and then later obtain a deficiency judgment against a
borrower as long as an appraiser (it is called a referee in California) is appointed to ensure that
the bank did sell the property for fair market value. This would violate the “single action” rule
in Hawaii and is unfair to the debtor. Previously, California prevented any deficiency judgment
in a non-judicial foreclosure. | have left the California law the way it was previously drafted
because it was better for consumers and for simplicity’s sake. Under the new law, the owner
ousted from his home could be required to pay not only the deficiency judgment but also the
cost of the appraiser (appraisals cost hundreds if not thousands of dollars).

| will give you a copy of the California Anti Deficiency Law, as amended to favor lenders, so you
can compare it with my version.
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Thank you for your consideration of our testimony and suggested solutions to the two-year lien
restriction provision currently found in H.B. No, 1875, H.D. 2. We would note that the House
Committee did allow associations to renew the “recorded” lien. We are, of course, in favor of
that concept.

Sincerely,

ANDERSON LAHNE & FUJISAKI LLP
A Limitad Liability Law Partnership

Y. Neeley

Attached: My version of the California Anti Deficiency Legislation

A full copy of the California anti-deficiency statute so you can see the changes | made. (My
paralegal will provide you with a red-lined version to make the changes obvious tomorrow
when she returns — | don’t know how to work that function.)



HOUSE OF REPRESENTATIVES 2019
TWENTY-SIXTH LEGISLATURE, 2012 H.B. NO. H.D.1
STATE OF HAWAII

A BILL FOR AN ACT
RELATING TO MORTGAGES.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF HAWAII:

SECTION 1. Chapter 506, Hawaii Revised Statutes, is amended by adding a new section to
be appropriately designated and to read as follows:




1gation {

"§506-  (a)  Whenever a money judgment is sought for the balance due upon an






SECTION 2. Chapter 667, Hawaii Revised Statutes, is amended by
adding a new section to part I to be appropriately designated and to
read as follows:

SECTION 3. New statutory material is underscored.

SECTION 4. This Act shall take effect upon its approval.



Report Title:

Mortgages; Deficiency Judgments; Foreclosure by Action; Short Sales; Deeds in Lien of
Foreclosure

Description:

Prohibits deficiency judgments to recover the remaining balance on mortgage loans for certain
residential property sold in a foreclosure action or short sale. (HB2019 HD1)

The summary description of legislation appearing on this page is for informational purposes only and is not
legislation or evidence of legislative intent.



