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SmBm NOmZYZV THE SENATE 

STATE OF HAWAII 
TWENTY-SIXTH LEGISLATURE, 2012 

JAN 2 0 21112 

A BILL FOR AN ACT 
RELATING TO PROFESSIONAL EMPLOYER ORGANIZATIONS. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF HAWAII: 

SECTION 1. Chapter 373L, Hawaii Revised Statutes, is 

amended by adding ten new sections to be appropriately 

designated and to read as follows: 

"S373L-A Professional employer organization special fund. 

There is established in the state treasury a mecia1 fund to be 

known as the professional employer organization special fund to 

be administered by the department to implement and operate the 

registration of professional employer organizations established 

by this chapter. Moneys collected as fees or fines under 

sections 373L-B, 373L-D, and 373L-E, 373L-F, and 373L-J shall be 

deposited in the fund. Interest earned from the balance of the 

fund shall become a Dart of the fund. 

S373L-B Notice of judgments, penalties. (a) Each 

registered professional employer organization shall provide 

written notice within thirty days to the department of any 

judgment, award, disciplinary sanction, order, or other 

17 determination, which adjudges or finds that the organization is 

18 civilly, criminally, or otherwise liable for any personal 
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injury, property damage, or loss caused by the organization's 

conduct in the practice of the organization's profession. An 

organization shall also give notice of such determinations made 

in other jurisdictions. 

In addition to any other penalties provided by law, the 

failure of a professional employer organization to comply with 

this subsection is a violation mmishable bv a fine established 

bv the director Dursuant to section 373L-E. Anv action taken to 

impose or collect the fine provided for in this subsection shall 

not be considered a criminal action. 

(b) Each professional employer organization shall file 

with the department the organization's current mailing and 

business address. It shall be the rxofessional emplover 

organization's duty to provide written notice to the department 

of any change of address within thirty days of the change. 

Failure of the professional employer organization to provide the 

notice shall absolve the department or director from any duty to 

provide notice of any matter required by law to be provided to 

the professional employer organization. 

§373L-C Denial, suspension, revocation, or denial of 

renewal of registration. The director may deny, suspend, 

revoke, or deny renewal of registration of any professional 

2012-0473 SB SMA-l.doc 



Page 3 S.B. NO. 2424 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

employer organization when a professional employer organization, 

including its directors, officers, owners, members, managers, or 

general partners: 

(1) 

(2) 

(3) 

(4) 

(5) 

(6) 

Fails to meet the requirements for registration as 

provided in this chapter; 

Fails to satisfy a civil fine, penalty, or restitution 

order arising out of any administrative or enforcement 

action brought by any governmental agency for conduct 

involvina fraud or dishonest dealina: 

Has a pending criminal, administrative, or enforcement 

proceeding brought against it in any jurisdiction for 

conduct involving fraud or dishonest dealing, or for any 

violation of any state's laws or rules; 

Has had an order or judgment entered against it in the 

past ten years in any criminal, administrative, or 

enforcement action for conduct involvina fraud or 

dishonest dealing, or for any violation of any state's 

laws or rules; 

Fails to post a bond in accordance with this chapter; 

Makes any false statement, representation, or 

certification in any document or record required to be 

maintained under this chapter; 
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(7) 

(8) 

(9) 

Fails to keep, maintain, and disclose, upon request of 

the deDartment the books and records reauired to be 

maintained under this chaDter for insDection or audit 

for the period of time designated by the director; 

Fails to timely pay wages, withholding taxes, or any 

other payments pursuant to the professional employer 

agreement; or 

Otherwise violates this chapter, any rule adopted or 

order of the director issued pursuant to this chapter. 

S373L-D Fees and expenses. No applicant shall be allowed 

to register pursuant this chapter unless the appropriate fees 

have been paid. Unless otherwise provided by law, the director 

shall establish the amount for all fees and expenses by rules 

adopted pursuant to chapter 91. The fees to be established by 

the director may include but shall not be limited to an 

application fee, initial registration fee, biennial renewal fee, 

restoration fee, and other reasonable and necessary fees related 

to the department's administrative costs. Unless otherwise 

provided by law, the fees shall be deposited into the 

professional employer organization special fund. 
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S373L-E Responsibilities and duties of the director. - The 

aeneral duties and Dowers of the director shall include but not 

be limited to: 

(1) 

(2) 

(3) 

(4) 

(5) 

(6) 

Adopting, amending, and repealing rules in accordance 

with chapter 91 to issue, deny, condition, renew, or 

deny renewal of registrations; 

Establishins fees and fines; 

Inspecting and auditing the books and records of the 

registrant with the costs to be borne by the 

registrant; 

Ensuring the segregation of accounts through client 

trust accounts whereby professional employer 

organization's operating funds are separated from the 

client comDanv funds; and 

Establishina arounds for disciDlinarv action and 

prohibited practices; 

Doing all things necessary to carry out the functions, 

powers, and duties of the chapter. 

S373L-F Unlicensed activity; penalties. (a) In addition 

to any other remedy or penalty provided by law, the director may 

impose fees and fines on businesses providing professional 
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employer organization services in the State without registration 

or exemption unless registered pursuant to this chapter. 

(b) All fees and fines collected under this section shall 

be deposited in the professional employer organization special 

fund . 

S373L-6 Professional employer agreements; mandatory 

provisions; disclosures. The director shall establish 

provisions and disclosures that shall be included in all 

professional employer organization agreements. These mandatory 

provisions and disclosures shall include but not be limited to 

statements requiring the provision of written copies of certain 

documents to client companies and the timely payment of wages, 

withholding of taxes, and payment of taxes by professional 

emnlover oraanizations. 

§373L-H Cease and desist orders; grounds for issuance. 

(a) Whenever it appears to the director that any person has 

engaged or is about to engage in any act or practice 

constituting a violation of any: 

- (1) Provision of this chapter; 

- ( 2 )  Rule adopted or order issued pursuant to this chapter; 

or 
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- (3) Condition of an approval of request or application by 

the director or a written agreement between such 

person and the director, 

the director may, in the director's discretion, issue a 

temporary or permanent cease and desist order to enforce 

compliance with this chapter, any rule adopted or order issued 

pursuant to this chapter, or the conditions of such approval or 

written agreement. 

The director shall have the discretion to include in the 

order an assessment of a penalty against any person who violates 

this chapter or who has knowingly violated a written agreement 

with, or a rule or order of, the director made pursuant to this 

chapter. 

(b) The director may issue a temporary or permanent cease 

and desist order to any professional employer organization that 

the director finds or has reasonable cause to believe: 

- (1) Is violating, has violated, or is about to violate 

this chapter or any rules adopted or order issued 

pursuant to this chapter; 

- (2) Is violating, has violated, or is about to violate any 

written condition imDosed or order issued bv the 

director the professional employer organization's 
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authority to engage in business, or any condition of a 

written agreement between the professional employer 

organization or other person and the director; 

(3) Is engaging, has engaged, or is about to engage in an 

illegal, unauthorized, unsafe, or unsound practice; or 

- (4) Is failing to maintain books and records that are 

sufficientlv comDlete and accurate so as to Dermit the 

director to determine the financial condition of the 

organization named in the order. 

S373L-I Permanent cease and desist orders; procedure; 

hearing; enforcement. (a) The notice of charges and proposed 

permanent cease and desist order shall be in writing and shall 

be served upon the professional employer organization. The 

notice of charges shall state the alleged violation or wrongful 

practice and a summary of the facts in support of such 

allegation. The notice shall be accompanied by a proposed order 

that states the director's intent to require discontinuance of 

such violation or practice and the immediate compliance with all 

requirements of any applicable agreement, conditions of 

approval, order, or law. The proposed order may also direct 

such affirmative action as may be necessary to prevent 

insolvency or to correct the alleged violation or wrongful 
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practice. The notice of charges shall set forth a time and 

place for a hearing to determine whether the proposed order 

shall be issued. 

(b) Within twenty days after service of a notice of 

charges, unless an earlier date or later date is set by the 

director upon request of the affected party, the director shall 

hold a hearing in accordance with chapter 91. If no appearance 

is made at the scheduled hearing by the party or its duly 

authorized representative, the party shall be deemed to have 

consented to the issuance of the cease and desist order and the 

director may issue a permanent cease and desist order. Any 

cease and desist order issued after a hearing held in accordance 

with this subsection shall become effective after service uDon 

the affected party and shall remain effective until modified or 

terminated by the director. Any appeal of a permanent cease and 

desist order shall be made to the circuit court in accordance 

with chapter 91. 

(c) In determining or directing action of a professional 

employer organization necessary to prevent insolvency or correct 

alleged violations or in issuing cease and desist orders, the 

director shall consider actions that minimize the disruption or 

imDact to the business of client comDanies. 
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(d) On or after the effective date of any permanent cease 

and desist order, the director may apply for enforcement of the 

order to the circuit court. Such application may also contain a 

petition for such other relief or remedies as may be appropriate 

in the circumstances. The application shall be given precedence 

over other cases pending in court, and shall in every way be 

exx>edited. 

S373-5 Failure to comply; penalty; injunction. (a) If a 

professional employer organization fails to comply with this 

chapter, the professional employer organization shall be liable 

for a penalty of not less than $1,000 or of $500 for every day 

during which such failure continues, whichever sum is greater, 

to be recovered in an action brought by the director in the name 

of the State, and the amount so collected shall be paid into the 

professional employer organization special fund. The director 

may, however, in the director's discretion, for good cause 

shown, remit all or any part of the penalty in excess of $1,000 

to the professional employer organization; provided that the 

professional employer organization complies with this chapter. 

With respect to such actions, the attorney general or any county 

attorney or public prosecutor shall prosecute the same if so 

requested by the director. 
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(b) If a professional employer organization fails to 

comply with this chapter for a period of thirty consecutive 

days, the professional employer organization may be enjoined, by 

the circuit court of the circuit in which the professional 

employer organization's principal place of business is located, 

from carrying on business anywhere in the State so long as the 

noncompliance continues, and such action for injunction shall be 

prosecuted by the attorney general or any county attorney if so 

recruested bv the director. 

SECTION 2. Section 373K-2, Hawaii Revised Statutes, is 

amended by amending subsection (a) to read as follows: 

!'(a) Where any client company uses the services of 

assigned employees and co-employs assigned employees with a 

professional employment organization, the client company and the 

professional employment organization, with respect to the 

assigned employees, shall not be exempt from the requirements of 

any federal, state, or county law, including labor or employment 

laws, collective bargaining rights, anti-discrimination 

provisions, or other laws with respect to the protection and 

rights of employees, including chapters 377 and 378, that would 

apply to the assigned employees if the assigned employees were 
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employees of the client company alone, and were not co-employees 

of the professional employment organization. 

These employee rights shall not be abrogated by any 

contract or agreement between the client company and the 

professional employment organization, or the professional 

employment organization and the assigned employee, which 

contains terms or conditions that could not be lawfully 

contained in a contract or agreement directly between the client 

.company and the assigned employee in which no professional 

employment organization is involved. [34ekwlthst;ndi~g any 

t k c  IIL*cill,] For the purposes of chapter 237, the employer 

shall be deemed to be the client company and not the 

professional employment organization. The department of labor 

and industrial relations shall notify the department of taxation 

in writing of any violation of this subsection." 

SECTION 3. Section 373L-1, Hawaii Revised Statutes, is 

amended as follows: 

1. By adding a new definition to be appropriately inserted 

and to read: 
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llllDepartmentll means the department of labor and industrial 

relations. 

2. By amending the definitions of "client company", 

"professional employer organizationll, and "temporary help 

services" to read: 

llllClient company1' means any person [+he c ~ t c r s  int:: ct 

c-1 that contracts with a professional employer 

organization and is assigned employees by the professional 

employment organization under that contract. 

IlProfessional employer organization" or Ilorganizationll 

1 n 7  In V nv-7 n 4 v 1 t 4 rrn 11 I I  n m n  11 I I n t - . . F . F  1 i n 4 n n  rr 
/ / 

1 n ~ r - n  l n i n 4 n r s  n & u y L L  ILuulIIy L 

0 ,  I ,  
n _I m t V l  t _I T r n  n ~ ~ n v l l  nv  in^^ nthnv n v m -  1 9 -  n 

I I L J - U  LL U L l  " L "ILL / V L  urrr U L L I L L  U I L I L L L I U L  . I a R e T l  

business entity that offers to co-employ employees that are 

assigned to the worksites of its client companies. 

IITemporary help [ s e ~ & e e s I ~ l  means an arrangement by which 
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an organization hires its own employees and assigns them to a 

client company to support or supplement the client's workforce 

in a special situation, including: 

- (1) An employee absence; 

- (2) A temporary skill shortage; 

- (3) A seasonal workload; or 

- (4) 

SECTION 4. Section 3731;-2, Hawaii Revised Statutes, is 

A special assignment or project." 

amended to read as follows: 

[€]§373L-2 [+] Registration required. (a) Every 

professional employer organization shall register with the 

2012-0473 SB SMA-l.doC 
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director by providing all of the information required by this 

section and by rules adopted by the director pursuant to chapter 

91 prior to entering into any professional employer agreement 

with any client company in this State. 

(b) 

shall include: 

Registration information required by this section 

The name or names under which the professional 

employer organization conducts or will conduct 

bus ines s ; 

The address of the principal place of business of the 

professional employer organization and the address of 

each office that the professional employer 

organization maintains in this State; 

The professional employer organization's general 

excise tax number; 

A copy of the certificate of authority to transact 

business in this State issued by the director of 

commerce and consumer affairs pursuant to title 2 3  or 

title 23A, if applicable; 

A list, organized by jurisdiction, of each name under 

which the professional employer organization has 

operated in the preceding five years, including any 

2 0 1 2 - 0 4 7 3  S B  SMA-l.doc 
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alternative names; names of predecessors; and, if 

known, names of successor business entities; 

(6) A statement of ownership, which shall include the name 

of each person who, individually or acting in concert 

with any other person or persons, owns or controls, 

directly or indirectly, twenty-five per cent or more 

of the equity interests of the professional employer 

organization; 

(7) A statement of management, which shall include the 

name of any person who serves as president or chief 

executive officer or who otherwise has the authority 

to act as a senior executive officer of the 

professional employer organization; 

(8) Proof of valid workers' compensation coverage in 

compliance with all laws of this State; 

(9) Proof of compliance with the Hawaii temporary 

disability insurance law; 

(10) Proof of compliance with the Hawaii prepaid health 

care act as regards all employees of the professional 

employer organization; 
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Proof of compliance with the Hawaii employment 

security law, including payment of any applicable 

employer liability pursuant to chapter 383; and 

A financial statement prepared in accordance with 

generally accepted accounting principles, audited by 

an independent certified public accountant licensed to 

practice in the State, and without qualification as to 

the going concern status of the professional employer 

organization. 

,Registration under this section shall expire on 

31 of each odd-numbered year. Before December 31 of 

each odd-numbered year, the director or the director's 

authorized delegate shall mail a renewal application for 

registration to the address on record of the registrant. In 

connection with renewal of registration, a professional employer 

organization shall provide all of the information required by 

subsection (b) . 

( 6 )  Thn ; I 4 - n r * t n v  nL-11 r \n t -h l<nL  Fnnn 7 - A  v n - ~ ~ ; - . - n m  

6 - v  v m n 4 n t v - t 4 n n  m-.;ntnn-nnn nF  v n n A n t v - t 4 n n  ~n-1  -%I 
LVL L L Y I - L L U L I W I I ,  L L L U I L I L L I I U I I L L  V L  L L y l Y b L U L I u I I ,  L L I  I 

v n c - + t n - - t ~ n n  -6 v n m - n t - - t - n -  Fn- --.-n6nnn-nn-l 
LLULVLULIVII W L  LL~IULLULIUII LUL p L u L L u u ~ w ~ ~ u ~  

CrgzElz~tlsnz b;. ?;le purz=u2.;'lt ts ch2pter  31. I " 
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SECTION 5. Section 3 7 3 L - 3 ,  Hawaii Revised Statutes, is 

amended to read as follows: 

[+]§373L-3 [+] Bond required. (a) No professional 

employer organization shall enter into a professional employment 

agreement with a client company in the State unless the 

professional employer organization posts a bond [Ir: t he  amew& 

cf $25!!,9.88;-1 as follows: 

(1) 

(2) 

(3) 

which is 

I -  

Professional employer organizations consisting of 

fewer than one hundred full-time or part-time 

employees shall post a minimum of $500,000; 

Professional employer organizations entering into the 

industry with no prior experience shall post a minimum 

of $500,000; and 

All other professional employer organizations shall 

post an amount equal to five per cent of the 

organization's prior year's total wages, benefits, 

workers' compensation premiums, and unemployment 

compensation contributions; 

a performance or financial guaranty type bond naming 

the director as the obligee and which may be canceled only if 

the professional employer organization gives sixty days prior 

written notice to the surety or if the surety gives thirty days 
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prior written notice to the director of cancellation of the 

bond. The requirements of this section shall be satisfied by a 

single bond. If a professional employer organization has more 

than one branch location, the bond shall cover all locations. 

(b) The bond required by this section shall be issued by a 

surety or federally insured lending institution authorized to do 

business in the State to indemnify a client company who may 

suffer loss as a result of nonperformance by a professional 

employer organization. 

(c) Upon cancellation or expiration of the bond, the 

surety or insurer shall remain liable for any claims against the 

a period of six months; provided that: 

The debts were incurred while the bond was in effect; 

and 

The director notifies the surety or insurer, as the 

case may be, of any claims within ninety days of 

discovery of any claims. 

The surety or insurer is not required to release any 

moneys or collateral to the professional employer organization 

during the six months after cancellation of the bond. 

(e) Failure to have in effect a current bond shall result 

in automatic forfeiture of registration pursuant to this chapter 

2012-0473 SB SMA-l.doc* II  
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and shall require the professional employer organization to 

immediately cease doing business in the State. A professional 

employer organization whose registration is forfeited shall 

apply as a new applicant for registration in order to resume 

business in the State. 

(f) The director, or any person claiming to have sustained 

damage resulting from noncompliance of a professional employer 

organization with this chapter, may bring an action on the bond 

to recover the damage therefrom. The director may deposit with 

a court of competent jurisdiction all or any part of the sum of 

the bond. 

SECTION 6. The department of commerce and consumer affairs 

shall collect fees pursuant to chapter 3 7 3 L  as follows: 

(1) Application fee $100; 

( 2 )  Initial registration fee $ 2 , 5 0 0 ;  

( 3 )  Biennial renewal fee $ 2 , 5 0 0 ;  and 

( 4 )  Restoration fee $ 2 5 0 ;  

until such time that the director of labor and industrial 

relations establishes fees pursuant to section 373L-D,  Hawaii 

Revised Statutes. The fees collected pursuant to this section 

shall not prohibit any additional fees required. 

2 0 1 2 - 0 4 7 3  S B  SMA-l.doc 
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SECTION 7. In codifying the new sections added by section 

1 of this Act, the revisor of statutes shall substitute 

appropriate section numbers for the letters used in designating 

the new sections in this Act. 

SECTION 8. Statutory material to be repealed is bracketed 

and stricken. New statutory material is underscored. 

SECTION 9. This Act shall take effect upon its approval. 

INTRODUCED BY: Q x  u 
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