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WITH PROPOSED AMENDMENTS TO SB 35SD 1

Chair and Members of the Committee:

My name is Ryker Wada, representing the Legal Aid Socicty of Hawai’i (“LASH™). Tam
advocating for our clients who include the working poor, seniors, citizens with English as a second
language, disabled and other low and moderate income families who are consumers. We are testifying
with proposed amendments to SB 35 SD 1 as it relates to protections for consumers in the State of
Hawaii.

I supervise a housing counseling program in the Consumer Unit at the Legal Aid Society of
Hawaii. The Homeowrnership Counseling Project provides advice to individuals and families about
homeownership issues. Specifically the project provides information on how to prepare yourself before
purchasing a home and what to do if you are in danger of losing your home through foreclosure. In the
past Fiscal Year we serviced more than 200 clients in our Project.

Prior to Cross-over, proponents and opponents of HB 202 relating to foreclosures, specifically,
notice to tenants who live in properties being foreclosed upon, worked upon a draft that was acceptable
to all parties. Due to time constraints, HB 202 was deferred, stopping an attempt by all parties and this
Committee to further protect consumers in the State of Hawaii by giving proper notice to tenants when
the property they are living in is being foreclosed upon. It is our understanding that this Commuittee’s
counterpart in the Senate was expecting a measure to cross over from the House in order to further
discussion on the bill. Unfortunately, because no such measure crossed, this particular consumer

protection issue has not gone further.
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The Legal Aid Society of Hawaii hereby provides testimony to the House Committee on
Housing on HB202—- Relating to Foreclosure, supporting the intent of the bill, but requesting that §521-
(a) be amended to include a section on the landlord’s responsibility to notify a tenant in writing prior to
move-in that a foreclosure is pending and that proposed section 521- 71 Termination of tenancy;
landlord ‘s remedies to be amended to include not only landlord but also successor-in-interest. This
would give a tenant the same rights as those of a tenant not involved in a foreclosure.

We also believe a comprehensive bill to protect tenants should require these additional
provisions:

(D) 521-21 (f) Explain that rent should be paid to landlord until after sale or recordation, at
which time the tenant should pay rent to the successor-in-interest;

2) 521-8 Definition of successor-in-interest

3) 521-44 Upon 21 day notice of auction, landlord is to provide to the tenant, written proof
that the security deposit is segregated and exists minus deductions. Failure to provide this proof allows
the tenant to use the security deposit as one month’s rent however, once landlord proves the security
deposit exists and is segregated, landlord is to transfer the security deposit to the successor-in-interest.

(4)  667-5(d) The party bringing the foreclosure will notify the tenant via mail or post a
notice of auction on the door of the dwelling unit 21 days before auction.
Proposed languagc is added as an attachment.
Conclusion:

We understand that SB 35 SD 1 is not the exact vehicle that this issue was meant to be addressed
in. However the issues and consumer protections created in HB 202 are important to consumers in
Hawaii, and SB 35 SD 1 is the most appropriate vehicle to further these protections. We appreciate
these committees’ recognition of the need to protect consumers in the State of Hawaii and beg the
Committee’s indulgence in allowing this testimony. We offer suggested amendments to comments on
SB 35 SD 1 and urge this commiittee to amend this measure accordingly to protect the interests of the

consumers in the State of Hawaii. Thank you for the opportunity to testify.
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Report Title:
Landlord Tenant; Mortgage Foreclosures; Tenant Notification

Description:
Provides for notice to tenants of rental properties that are
foreclosed upon. (HB202 HDI1)

HOUSE OF REPRESENTATIVES 202
TWENTY-FIFTH LEGISLATURE, 2009 H B N O H.D. 1
STATE OF HAWAII - * '

A BILL FOR AN ACT

RELATING TO FORECLOSURES.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF HAWAILI:

SECTION 1. Chapter 521, Hawaii Revised Statutes, 1is
amended by adding a new section to be appropriately designated

and to read as follows:

"§521- Foreclosure; notice to tenant.

‘any- person authorized

dlord’s behalf shall

to 'enter into a tental 5§

disclose to the tenant “in

subject of a pending. for rsuant to chapter 667.

(b) A successor-in-interest shall give written notice to a

tenant or subtenant in possession of a rental housing unit to

vacate the property within forty-five days from the date the
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notice is delivered to the tenant or subtenant, pursuant to

subsection (c), before the tenant or subtenant may be removed

from the property.

(¢) The notice required in subsection (a) and (b) may be

delivered by any of the following means:

(1) By delivering a copy to the tenant personally;

(2) If the tenant is absent from the tenant's residence or

usual place of business, by leaving a copy of the

notice with a person of suitable age and discretion at

either place and mailing a copy of the notice to the

tenant at the tenant's place of residence; or

(3) If the tenant's whereabouts cannot be ascertained or a

person of suitable age or discretion cannot be found,

then by affixing a copy of the notice in a conspicuous

place at the rental housing unit and mailing a copy of

the notice to the tenant or current occupant at the

rental housing unit. Service upon a subtenant may be

made in the same manner."

SECTION 2. Section 521-71, Hawaii Revised Statutes, is
amended to read as follows:

"§521-71 Termination of tenancy; landlord's and successor-

in~interest’s remedies for holdover tenants[~]; foreclosure.

(a) When the tenancy is month-to-month, the landlord or

stccessor-in-interest may terminate the tenancy {rental




agreement)y by notifying the tenant, in writing, at least forty-
five days in advance of the anticipated termination. When the

srest provides notification of

landlord or su
termination, the tenant may vacate at any time within the last
forty-five days of the period between the notification and the

termination date, but the tenant shall notify the landlord or

sessor-in-interest of the date the tenant will vacate the

dwelling unit and shall pay a prorated rent for that period of
occupation.

(b) When the tenancy is month-to-month, the tenant may
terminate the rental agreement by notifying the landlord or

successor-in-interest, in writing, at least twenty-eight days

in advance of the anticipated termination. When the tenant
provides notice of termination, the tenant shall be responsible
for the payment of rent through the twenty-eighth day.

st terminates a

(c) Before a landlord or successo

month-to-month tenancy where the landlord contemplates voluntary
demolition of the dwelling units, conversion to a condominium
property regime under chapter 514A or 514B, or changing the use
of the building to transient vacation rentals, the landlord
shall provide notice to the tenant at least one hundred twenty
days in advance of the anticipated demolition or anticipated
termination. If notice is revoked or amended and reissued, the

notice period shall begin from the date it was reissued or



amended. Any notice provided, revoked, or amended and reissued

shall be in writing. When the landlord or n-interest

provides notification of termination pursuant to this
subsection, the tenant may vacate at any time within the one-
hundred-twenty-day period between the notification and the

termination date, but the tenant shall notify the landlord or

éssor-in-interest of the date the tenant will vacate the

dwelling unit and shall pay a prorated rent for that period of
occupation.

(d) When the tenancy is less than month-to-month, the landlord,

or tenant may terminate the rental

agreement by notifying the other at least ten days before the
anticipated termination.

(e) Whenever the term of the rental agreement expires, whether
by passage of time, by mutual agreement, by the giving of notice

as provided in subsection (a), (b), (c¢), or (d) or by the

exercise by the landlord or the s t of a right
to terminate given under this chapter, if the tenant continues

in possession after the date of termination without the

§ consent, the tenant may be

landlord's or succé

liable to the landlord st for a sum
not to exceed twice the monthly rent under the previous rental

agreement, computed and prorated on a daily basis, for each day

the tenant remains in possession. The landlord or gsuccessor—in-




nterest may bring a summary proceeding for recovery of the
possession of the dwelling unit at any time during the first

sixty days of holdover. [Shewtd] If the landlord or successor=

in=interest [£ai}] fails to commence summary possession

proceedings within the first sixty days of the holdover, in the
absence of a rental agreement, a month-to-month tenancy at the
monthly rent stipulated in the previous rental agreement shall

prevail beginning at the end of the first sixty days of

holdover.




As used in this subsection, "successor-in-interest" means a

person who acquired an interest in the property through a

foreclosure.

(f) [+8)] 9> Any notice of termination initiated for

the purposes of evading the obligations of the

landlord or the under

subsections 521-21(d) or (e) shall be void."

ey

by ‘a court

v the

conveyance

and where




fidavit and

ion 667-33, if

tual damages or one

rity deposit

ney’s fees; or

SECTION 3. Section 667-5, Hawaili Revised Statutes, is
amended to rcad as follows:

"§667-5 Foreclosure under power of sale; notice; affidavit
after sale. (a) When a power of sale is contained in a
mortgage, and where the mortgagee, the mortgagee's successor in
interest, or any person authorized by the power to act in the
premises[+] desires to foreclose under power of sale upon breach

of a condition of the mortgage, the mortgagee, successor, Or



person shall be represented by an attorney who is licensed to

practice law in the State and is physically located in the

State. The attorney shall:

(1)

(b)
shall be:
(1)
(2)

(c)

Give notice of the mortgagee's, successor's, or
person's inﬁention to foreclose the mortgage and of
the sale of the mortgaged property, by publication of
the notice once in each of three successive weeks
(three publications), the last publication to be not
lessvthan fourteen days before the day of sale, in a
newspaper having a general circulation in the county
in which the mortgaged property lies; and

Give any notices and do all acts as are authorized or
required by the power contained in the mortgage.

Copies of the notice required under subsection (a)

Filed with the state director of taxation; and
Posted on the premises not less than twenty-one days
before the day of sale.

Upon the request of any person entitled to notice

pursuant to this section and sections 667-5.5 and 667-6, the

attorney, the mortgagee, successor, or person represented by the

attorney shall disclose to the requestor the following

information:



(1) The amount to cure the default, together with the
estimated amount of the foreclosing mortgagee's
attorneys' fees and costs, and all other fees and
costs estimated to be incurred by the foreclosing
mortgagee related to the default prior to the auction
within five business days of the request; and

(2) The sale price of the mortgaged property once
auctioned.

(d) A tenant in possession of a mortgaged property shall

be notified fifteen days before the actual sale of the mortgaged

Erogertz .

[+e3]1 (e) Any sale, of which notice has been given as

[aferesaids ] provided in this section, may be postponed from

time to time by public announcement made by the mortgagee or by
some person acting on the mortgagee's behalf. Upon request made
by any person who is entitled to notice pursuant to section 667~
5.5 or 667-6, or this section, the mortgagee or person acting on
the mortgagee's behalf shall provide the date and time of a
postponed auction[+] or, if the auction is canceled, information
that the auction was canceled. The mortgagee, within thirty
days after selling the property in pursuance of the power, shall
file a copy of the notice of sale and the mortgagee's affidavit,
setting forth the mortgagee's acts in the premises fully and

particularly, in the bureau of conveyances.



[+e¥] (f) The affidavit and copy of the notice shall be
recorded and indexed by the registrar, in the manner provided in
chapter 501 or 502, as the case may be.

[+£)] (g) This section is inapplicable if the mortgagee is
foreclosing as to personal property only."

SECTION 4. Statutory material to be repealed is bracketed
and stricken. New statutory material is underscored.

SECTION 5. This Act shall take effect on July 1, 2009.



