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Chairs Chun Oakland and Espero and Members of the Committees:
The Attorney General opposes this bill in its present form.

The bill aims to create a "bill of rights" for the children of

incarcerated parents, including the right: (1) "to be heard" when
decisions are made about the child; (2) "to be considered when
decisions are made about the child's incarcerated parent®; (3) to be

"well cared for" and "supported" during the parent's incarceration; and
(4) "[tlo have a lifelong relationship with the parent." While the
intent of the bill is laudable, the bill in its present form
nonetheless presents a number of problems that should be remedied.

This bill is extremely vague regarding the rights provided under
the bill. Vague rights may be interpreted in any number of ways,
leading to misunderstanding and, consequently, increased litigation
when those rights are perceived as being violated. For example, as
written, the child's right to be "heard" and "considered" with regard
to decisions made about the child or the incarcerated parent is
virtually unlimited in scope, and does not include a limitation on the
child's age. 1In its present form, the bill gives infants the right to
be heard even though they obviously are too young to express

themselves. If the bill passes, the State may be required to pay for
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guardians for children who are not yet mature enough to represent
themselves.

A useful analogy is found in the divorce context, where the Family
Court typically makes custody decisions without hearing from the minor
children involved. While it is true that in certain cases the Court
needs to consider a "child's wishes" in custody matters, that
requirement is limited to children "of sufficient age and capacity to
reason, so as to form an intelligent preference,” as stated in section
571-46 (3), Hawaii Revised Statutes. The lack of such a limitation in
this bill is problematic.

The right for the child to be "well cared for" and "supported"
during the parent's incarceration is also very vague. For instance, it
is not clear whether the care or support is intended to be monetary in
nature, psychological, or both. In any event, the bill does not
specify exactly who is responsible for providing such care and support
for the child.

Lastly, it is unclear what it means to have the right to have "a
lifelong relationship with the parent." Again turning to the divorce
context, child custody orders cease when the child reaches the age of
majority (i.e., there are no "lifelong" custody orders). Once children
covered by a custody order become adults, they are free to see as much
or as little of their parents as they wish. Similarly, once children
of incarcerated parents become adults, they are presumably able to
freely access that parent in prison without the need for the
protections afforded by this bill.

Care must be taken to review all of the rights provided in this
measure, keeping in mind the liabilities that may occur as a
consequence. In its present form, the breadth of the provisions of
this bill and its vagueness are of deep concern, leaving open the.
question of who is liable for whét. For the foregoing reasons, we ask

that this measure be held.
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