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Chair Fukunaga, Vice Chair Espero and Members of the Committee on Economic
Development and Taxation.

The Department of Business, Economic Development and Tourism (DBEDT) supports
Part I Section 1 of HB 2415 HD 1 Proposed SD1. However, DBEDT opposes Part I Section 2
and Part II Section 3 of HB 2415 HD 1 Proposed SD1.

The Hawaii Innovation Initiative encourages technological innovation and understands
that small businesses are the true innovators. The Hawaii Matching Grant Program helps support
Hawaii companies by matching federal awards at 50 per cent, but not to exceed $25,000. This
matching formula was created when the maximum Phase I federal award was $50,000.

HB 2415 HD 1 Proposed SD1 Part I Section 1 would remove this cap and the Hawaii

matching grant would be at 50 per cent of the federal award. This is a vital improvement as the
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present Phase I federal award ceiling is $100,000. The current $25,000 Hawaii match has not
kept up with the increased federal funding levels and this amendment would remedy the
imbalance.

HB 2415 HD 1 Proposed SD1 Part I Sectionl also amends the current statute to give
preference to qualified companies receiving their first award over previous awardees. This
revision would be in the spirit of the SBIR Program investing in and fostering Hawaii’s small
businesses.

As mentioned above, DBEDT opposes HB 2415 HD 1 Proposed SD1 Part I Section 2 and
Part II Section 3, which proposes to disband the High Technology Innovation Corporation
(HTIC). HTIC plays an important role in promoting high technology in conjunction with the
High Technology Development Corporation (HTDC). With its non-profit status, HTIC executes
programs and projects that allow for tax deductible foundation contributions toward the
development of the State’s high technology industry. In addition, HTIC manages programs such
as the National Governors Association Science, Technology, Engineering, and Math (STEM)
Grant. Disbanding HTIC would adversely affect this grant and other HTIC programs.

Thank you for the opportunity to provide these comments.
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Hawaii
Agquaculture
Association

To: THE SENATE
THE TWENTY-FOURTH LEGISLATURE
REGULAR SESSION OF 2008

COMMITTEE ON ECONOMIC DEVELOPMENT & TAXATION
Sen. Carol Fukunaga, Chair
Sen. Will Espero, Vice Chair

HEARING

DATE: Tuesday, March 18, 2008

TIME: 1:15PM

PLACE: Conference Room 224, State Capitol
415 South Beretania Street

From: Ron Weidenbach, President, Hawaii Aquaculture Association
Phone: 429-3147, Email: hawaiifish@gmail.com

Re: HB 2415 HD1 Proposed SD1 RELATING TO HIGH TECHONLOGY
Chair Fukunaga, Vice Chair Espero, and Committee Members:

The Hawaii Aquaculture Association (HAA) strongly supports HB 2415 HD1 Proposed SD1,
relating to high technology that in Part I removes the $25,000 limit on HTCD grants to recipients of
federal Small Business Innovation Research Phase I awards or contracts, or federal Small Business
Technology Transfer Program awards, retains limits of 50 percent of the federal award or contract,
requires HTDC to expend any remaining 2006-2007 funds on grants in 2008 and 2009 and to report to
the 2009 and 2010 legislature on expenditures, and in Part II repeals chapter 206M, Part IV, HRS.

Many members of the Hawaii aquaculture industry have been successful in competing nationally for
Federal SBIR and SBTT grants to support the development of new aquaculture technologies and
products. The HTDC grants help Hawaii’s technology companies to better compete nationally, to
purchase specialized research equipment, and to hire international consultants not otherwise covered
by the Federal SBIR/SBTT programs, so as to enable them to be more successful in meeting Federal
research objectives and in subsequent commercialization efforts, and helps Hawaii companies bridge
the funding gap between the Phase I grants and follow-on Phase II grants thereby enabling companies
to retain critical staff and live research plants and animals.

In summary, HTDC’s grant program is very beneficial to Hawaii’s technology companies and, as such,
HAA strongly supports passage of HB 2415 HD1 Proposed SD1. Thank you for the opportunity to
testify.
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In consideration of
HB 2415 HD1 PROPOSED SD1 RELATING TO HIGH TECHNOLOGY.
Chair Fukunaga, Vice Chair Espero, and Members of the Senate Committee on Economic

Development and Taxation.

The High Technology Development Corporation strongly supports only PART I
SECTION 1 and opposes PART I SECTION 2 and PART II SECTION 3 of HB 2415 HD1
Proposed SD1.

1. - We offer these comments in support of PART I SECTION 1:
Hawaii SBIR Matching Grant Program Results

The State’s Hawaii Small Business Innovation Research (HSBIR) Program which is a
matching grant program shows that 67 local companies were awarded 305 federal SBIR Phase I
and Phase II grants totaling nearly $71 million to date. During this same period the State
awarded $4.5 million in matching grants to local companies and these companies have attracted
$57.5 million in federal SBIR Phase III commercialization funding. Generally, for every State
dollar ($1) invested in SBIR matching grant program, Hawaii companies have attracted over
fifteen dollars ($15) in federal SBIR awards or twenty-eight dollars ($28) in total federal SBIR
monies when you include funding for technology commercialization.

Future Trend Estimate for Hawaii SBIR Matching Grant Program

There is an increase in federal SBIR awards won by Hawaii companies and this is a trend
that is likely to continue to increase. In the first 14 years of the program, local companies won
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an average of 10 federal Phase I awards per year, with a total value of $10.5 million over the 14
years. These local companies attracted another $21.7 million in follow-on federal SBIR funding
to Hawaii. Within the past five years of the program, local companies won an average of 18
federal awards per year (27 in 2006 alone), with a total value of $12.5 million over five years.
These companies attracted another $25.5 million in follow-on federal SBIR funding to Hawaii in
just the past five years.

Summary of PART I SECTION 1 of HB 2415 HD 1. Proposed SD1

The bill makes “housekeeping” modifications to three sections of HTDC enabling
legislation (HRS Section 206M-15). This statute provides state matching grant funding to
Hawaii companies that have been awarded federal Small Business Innovation Research (SBIR)
Phase I awards and federal Small Business Technology Transfer (STTR) Phase I awards.

SBIR is a three-phase federal program that provides small businesses the opportunity to
win federal R&D grants and contracts. In Phase I, the small business explores the technical merit
or feasibility of an idea or technology. In Phase II, the small business expands upon Phase I
results. In Phase III, the project matures and is commercialized. No SBIR funds support Phase
IIT activities. STTR is a sister R&D funding program to SBIR and is similarly organized in three
phases. STTR primarily differs in that the small business must partner with a research
organization to carry out the research, thus encouraging greater collaboration between the
university and industry. The SBIR and STTR programs provide the necessary funding for
innovative research and development efforts that is normally not available from traditional
sources.

Hawaii companies that receive SBIR and STTR Phase I feasibility study awards can
apply for state Hawaii SBIR and STTR matching grants. The state grants enhance a company’s
Phase I project development while helping it to develop stronger proposals for the more lucrative
federal Phase II awards (normally $750,000 or more to build a prototype), and ultimately to
commercialize their innovations successfully and profitably. Ultimately the goal of the matching
grant helps Hawaii companies launch new commercial products into the marketplace.

(1) First Housekeeping Amendment

The first requested change is to adjust the ceiling of the Hawaii SBIR grant to be
consistent with the original intent of section 206M-15. When the Hawaii SBIR grant program
was created nineteen years ago, the federal SBIR Phase I award was $50,000. The state
matching grant was based upon 50-percent of the federal Phase I amount, which happened to be
$25,000. Currently the federal SBIR Phase I awards average $100,000 and up. The state
matching grant has not proportionately increased or kept up with the federal award due to the
$25,000 ceiling in the existing statute. Therefore, we request that the $25,000 cap be removed,
so as to allow the higher amounts to be awarded. The ceiling increase does not mean that larger
grants will be regularly awarded, but rather that they can be awarded particularly for exceptional
research projects.



(2) Second Housekeeping Amendment

The second requested change redefines award priority for small businesses that receive an
SBIR award for the first time. Currently the statute reads that an SBIR Phase I awarded
company will receive funding preference if it applies for the state grant for the first time in a
fiscal year. This clause provides the same level of preference to a multiple-SBIR award winner
so long as it was their first time in a fiscal year, as it would to a first-time-ever SBIR awardee.
Since HTDC places priority on supporting new companies to the SBIR program, we would like
to revise the language to read: “Give preference to all qualified businesses receiving their first
award over multiple award grantees”.

(3) Third Housekeeping Amendment

The third requested change relates to the situation when there is not sufficient Hawaii
SBIR budget available to fulfill the applicants’ requests. The current language states that HTDC
“shall apply for funds to be transferred from the Hawaii capital loan revolving fund” if the
budget is inadequate to satisfy all qualified requests. In effect, HTDC must request the loan.
HTDC prefers fiscal oversight and the choice to borrow funds from the state loan program in
case of a budget shortfall, as opposed to “automatically” borrowing from the loan program.
Therefore, HTDC would like to replace the word “shall” to “may”, so the language reads “the
development corporation may apply for funds to be transferred from the Hawaii capital loan
revolving fund”.

To summarize PART I, SECTION 1, the requested language changes strengthen the
successful Hawaii SBIR and STTR programs by allowing small businesses with exceptional
SBIR/STTR projects to receive larger state grants to accelerate commercialization; placing
priority on awarding true first-time SBIR and STTR companies; and allowing HTDC the
flexibility in times of budget shortfall, to ckoose to borrow other state funds instead of making it
a requirement.

2. And, we offer these comments in opposition to PART I SECTION 2 and PART II

SECTION 3:

Part I Section 2 of HB 2415 HD1 Proposed SD1 proposes to dissolve the High
Technology Innovation Corporation (HTIC) then redirect remaining funds appropriated from Act
255, Session Laws of Hawaii 2006, relating to the establishment of an international business and
technology incubator program with Hawaii and China technology businesses through the state’s
HTIC, a non-profit state agency. We believe the proposed SD1 is not feasible for these reasons:

(a) State’s Efforts to Grow Tech Industry Abruptly Stopped: HTIC was created by
the legislature in 2005 without funding or resources to further support the state’s efforts to grow
its emerging technology industry. HTIC applied and is a 501(c) (3) state operated non-profit
corporation and is not exempt from the state procurement code (103D). HTIC plans, creates and
implements programs and projects of HTDC that are assigned to HTIC by HTDC including
federal funded programs and projects. HTIC non-profit status would allow entities such as




foundations to make contributions to grow the state’s technology industry that would also be tax
deductible.

(b) Current Contracts Would Be Negatively Impacted: HTIC currently manages
contracts for HTDC that includes the National Governors’ Association STEM Grant. The State
(HTIC) is not able to assign, sublet or transfer all or any portion of this agreement without prior
written approval of the NGA. HTIC also maintains a small representative office in China as part
of its International Incubator Program,; further, there are current plans to expand this program to
Japan. There is also the UCERA agreement, to perform consulting work for the Triple Helix
Project, to survey entities in China on best practices for academia, government and industry to
work together.

(©) Funds Remaining from Act 255: Based on discussions with Budget & Finance,
funding from Act 255 which created the International Incubator Program lapsed on 6/30/07.
Language in Section 2 Part I and Section 3 Part II repeals the HTIC leaving the funds remaining
from Act 255, SLH 2006 to be redirected to the Hawaii Small Business Innovation Research
program. The State accounting system reflects a remaining unobligated balance that lapsed from
Act 255 as of June 30, 2007 was approximately $29.00. Also, if the intent of Section 2 Part I and
Section 3 Part IT is to redirect the remaining unspent balance in the international business and
technology incubator program contract between HTDC and HTIC, we further understand that if
the contract was dissolved the remaining funds in the contract would lapse, revert to the general
treasury and not be available for the Hawaii Small Business Innovation Research Program. In
order to carry out the purpose of these sections, a new appropriation for fiscal year 2009 and
2010 would be needed to be able to carry out the intent of PART I SECTION 2 and PART II
SECTION 3 of HB2415 HD1 Proposed SD1.

(d) Loss of Opportunity to further develop the International Business and Technology
Incubation Program, and future projects requiring non-profit status: The process of establishing
a non-profit state entity (since July 2005) as well as establishing the International Incubator
Program (since July 2006) has been an excellent opportunity of learning how to do business
internationally; and in this case with China as its first office. Learning from this process we hope
to extend the program and include Japan; however, if HTIC were repealed as proposed in SD1,
that opportunity would be lost. Further, the establishment of a state non-profit entity is new
among state departments. This effort was without startup funding through state appropriations
and has been in existence for less than 18 months. The NGA grant HTIC now administers
allows Dept. of Education (DOE) to benefit from the funding the grant provides while being able
to concentrate on its core mission of education. Having an external fiscal agency attached to the
state but having a non-profit status, provided comfort to NGA and other stakeholders for this
grant to be properly administered. With STEM being such a fundamental piece to the workforce
development challenge, the State would be losing a valuable partner should we lose HTIC’s
State-associated non-profit structure. If we are to succeed, we will need to allow the HTIC to
continue its operations.

Thank you for the opportunity to submit comments in strong support of PART I
SECTION 1 and in opposition to PART I SECTION 2 and PART II SECTION 3 of HB 2415
HD1 Proposed SD1.
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Chair Fukunaga, Vice Chair Espero, and Members of the Committee.

The Department of Business, Economic Development, and Tourism (DBEDT) supports
the intent of HB 3358, which requires DBEDT to consult with the High Technology
Development Corporation (HTDC) to plan for the establishment of a high technology park on the
island of Oahu, and work with the department of land and natural resources to identify public or
private lands that may be acquired for the park. The bill also would appropriate funds for
infrastructure to build the park. There have been many good ideas introduced this legislative
session that support the State’s economic development goals. We note, however, that this
apprbpriation was not included in the Executive’s Supplemental Budget, and request that this
appropriation not displace the priorities contained in that budget.

The Administration recognizes that there is a critical need for additional, appropriate

| infrastructure to support the growth of Hawaii’s emerging technology and defense-related
industries, which can provide Hawaii with a source of high wage jobs and a way to ensure the
State’s future prosperity and global competitiveness. We express our unqualified support for

this sector and the entrepreneurs and companies in it.
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As I noted in my testimony on a similar proposal last year, I am concerned that a State
investment should be the right amount and at the right time. If this measure is adopted as a
priority of the State and its policymakers, as I believe it should be, then I suggest that the required
plan be developed in a partnership that would include other State and federal agencies, non-
profits and private sector firms, including developers, in addition to HTDC. The planning
process should include the development of a specific business plan (not a mere plan) with siting,
sizing, lay-out and design parameters, project budget and financials, cash flows, and project
timeline.

I continue to support the concept that private or other non-State general fund sources of
financing should be tapped to the fullest extent possible and that the State’s support, in cash' or
in-kind, be the “tipping point” of getting a project built. If there is a “gap” in capital that justifies
public funds, the business plan, projections and numbers should make that clear. The Legislature
— and the public — would then know the basis of any public subsidy and the basis of appropriating
the same in any particular budget year.

On that basis, we suggest that any appropriation for FY 2009 should be for the hiring of
consultants or other professional services to assist in the development of the plan, provided, as
indicated above that the appropriation does not displace the priorities contained in the Executive
Supplemental Budget. General funds, if determined to be necessary, could be appropriated based
on the findings in the report.

Thank you for the opportunity to provide these comments.

! Should project NOI (net operating income) be sufficient, a state tax exempt revenue or project bond may be a
possibility.
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HB 3358 HD1 RELATING TO HIGH TECHNOLOGY.

Chair Fukunaga, Vice Chair Espero, and Members of the Senate Committee on Economic

Development and Taxation.

The High Technology Development Corporation strongly supports HB 3358 HD1 which
provides for a technology park on Island of Oahu. There have been many good ideas introduced
this legislative session that support the State’s economic development goals. We note, however,
that this appropriation was not included in the Executive’s Supplemental Budget, and request
that this appropriation not displace the priorities contained in that budget.

We envision the employment of engineers, life and physical scientists, mathematical
specialists, science technicians, and similar technical position counts in the private sector will
begin to exceed the numbers currently in State government with initiatives such as HB 3358
HDI1. And, the economic opportunities that come with growth of technology parks will
contribute to the number of higher paying and sustainable jobs in our local economy.

Oahu is the only island without a technology park and yet it has the largest critical mass
needed to support and fill a park. Big Island has two technology parks — one adjacent to the
university’s Hilo campus and the other at NELHA, in Kihei you have the Maui Research &
Technology Park, Kauai has one in Waimea, but Oahu does not. The Big Island’s technology
parks have utilized local community and natural resources; Maui has succeeded with federal
contractors and the Maui Supercomputing Center; and, Kauai with federal contractors and close
proximity to the Pacific Missile Range Facility. Oahu has Manoa Innovation Center which is a
successful incubation and innovation center, but its land lease with the University of Hawaii will
expire in seven (7) years and the Manoa site lacks available adjacent land for expansion into a
technology park. The Mililani Technology Park financial structure of selling off fee simple lots
is not conducive to developing a technology industry and should not be defined as a technology
park.
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There already are many national and international studies that support the need for
technology parks to contribute to economic competitiveness of regions, states and nations. To
quote:

e “A survey of 134 university research parks in the United States and Canada revealed that:
More than 300,000 workers in North America work are located in a university research
park. Every job in a research park generates an average of 2.57 jobs in the economy
resulting in a total employment impact of more than 750,000 jobs.”

e "A new model is emerging," said Walter H. Plosila, Vice-President, Battelle TPP. "What
we're seeing are strategically planned, mixed-use campuses designed to create an
environment that fosters collaboration and innovation and promotes the development,
transfer and commercialization of technology," he said. Research parks have become a
key element of the technology infrastructure supporting the growth of today's knowledge
economy."

e "Research parks are key drivers of regional development,” said J. Michael Bowman,
President of the Association of University Research Parks (AURP) Board of Directors
and Chairman & President, Delaware Technology Park. Research parks were traditionally
established to recruit R&D and technology companies to locate near a university in order
to build a cluster of high technology companies.

e "Research and technology parks have exhibited a strong ability to attract and retain talent,
which in turn, allows us to create a critical mass that can yield high economic
opportunities for our regions," said Dale Gann, President of AURP Canada and Vice
President-Technology Parks, Vancouver Island Technology Park.

Today, research parks increasingly spur homegrown business startups, retention and
expansion with a focus on providing commercialization and business development support in
addition to space for talent retention and innovation infrastructure. Technology parks are
emerging as strong sources of entrepreneurship, talent and economic competitiveness.

We offer these additional comments: (a) in addition to the Department of Land and
Natural Resources, we suggest that all other state departments and agencies assist to facilitate
technology parks when it is appropriate and proper given their mission and purpose; (b) it is vital
that each community be represented in this initiative because technology projects (incubators,
innovation centers, research centers, technology parks, etc.) succeed when there is buy-in and
collaboration within the community; and, (c) the Island of Oahu has sufficient critical mass to
start a technology park today as a planned incremental development, and current site planning
needs to contain growth and expansion needs.

Thank you for the opportunity to submit comments in support of HB 3358 HD1.
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March 17, 2008

The Honorable State Senator Carol Fukunaga, Chairman, and
Honorable State Senator Will Espero, Vice Chair

And Members

Economic Development and Taxation

Hawai'i State Capitol

Honolulu, Hawaii 96813

RE: Testimony in support of HB 3279 HD1
Relating to the Hawaii United Okinawa Association

Chair Fukunaga, Vice Chair Espero and Members of the
Committee:

Thank you for this opportunily to present testimony in
support of HB 3279 HD1 on behalf of the Hawaii United
Okinawa Association. '

Recently, it was brought to our attention by the
Department of Budget and Finance that the Legislative
appropriation passed in 2006 to benefit the Hawaii United
Okinawa Association, should be clarified to specifically state the
public purpose and benefit of Act 160 (2006), as specifically
related to the Hawaii United Okinawa Association and to
transfer the administration of the appropriation to the
Department of Accounting and General Services, specifically
the State Foundation on Culture and the Arts. Time is of the
essence. Due to the need for this clarification, the appropriation
has not been released and funds will soon lapse in July 2008.

As provided in the text of the current HB 3279 HM, the
Hawaii United Okinawa Association ("HUOA”) is a 501(c)3 non-
profit organization founded in 1951, created io promote,
preserve and perpetuate the Okinawan culture, provide
community services and to support and encourage the
education of culture and hetitage.

The Hawaii Okinawa Center (‘HOC"), in Waipio, was built
in 1990 and still serves as the symbol of Uchinanchu
(Okinawan) heritage and perseverance here in Hawaii. The
HUOA, however, struggles to accommodate additional needs
related to cultural events and community service programs. The
2006 budget Act 160 appropriation was intended to further a
public purpose by providing assistance in the form of a grant to
continue providing an opportunity to expand the HOC to allow
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for cultural classes for performing aris, language, children’s
education and intermnational exchange for the general public and
not held exclusively for HUOA members.

HUOA has maintained a positive presence in the
community for over 50 years. The annual Okinawa Festival is
the State’s largest cultural festival that depends solely on
volunteers and attracts over 70,000 visitors from Hawaii and
abroad. Our statewide annual Okinawan Cultural Summer Day
Camps for Children hosts cultural education classes for over
200 of Hawaii's children across all of the neighbor islands.
HUOA recently coordinated and sponsored various community
outreach projects like a good old fashion Okinawan Pichic for
needy families at homeless shelters in East and West Oahu.
This program has specifically contributed to over 300 families in
Waimanalo and Waianae.

Pursuant to Article VI, section 4 of the State Constitution,
any allocation of public money shall be used for a “public
purpose.” The physical expansion of the Hawaii Okinawa
Center is vital and necessary to continue the mission of HUOA
to serve its members and the public. Additional space and
programs are critical to maintain HUOA’s support for cultural
education, genealogy, crafts, ikebana, music, dance and to
maintain the Okinawan cultural significance and preservation
here in Hawai.

Programs and additional space is required to address
identified current and future community needs and HUOA seeks
1o develop innovative programs such as adult day care and pre-
school systems fo allow members and community residents to
avoid long commutes into Honolulu. Additional parking is also a
priority. Guirently, members and guests are walking from
remote locations when there are large HUOA or conflicting
evenis. Health and safety concerns necessitate the need to
provide additional parking to accommodate members, guests
and community residents who use HOC's facilities.

This measure currently contains language providing the
public purpose declaration from the Legislalure representing
that the grant to the Hawaii United Okinawa Association is in the
public interest.

Therefore, we respectfully request that the Senate
Commitiee on Economic Development and Taxation support
passage of HB 3279 HD1 seeking to amend Act 160 by
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clarifying the legislative intent and provide a public purpose
declaration and to transfer the administration of the
appropriation to the Department of Accounting and General
Services. Specifically, we believe that the State Foundation on
Culiure and Arts is the appropriate administrator of the
appropriation.

Please accept our sincerest Mahalo for this opporiunity to
provide this testimony to demonstrate our support for HB 3279
HD1.

{ ;n Itomura ' Alan Chinen

President, HUDA Capital Campaign Chairman
Hawaii United Okinawa Assn. Hawaii United Okinawa Assn.
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Subject: HB 3279, HD1

To The Senate Committee on Economic Development & Taxation
Senator Carol Fukunaga, Chair
Senator Will Espero, Vice Chair

Notice of Hearing
Tuesday, March 18,2008
1:15 PM

Conference room 224
State Capitol

Please support the Hawaii United Okinawa Association in it's efforts to amend the appropriation for fiscal year
2006-2007 (HB3279, HD1)

Alan M. Chinen

President & C.E.O.

Chinen & Arinaga Financial Group, Inc.

(808)548-2234 x801 fax (808)524-6781 Cell (808) 352-0410
email: chinena@ca-fg.com

Advisory Services available only in the State of Hawaii

Registered Representative of and securities offered through:

SYMETRA Investment Services, Inc., 777 108th Ave NE, Suite 1200, Bellevue, WA 98004  ph (800) 469-7667.

Member FINRA/SIPC, Broker/Dealer and an SEC Registered Investment Advisor

Chinen & Arinaga Financial Group, Inc. is not an affiliate or a subsidiary of Symetra Investment Services, inc.
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This bill provides a tax credit up to an unspecified amount for the costs associated with the
donation of an organ.

The House Committee on Health amended the bill by providing the Department with the
authority to issue credits on a first-to-file basis.

The House Committee on Finance amended the measure requiring maximum adjusted gross
incomes in order to claim the credit, as well as unspecifying the credit amounts.

The House of Representatives passed this measure on third reading.

The Senate Committee on Health amended the measure by providing a lost wage stipend in
lieu of lost wages and by precluding any cost from qualifying for the credit if the credit was
reimbursed with insurance proceeds. The Committee on Health also precluded any cost from

qualifying to the extent a deduction or other credit was claimed.

The Department of Taxation provides comments on this legislation.

I. TECHNICAL COMMENTS

Live Organs Only—The Department recognizes that the intent of the measure is to provide
a tax credit for live donors only. The Department points out for the Committee that deceased organ
donors have tax liabilities after death as well. Though a deceased person's credit calculation would
be unworkable under the current bill (i.e., likely no travel, lodging or wage loss to claim); the
Department suggests that the Committee clarify the measure by inserting language that the credit is
for live donors only.
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(b) To qualify for the tax credit, the taxpayer shall be a
full-time resident of the State with an adjustable gross income of
less than $50,000, or less than $100,000 in the case of a joint
return, who has donated one or more of the taxpayer's human organs,
not in contemplation of death, for the purpose of an organ
transplant during the taxable year; provided that this section
shall not apply to organs sold for monetary or other consideration.

Lost Wages Provision—The Department supports the intent of eliminating the "lost wages"
category of losses that qualify for the credit in exchange for a flat dollar amount. However, the
Department believes that the current language may be unworkable and confusing. Because the
language provides that the taxpayer can claim a stipend of $100 per day "or less," it is unclear
whether the person must claim the actual amount of wage loss if less or the $100. The provision
could be clarified by the following amendments:

{(c) A taxpayer may claim the tax credit only once per
lifetime for the following unreimbursed related expenses incurred
by the taxpayer:

(1) Travel expenses;

(2) Lodging expenses; and

(3) A lost wages stipend of one hundred dollars [exr—ZTess]

per day,_or actual lost wages, whichever is less[+

previded—thatthe leost—wages—are actual and-not
reimbursable—or-due—to-leave-without pay].

The Department believes that the foregoing amendments will be simpler for taxpayers to
understand. The Department does not object to a flat amount that constitutes lost wages if the
legislative intent is to provide some degree of relief for such losses. By having a flat amount, the
Department's prior concerns relating to fraud or abuse are mitigated.

II. REVENUE ESTIMATE.

This bill is estimated to result in an indeterminate revenue loss due to unspecified limits.
However, assuming the previous $1,000 cap per individual, it is estimated that there will be a
revenue loss of approximately $15,000 per year. There have been on average 17 living donors per
year. Taking into consideration that the number of living donors is increasing in Hawaii, and taking
into account the AGI limitations of the credit, it is estimated that approximately 15 people will
qualify for the credit each year.



TESTIMONY OF THE STATE ATTORNEY GENERAL
TWENTY-FOURTH LEGISLATURE, 2008

ON THE FOLLOWING MEASURE:
H.B. NO. 2137, H.D. 2, S.D. 1, RELATING TO HEALTH.

BEFORE THE:
SENATE COMMITTEE ON ECONOMIC DEVELOPMENT AND TAXATION

DATE: Tuesday, March 18, 2008 TmME: 1:15 PM

LOCATION: State Capitol, Room 224
Deliver to: State Capitol, Room 216, 1 Copy

TESTIFIER(S): Mark J. Bennett, Attorney General
or Mary Bahng Yokota, Deputy Attorney General

Chair Fukunaga and Members of the Committee:

The Department of the Attorney General provides these
comments to bring to your attention that this bill may be subject
to constitutional challenge.

This bill provides “full-time residents of the State” with an
income tax credit for expenses related to organ donation.

This bill is facially discriminatory in that it restricts the
tax credit to Hawaiil residents. A court may conclude that the
credit is unconstitutional because the bill does not expressly
articulate a legitimate government interest served by the
legislation sufficient to withstand constitutional challenge based
on the Equal Protection and/or Privileges and Immunities Clauses
of the United States Constitution.

The Equal Protection Clause prohibits discrimination against

a nonresident based solely on residency. See, e.g., Williams v.

Vermont, 472 U.S. 14 (1985) (use tax credit for sales taxes paid
on cars purchased in other states invalidated because it was only
available to Vermont residents). The Hawaii Supreme Court has
recognized that the Equal Protection Clause applies where a tax
operates unequally on persons or property of the same class. 1In

re Swann, 7 Haw. App. 390, 776 P.2d 395 (1989).

276370_1 Testimony of the Department of the Attorney General
Page 1 of 2



Similarly, under the Privileges and Immunities Clause, a
state may not impose higher taxes on a nonresident individual than
it imposes on its own citizens. However, a discriminatory tax
could be sustained if legitimate reasons for the tax exist and the
discrimination bears a substantial relation to those reasons.

Lunding v. New York Tax Appeals Tribunal, 522 U.S. 287 (1998)

(alimony deduction for residents only struck down as violating
Privileges and Immunities Clause).

The wording in the bill that creates this potential
constitutional problem is the “full-time resident of the State”
requirement on page 1, lines 12 through 13, and the definition of
the term “full-time resident of the State” on page 3, lines 20
through 22.

The residency regquirement arguably violates the Equal
Protection and Privileges and Immunities Clauses because it
expressly favors residents over nonresidents, as noted above. To
insulate the bill from a possible constitutional challenge, we
recommend either of two possible remedies: (1) that the bill be
amended to provide that the credit is available to taxpayers
subject to chapter 235, Hawaii Revised Statutes -- deleting the
“full-time resident of the State” requirement (on page 1, lines 12
through 13) and the definition for the term (on page 3, lines 20
through 22) should remedy this possible constitutional problem; or
(2) that a legitimate government purpose substantially related to
that purpose is articulated within the preamble of the bill.

We are aware that prior tax refunds or credits may have had
residency requirements but have not been subject to constitutional
challenge yet. However, this does not preclude the possibility of

such a challenge in the future.

276370_1 Testimony of the Department of the Attorney General
Page 2 of 2
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March 17, 2008

Senator Carol Fukunaga, Chair

Senator Will Espero, Vice Chair

Committee on Economic Development and Taxation
Hawaii State Capitol

Conference Room 224

Honoluly, Hl 96813

RE: H.B. No. 2137. SD1 — Relating to Health {Tax Credit; Organ Donation)

Dear Chairman Fukunaga, Vice Chair Espero and members of the Senate
Committee on Economic Development and Taxation:

| am Glen Hayashida, CEO, National Kidney Foundation of Hawaii (NKFH) and
member of the Hawaii Coalition on Donation. It is my privilege to support HB
2137. SD1. This bill is designed to help reduce a financial barrier for people who
are considering giving a second chance at life to someone by becoming a living
organ donor. This legislation would create a state income tax credit for living
donors who incur expenses because of travel, lodging and lost wages associated
with organ donation. For this purpose, living donor is defined as anyone who
donates a kidney, bone marrow, ar part of a liver, lung, intestine, or pancreas.

It is well known that we have a serious shortage of organs for transplantation in
the United States, including Hawaii. We are adding patients fo the tranﬁ’ﬁlag_’g I -1

waiting lists faster than organs can be found for them, Thereg«,a%"ﬁghgbout RS

people in America on the waiting list to receive organ trafispants
over 5,000 of these individuals will die each year because they anjy&?h’i&;ﬁ could & i,

Y . ‘ B ot \ ol "
people on the waiting list today; as many as 16 pegpIé‘ S y‘éarWr glie while

have saved their life was not available. In Hawaii alg,;}e,

Meten by h dar oY

the transplant waitlist. S T

P.O. Box 10009 Honolulu,‘-gvHInéeM,, i
Phone: (808) 737-1719 & Fax: (808) 7371733 » www.donAluflEHE
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Since 2002, in Hawaii we have had a total of 104 living donors. This is an
average of 17 living donors per year. Nationwide, the number of living organ
donors exceeds the number of donations received from deceased individuals.
While, this only happened once in Hawaii, in 2005, the percentage of living
donors has increased significantly. This trend is predicted to continue, making
the need for legislation providing partial relief of the costs of donating making
more important than ever.

There is additional value to be had from living donations. The quality of
transplant is often better when the organ comes from a living donor. Many times
there are fewer infections, fewer complications, longer working-life of the organ,
and generally better outcomes.

HB 2137.SD1 is modeled after similar laws (more commonly known as “Cody’s

Law") in Arkansas, Georgia, lowa, Minnesota, New Mexico, New York, North

Dakota, Oklahoma, Utah, and Wisconsin (where it originated). In ldaho, a

version of the law was adopted in 2006 that allows a $5,000 tax credit. Overall,

Cody’s Law provides financial assistance to living organ donors through a tax
deduction or a tax credit to cover travel, lodging expenses and lost wages, it also
completely conforms to federal law. This bill reiterates the fact that in section

301 of the National Organ Transplant Act of 1984, Congress specified thgierm .
‘valuable consideration’ does not include the reasonable payn‘f’ents assabla“?é;ﬂ' L {y&j *
with the removal, transportation, implantation, processing, p?‘eSé e qiaity o ’

control, and storage of a human organ or the expenseg" }ﬁ :

P.O. Box 10009 » Honolulu,rHlvB 614 ;
Phone: (808) 737-1719 e Fax: (808) 7371733 » www.JonGELtEnt
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HB 2137.SD1 is a unique bill in several ways. It is the first of its kind to provide
for reimbursement of expenses for organ donation in a way that conforms
completely with federal law. This bill creates a state income tax credit for living
donors. This is a way to facilitate the gift of those who bravely and generously
choose to become living organ donors. It fully is within the limits of federal law
which prohibit a person from acquiring, receiving, or otherwise transferring an
organ for valuable consideration for use in human transplantation.

This bill is designed to help save lives. This bill is relevant; there is a genuine
and increasing need for living organ donations. Most importantly, this legisiation
can save lives by lending a helping hand to those who selflessly choose to give
the gift of life.

Thank you for your consideration

P.0. Box 10009 » Honolulu,HkS68
Phone: (808) 737-1719 & Fan: (808) 737-1733 & www &
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TAXBILLSERVICE

126 Queen Street, Suite 304 TAX FOUNDATION OF HAWAII Honolulu, Hawaii 96813 Tel. 536-4587

SUBJECT: INCOME, Credit for organ donation
BILL NUMBER: HB 2137, SD-1
INTRODUCED BY: Senate Committee on Health

BRIEF SUMMARY: Adds a new section to HRS chapter 235 to establish a refundable tax credit for the
expenses incurred relating to the donation of organs. The credit shall be available to individual taxpayers
with adjusted gross income of less than $50,000 or $100,000 in the case of those filing a joint return.
The credit shall not exceed $ per taxpayer per year and $ for all taxpayers per year for
unreimbursed travel expenses, lodging expenses, and a lost wages stipend of $100 or less per day
provided that the lost wages are actual and not reimbursable or due to leave without pay. The taxpayer
shall be entitled to one credit in a lifetime. Requires the donor to be a full-time resident of the state and
have donated one or more organs to another human being, and shall not apply to organs sold for
monetary or other consideration.

Defines “human organ” as all or part of a liver, pancreas, kidney, intestine, lung or bone marrow.

The director of taxation may adopt rules pursuant to HRS chapter 91, prepare the necessary forms to
claim the credit, may require proof of the claim, and allocate the credit on a first-come, first-served basis.

If any other tax credit or deduction under Title 14, including a deduction under IRS sections 162 or 213,
is taken than no credit shall be allowed under this section for the same costs.

The credit shall sunset on December 31, 2012 and be repealed on June 30, 2014.
EFFECTIVE DATE: July 1, 2020; applicable to tax years beginning after December 31, 2007

STAFF COMMENTS: This measure allows taxpayers to claim a credit for expenses incurred as a result of
donating a human organ to another person.

It should be remembered that this measure would grant preferential tax treatment to a select group of
taxpayers and it does so without the taxpayer’s need for tax relief. Generally, preferential tax treatments
are designed to alleviate an undue burden on those who are unable to carry that burden, largely the poor
and low income. An example is the general excise tax food credit for purchases made by the poor. If this
measure is enacted, it would merely result in a subsidy by the state to encourage taxpayers to donate their
organs without regard to a taxpayer’s need for tax relief.

In a sense this proposal is insulting in that it attempts to reward a person for having made a donation of a
human organ in order to save a life, a humanitarian act that has been reduced to an income tax credit. It

should be remembered that the word “donation™ has its genesis in the Latin word “donare” which means
to give or give freely without contingency and, as such, donations of human organs should be given

3(e)



HB 2137, SD-1 - Continued
without consideration for compensation.

If the intent is to cover some of the costs associated with the donation of a human organ, then just
appropriate the money to a department that can then judge what are appropriate costs to reimburse the
donor. Why complicate the tax forms and instructions for a handful of taxpayers?

That said, there are some major flaws in this proposal. For example, the bill does not define “lost
wages.” For a salaried employee, that might not be such a difficult calculation, but when it comes to
hourly workers, does that calculation take into hourly differentials like overtime or those who are paid
more for shift work? What about those employees who are commissioned or perhaps receive bonuses for
work output and performance? The term “full-time resident” is inconsistent with the definition of
“resident” and “non-resident” as provided for in HRS 235-1. Under that definition a person is considered
a resident for tax purposes if Hawaii is his’her domicile, that is Hawaii is the place which the person has
singled out as home base. One can only have one domicile.. So what is meant by full-time resident is
unclear as one can reside in Hawaii but not declare Hawaii as his/her domicile. In this latter case, that
person would not be considered a resident for state tax purposes. As a result, a nonresident who happens
to reside in Hawaii “full-time” could claim this credit even though that person may have no Hawaii
sourced income as the credit is refundable.

There is a limitation on adjusted gross income for single filers of $50,000 or $100,000 for joint filers, but
no provisions made with respect to married taxpayers filing separate returns. Finally, the proposal does
not specify how the credit is to be calculated. Is it, in fact, a 100% reimbursement of the costs listed in
the bill or is it a fraction thereof? As noted above, if it is a complete reimbursement of expenditures
incurred for the donation of a human organ, then why involve the tax department which has no expertise
in this area to make a determination of reasonable costs. This is truly an inappropriate use of the state tax
system.

Digested 3/17/08
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TESTIMONY REGARDING HB 2306 HD 2 SD 1
RELATING TO GENERAL EXCISE TAX

TESTIFIER: KURT KAWAFUCHI, DIRECTOR OF TAXATION (OR DESIGNEE)
DATE: MARCH 18, 2008

TIME: 1:15PM

ROOM: 224

This legislation provides a general excise tax exemption for managed care support
contractors of the TRICARE program that is established under 10 United States Code chapter 55.

The House Committee on Public Safety & Military Affairs amended the measure to clarify
that the exemption applies to reimbursements.

The House Committee on Finance amended the measure's effective date.
The House of Representatives passed this measure on third reading.

The Senate Committee on Health amended the measure by making its effective date
retroactive.

The Department of Taxation has no comments on this legislation other than citing that this
was not factored into the Executive Budget or any of its fiscal priorities this session.

Because this measure was amended to provide retroactive tax relief for any contractors that
participate in the TRICARE program, the Department is precluded from providing a specific
estimate because of the limited taxpayer population of which the Department utilizes to arrive at its
revenue estimates. The Department suggests that the Committee determine the revenue loss of any
proposed retroactive tax relief by discussing the matter directly with taxpayers that will benefit from
the measure.
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March 18, 2008

The Honorable Carol Fukunaga, Chair
The Honorable Will Espero, Vice Chair

Senate Committee on Economic Development and Taxation
Re: HB 2306 HD2 SD1 — Relating to General Excise Taxation
Dear Chair Fukunaga, Vice Chair Espero and Members of the Committee:

The Hawaii Medical Service Association (HMSA) appreciates the opportunity to testify in
support of HB 2306 HD2 SD1 which would exempt from the general excise tax amounts
received by managed care support contractors as reimbursements of costs or advances
made pursuant to a contract for the administration of the federal TriCare program.

This measure would clarify that any amounts received by a managed care support
contractor for reimbursements of costs made by the contractor, made pursuant to the
contract with the federal government for the administration of the TriCare program, are
exempt from the Hawaii General Excise Tax. It seems, at this time, it is unclear as to
whether or not TriCare reimbursements are indeed subject to the GET.

HB 2306 HD2 SD1 would clear up any confusion on this issue and bring Hawaii in line
with every other state in the U.S. (except Texas), that has put this exemption into law. This
exemption will truly support the continued availability and strength of the TriCare program
and ensure that it is able to provide coverage to the approximately 150,000 current and
former military personnel and their family members who reside in Hawaii.

Thank you for the opportunity to provide testimony on HB 2306 HD2 SD1.
Sincerely,

N

Jennifer Diesman
Assistant Vice President
Government Relations

Hawaii Medical Service Association 818 Keeaumoku St. « PO, Box 860 (808) 948-5110 Branch offices located on Internet address
Honolulu, HI 96808-0860 Hawaii, Kauai and Maui www.HMSA.com
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SUBIJECT: GENERAL EXCISE, Exempt reimbursements for TRICARE program
BILL NUMBER: HB 2306, SD-1
INTRODUCED BY: Senate Committee on Health

BRIEF SUMMARY: Amends HRS section 237-24.75 to clarify that amounts received by a managed
care support contractor of the TRICARE program established under the 10 United States Code chapter
55 for reimbursement of costs or advances made to health care providers pursuant to a contract with the
United States shall be exempt from general excise taxation.

EFFECTIVE DATE: Retroactive to January 1, 2005

STAFF COMMENTS: The TRICARE program was established by the U.S. Department of Defense
(DOD) as the managed care component of the Military Health Care system to augment the health care
services provided to DOD personnel at military treatment facilities. TRICARE contracts with third-party
administrators (managed care support contractors) to establish and maintain networks of TRICARE-
authorized civilian health care providers. These managed care support contractors make advances to
health care providers for the services they provide to TRICARE beneficiaries and are reimbursed by the
DOD for the amounts of such advances.

This measure clarifies that amounts received by the managed care support contractors as reimbursements
from the DOD for advances they made on behalf of the DOD for TRICARE program purposes are not
taxable under Hawaii’s general excise tax law.

While an understanding of HRS section 237-20 which delineates the cost reimbursement provision under
the general excise tax law appears to dictate that such reimbursements are not taxable unless the person
making the advance receives additional monetary consideration for the services provided, the adoption of
this measure may be unnecessary.

On the other hand, if the third party administrator receives a fee for handling these reimbursements, then
it runs into the ban that HRS 237-20 imposes where the fee taints the entire amount received from the
DOD. Hawaii law has already set precedent, providing that amounts received as reimbursements for
wages, salaries and benefits of hotel workers paid by a hotel operator on behalf of the hotel owner are
exempt as are reimbursements made on behalf of the city for the operations of the city’s bus system by a
third party operator even though additional consideration is received in both cases. It should be noted
that the fee paid to the third party administrator would continue to be subject to the general excise tax as
the fee is gross income to the third party administrator.

Digested 3/17/08
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RELATING TO TAXATION
TESTIFIER: KURT KAWAFUCHI, DIRECTOR OF TAXATION (OR DESIGNEE)
DATE: MARCH 18, 2008
TIME: 1:15PM

ROOM: 224

The purpose of this bill is to provide a refundable net income tax credit to Hawaii residents for the
purchase of long-term care insurance.

The Senate Committee on Human Services & Public Housing amended the measure by inserting a
current effective date for taxable years beginning after December 31, 2008.

The Department of Taxation strongly supports this bill

I. THE NEED FOR LONG-TERM CARE INSURANCE CONTRACTS.

The future of long-term care for Hawaii's senior and adult disabled population is one of the most
critical health issues facing Hawaii in the twenty-first century. Persons sixty years of age and older
presently account for almost one-fifth of the adult population in the State. By 2020, they will constitute
more than one-fourth of Hawaii's adult population.

The rapid growth of the elderly and disabled populations will result in extraordinary demands on
the delivery of long-term care services. While the majority of persons receiving long-term care are older
adults, entire families are affected by the psychological, financial, and social costs of long-term care
provided to those who are limited in the activities of daily living. As of 2003, the statewide average
annual cost of a room in a skilled nursing facility was $105,028 for a private room and $95,597 for a semi-
private room.

II. INDIVIDUAL LONG-TERM CARE TAX CREDIT

This bill creates a refundable long-term care tax credit for individual taxpayers. This tax credit is
based upon a taxpayer's filing status and adjusted gross income. The credit is available to married
taxpayers who file a joint return and who have adjusted gross incomes of $100,000 or less; for all other
individual taxpayers who file a return, including married couples filing a separate return, the credit is
available for those with adjusted gross incomes of $50,000 or less.



Department of Taxation Testimony
HB 584 HD2SD 1
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Page 2 of 2

Subject to the cap on the total amount of the credit, the taxpayer may claim the tax credit for
qualified long-term care insurance that the taxpayer purchases for the taxpayer, a spouse, a son or
daughter, a stepson or stepdaughter, a father or mother, a stepfather or stepmother, or a dependent (as
defined in tax law) living in the taxpayer's home.

This individual long-term care tax credit accomplishes the following:

e Encourages Hawaii residents to purchase private long-term care insurance so that they will have
more long-term care options when they require long-term care, and

e Averts the impending Medicaid crisis with the aging of a substantial segment of Hawaii's residents.
o Helps Hawaii residents with lower incomes afford the cost of long-term care insurance; and

e Provides a reasonable financial incentive for Hawaii residents with to purchase their own private
long-term care insurance.

According to data obtained by the Department's Tax Research and Planning Office, the average
long-term care insurance premium paid by married Hawaii residents totals $2,500 annually. The average
long-term care premium paid by individual Hawaii residents totals $1,250." Given these premium cost
averages, this legislation will assist in minimizing the financial impact of purchasing privatized insurance,
as well as encouraging persons to purchase this much-needed insurance coverage for the aging.

III. REVENUE IMPACT

This legislation will result in a revenue loss to the general fund of approximately $6 million per
year for FY 2010 and thereafter. The DCCA data indicated that the estimated long-term care premiums
were about $39.1 million in CY2003. Average premium per person is assumed to be about $2,500 per year
and the number of insured persons is 15,640 from very preliminary discussion with DCCA. Based on AGI
class, the participation rate for single, head of household, and qualifying widower is assumed to be 30% of
the DCCA estimated number of insured persons; joint, 60%; married filing separate, 10%; resulting in a
total of 6,506 qualifying taxpayers. The Department also assumed that 50% of qualifying taxpayers
purchased long-term care policies through their employers and paid 50% of the premium.

! Based upon aggregate data received from the Insurance Commissioner's Office in the Department of Commerce
and Consumer Affairs.



TESTIMONY OF THE AMERICAN COUNCIL OF LIFE INSURERS
IN SUPPORT OF H. B. 584, HD 2, SD 1, RELATING TO TAXATION

March 18, 2008

Senator Carol Fukunaga, Chair

Committee on Economic Development and Taxation
State Senate .

Hawaii State Capital, Conference Room 016

415 S. Beretania Street

Honolulu, HI 96813

Dear Chair Fukunaga and Committee Members:

Thank you for the opportunity to testify in support of House Bill 584, HD 2,
SD 1, relating to taxation.

Our firm represents the American Council of Life Insurers (“ACLI”), a national
trade association whose three hundred fifty-three (353) member companies account for
93% of the life insurance premiums and 94% of the annuity considerations in the United
States among legal reserve life insurance companies. ACLI member company assets
account for 93% of legal reserve company total assets. Two hundred sixty-one (261)
ACLI member companies currently do business in the State of Hawaii.

ACLI supports House Bill 584, HD 2, SD 1, which provides an income tax credit
to qualified resident individual taxpayers in an amount equal to the lesser of $2,500 or
50% of the cost of the long-term care insurance premium. Married couples filing jointly
may qualify for the tax credit only if their adjusted gross income is $100,000 or less;
individual taxpayers qualify only if their adjusted gross income is $50,000 or less.

ACLI generally believes that as a matter of public policy the State of Hawaii
should encourage families to provide for their own financial well-being. If a family is
unable to support its long-term care needs, the State will need to spend its scare resources
for that purpose.

CHAR HAMILTON

CAMEBEL SHIDA
[g@. q{/\s /A Law Corporation

Oren T. Chikamoto

737 Bishop Street, Suite 2100
Honolulu, Hawaii 96813
Telephone: (808) 524-3800
Facsimile: (808) 523-1714



Senate Committee on Economic Development & Taxation
Senator Carol Fukunaga, Chair

Date of Hearing: March 18, 2008
Time: 1:15PM

RE: HBS584, HD 2,SD 1 -- Relating to Taxation

Chair Fukunaga and members of the Committee, the NAIFA (National Association of Insurance
and Financial Advisors) Hawaii, an organization made up of insurance and financial advisors

across Hawaii supports HB 584, HD 2, SD 1, in providing our citizens with an incentive
to purchase LTC (long term care) insurance.

This measure will allow Hawaii residents to qualify for a LTC insurance premium tax credit.
The tax credit will apply to married couples filing jointly with an adjusted gross income of up to
$100,000 and up to $50,000 for an individual taxpayer. The tax credit shall be the lesser of
$2,500.00 for a joint return or 50% of the LTC insurance premium for an individual for the
taxable year which payments are made.

The tax credit for LTC insurance premium payments will allow our residents to use this tax
incentive either as a tax credit or a tax deduction. The tax deduction is allowed under the
Internal Revenue Code and Hawaii tax law for medical services and premium payments,
provided that these expenses exceed 7.5% of the taxpayer’s adjusted gross income.

Section 2 of the bill on page 6, lines 4 to 13, regarding the tax credit to the son/daughter,
stepson/stepdaughter, father/mother, stepfather/stepmother may not track as it relates to page 4,
lines 9 to 16, “Each individual taxpayer who files an individual income tax return for a taxable
year, and who is not claimed or is not otherwise eligible to be claimed as a dependent by another
taxpayer of Hawaii state individual income tax purposes...”

We question the taxpayer who pays the LTC insurance premium for non-dependent relatives as
stated above. If the non-dependent relative is also paying part of the premium on the same
policy, that non-dependent relative will also qualify for the tax credit. We suggest that the
language be specific in that these non-dependent relatives cannot be claimed by the taxpayer if
the non-dependent is also taking the credit on the same policy.

Medicaid began as a safety net for the less fortunate but over the past 30 years loopholes have
“saved” family assets through “Medicaid planning” that we see advertised. By purchasing LTC
insurance policies, the original Medicaid “safety net” can serve those truly in need. The burden
on state and federal governments continues to grow and we need to address this complex
problem before the baby boomers wind their way through their golden years.
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We support a tax credit for LTC insurance premiums for Hawaii’s citizens. We realize the
fiscal constraints on the general fund but urge that this LTC insurance premium tax credit
measure continue to move forward.

Thank you for allowing us to share our views.

Cynthia Hayakawa
Executive Director
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TO: Senator Carol Fukunaga, Chair
Senator Will Espero, Vice Chair
Committee on Economic Development and Taxation

FROM: David Nixon, Associate Professot COLLEGE OF §OCIAL SCIENCES
Social Science Public Policy Center pu blic pOl icy center

University of Hawaii at Manoa UNIVERSITY OF HAWAI‘I AT MANOA

RE: HB 584, HD2, SD1 providing a long term care insurance tax credit
scheduled for testimony 3.18.2008 at 1:15pm, Conference Room 224

Thank you for the opportunity to testify about HB584, a bill to provide a long term care insurance
tax credit.

The Social Science Public Policy Center exists to provide non-political research-based contributions
to the public policy debate. As HB584 rightly notes, long term care is a critical public policy
challenge for Hawaii in the coming decades. As a result, aging policies are an important component
of the research agenda for the Policy Center. Last year, we conducted research about long term care
insurance tax credits that is specifically relevant to the provisions of HB584.

One of the ptimary reasons for the failure of every other state tax incentive for long term care
insurance is that the subsidies provided by those states are paltry in magnitude, and insufficient to
induce new purchases of this somewhat expensive insurance product. As the right hand column of
Table Al makes clear (next two pages, from our full paper), states are providing subsidies in the
range of 3-25%. Our research (a Policy Brief is attached at the end of this testimony) shows
unequivocally that the state income tax subsidies in that range have not induced more widespread
private purchase of long term care insurance there.

HB584 HD2 SD1 provides a level of subsidy that is much more generous than has been provided
by any other state, and it therefore presents the potential for successfully encouraging more
private purchase of long term care insurance. Because a 50% subsidy has never been attempted
in any other state, the research we conducted does not speak to whether HB584 HD2 will be
successful. I can tell you only, and without hesitation that, if the subsidy level is reduced in
subsequent legislative negotiations, it raises the risk that the bill will fail to achieve its policy
goals. Specifically, a Hawaii tax credit of below 25% is virtually certain to be a failure, based on the
clear evidence from other states. Please keep that in mind as budget planning proceeds.
Furthermore, there is some significant risk that even the 50% credit will be insufficient to
induce NEW purchases of long term care insurance. The committee might therefore consider
amending the legislation, to sunset the credit after two or three years. A sunset provision would
allow the credit to lapse without specific legislation, unless clear evidence can be marshaled for its
success. I can assure you that if HB584 passes with a 50% credit, the Public Policy Center will be
carefully scrutinizing its success or failure.

Thank you for your consideration.
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Table Al: State Tax Incentives for Long-Term Care Insurance
(from D. Nixon, 2007)

State Subsidy for $1000
long-term care insurance

State Provisions' premium?

Alabama an individual may deduct all premium costs from state $50 (5%)
adjusted gross income

Colorado an individual may take a tax credit of 25% of premium, $150 (15%)
or $150, whichever is less

Indiana an individual may deduct all premium costs from state $34 (3.4%)
adjusted gross income

Iowa an individual may deduct all premium costs from state $79.20° (7.9%)
adjusted gross income that are not already deducted on
theit federal return

Kentucky an individual may deduct all premium costs from state $60 (6%)
adjusted gross income

Maine an individual may deduct all premium costs from state $85 (8.5%)
adjusted gross income

an employer may take a tax credit of 20% of premium, $100 (10%)

or $100 per employee, whichever is less

Maryland an employer may take a tax credit of 20% of premium, $100 (10%)
or $100 per employee, whichever is less

Minnesota an individual may take a tax credit of 25% of premium, $100 (10%)

' or $100, whichever is less, and only for costs not already

deducted on their federal return

Missouri an individual may deduct 50% of premium costs from state $30 (3%)

! adapted from Grooters, 1999, and updated to 2002, the most recent year of available insurance
sales data..

? data on state tax rates, necessary for calculating the value of a state tax deduction, comes from
salary.com [http://swz.salary.com/salarywizard/layouthtmls/swzl_statetaxrate AL.html]. Because taxes
paid to state governments are deductible on federal tax returns, the value of the tax subsidy for any
individual is technically reduced by the percentage of their federal tax rate (Claveria 1987).

3 based on income tax rate for an individual earning between $37,261 and $55,890 (taxed at
7.92%). If an individual earned more than $55,890, their tax rate (the top rate in the state) would be
8.98%, translating into an effective tax subsidy of $89.80 on every one thousand dollars of long-term care
insurance. The next lowest rate (for earnings between $24,841 and $37,260) is 6.8%.
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adjusted gross income

Montana an individual may deduct all premium costs from state $90* (9%)
adjusted gross income

Notth Carolina an individual may take a tax credit of 15% of premium $150 (15%)
North Dakota  an individual may take a tax credit of 25% of premium $250 (25%)
Ohio an individual may deduct all premium costs from state $52.01° (5.2%)

adjusted gross income

Utah an individual may deduct all premium costs from state $70 (7%)
adjusted gross income

West Virginia  an individual may deduct all premium costs from state $60° (6%)
adjusted gross income

Wisconsin an individual may deduct all premium costs from state $65 (6.5%)
adjusted gross income that are not already deducted on
their federal return

% based on income tax rate for an individual earning between $32,100 and $40,000 (taxed at
9.0%). The top tax rate (10.0%) applies to those earning more than $40,000, and would translate into an
effective tax subsidy of $100 for every $1000 of long-term care insurance. The next lowest rate (for
earnings between $22,900 and $32,100) is 8.0%.

3 based on income tax rate for an individual earning between $40,000 and $80,000 (taxed at
5.201%). The top tax rate (7.5%) applies to those earning more than $200,000, and would translate into
an effective tax subsidy of $75 for every $1000 of long-term care insurance. The next lowest rate (for
earnings between $20,000 and $40,000) is 4.457%.

S based on income tax rate for an individual earning between $40,000 and $60,000 (taxed at 6%).
If an individual earned more than $60,000, their tax rate (the top rate in the state) would be 6.5%,
translating into an effective tax subsidy of $65 on every one thousand dollars of long-term care insurance.
The next lowest rate (for earnings between $25,000 and $40,000) is 4.5%.

Page 3 of 5



POLICY BRIEF

State Programs to Encourage
Long Term Care Insurance

This policy brief summarizes a detailed report
available on our website about the impacts of
state incentive programs on an individual’s
decision to purchase long term care insurance.

State governments across the nation are
becoming acutely aware of the increasing costs
of medical care for the elderly and disabled.
Many observers see a significant financial crisis
looming. As the baby boom generation ages, and
Medicaid costs grow, states will be spending
more and more of their budgets to cover these
costs. Hawaii’s share of Medicaid expenditures
will more than double between now and 2020.
Encouraging individuals to purchase private long
term care insurance has been seen as one
solution to this crisis. If individuals purchase
long term care insurance in the private market,
the state’s Medicaid expenditures may not grow
as quickly.

Our report examines two efforts by state
governments to encourage people to buy long
term care insurance for themselves: (a) tax
incentives for either individuals or employers
who buy long term care insurance, and (b) an
experimental program sponsored by state
governments and the private sector insurers and
implemented in four states, called the Long
Term Care Insurance Partnership. The

Partnership programs encourage long term care
insurance sales by allowing people who buy long
term care insurance for themselves to avoid the
asset rules for Medicaid eligibility, if they
exhaust their private insurance benefits. The
insurance policies eligible for the Partnership
provide extensive long term care benefits, so the
program potentially encourages more long term
care insurance sales without exposing the state
Medicaid program to additional claimants.
Recent federal legislation allows any state to
establish a Partnership program patterned on the
pilot programs through a Medicaid waiver
request.

Key Findingé '

® State tax incentives for long term care

about a dozen U.S. states have not induce:dv' :
additional sales of insurance beyond what
could be expected w1thout the 1ncent1ves '

® The Long Term Care Partnershlp program

_© to induce
for long term care beyond what could have
been predicted from demographlc factors o
alone: -

Social Sciences Public Policy Center, University of Hawail. 2424 Maile Way, Saunders 723, Honolulu, Hawail 96822,
808-956-4237 [phone]. 808-956-0950 {fax]. www. publicpolicycenter hawail.edu
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We examined the number of private sector long
term care insurance policies sold in each state, as
reported in 2004 by America’s Health Insurance
Plans (formerly the Health Insurance Association
of America). There is significant variation across
the states in the size of the local long term care
insurance market. In Alabama, less than 2% of
the over-50 population is insured for long term
care with a private policy, while over 15% of the
over-50 population in South Dakota is so
insured.

Policy analysts and policy makers hope to move
those market figures above 50%, in order to
avoid the huge Medicaid claims that will impact
governments in the coming decades.

Results of a statistical model to predict sales of
long term care insurance policies demonstrates
that income, expected health, and family support
factors are significant determinants of the size of
the long term care insurance market in each state.
When a state’s population has higher income, a
greater expectation of experiencing old-age
disabilities, and lower incidence of living with
their children in old age, sales of long term care
insurance are significantly higher.

Our findings demonstrate that the availability of
one’s children as potential long term care givers
has a very strong influence on one’s decision to
purchase long term care insurance. Family
support has a strong direct effect on aggregate
long term care insurance sales. A more integrated
family structure also reduces the degree to which
older people incorporate health expectations into
their long term care insurance purchase
decisions.

For example, in state populations with limited
availability of children as caregivers, such as
midwestern rural states, expectations about one’s
health in old age are a significant factor in one’s
decision to purchase long term care insurance.
But in states where the older population more
frequently lives with its children, such as Hawaii,
expectations about one’s health in old age are not
significantly related to long term care insurance
sales.

We conclude by pointing out that the subsidies
provided in the state incentive plans we
examined are very limited, relative to the typical
cost of premiums. Even though a 50 year old
might expect to pay $2000 a year or more for
long term care insurance, existing state subsidies
would defray no more than $500 of that cost, and
more typically about $200. It turns out incentives
in this range are insufficient, by themselves, to
prompt anyone to buy a long term care insurance
policy. Several tax plans considered by the
Hawaii legislature in recent years have been
within this range of subsidy.

While state subsidies are meager for individuals,
the sum total of such incentives are costly to the
states. Because they are not prompting new
purchases of insurance, those tax dollars are
being wasted on people who would have
purchased long term insurance anyway. Unless
states enact substantially more generous
subsidies and focus the subsidies on more price-
conscious potential buyers of insurance, the
programs are counterproductive. They draw
resources away from state coffers that could be
better spent preparing for the approaching long
term care Crisis.
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SUBJECT: INCOME, Credit for long-term care insurance premiums
BILL NUMBER: HB 584, SD-1
INTRODUCED BY: Senate Committee on Human Services and Public Housing

BRIEF SUMMARY: Adds a new section to HRS chapter 235 to allow taxpayers to claim a tax credit for
the amount paid for a long-term care insurance premium. The maximum amount of credit for an
individual taxpayer or a husband and wife filing jointly shall be the lesser of: (1) $2,500; or (2) 50% of the
cost of any long-term care insurance premium payments provided that a husband and wife filing
separately for which a joint return may be filed shall only be entitled to the amount of credit if they had
filed jointly. Stipulates that the tax credit shall be available to taxpayers with adjusted gross income of:
(1) $100,000 or less for a married couple filing jointly; or (2) $50,000 or less for individual taxpayers.

Delineates what premium payments shall be eligible for the credit and specifies persons, besides the
taxpayer and immediate dependents, whose premiums may be eligible for the credit. Credits properly
claimed and in excess of tax liability shall be refunded to the taxpayer.

If the taxpayer takes a deduction under IRC section 213 (with respect to medical, dental, etc., expenses)
no tax credit may be claimed for that portion of the cost for which the deduction was taken. Claims for
the credit must be filed within twelve months of the close of the taxable year or be waived if not filed on
time.

EFFECTIVE DATE: July 1, 2008; applicable to tax years beginning after December 31, 2008

STAFF COMMENTS: This measure provides an incentive to taxpayers to purchase long-term care (LTC)
insurance premiums by allowing taxpayers to claim a credit for amounts paid for such insurance. To the
extent that this is an alternative to a state-run, long-term care insurance program, it is a proposal that
deserves serious consideration. The question is whether or not individuals will plan ahead for their needs
in time to make such insurance reasonable and affordable. Encouraging taxpayers to acquire LTC
insurance now will insure that the state will not be burdened with supporting persons as the need arises.

The question now is whether or not the state can afford an incentive given all the other competing
interests. It should be noted that, as drafied, it would appear that the credit limits are per return. Thus,
the 50% or $2,500, whichever is less, applies to all insurance paid by the taxpayer filing that return.

Thus, if a couple bought policies for themselves and one of the spouse’s parents, the maximum amount
that could be claimed would be $2,500 even though the premiums for all three policies total more than
$5,000. On the other end, with an unknown impact, the legislature may want to take it slow and phase-in
the credit to assess the impact that this credit will have on the state treasury.

It should be noted that the proposed measure limits the availability of the credit to those joint filers with
$100,000 or less and single filers with $50,000 or less of adjusted gross income. If the intent is to get as
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HB 584, SD-1 - Continued

many people to take out private, long-term care policies, then the credit should not be limited to only
those with a certain amount of income. A couple at the high end of the income scale may have the
resources to take out policies for themselves as well as for an aging parent. They should be provided the
same incentive to do so as it will save the state in the long run from having to provide long-term care for
any one of them. Consideration might be given to an inversely graduated amount of credit such that the
amount of the credit gets smaller as income grows larger.

That said, there are two provisions of the bill which are not clear. First, is the amount of the credit equal
to the lesser of 50% of the long-term care insurance premiums paid or $2,500? Or does the bill mean to
say the credit is 50%of the long-term care insurance premium paid up to a maximum of $2,500 per
return? Ifit is the latter, then the bill should state so. The other is that it is unclear whether or not the
credit is refundable. It seems to imply that it is refundable by stating that no refunds of amounts less than
one dollar shall be made, but other than that, it does not specifically provide that the credit is refundable
or non-refundable. If the latter is the case, then there is no provision directing that any excess credit can
be applied to subsequent tax years liability until exhausted.

Given that many advocates of a previously proposed state run long-term care insurance system noted that
to do nothing about providing for such coverage will, in the end, cost the state more to provide that care,
the credits proposed in this bill can be viewed as a long-term investment on the part of taxpayers that will
insure that future taxpayers will not be asked to pick up the tab for long-term care for a growing segment
of the population.

That said, lawmakers should not overlook the fact that unless the necessary services and facilities are
available and in ample supply, no amount of insurance or money will be able to access the needed care.
Like early childhood care and education the same trilemma of affordability, accessibility and quality apply
to long-term care as well.

Digested 3/17/08
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This bill creates an income tax credit to encourage Hawaii employers to purchase qualified
long-term care insurance for their employees. This tax credit is phased-in over two years and will be
equal to the greater of $500 or 50% of qualified long-term care premiums paid per employee.

The Senate Committee on Human Services & Public Housing amended the measure by
inserting a current effective date applying to taxable years beginning after December 31, 2008.

The Department of Taxation (Department) strongly supports this measure.

I THE NEED FOR LONG-TERM CARE INSURANCE CONTRACTS.

The future of long-term care for Hawaii's senior and adult disabled population is one of the
most critical health issues facing Hawaii in the twenty-first century. Persons sixty years of age and
older presently account for almost one-fifth of the adult population in the State. By 2020, they will
constitute more than one-fourth of Hawaii's adult population.

The rapid growth of the elderly and disabled populations will result in extraordinary demands
on the delivery of long-term care services. While the majority of persons receiving long-term care
are older adults, entire families are affected by the psychological, financial, and social costs of long-
term care provided to those who are limited in the activities of daily living. As of 2003, the
statewide average annual cost of a room in a skilled nursing facility was $105,028 for a private room
and $95,597 for a semi-private room.

When employees provide long-term care to family members in need, businesses incur costs
for lost productivity due to employee absenteeism, for replacing the absent employee, and in
supervising temporary replacement workers. According to a 1997 study conducted by the National
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Alliance for Caregivers and the Metlife Mature Market Institute, the total cost of lost productivity to
businesses nationally from these factors exceeded $29 billion annually.

II. EMPLOYER TAX CREDIT

This employer long-term care tax credit accomplishes the following:

¢ Encourages employers to purchase qualified long-term care insurance contracts for their
employees;

¢ Ensures that such qualified long-term care insurance contracts provide a requisite level of
home and community-based care in addition to coverage for long-term care in intermediate
care facilities and skilled nursing facilities;

e Extends long-term care insurance coverage to those individuals who generally could not
otherwise obtain coverage and/or who could not obtain reasonably priced long-term care
insurance coverage;

®)

On most employer-sponsored plans, the insurers use less rigorous standards for
determining a full-time employee's eligibility for coverage, which is a practice
commonly referred to as "simplified short form underwriting."

Thus, a substantial number of Hawaii residents who could ordinarily not obtain
coverage on an individual plan (or who could not obtain reasonably priced long-term
care insurance coverage) will be able to obtain coverage on an employer-sponsored
policy because of the less restrictive underwriting.

The employer's group plan allows a long-term care insurer to spread the underwriting
risk among a group of covered individuals who work full-time.

¢ Encourages greater participation in employer-subsidized long-term care insurance plans by
employees.

0]

0]

Employer-subsidized long-term care insurance plans generally see greater
participation rates by employees.

Employee participation in employer-sponsored long-term care insurance plans is
significantly greater when the employer pays for a small percentage, or "base
coverage," of the employee's premium.

II. TECHNICAL ISSUES

The Department notes that the current drafting of the bill appears to apply at the entity level
for partnerships and other flow-through business entities. The Department suggests that any
reference to the credit claim for partnerships or limited liability companies clearly distinguish that
the credit is determined at the entity level. The Department further points out that partnerships and
limited liability companies treated as partnerships for tax purposes typically never receive tax
treatment—it is the owners that receive all incidences of taxation. Under the current drafting of the
bill, a statement providing that for partnerships or other flow-through entities the credit is
determined at the entity level, this will allow the credit to be distributed to partners in proportion to
their partnership interests.
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The following language would be helpful:

"(_ ) In the case of a partnership, S corporation, estate, or
trust, the tax credit allowable shall be determined at the entity
level. Distribution and share of credit shall be determined in
accordance with section 235-2.45(d)."

III.SUGGESTED BILL LANGUAGE

As an alterative to the text of the current bill, the Department offers the following tax
credit language for the Committee's consideration:

"§235- Employer's tax credit for long-term care premiums
paid for employees. (a) Subject to the limitations of this
section, a small business employer subject to taxation under this
chapter may claim a non-refundable tax credit for premium
payments made by the small business employer during the taxable
year to purchase a gqualified long-term care insurance contract
for its employees. The maximum tax credit per employee for whom
qualified long-term care insurance is purchased shall be in the
amount of the lesser:

(1) $500; or

(2) Fifty per cent of the qualified long-term care

premiums paid annually for each employee.

(b) The credit allowed under this section shall be claimed
against the net income tax liability for the taxable year. If
the tax credit under this section exceeds the taxpayer's income
tax liability, the excess of the credit may be carried forward
until exhausted.

(c) If a taxpayer claims any other tax credit or deduction
under title 14, including a deduction under sections 162 or 213
of the Internal Revenue Code, to which state law conforms, for
premiums paid on a long-term care insurance policy, no credit
shall be claimed under this section for the same premium
payments.

(d) All claims, including any amended claims, for tax
credits under this section shall be filed on or before the end of
the twelfth month following the close of the taxable year for
which the credit may be claimed. Failure to comply with this
provision shall constitute a waiver of the right to claim the
credit.

(e) The director of taxation shall prepare any forms that
may be necessary to claim a credit under this section. The
director may also require the taxpayer to furnish information to
ascertain the validity of the claims for deductions made under
this section and may adopt rules necessary to effectuate the
purposes of this section pursuant to chapter 91.

(f) As used in this section:
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"Activities of daily living" means eating, toileting,
transferring, bathing, dressing, and continence.

"Chronically ill individual" means any individual who has
been certified by a licensed healthcare practitioner within the
preceding twelve-month period as meeting one of the following
conditions:

(1) Being unable to perform at least two activities of daily
living without substantial assistance from another
individual for a period of at least ninety days due to a
loss of functional capacity;

(2) Having a level of disability similar to the disability
set forth in the preceding paragraph; or

(3) Requiring substantial supervision to protect that
individual from threats to health and safety due to a
severe cognitive impairment for the preceding twelve-
month period.

"Home and community-based care" means care provided under
qualified long-term care services that meet or exceed the
requirements set forth in section 431:10H-219.

"Licensed health care practitioner" means any licensed
physician, registered nurse, licensed social worker, or other
professional as may be provided by rules adopted by the director
of taxation.

"Maintenance or personal care services" means any care the
primary purpose of which is the provision of needed assistance
with any of the disabilities that render a person to be a
chronically ill individual, including the protection from threats
to health and safety due to a severe cognitive impairment.

"Qualified long-term care insurance contract" means a
contract that:

(1) Provides insurance coveradge solely for qualified
long-term care services;
(2) Does not pay or reimburse expenses incurred for

services or items to the extent that those expenses are

reimbursable under title XVIII of the Social Security

Act or would be so reimbursable but for the application

of a deductible or coinsurance amount, unless:

(A) The expenses are reimbursable by medicaid as
secondary payor; or

(B) The contract makes qualified per diem or other
periodic payments without regard to expenses, as
defined below.

(3) Is guaranteed renewable;

(4) Provides that refunds, other than refunds on the death
of the insured or complete surrender or cancellation of
the contract, and dividends under the contract shall be
used only to reduce future premiums or increase future
benefits;
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(5) Does not provide for a cash surrender value or any
other money that may be paid, assigned, borrowed, or
pledged as collateral for a loan; and

UU(6) Provides coverage for home- and community-based care
services that meets or exceeds fifty per cent of the
coverage for treatment in an intermediate care facility
and skilled nursing facility.

"Qualified long-term care services" means necessary
diagnostic, preventive, therapeutic, curing, treating,
mitigating, and rehabilitative services, and maintenance or
personal care services, which are:

(1) Required by a chronically ill individual; and

(2) Provided pursuant to a plan of care prescribed by a

licensed health care practitioner.

"Small business" means a for-profit enterprise consisting of
fewer than one hundred full-time or part-time employees."”

IV. REVENUE IMPACT

Assuming this measure takes effect immediately, annual revenue loss amounts to $900,000
for FY 2010 and thereafter. Based on the best estimate from the long-term care industry, employers
pay $5 to $15 per employee per month for long-term care premium. Their employers cover about
50,000 of the employee's long-term care insurance.

Employers are assumed to pay $120 per employee annually for long-term care premium. A
tax credit at 50% of premiums is $60.

According to the Hawaii State Data Book 2006, all businesses employed 490,682 workers in
2005 and 59% of which were employed by small businesses. The Department assumed employers
purchased long-term care insurance for 50% of small business employment share (30%). About
15,000 employees' long-term care insurance was covered by their employers [50,000 x 30%]. Total
tax credit amounted to $900,000 [15,000 x $60].



TESTIMONY OF THE AMERICAN COUNCIL OF LIFE INSURERS
IN SUPPORT OF H. B. 2778, HD 2, SD 1, RELATING TO TAX CREDITS

March 18, 2008

Senator Carol Fukunaga, Chair

Committee on Economic Development and Taxation
State Senate

Hawaii State Capital, Conference Room 016

415 S. Beretania Street

Honolulu, HI 96813

Dear Chair Fukunaga and Committee Members:

Thank you for the opportunity to testify in support of House Bill 2778, HD 2,
SD 1, relating to taxation.

Our firm represents the American Council of Life Insurers (“ACLI™), a national
trade association whose three hundred fifty-three (353) member companies account for
93% of the life insurance premiums and 94% of the annuity considerations in the United
States among legal reserve life insurance companies. ACLI member company assets
account for 93% of legal reserve company total assets. Two hundred sixty-one (261)
ACLI member companies currently do business in the State of Hawaii.

ACLI supports House Bill 2778, HD 2, SD 1, which provides an income tax
credit to a qualified resident individual or a corporate “small business” employer (defined
as having less than 100 employees) in an amount equal to the lesser of $500 or 50% of
the cost of the long-term care insurance premium for each employee.

ACLI generally believes that as a matter of public policy the State of Hawaii
should encourage individuals to provide for their own financial well-being. If a family is
unable to support its long-term care needs, the State will need to spend its scare resources
for that purpose.

CHAR HAMILTON
CAMPBELL & YOSH

w, A ¥Yaw Corporation
[} i >~

Oren T. Chikamoto

737 Bishop Street, Suite 2100
Honoluly, Hawaii 96813
Telephone: (808) 524-3800
Facsimile: (808) 523-1714




Laura Manis Testifier

COMMITTEE ON ECONOMIC DEVELOPMENT AND TAXATION
Senator Carol Fukunaga, Chair
Senator Will Espero, Vice Chair
Tuesday, March 18, 2008, 1:15 p.m. Conference Room 224
HB 2778, HD2 RELATING TO TAX CREDITS. Grants tax credit to small businesses at the
lesser of 50% of premiums or $500 per employee for purchase of long-term care insurance for its

employees. Defines small business as businesses employing less than 100 full-time or part-time
workers.

SUPPORT WITH COMMENTS

Kokua Council realizes that this is a new perspective to providing an incentive for buying Long
Term Care Insurance. Providing a tax credit to employers of small businesses who purchase the
insurance for their employees is worth a trial.

For this reason we suggest that a sunset date be included in the bill to give time to evaluate
whether or not it did indeed increase the purchase of Long Term Care Insurance. Also of
concern, is who pays for the insurance if the employee changes jobs.

Laura G. Manis, Legislative Chair, Kokua Council
tel. 597-8838



Senate Committee on Economic Development & Taxation
Senator Carol Fukunaga, Chair

Date of Hearing: March 18, 2008
Time: 1:15S PM

RE: HB 2778, HD 2, SD 1 — Relating to Tax Credits

Chair Fukunaga and members of the Committee, NAIFA (National Association of Insurance and
Financial Advisors) Hawaii, an organization made up of insurance and financial advisors across

Hawaii supports HB 2778, HD 2, SD 1, in providing Hawaii employers with fewer than
100 full or part time employees and small business owners with an incentive to purchase LTC
(long term care) insurance.

The tax credit proposed will be the lesser of $500 for each employee or 50% of the insurance
premium for each employee. Employers will be able to insure employees at a base level and in
turn, the employees will be able to purchase added coverage. We believe that this incentive is
integral to get the “ball rolling” and the bulk of the LTC premium will be borne by employees.

Employers, if they are paying LTC premiums as a benefit to their employees, can also deduct the
entire LTC insurance premium expense on their corporate tax return. This measure can provide
a very worthwhile incentive to employers to encourage them to make this benefit available since
most employee benefits (health insurance, TDI, disability income, retirement, Social Security,
Medicare, etc.) are delivered at the workplace. Employers can provide one of the best venues in
educating our citizens about their future LTC needs.

Additionally, there are numerous benefits for a group purchase of LTC insurance:

e Group LTC insurance policies are approximately 10% to 40% less than individual LTC
policies subject to underwriting requirements (age, health, etc.).

e Premiums are level, based on age purchased, which encourages younger employees to
participate. Employees receive guaranteed issue coverage (no medical questions) up to
certain limits.

o Employees can customize the coverage beyond the employer paid base plan, at highly
discounted rates. Employees can add to their coverage at anytime.

e Employee’s entire extended family (parents, grandparents, in-laws, siblings, adult
children) can participate in the discounted group rates.
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e Employees can take their coverage with them should they retire or terminate their
employment at same rate with the exact same coverage and extended family members
retain their coverage.

e Premiums are level, based on age purchased, which encourages younger employees to
participate. Employees receive guaranteed issue coverage (no medical questions) up to
certain limits.

Government’s support of a tax incentive in encouraging individual responsibility for long term
care financing is a step towards solving this complex issue. Our citizens will have these products
to protect themselves against catastrophic long term care expenses. The expansion of this market
will reduce Medicaid outlays and future costs to both the federal and state governments.

Yes, it is true that the older one gets, a LTC insurance policy becomes less affordable due to
chronic ailments or unavailable due to sickness. A tax credit for employers and individuals will
encourage the young to purchase their LTC insurance when they are healthy and rates are most
affordable.

Medicaid began as a safety net for the less fortunate but over the past 30 years it has become a
way for many families to keep their assets. The term “spending down” is well understood in
qualifying for Medicaid. We believe that through the purchase of long term care insurance from
the marketplace, we can save Medicaid for what it was truly intended. The burden on the state
and federal government is enormous and continues to grow.

We urge your support for this measure. Mahalo for allowing us to share our viewpoint.

Cynthia Hayakawa
Executive Director

NAIFA
oo .
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The Chamber of
Commerce of Hawaii
Since 1850

Testimony to the Senate Committee on Economic Development and Taxation
Hawaii State Capitol
Conference Room 224
415 South Beretania Street
Tuesday, March 18, 2008 at 1:15 p.m.

SUBJECT: HOUSE BILL 2778, HD2, SD1 - RELATING TO TAX CREDITS

Chair Fukunaga, Vice Chair Espero, and Members of the Committee:

My name is Jim Tollefson and | am the President and CEO of The Chamber of Commerce of Hawaii ("The
Chamber"). | appreciate the opportunity to state The Chamber's support of HB 2778, HD2, SD1, relating to
Tax Credits.

The Chamber is the largest business organization in Hawaii, representing over 1100 businesses.
Approximately 80% of our members are small businesses with less than 20 employees. As the “Voice of
Business” in Hawaii, the organization works on behalf of members and the entire business community to
improve the state’s economic climate and to foster positive action on issues of common concern.

The measure grants tax credits to small businesses at the lesser of fifty per cent of premiums or $500 per
employee for the purchase of long-term care insurance for its employees. The measure defines small’
business as businesses employing less than 100 full-time or part-time workers.

The Chamber commends the Legislature for seeking ways to address the current situation of long-term
care for Hawaii's senior and adult disabled population and supports a statewide effort to address this
growing population through various voluntary initiatives such as tax credlf incentives, especially for small
businesses.

Small employers provide a majority of the jobs in Hawaii. As the cost of doing business continues to rise
and the economy begins to slow down, small businesses will be forced to make prudent and sound
decisions on providing benefits to employees while managing costs. However, many recognize the current
and growing problem of long-term care and realize that in order to retain quality employees, they will need
to offer benefits. This measure provides an option and incentive for small businesses to offer benefits such
as long-term care insurance for their employees.

In light of this, The Chamber asks for your favorable consideration of this measure. Thank you for the
opportunity to testify.

1132 Bishop Street, Suite 402 + |lonolulu, Hawaii 96813 ¢ Phone: (808) 545-4300 e Facsimile: (808) 545-4369
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126 Queen Street, Suite 304 TAX FOUNDATION OF HAWAII Honolulu, Hawail 96813 Tel. 536-4587

SUBJECT: INCOME, Small business long-term care insurance premium tax credit
BILL NUMBER: HB 2778, SD-1
INTRODUCED BY: Senate Committee on Human Services and Public Housing

BRIEF SUMMARY: Adds a new section to HRS chapter 235 to allow taxpayers who own a small
business to claim a small business long-term insurance premium credit of the lesser of $500 per employee
or 50% of the premiums paid for each employee. Credits in excess of a taxpayer’s income tax liability
may be applied to subsequent liability. Defines “small business™ as a for-profit enterprise consisting of
fewer than one hundred full-time or part-time employees.

Stipulates that the tax credit when claimed by: (1) either an individual resident taxpayer or a husband and
wife filing a joint return that own a small business, provided that a resident husband and wife filing
separate tax returns for a taxable year for which a joint return could have been filed by them, shall claim
only the tax credit to which they would have been entitled under this section had a joint return been filed;
or (2) a small business that is a corporation, partnership, limited liability company, or other form of
business entity, may be claimed only once in the taxable year with respect to the small business.

Claims for the credit must be filed within twelve months of the close of the taxable year or be waived if
not filed on time. Requires the director of taxation to prepare the necessary forms to claim and validate a
claim for the credit.

EFFECTIVE DATE: July 1, 2008; applicable to tax years beginning after December 31, 2008

STAFF COMMENTS: This measure provides an incentive in the form of an income tax credit to encourage
employers to purchase long-term care insurance premiums for their employees by allowing the employer
to claim a credit for a portion of the premium costs for such insurance. While the credit may seem
minimal, buying a group coverage for the minimal level of coverage would open the door of awareness
for more employees of the need for this type of care in the future. Accessing this type of insurance will
not only increase awareness of this need, but may allow employees to trade up by paying an additional
premium, then this may be a way that the state addresses the challenge of long-term care.

That said, one has to question whether or not taxpayers should subsidize the cost of such insurance
without any indication of need on behalf of the small business for financial assistance. Perhaps the
sponsors of the bill envision that this would encourage mom and pop stores to secure this coverage or
perhaps a lunch wagon owner. However, the bill defines a small business as one that has less than 100
full-time employees. That definition could fit a brokerage firm, a software developer, or a private
physician’s office. If the intent is to make the public aware of the need to secure this type of insurance,
then there are means for informing and educating the public. One of the chief reasons for consumer
reticence in this area is the fear of the unknown, that is not knowing anything about the options from
which they can choose.

Digested 3/17/08
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STATE OF HAWAII
DEPARTMENT OF TAXATION
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PHONE NO: (808) 587-1510
FAX NO: (808) 587-1560

SENATE COMMITTEE ON ECONOMIC DEVELOPMENT & TAXATION

TESTIMONY REGARDING HB 3059 HD 1SD 1
RELATING TO LOW-INCOME HOUSING CREDITS

TESTIFIER: KURT KAWAFUCHI, DIRECTOR OF TAXATION (OR DESIGNEE)
DATE: MARCH 18, 2008

TIME: 1:15SPM

ROOM: 224

This legislation modifies Hawaii's conformity to the federal Low-Income Housing Tax Credit
provided by Section 42 of the Internal Revenue Code, by reducing the number of years over which
the credit may be claimed.

The House Committee on Human Services & Housing passed this measure unamended.

The House Committee on Finance amended the effective date of the measure.

The House of Representatives passed this measure on third reading.

The Senate Committee on Human Services & Public Housing amended the measure to read
similar to its companion.

The Department supports this Lingle-Aiona Administration bill and encourages the
Committee to pass this measure with the Department's requested amendments.

I.  THE DEPARTMENT DEFERS TO THE HOUSING AGENCIES ON
THE MERITS.

The Department defers to the various executive housing agencies on the merits of this bill in
general. Hawaii is currently facing an affordable housing crisis. It will take meaningful initiatives
in order to eliminate the shortage of affordable housing suitable for Hawaii residents.
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II. THE ISSUE OF AFFORDABLE HOUSING IS IMPORTANT AND
MAKING HAWAII'S CREDIT MORE ATTRACTIVE IS
CRITICAL.

The Department recognizes that affordable housing is an important issue. To properly
eliminate the affordable housing crisis, sufficient incentives must also be available in order to
leverage public-private partnerships to construct additional housing in Hawaii. Through the use of
the Low-Income Housing Tax Credit, partnerships between the state and private developers are
leveraged through attractive tax incentives that subsidize investments in projects.

This legislation is a positive solution. This legislation effectively reduces the horizon of
years over which the Low-Income Housing Tax Credit must be claimed. Currently, the Hawaii
credit must be claimed over a 10-year period. This bill reduces that period to 5 years. The reduction
in the claim period makes the credit far more attractive to investors. The reduction also makes the
credit more useful to project partnerships because cash from the government is released in a much
shorter time.

III. PREFERENCE FOR DEPARTMENT'S AMENDMENTS

After further consideration, the Department believes that its suggested amendments below
will allow for this measure to function properly. As a state credit that otherwise conforms to federal
law, it is critical that the decoupling feature contemplated by this measure be able to properly
operate on its own. The amendments below are important to ensure proper implementation of the
credit calculation:

SECTION 1. Section 235-110.8, Hawali Revised Statutes, is
amended to read as follows:

"§235-110.8 Low-income housing tax credit. (a) Section 42
(with respect to low-income housing tax credit) of the Internal
Revenue Code shall be operative for the purposes of this chapter
as provided in this section.

(b) Each taxpayer subject to the tax imposed by this
chapter, who has filed [+]al[+] net income tax return for a
taxable year may claim a low-income housing tax credit against
the taxpayer's net income tax liability. The amount of the
credit shall be deductible from the taxpayer's net income tax
liability, if any, imposed by this chapter for the taxable year
in which the credit is properly claimed on a timely basis. A
credit under this section may be claimed whether or not the
taxpayer claims a federal low-income housing tax credit pursuant
to section 42 of the Internal Revenue Code.

(c) The low-income housing tax credit shall be [£&£&¥] one
hundred per cent of the applicable percentage of the qualified
basis of each building located in Hawaii. The applicable
percentage shall be calculated as provided in section 42 (b) of
the Internal Revenue Code.
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(d) For the purposes of this section, the determination of:
1) Qualified basis and qualified low-income building shall
be made under section 42 (c);

(2) Eligible basis shall be made under section 42 (d);

(3) Qualified low-income housing project shall be made
under section 42 (qg);

(4) Recapture of credit shall be made under section 42(3j),
except that the tax for the taxable year shall be
increased under section 42(j) (1) only with respect to
credits that were used to reduce state income taxes;

(5) Application of at-risk rules shall be made under
section 42 (k);

of the Internal Revenue Code.

(e) As provided in section 42 (e), rehabilitation
expenditures shall be treated as separate new building and their
treatment under this section shall be the same as in section

42 Tl Aafint et oo S 3 o o] 21 calat oo o+ A3+
( ) [J‘lib A L LTI T U T UTTNWS THITTCA ub/b\/_Lu.L J.LAJ.\,U J_\,J.uL_J_LL‘:’ e \/J—\z\.d._l_l—
peried—in—section—42{f—and—the] The definitions and special

rules in section 42(i) shall be operatlve for the purposes of

this section.

(£) The definitions and special rules relating to credit
periods in section 42 (f) shall be operative for the purposes of
this section; except that section 42(f) (1) of the Internal
Revenue Code shall be modified as follows: the term "credit
period" means, with respect to any building, the period of five
taxable years beginning with:

(1) The taxable year in which the bulldlng is placed in

service; or

(2) At the election of the taxpayer, the succeeding taxable

year;
provided that the building is a qualified low-income building as
of the close of the first year of such period. The election
under paragraph (2), once made, shall be irrevocable.

+£3-(g) The state housing credit ceiling under section 42 (h)
shall be zero for the calendar year immediately following the
expiration of the federal low-income housing tax credit program
and for any calendar year thereafter, except for the carryover of
any credit ceiling amount for certain projects in progress which,
at the time of the federal expiration, meet the requirements of
section 42. '

+e+(h) The credit allowed under this section shall be
claimed against net income tax liability for the taxable year.

For the purpose of deducting this tax credit, net income tax
liability means net income tax liability reduced by all other
credits allowed the taxpayer under this chapter.

A tax credit under this section which exceeds the taxpayer's
income tax liability may be used as a credit against the
taxpayer's income tax liability in subsequent years until
exhausted. All claims for a tax credit under this section must
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be filed on or before the end of the twelfth month following the
close of the taxable year for which the credit may be claimed.
Failure to properly and timely claim the credit shall constitute

a wailver of the right to claim the credit. A taxpayer may claim
a credit under this section only if the building or project is a
qualified low-income housing building or a qualified low-income
housing project under section 42 of the Internal Revenue Code.

Section 469 (with respect to passive activity losses and
credits limited) of the Internal Revenue Code shall be applied in
claiming the credit under this section.

[+B+] (i) The director of taxation may adopt any rules under
chapter 91 and forms necessary to carry out this section.”

SECTION 2. Statutory material to be repealed is bracketed
and stricken. New statutory material is underscored.

SECTION 3. This Act shall take effect on January 1, 2009,
and apply to buildings placed in service after December 31, 2008.

IV. EFFECTIVE DATE.

The effective date should be changed so that the bill applies to buildings placed in service
after December 31, 2008.

V. REVENUE ESTIMATE.

Assuming this measure were given a current effective date, this measure will result in the
following revenue loss if amended as requested above:

FY2009 (loss): none

FY2010 (loss): $1.25M
FY2011 (loss): $2.50M
FY2012 (loss): $3.13M
FY2013 (loss): $3.25M

Absent this proposal, state low-income housing tax credits for new developments issued in
2007 would total $1.25 million in Tax Year 2009. The proposal would increase this to $5.0 million,
which would result in net decreased tax revenue of $3.75 million for FY 2010. The net cost for
additional years includes the additional credit from new investments in that particular year, along
with the additional credits awarded from previous years investments.
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March 18, 2008, 1:15 p.m.
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In consideration of
H.B. 3059, H.D. 1, S.D. 1 '
RELATING TO LOW-INCOME HOUSING TAX CREDITS.

The HHFDC supports H.B. 3059, H.D. 1, S.D. 1, which reduces the period over which
state low-income housing tax credits are taken from 10 years to 5 years. The low
income housing tax credit (LIHTC) program promotes the development and
rehabilitation of low-income rental housing by providing equity to developers of eligible
affordable housing projects. The program is a powerful financing tool for affordable
rental housing development, especially when leveraged with state rental housing trust
funds.

The LIHTCs provide a dollar-for-dollar credit against annual income tax liability over a
10 year period. Developers typically sell the tax credits to tax payers/investors to raise
equity for the development of a rental housing project. Unfortunately, the sale of State
LIHTCs generates less than half of the “equity” than that of the federal LIHTC, or
approximately $0.35 to $0.50 for every $1.00 of state credit. By shortening the time
period over which the State credits can be taken (i.e., from 10 years to 5 years), the
value of the State LIHTC could be enhanced and more equity could be generated for
the development of rental housing.

The HHFDC supports the Department of Taxation's proposed Senate Draft 2, which
proposes technical amendments to this bill that are intended to improve the ease of
administering the LIHTCs, while retaining the provisions to improve their value to
investors and affordable housing developers.

Thank you for the opportunity to testify.
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March 14, 2008

The Honorable Carol Fukunaga, Chair
The Honorable Will Espero, Vice Chair
and Committee Members
Committee on Economic Development and Taxation

Twenty-Fifth Legislature
Regular Session of 2008

SUBJECT: House Bill 3059 HD1 SD1
Hearing Date: 03-18-08
Time: 1:15 PM
Conference Room: 224

The Office of Housing and Community Development (OHCD) strongly supports House Bill
3059 HD1 SD1, which reduces the period over which state low-income housing tax credits
(LIHTC) are taken from 10 years to 5 years.

The LIHTCs are an important financing tool for low-income rental housing projects that would
otherwise not be financially feasible. Currently, LIHTCs provide a dollar-for-dollar credit against
an annual income tax liability over a ten-year period. Developers typically need to sell the tax
credits to investors with tax liabilities to help cover the gap in financing the development of low-
income rental projects. With the tax credits taken over a 10 year period, investors demand deep
discounts to offset the time value of their upfront investment. By reducing the period from 10
years to 5 years, the value of the credits is significantly enhanced and will generate more equity
to further the development of affordable, low-income rental housing.

Thank you for the opportunity to provide testimony.

Edwin S. Taira
Housing Administrator
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KAUA'I COUNTY HOUSING AGENCY
Pitikoi Bullding 4444 Rice Strest Suite 330
Lihv'e Hawai'i 96766
March 14, 2008
Senator Carol Fukunaga, Chair
Senator Will Espero, Vice Chair
and Committee Members

Committee on Economic Development and Taxation

The Senate
The Twenty-Fourth Legislature
Regular Session of 2008

SUBJECT: Testimony in Support of House Bill 3059, HD 1, SD1 Relating to
Low-Income Housing Tax Credits
Commiittee: EDT
Hearing: March 18,2008 1:15 PM Conference Room 224

The Kaua‘i County Housing Agency strongly supports House Bill 3059, HD1, SD1. The Bill
would effectively reduce the time period for which state Low-Income Housing Tax Credits are
taken from ten years to five years. Shorter term LIHTC should be more attractive to investors,
thereby facilitating funding of affordable rental housing development. Thank you for the
opportunity to provide testimony.

Sincerely,

ORTH
ousing Director

Development Section (808) 241 4444 FAX (808) 241 5118
TDD (808) 241 4411

Section 8 (HUD) (808) 241 4440 FAX (808) 241 5119
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March 15, 2008

The Honorable Carol Fukunaga, Chair

Senate Committee on Economic Development and Taxation
State Capitol, Room 224

Honolulu, Hawaii 96813

RE: H.B. 3059, H.D.1, S.D.1, Relating to Low-Income Housing Tax Credits
Hearing Date: March 18, 2008 @ 1:15 p.m., Room 224

On behalf of our 10,000 members in Hawaii, the Hawaii Association of REALTORS®
(HAR) supports H.B. 3059, H.D.1, S.D.1, which reduces the period over which state low-
income housing tax credits are taken from 10 years to 5 years.

We believe Smart Growth is our road map to sustaining and enhancing the quality of life in
our communities and we believe that this bill aligns with our core principle of providing
housing opportunities.

HAR has historically supported mechanisms to help increase the supply of low and moderate
income affordable housing such as the Rental Housing Trust Fund Program which can help
integrate the use of mixed-income and mixed-use projects, special purpose revenue bonds,
low-interest loans, block grants, low-income housing tax credit programs and deferred loan
programs to provide rental housing opportunities.

Amending the period over which state low-income housing tax credits are taken from ten
years to five years would increase the present value of the credits when sold to investors, and
provide a more attractive financing incentive to potential developers of affordable rental
housing.

HAR looks forward to working with our state lawmakers in building better communities by
supporting quality growth, seeking sustainable economies and housing opportunities,
embracing the cultural and environmental qualities we cherish, and protecting the rights of
property owners.

Mabhalo for the opportunity to testify.
Sincerely,

%/«.‘#ﬁ;_

Craig Hirai, Member
Subcommittee on Taxation and Finance
HAR Government Affairs Committee
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From: Kevin Carney [kcarney@eahhousing.org]

Sent: Friday, March 14, 2008 2:04 PM

To: testimony

Cc: Kevin Carney

Subject: Testimony on HB3059 HD1 SD1, Hearing March 18, 2008 at 1:15pm

Dear Chair Fukunaga, Vice Chair Espero and members of the Economic Development and Taxation Committee:

Thank you for this opportunity to submit testimony in strong support of HB3059. EAH is a non-profit housing
corporation that has been developing, managing and preserving affordable rental housing since 1968. Qur most
powerful tool in developing and acquiring affordable rental housing is the Low Income Housing Tax Credit
(LIHTC) program — Section 42 of the Internal Revenue Code.

HB3059 is a great bill and a very critical bill for our industry! It is creative and hopefully will have a direct impact
on our ability to develop and preserve affordable rental properties. State LIHTC’s exist in a very limited
marketplace - only companies who do business in Hawaii can purchase these credits. These credits also
compete with other State tax credit programs such as the Film Industry credit. The idea of shortening the take
down period from 10 years to 5 years should make the credits more competitive and therefore more appealing
to investors. The more appealing they are, the more value they generate and value is directly transferable into
equity. The greater the equity that is derived from the sale of LIHTC's, the less debt the property has to carry.
This equates to making it more feasible to develop and/or acquire low-income rental housing projects.

The average low-income rental property has seven (7) different layers of financing on it and each layer brings a
different set of rules and regulations that must be adhered to. The passage of this bill will not be a cure-all for
affordable rental housing. The marketplace will determine the impact on production and preservation. But, we
strongly believe that this bill will increase the value of these credits so that they remain a powerful tool in our
toolbox of financing options. Please give it your full support. Thank you.

Sincerely yours,
Kevin

Kevin R. Carney, (B)

Vice President, Hawaii

EAH Housing

841 Bishop Street, Suite 2208
Honolulu, Hawaii 96813
Phone: 808-523-8826

Fax: 808-523-8827

Email: kcarney@eahhousing.org
Website: www.eahhousing.org

3/14/2008
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March 18, 2008

To:  Honorable Carol Fukunaga, Chair
Senate Committee on Economic Development and Taxation

Fr: Bruce Barrett, Executive Vice President of Residential Operations
Castle & Cooke Homes Hawaii

Re: HB 3059, HD1, SD 1 - Relating to Low-Income HousmgLT ax Credits —
SUPPORT

Senate Committee on Economic Development and Taxation
Tuesday, Tuesday, March 18, 200 18, 2008 — 1:15 PM, Conference Room 224

On behalf of Castle and Cocke Homes Hawaii, we would like to offer our testimony in
support and our comments in regards to HB 3059, HD1, SD1.

The lack of housing inventory and supply for a wide range of housing needs plagues the
industry. By providing an important financing tool, this bill supports the production of
low income rental housing, which is a vital component for the overali housing supply.

The Low-Income Housing Tax Credit program is a critical tool of the State’s program to
produce low income affordable rental housing. Along with federal tax credits, this credit
offers a significant boost in helping to finance the development of lower rent affordable

rental projects.

For these reasons we ask your committee to support the passage of HB 3059, HDA1,
SD1.

Should you have any questions, feel free to contact me at 548-3746 or Carleton Ching,
Vice President of Government and Community Relations, at 548-3793

Castle & Cooke Hawai‘i consists of the Hawai'i subsidiaries of Castle & Cooke, Inc. which include
Castle & Cooke Homes Hawai‘i , Inc., Castle & Cacke Properties, Inc., Castle & Cooke Resonts, LLC and other subsidiaries




MAR-18-2088 @8:35 From:CATHOLIC CHARITIES 888555811 To: 95866659 Page:2/3

B3
B£&

CATHOLIC. CHARITIES HAWAI'T

TESTIMONY IN SUPPORT OF HB 3059, HD1, SD1: RELATING TO LOW INCOME
HOUSING TAX CREDITS

TO: Senator Carol Fukunaga, Chair, Senator Will Espcro, Vice Chair,
And Members, Committee on Economic Development and Taxation

FROM: Betty Lou Larson, Ilousing Programs Director, Catholic Charities Hawai‘i
HEARING: Tuesday, March 18, 2008; 1:15 pm; Conf. Rm. #224

Chair Fukunaga, Vice Chair Espern, and Mcmboers of the Committee on Lconomic Development
and Taxation:

Thank you for the opportunity to testify on HB 3059. Iam Betty Lou Larson, from Catholic
Charities Hawai‘i, ‘'We support this bill which providcs a creative way to leverage additional funds
for affordable housing projects.

Construction costs are rising which will make the development of new affordable rental housing
projects more expensive. Yet, the need for these units is also growing. More elders, more low and
moderate income families, more disabled, more of the workforce need affordable housing. We
know the housing crisis well at Catholic Charities Hawai‘i. We get calls every day from tamilics
who are desperately secking to avoid homclessness and need to find housing. Thie age wave of
scniors is [ast approaching Hawai‘i as the Baby Boomers age into their 60’s and retirement meaus
reduced income. The need for affordable senior housing will cxplode. Already, the Housing
Assistance Program at Catholic Charitics Hawai‘i finds that about half of the current scniors
sceking help are at risk for homelessncss.

This bill before you is a creative way to get “more bang for the buck™ with the State Low Income
Housing Tax Credits. This change will enable the State credits to generate more money to the
affordable housing projects, if granted over a shorter time period. Currently the annual credit award
is for over a 10 year period. By changing the timeframe to 5 years, the projcets can sell the credits
for more money since the purchascr get the same tax credit but over 5 years. Sincc time is money,
this would be more afttractive 1 the buyers,

The State’s long term revenuc does not change, but the value to the project is greater when sold to
get equity for the project. The total amount of state tax credits will remain the same.

With fast rising construction, we have to seek ways to support affordable housing in new ways.
This is a creative way to gain more equity for the projects. This is anather way to leverage funding.
Tt will translate into more units praduced over time than under the current system,

We thank you for your consideration of this bill as one more step to support the development of
more affordable rental units across our State.

@ (-Buw 2745 Pali Highway e lonolulu, Hawai'i 96817 e Phone (808) 595-0077 e Fax (808) 5950811
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TAXBILLSERVICE

126 Queen Street, Suite 304 TAX FOUNDATION OF HAWAII Honolulu, Hawaii 96813 Tel. 536-4587

SUBJECT: INCOME, Low-income housing credit
BILL NUMBER: HB 3059, SD-1
INTRODUCED BY: Senate Committee on Human Services and Public Housing

BRIEF SUMMARY: Amends HRS section 235-110.8 to provide that for a low-income housing project
placed in service beginning on January 1, 2009: (1) pursuant to IRC section 42(b)(2)(B) the state housing
credit shall be 100% of the applicable percentage of the qualified basis of each building located in Hawaii;
and (2) pursuant to IRC section 42(f)(1) the credit period for the low-income housing credit shall be
taken over a five-year period instead of the current 10-year period.

EFFECTIVE DATE: January 1, 2009

STAFF COMMENTS: This is an administration measure submitted by the department of business,
economic development, and tourism BED-06(08). The legislature by Act 216, SLH 1988, adopted the
federal low-income rental housing credit which was part of the Tax Reform Act of 1986. The credit was
enacted to offset the repeal of tax shelters and other incentives to build rental housing under prior law,
such as accelerated depreciation, capital gains preference, certain tax-exempt bonds, etc., and to
specifically target low-income rentals.

The federal credit is a 70% present value credit for qualified new construction and rehabilitation
expenditures which are not federally subsidized, and 30% for those which are federally subsidized. While
the existing state credit allows for a credit of 50% of the “applicable percentage of the qualified basis”
allowed under federal law taken over a period of 10 years, the proposed measure would increase the state
credit to 100% and shorten the time period to five years. The justification sheet submitted with this
measure states that by shortening the time period over which the low-income housing tax credits are
taken would increase the present value of the credits when sold to investors. This would, the justification
argues, provide a more attractive alternative financing incentive to potential developers of affordable
rental housing.

While this is just one incentive to encourage developers to build affordable housing, consideration should
be given to a number of strategies including the debt financing, partnerships with financial institutions
who could then turn around and sell the credits, and the use of federal private activity bonds. Finally,
apparently public officials still have not recognized that one of the greatest contributors to the cost of
housing in Hawaii is the draconian maze of permitting and regulatory processes in order to bring those
homes to market. While those regulatory guidelines are to insure the health and safety of the public,
streamlining the process would accelerate the time needed to secure those permits thereby reducing the
cost of financing. This savings would go a long way toward reducing the final cost of the house to the
consumer. For example, for one housing project on Kauaj, it took nearly five years to secure the
necessary permits to build 14 affordable homes.

Digested 3/17/08
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LINDA LINGLE
GOVERNOR

KURT KAWAFUCHI
DIRECTOR OF TAXATION

JAMES R. AIONA, JR.
LT. GOVERNOR

SANDRA L. YAHIRO
DEPUTY DIRECTOR

STATE OF HAWAII
DEPARTMENT OF TAXATION
P.O. BOX 259
HONOLULU, HAWAII 96809

PHONE NO: (808) 587-1510
FAX NO: (808) 587-1560

SENATE COMMITTEE ON ECONOMIC DEVELOPMENT & TAXATION

TESTIMONY REGARDING HB 2514 HD 1
RELATING TO CONVEYANCE TAX

TESTIFIER: KURT KAWAFUCHI, DIRECTOR OF TAXATION (OR DESIGNEE)
DATE: MARCH 18, 2008

TIME: 1:15PM

ROOM: 224

This bill proposes to extend the increased amount of conveyance tax deposited into the
Rental Housing Trust Fund from Act 100, Session Laws of Hawaii 2006. Act 100 increased the
amount of conveyance tax deposited to 50% of revenues realized through June 2008.

The House Committee on Finance amended the measure to extend the conveyance tax
increase to an unspecified date.

The House of Representatives passed this measure on third reading.

The Senate Committees on Commerce, Consumer Protection & Affordable Housing and
Human Services & Public Housing passed this measure unamended.

The Department of Taxation ("Department") supports this measure, however prefers the
administration measure HB 3057.

L THE DEPARTMENT DEFERS TO THE HOUSING AGENCIES ON THE
MERITS.

The Department defers to the various executive housing agencies on the merits of this bill in
general. Hawaii is currently facing an affordable housing crisis. It will take meaningful initiatives
on behalf of the Legislature, as well as the Governor, in order to eliminate the shortage of affordable
housing suitable for Hawaii residents.



Department of Taxation Testimony
HB 2514 HD 1

March 18, 2008

Page 2 of 2

II. THE ISSUE OF AFFORDABLE HOUSING IS IMPORTANT.

The Department recognizes that affordable housing is an important issue. To properly
eliminate the affordable housing crisis, sufficient money must also be available for administration
initiatives.

This legislation is a positive solution. The Department appreciates that this bill extends the
conveyance tax revenues increase for an unspecified period of years. Providing sufficient funding
will assist in remedying the housing shortages in Hawaii. The Department prefers HB 3057 because
this bill makes the conveyance tax deposit increase permanent.

III. REVENUE IMPACT.

If this bill should take effect in FY2009, there will be no impact on overall tax collections,
however the allocation of funds will be affected. There is an expected General Fund tax revenue
loss of approximately $9.4 million for FY 2009 and annually thereafter. The Rental Housing Trust
Fund will increase by the same amount. According to the Department of Taxation's Annual Report,
total conveyance tax revenue for FY2007 was $46.9 million. It was expected that after Act 100,
SLH 2006 was repealed, an additional 20% of the conveyance tax revenue would be deposited into
the General Fund. This amount is therefore assumed to be the revenue lost.
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Statement of
Orlando "Dan" Davidson
Hawaii Housing Finance and Development Corporation
Before the

SENATE COMMITTEE ON ECONOMIC DEVELOPMENT AND TAXATION

March 18, 2008, 1:15 p.m.
Room 224, State Capitol

In consideration of
H.B. 2514, H.D. 1
RELATING TO THE CONVEYANCE TAX.

The HHFDC supports H.B. 2514, H.D. 1 which extends for an unspecified period the
sunset date of the allocation of 50 percent of the conveyance tax to the Rental Housing
Trust Fund, after which the allocation reverts to 30 percent. However, we would prefer
that the 50 percent allocation is made permanent.

The Rental Housing Trust Fund provides equity gap financing for the construction or
preservation of affordable rental housing projects throughout the State. Through the
end of calendar year 2007, the HHFDC has leveraged the Rental Housing Trust Fund
to facilitate the development or preservation of 2,391 rental housing units in 32 projects
statewide.

Pursuant to section 247-7, HRS, 30 percent of conveyance tax revenues is deposited
into the Rental Housing Trust Fund. Legislation enacted in 2006 and 2007 increased
the share of conveyance tax revenues for the Rental Housing Trust Fund from 30
percent to 50 percent until June 30, 2008. As a result of this increase, along with an
appropriation of $15 million in 2007, there are 1,021 additional rental units in 12
projects in the production pipeline.

A permanent dedication of 50 percent of conveyance tax revenues, along with an
infusion of $25 million into the Rental Housing Trust Fund as requested in the Executive
Supplemental Budget will allow the HHFDC to continue to finance a substantial amount
of affordable rental housing units. '

Thank you for the opportunity to testify.
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Senator Carol Fukunaga, Chair
Senator Will Espero, Vice Chair
and Committee Members
Committee on Economic Development and Taxation

The Senate
The Twenty-Fourth Legislature
Regular Session of 2008

SUBJECT: Testimony in Support of House Bill 2514 HD 1, Relating to the
Conveyance Tax
Committee: EDT
Hearing: March 18,2008 1:15 PM Conference Room 224

The Kaua‘i County Housing Agency strongly supports House Bill 2514 HD1. The Rental
Housing Trust Fund is a valuable resource in the development of affordable rental housing.
Making the 50 per cent allocation of the conveyance tax to the Trust Fund permanent would
provide reliable, much needed funding for the ongoing development of affordable rental housing.
Thank you for the opportunity to provide testimony.

KENNETH )/RAINFORTH
Housing Digector

Development Section (808) 241 4444 FAX (808) 241 5118 Section 8 (HUD) (08) 241 4440 FAX (308) 241 511¢
7DD (808) 241 4411
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March 15, 2008

The Honorable Carol Fukunaga, Chair

Senate Committee on Economic Development and Taxation
State Capitol, Room 224

Honolulu, Hawaii 96813

RE: - H.B. 2514, H.D.1, Relating to the Conveyance Tax
Hearing Date: Tuesday, March 18, 2008 @ 1:15 p.m., Room 224

On behalf of our 10,000 members in Hawaii, the Hawaii Association of REALTORS®
(HAR) supports H.B. 2514, H.D.1, which extends the sunset date for the allocation of 50%
of the Conveyance Tax to the Rental Housing Trust Fund from June 30, 2008 to June 30 of
an unspecified year.

We believe Smart Growth is our road map to sustaining and enhancing the quality of life in
our communities and we believe that this bill aligns with our core principle of providing
housing opportunities.

HAR supports mechanisms to help increase the supply of low and moderate income
affordable housing such as the Rental Housing Trust Fund Program which can help integrate
the use of mixed-income and mixed-use projects, special purpose revenue bonds, low-interest
loans, block grants, low-income housing tax credit programs and deferred loan programs to
provide rental housing opportunities.

HAR looks forward to working with our state lawmakers in building better communities by
supporting quality growth, seeking sustainable economies and housing opportunities,
embracing the cultural and environmental qualities we cherish, and protecting the rights of
property owners.

Mabhalo for the opportunity to testify.

Sincerely,
Lz K L

Craig Hirai, Member
Subcommittee on Taxation and Finance
HAR Govermnment Affairs Committee

2116628 1



OFFICE OF HAWAIIAN AFFAIRS
Legislative Testimony

HB 2514 HD1
Relating to the Conveyance Tax
Senate Committee on Economic Development and Taxation

March 18, 2008 1:15 pm Room 224

The Office of Hawaiian Affairs supports the purpose and intent
of HB 2514, HD 1(SSCR 2914).

The growing affordable housing problem is one of the most
critical issues faced by our communities, especially our
Native Hawaiian communities. This issue seems to have many of
our families struggling to find adequate housing and to make
ends meet.

The 2006 Housing Study confirms the need to do affordable
rental housing and doing innovative housing types. Policies
addressing the need to develop and create partners to do
affordable rentals timely need to be adopted. The resources
obtained need to be able to devote full time attention to this
process along with the appropriate funding. The needed rental
housing units have not been met, therefore, more time is
needed to accumulate the necessary funding.

OHA also advocates a commitment to reestablishing the
relationship between the art of building and the making of
community, through citizen-based participatory planning and "
design. Therefore, the resources obtained to devote full time
attention to the process of developing partners to do
affordable rentals timely need to include the related
communities.

Mahalo nui loa for the opportunity to provide this testimony.
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From: Kevin Carney [kcarney@eahhousing.org]

Sent: Friday, March 14, 2008 2:24 PM

To: testimony

Cc: Kevin Carney

Subject: Testimony on HB2514 HD1, Hearing March 18, 2008 at 1:15pm

Dear Chair Fukunaga, Vice Chair Espero and members of the Economic Development and Taxation Committee:

Thank you for this opportunity to submit testimony in strong support of HB2514. EAH is a non-profit housing
corporation that has been developing, managing and preserving affordable rental housing since 1968. The
Rental Housing Trust Fund is one of a limited variety of financing options that are available to us in developing
and preserving affordable rental housing. When planning to develop or acquire a property we need to have the
assurance that when needed, the funding will be available. We rely on that knowledge and that is why it is so
critical to extend the fifty percent of the conveyance tax funding to a date as far as possible into the future.

The development process takes a great deal of time, patience, money and the willingness to take certain
calculated risks. Knowing that the funding will be there when we need it will help to reduce some of the risk
taking inherent in our business. Reducing risk increases the likelihood that a project will make it to completion.
Our State continues to be in a housing crisis, particularly as it applies to rental housing for those at 80% and
below of the Area Median Income. Passing this bill will help in the continued production of rental housing to
service this income group. Please give it your full support. Thank you.

Sincerely yours,
Kevin

Kevin R. Carney, (B)

Vice President, Hawaii

EAH Housing

841 Bishop Street, Suite 2208
Honolulu, Hawaii 96813
Phone: 808-523-8826

Fax: 808-523-8827

Email: kcarney@eahhousing.org
Website: www.eahhousing.org

3/14/2008
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CATHOLIC CHARITIES HAWAI']
TESTIMONY IN SUPPORT OF HB 2514, HD1: RELATING TO THE CONVEYANCE
TAX
TO: Senator Carol Fukunaga, Chair, Scnator Will Espero, Vice Chair,
And Members, Committee on Economic Development and Taxation
FROM: Belly Lou Larson, Housing Programs Dircctor, Catholic Charities Hawai ‘i

HEARING: Tuesday, March 18, 2008; 1:15 pm; Conf. Rm. #224

Chair Fukunaga, Vice Chair Espcro, and Members of the Committee on Economic Development
and ‘I'axation;

Thank you for the opportunity to provide testimony on this housing bill. I am Betty Lou Larson,
from Catholic Charities Hawai‘l. We also are members of Partners in Care and Housing Hawaii.
We strongly support this bill, which would cxtend the sunset date for the conveyance tax allocation
to the Rental Housing Trust Fund.

It is critical to stabilize the funding for the Rental Housing Trust Fund (RHTF). Cansistent and
adcquale [unding is critical for development of morc aflordable projects. This fund is a vital
resource to expand the number of rental unils that can be created in the next 5 years. Catholic
Charities 11awai‘i receives hundreds of calls cach month for housing help. Over half of the scniors
who come to Catholic Charities Hawai‘i’s Housing Assistance Program are facing homcless.
Families with children are still ending up on beaches or in cars. We need to continue to focus on
creating a large number ol alTordable housing units. '

We also urge you to delete the Sunset Date for the allocation to the RH'I'F make this allueation
permanent. This repeal of the sunsct date would enhance developers® ability to look for land and
other funds nceded to make aftfordable projects peneil oul. Establishing ongoing funding is critical
for developers to continue to seek opportunitics for affordable housing, Due to the long time frame
needed to create these projects, developers need to know that funds will be available in the future to
ensure feasibility. The Legislature always has the right and opporlunily to review this allacation of
funds in the future, as nceded. Repeal of the sunset date sends a sipnal now that the State intends to
address the allordable housing crisis on a long-term basis. '

We also urge you to inerease the allocation to the Trust Fund to 65%. from the current 50% of
the convevance tax. The RHTF has allocated virtually all the funds from. last ycar. More funding
is needed to address the crisis in affordable housing. ‘The Trust Fund is unique ip that it mandates
that 5% of the units built must be targeted to persons at 30% of the median income or below. These
units are the only new rental units being produced to help our elders on SS1, or families camning the

minimum wage or ather low income families.

Thank you for your support to address the increasing need for affordable housing. As the Baby
Boomers age, there will be incrcascd needs for senior housing. We need to prepare now in order to
ensure that our seniors are not left in substandard housing or homeless due to a lack of rentals.

@ m 2745 Pali \lighway  Honolulu, Hawai‘i 96817 « Phone (808) 595-0077 « Fax (808) 595-0811
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TAXBILLSERVICE

126 Q ueen Street, Suite 304 TAX FOUNDATION OF HAWAII Honolulu, Hawaii 96813 Tel. 536-4587

SUBJECT: CONVEYANCE, Earmarking for rental housing trust fund
BILL NUMBER: HB 2514, HD-1
INTRODUCED BY: House Committee on Finance

BRIEF SUMMARY: Amends Act 100, SLH 2006, as amended by Act 222, SLH 2007, to extend the
sunset date of the increase in the earmarking of the conveyance tax revenues to the rental housing trust
fund from June 30, 2008 to June 30, .

EFFECTIVE DATE: June 29, 2020

STAFF COMMENTS: The legislature by Act 195, SLH 1993, earmarked 25% of the conveyance tax
revenues to the rental housing trust fund and another 25% to the natural area reserve fund. In 2005, the
legislature by Act 156, SLH 2005, increased this earmarking to 30%. The legislature by Act 100, SLH
2006, again increased the earmarking to 50% until June 30, 2007 and provided that the earmarked
amount was to revert back to 30% on June 30, 2007. Last year the legislature by Act 222, SLH 2007,
extended the sunset date to June 30, 2008. The proposed measure continues the increased earmarking of
conveyance tax revenues to the rental housing trust fund.

The conveyance tax was enacted by the 1966 legislature after the repeal of the federal law requiring
stamps for transfers of real property. It was enacted for the sole purpose of providing the department of
taxation with additional data for the determination of market value of properties transferred. This
information was also to assist the department in establishing real property assessed values and at that time
the department stated that the conveyance tax was not intended to be a revenue raising device. The
conveyance tax is imposed each time property changes title or ownership.

It should be remembered that the conveyance tax is one of the least dependable sources upon which to
rely for funding with collections rising and falling with the fortunes of the real estate market. Any amount
collected under this tax will depend on activity in the real estate market. If the housing market slows
down, revenues may not be sufficient to meet the expectations of the fund. If the additional revenues are
not sufficient or another “important” program needs funding, will the conveyance tax be increased to
generate even more revenue?

If the legislature deems affordable housing to be such a high priority, then it should maintain the
accountability for these funds by appropriating the funds as it does with other programs. Earmarking
revenues merely absolves elected officials from setting priorities. When the legislature dipped into
housing special funds to maintain funding for programs like education and social services, that was poor
tax policy. This proposal represents the obverse, lawmakers are stealing from the general fund all in the
name of affordable housing. When general fund revenues wane, will elected officials once more dip into
special funds or repeal this earmarking or in the alternative raise taxes? Earmarking revenues restricts the
flexibility in utilizing these revenues. The question that lawmakers must ask themselves is whether or not

80(a)



HB 2514, HD-1 - Continued

all of the currently earmarked funds are being used wisely and accomplishing the intended goals. With
earmarked funds that can only be used for a designated purpose, lawmakers tend to overlook how those
earmarked funds are being used.

Before earmarking any more funds for affordable rental housing, lawmakers should assess the success of
the affordable rental housing program. Further, they should take into consideration the fact that during
the past decade the homes revolving fund was raided to shore up general fund expenditures and that if the
concern is affordable housing in Hawaii, then the homes revolving fund should be made whole again with
an appropriation of general funds.

While the fortunes of the rental housing fund, natural area reserves program, and the legacy lands
program have been greatly enhanced because of the recent boom in the real estate market, the ebullience
of the collections of this tax have also been bolstered by the fact that lawmakers enacted a schedule of
rates that basically punishes larger transactions be they residential or nonresidential and if residential,
higher rates if the residence is not to be owner-occupied. This strategy of trying to punish larger
transactions and transactions of residential property that will not be owner-occupied is childish and
reflects the ignorance of lawmakers about the reality of the real estate market. First, not all transactions
of $1 million or more involved residential property. As a result, the higher rates on transactions of $1
million or more penalize the transfer of commercial, industrial, and agricultural property - all types of
nonresidential property - most of which are of values greater than $1 million.

Thus, lawmakers have added yet another nail in the coffin for businesses in Hawaii. Second, just because
residential property that is sold is not to be owner-occupied does not infer that something bad is taking
place. Do lawmakers realize where rental housing comes from - it does not just drop out of the sky.
With policies like this there is no wonder that there is such a scarcity of rental housing in Hawaii.
Further, the highest conveyance tax rate is imposed on residential real property that will not be owner-
occupied where the transaction value is more then $1 million. A recent transaction of dilapidated rental
housing which the purchaser proposes to redevelop into affordable rentals was subject to this highest
rates. Thus, all the punitive conveyance tax will do is make this affordable housing development less
affordable. So as long as the rental housing trust fund is dependent on this earmarking, there is no
likelihood that the conveyance tax will ever be looked upon as anything but a cash cow ripe for even
more tax increases.

What is so characteristic of the legislature is reflected in the conflicting and contradictory policies
embodied in the conveyance tax law. On one hand, lawmakers seem to make a “commitment” to
affordable rental housing by earmarking the receipts of the tax for the trust fund while at the same time
punishing those purchasers of residential property that will not be owner-occupied with higher
confiscatory rates. This type of thinking is an indication of the lack of understanding of where the state’s
rental inventory originates. As long as this thought pattern continues, taxpayers can rest assured that the
legislature will never truly address the problem, let alone come up with rational solutions.

Digested 3/10/08
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SENATE COMMITTEE ON ECONOMIC DEVELOPMENT & TAXATION

TESTIMONY REGARDING HB 3196 HD 1SD 1
RELATING TO RENTAL MOTOR VEHICLE SURCHARGE TAX

TESTIFIER: KURT KAWAFUCHI, DIRECTOR OF TAXATION (OR DESIGNEE)
DATE: MARCH 18, 2008

TIME: 1:15PM

ROOM: 224

As amended by the Committee on Commerce, Consumer Protection & Affordable Housing,
this legislation amends the rental motor vehicle surcharge tax to an unspecified amount.

The Department of Taxation (Department) supports the intent of this measure.

Currently, there is a rental motor vehicle surcharge of $3 per day, which will drop to $2 per
day after August 31, 2008. Potentially increasing the surcharge indefinitely will be extremely useful
in building reserves in the State Highway Fund. Maintaining a consistently sufficient revenue
stream for the state highways is critical to maintaining Hawaii's infrastructure.

This legislation will result in no revenue impact to the general fund. The State Highway
Fund will receive an indeterminate revenue impact because the amount of tax is unspecified.
However, assuming the $3 per day surcharge is extended, the State Highway Fund will increase by
$13.3 million in FY 2009 (10 months), and $16.0 million in FY 2010 and thereafter. The $3 a day
rental vehicle surcharge tax now yields about $48 million annually. This total includes the taxes on
other tour vehicles (vans and buses), but the taxes on these other vehicles account for less than 1%
of the total. Hence, an increase of $1 a day (from $2 after the reversion to $3) would yield $16
million annually.

As a result of the foregoing, the Department supports this legislation.
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March 18, 2008

TESTIMONY OF THE DEPARTMENT OF TRANSPORTATION

HOUSE BILL NO. 3196, HD1, SD1

COMMITTEE ON ECONOMIC DEVELOPMENT AND TAXATION

We support this bill. Currently, Section 251-2(a), HRS, provides for a rental motor vehicle
surcharge of $3.00 per day from September 1, 1999 to August 31, 2008. The Department of
Transportation (DOT) supports the repealing of the sunset date and maintaining the $3 per day
surcharge on a permanent basis. This dedicated revenue will help support the Highways
Division’s expenditures for the operation, maintenance and construction of state highways.

Each dollar collected through the rental vehicle surcharge provides approximately $14 million in
annual revenues for the State Highway Fund. If the $3 per day surcharge is not extended, the
Highways Division will need to cut its maintenance program by almost 10%.
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Honorable Carol Fukunaga, Chair
Committee on Economic Development
and Taxation
Hawaii State Senate
State of Hawaii Hearing: March 18, 2008, 1:15 pm., Conf.
Room 224

Re: HB 3196, SD1 --- Relating To The Rental Motor Vehicle Surcharge Tax

Honorable Chair Fukunaga and Honorable Committee Members:

My name is Martin Mylott and | am the Hawaii Regional Manager with Avis Rent A Car
& Budget Rent A Car.

Our company opposes this bill in its present form and supports the amendments to the
bill recommended by Catrala Hawaii.

This bill amended by the prior Committee is problematic in several aspects:

a) lt does not require the DOT to follow the request of your Joint Senate and
House
Task Force which asked the DOT to study the Highway Fund and report back to the
Legislature in 2009.

b) By leaving the amount blank, this bill suggests a TAX INCREASE when the
DOT in its
testimony is only seeking to maintain the amount of $3 daily which is the present daily amount.
If the DOT is only seeking $3 why is the dollar figure blank?

c) This bill unfairly singles out the u-drive industry for a PERMANENT TAX

- INCREASE
since the present daily surcharge tax should be $2 and not the present temporary $3 which
some seek to make permanent. About 8 years ago the u-drive industry was singled out for a
“temporary” tax increase from $2 to $3 daily to help with the needs of the General Fund. The
surcharge tax was scheduled to sunset back from $3 daily to $2 in 2007 but was temporarily
extended while studies were conducted. The industry should not be singled out again for an
increase.

AVIS,

Budget.

Avis Budget Group, Inc. 3375 Koapaka St. Suite B203  Honolulu, Hawaii 96819
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A study by the DOT needs to be done as to how to “fairly raise revenues” from all
who benefit from the use of the highways and not just u-drive vehicles. Isn't this fair?

While as study is being done, the u-drive industry is agreeable to extending the
temporary daily tax of $3 daily for another year so the DOT does not suffer any loss of
revenues while the study is being done. This is a fair solution to addressing a serious problem.
A study needs to be done.

Please do not unfairly burden or tax our industry. Thank you for allowing us to
testify.

udget.

Avis Budget Group, Inc. 3375 Koapaka St. Suite B203  Honolulu, Hawaii 96819
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Honorable Carol

Hertz Zone No. H173 P, 1

The Hertz Corporation

Hawai'i Aroa

677 Ala Moana Bhvd,, Sulte 916, Honolulu, HI 96812
Fukunaga, Chair Fhone: (808)529-6850 Fax: (808)525-6866

Committee on Economic Development
and Taxation
Hawaii State Senate

State of Hawaii
224

Hearing: March 18, 2008, 1:15 pm., Conf, Room

Re: HB 3196, 5D1 — Relating To The Rental Motor Vehicle Surcharge Tax

Honorable Chair

Fukunaga and Honorable Committee Members:

My name is Aaron Medina and | am the General Manager, Hawaii, for The Hertz

Corporation,

Our comp

any opposes this bill in its present form and supports the amendments

to the bill recommended by Catrala Hawaii.

This bill amended by the prior Committae is problematic in several aspects:

a)

b)

As

re the DOT to fol e re

and House Task Force which asked the DOT to study the Highway
Fund and report back to the Legislature in 2009.

By leaving the amount blank, this bill suggests a TAX INCREASE when
the DOT In jts testimony Is only seeking to maintain the amount of $3

daily which is the present daily amount. ¥ the DOT is only seeking $3,
why is the dollar figure blank?

This bill unfairly singles out the u-drive industry for a PERMANENT TAX
INCREASE. Since the present daily surcharge tax should be $2 and

not the present temporary $3, which some seek to make permanent,
About B8 years ago the u-drive indusiry was singled out for a
“temporary” tax increase from $2 to $3 daily to help with the needs of
the General Fund. The surcharge tax was scheduled to sunset back
from $3 daily to $2 in 2007 but was temporarily extended while studies
were conducted. The industry should not be singled out again for an
increase. ‘

tudy by the DOT needs to be done as to how to “fairly raise revenues"

_from all who benefit from the use of the highways and not just u-drive vehicles.

Wh

ile a study is being done, the u-drive industry is agreeable to exte'nding.

the temporary daily tax of $3 daily for another year so the DOT does not suffer any loss
of revenues while the study is being done. We feel this is a fair solution to addressing a
serious problem. A study needs to be done.

Ple
us to testify.

ase do not unfairly burden or tax our industry. Thank you for allowing
Mertz rents Fords and other fine cars.
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Honorable Carol Fukunaga, Chair
Committee on Economic Development
and Taxation
Hawaii State Senate
State of Hawaii Rearing: March 18, 2008, 1:15 pm., Conf. Room 224

Re: HB 3196, SD1 --- Relating To The Rental Motor Vehicle Surcharge Tax
Honorable Chair Fukunaga and Honorable Committee Members:

My name is Wayne Tanaka and | am the V.P. / General Manager wnth Enterprise Rent-A-Car
Company of Hawaii.

Our company opposes this bill in its present form and supports the amendments to the bill
recommended by Catrala Hawaii.

This bill amended by the prior Committee is problematic in several aspects:

a) It does not require the DOT to follow the request of vour Joint Senate and House
Task Force which asked the DOT to study the Highway Fund and report back to the Legislature in 2009,

b) By leaving the amount blank, this bill suggests a TAX INCREASE when the DOT in its
testimony is only seeking to maintain the amount of $3 daily which is the present daily amount. If the

DOT is only seeking $3 why is the dollar figure blank?

c) This bill unfairly singles out the u-drive industry for a PERMANENT TAX INCREASE

since the present daily surcharge tax should be $2 and not the present temporary $3 which some seek
to make permanent. About 8 years ago the u-drive industry was singled out for a “temporary” tax
increase from $2 to $3 daily to help with the needs of the General Fund. The surcharge tax was
scheduled to sunset back from $3 daily to $2 in 2007 but was temporarily extended while studies were
conducted. The industry should not be singled out again for an increase.

A study by the DOT needs 10 he done as to how to “fairly raise revenues” from all who
benefit from the use of the highways and not just u-drive vehicles. Isn’t this fair?

While as study is being done, the u-drive industry is agreeable to extending the
temporarily daily tax of $3 daily for another year so the DOT does not suffer any loss of revenues while
the study is being done. This is fair solution tomg gEn serious problem. A study needs to be done.




Honorable Carol Fukunaga, Chair
Committee on Economic Development
and Taxation
Hawaii State Senate
State of Hawaii Hearing: March 18, 2008, 1:15 pm., Conf. Room 224

Re: HB 3196, SD1 ---Relating To The Rental Motor Vehicle Surcharge Tax
Honorable Chair Fukunaga and Honorable Committee Members:

My name is Wayne Tanaka and | am the chair of the Legislative Committee for Catrala-Hawaii.
Catrala’s membership consists of the major u-drive (car and truck rental Ieasmg) companles in Hawaii
and the many businesses which support our industry.

Catrala supports this bill with amendment attached hereto as Exhibit A. Exhibit A is a copy of
HB 3196, HD1 passed from the House to the Senate. We believe Exhibit A is a much better bill. This bill
in its present form as amended by the prior Senate Committee is unfair and has problems in several

respects:

a) lt does not require the DOT to follow the request of your Joint Senate and House
Task Force which asked the DOT to study the Highway Fund and report back to the Legislature in 2009.
The present form of this bill eliminates the requirement that the DOT to do such a study as requested by
the Joint Senate and House Task Force. Why is this when everyone knows the Highway Fund is in need
of revenues for various reasons including federal cutbacks starting as of 2009? The recommendation of
the Joint Senate and House Task Force was:

“The Task Force defers to the Forum and the DOT for now and requests that the DOT
report to the Legislature when the Forum finalizes its recommendations, with the
expectation that the matter will result in proposed legislation for consideration

for the 2009 Regular Session”.

b} By leaving the amount blank, this bill suggests a TAX INCREASE when the DOT in its
testimony is only seeking to maintain the amount of $3 daily which is the present daily amount. If the
DOT is only seeking $3 why is the dollar figure blank?

¢) This bill unfairly singles out the u-drive industry for a PERMANENT TAX INCREASE
since the present daily surcharge tax should be $2 and not the present $3 which many seek to make
permanent. About 8 years ago the u-drive industry was singled out for a “temporary” tax increase from
$2 to $3 daily to help with the needs of the General Fund. Some monies going into the Highway Fund
were transferred to the General Fund. The surcharge tax was scheduled to sunset back from $3 daily to
$2 in 2007 when State revenues were hopefully better. This should have occurred due to the reported
“surplus revenues” in 2007. Due to growing surplus in revenues the Governor prior to 2007 stopped the
transfer of revenues from the Highway Fund to the General Fund. In fact due to reported transfer of
$150,000,000 or more out of the Highway Fund, the Governor in 2007 recommended using some of




surplus revenues to repay the Highway Fund given its anticipated future needs and federal cut backs.
Such repayment was not authorized.

As one can see from the foregoing, the Highway Fund is apparently in desperate need of
revenues. However, the u-drive industry should not be singled out for “permanent tax increase” when
after 8 years the surcharge tax was suppose to sunset back from $3 to $2 daily in 2007 which was a year
of surplus revenues.

A study by the DOT needs to be done as to how to “fairly raise revenues” from all who
benefit from the use of the highways. Isn’t this fair? To unfairly single out the u-drive industry is not
fair. If the study finds that the u-drive industry should contribute additional funds like others then the
starting base for such increase payments by the u-drive industry should start at $2 daily and not $3 daily
which was suppose to sunset back to $2 daily in 2007. While as study is being done, the u-drive industry
is agreeable to extending the temporarily daily tax of $3 daily for another year so the DOT does not
suffer any loss of revenues while the study is being done. This is fair solution to addressing a serious
problem. A study needs to be done.

Catrala firmly believes the daily surcharge tax is already high and must be kept as low as
possible. Hawaii is primarily a family oriented tourist destination which competes with places such as
Florida. Florida’s surcharge tax is $2 daily and we believe Hawaii should be the same if not lower.

The 2004 study by the DOT which the prior Committee referred to is a flawed study that does
not substantiate any national average. Regardless, you don’t compare cities/States who are not
dependent on tourism like Hawaii and use the figures from such cities/States. It’s like comparing apples
with oranges. The 2004 study is a misleading and poor study. For example, the sales tax in Cleveland is
7.5%. Does that mean that Hawaii’s GET tax should be raised to 5% or 6%? Obviously not. The
circumstances in Cleveland are not the same as Hawaii. The same should apply when tries to compare
or use surcharge taxes from other cities/States.

Further, u-drive vehicles provide the tourists the freedom to explore on their own schedule and
repeatedly, if they so desire, the many wonders throughout Hawaii which are heavily advertised and
promoted. High daily taxes will discourage the rental of vehicles. This in turn will reduce overall tourist
satisfaction. ‘

In.addition, the reduction in daily rental of vehicles will also result in economic hardship to the
many local restaurants and shops which benefit from tourists who stop, eat and shop as they explore
along the way the beauties and enjoy the many activities Hawaii has to offer.

We respectfully urge you to pass this bill as Exhibit A. Thank you for allowing us to testify.
EXHIBIT A BELOW
Report Title:
Rental motor vehicle; surcharge; surcharge tax,; State Highway

Fund

Description:



Extends the $§1 per day surcharge on rental motor vehicles beyond
September 1, 2008 and deposits the money into the State Highway
Fund. (HB3196 HDI1)

HOUSE OF REPRESENTATIVES 3196
TWENTY-FOURTH LEGISLATURE, 2008 H B N O H.D. 1
STATE OF HAWAII - " " sD.2

A BILL FOR AN ACT

RELATING TO RENTAL MOTOR VEHICLE SURCHARGE TAX.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF HAWAII:

SECTION 1. Section 251-2, Hawaii Revised Statutes, is
amended by amending subsection (a) to read as follows:

"(a) There is levied and shall be assessed and collected
each month a rental motor vehicle surcharge tax of $2 a day,
except that for the period of September 1, 1999, to August 31,
[2008+] 2009, the tax shall be $3 a day, or any portion of a day
that a rental motor vehicle is rented or leased. The rental
motor vehicle surcharge tax shall be levied upon the lessor;
provided that the tax shall not be levied on the lessor if:

(1) The lessor is renting the vehicle to replace a vehicle

of the lessee that is being repaired; and

(2) A record of the repair order for the vehicle is

retained either by the lessor for two years for



verification purposes or by a motor vehicle repair
dealer for two years as provided in section 437B-16."

SECTION 2. (a) The department of transportation shall
study the financial requirements of the state highway fund, with
an emphasis of the adequacy and equity of revenues generated by
one or more revenues sources pursuant to section 251-2, Hawaii
Revised Statutes, compared with other revenue sources
contributing to or that could be contributing to the highway
fund.

(b) The study may include discussions and meetings with
representatives of different interest groups and present
contributors of revenues to the highway fund.

(c) The study may include a review of:

(1) Past, present, and projected revenues of the state

highway fund;

(2) The ability of the department of transportation to

plan, implement, and expend funds on a timely basis;

(3) An analysis of the actual revenue needs of the

department of transportation;

(4) Other revenue sources of the state highway fund and

their nexus to the fund; and

(5) Other governmental matching funds.

(d) The study shall include data from the 2000-2001 fiscal

year to the present fiscal year and may include any data,



information, or conclusions by task forces or groups that have
discussed or met in the past to evaluate at least in part the
fiscal needs, revenue sources, or viability of the state highway
fund.

(e) The department of transportation shall submit a final
repdrt, including proposed legislation for increasing revenue
sources for the state highway fund to meet its ongoing and
future needs, to the legislature no later than twenty days prior
to the convening of the regular session of 2009.

SECTION 3. Statutory material to be repealed is bracketed
and stricken. New statutory material is underscored.

SECTION 4. This Act shall take effect upon its approval.

EXHIBIT A ABOVE
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Honorable Carol Fukunaga, Chair
Committee on Economic Development
and Taxation
Hawaii State Senate
State of Hawaii Hearing: Margh 18, 2008, 1:15 pm., Conf. Room 224

Re: HB 3196, SD1 -- Relating To The Rental Motor Vehicle Surcharge Tax

Honorable Chair Fukunaga and Honorable Commitiee Members:

My name is Randy Monturi and | am the Regional Vice President with Alamo Rent A Car Company of
Hawaii.

Our company supports this bill with amendment attached hereto as Exhibit A. Exhibit A is a copy of HB
3196, HD1 passed from the House to the Senate. We believe Exhibit A is a much better bill. This bill in its present
form as amended by the prior Senate Committee is unfair and has problems in several respacts:

a) It does not require the DOT 1o follow the request of your Joint Senate and House
Task Force which asked the DOT o study the Highway Fund and report back to the Legislature in 2009. The present
form of this bill gliminates the requirement that the DOT to do such a study as requested by the Joint Senate and
House Task Force. Why is this when everyone knows the Highway Fund is in need of revenues for various reasons
including federal cutbacks starting as of 2009? The recommendation of the Joint Senate and House Task Force
was:

“The Task Force defers to the Forum and the DOT for now and requests that the DOT
report to the Legisiature when the Forum finalizes its recommendations, with the
expectation that the matter will resulf in proposed legisiation for consideration

for the 2009 Regular Session”.

b} By leaving the amount blank, this bill suggests a TAX INCREASE when the DOT in its

tesfimony is only seeking to maintain the amount of $3 daily which is the present daily amount. ! the DOT is only
secking $3 why is the dollar figure blank?

¢} This bill unfairy singles out the u-drive industry for a PERMANENT TAX INCREASE
since the present daily surcharge tax should be $2 and not the present $3 which many seek to make permanent,
About 8 years ago the u-drive industry was singled out for a “femporary” tax increase from $2 to $3 daily to help with
the needs of the General Fund. Some monies going into the Highway Fund were transferred to the General Fund.
The surcharge tax was scheduled to sunset back from $3 daily to $2 in 2007 when State revenues were hopefully
better. This should have occurred due to the reported “surplus revenues® in 2007. Due to growing surplus in
revenues the Governor prior to 2007 stopped the transfer of revenues from the Highway Fund to the General Fund.
in fact due to reported fransfer of $150,000,000 or more out of the Highway Fund, the Governor in 2007

recommended using some of surplus revenues to repay the Highway Fund given its anticipated future needs and
federal cut backs, Such repayment was not authotizad.

As one can see from the foregoing, the Highway Fund is apparently in desperate need of

Alamg Rent A Car, 3015 Konpaka Streer, Suite G, TTonalulu, HI 96819 808.839.5116 fax 808.839.5143
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revenues. However, the u-drive industry should not be singled out for “permanent tax increase” when after 8 years
the surcharge tax was suppose to sunset back from $3 to $2 daily in 2007 which was a year of surplus revenues,

A study by the DOT needs to be done as to how to “fairly raise revenues” from all who benefit from
the use of the highways, |sn't this fair? To unfairly single out the u-drive industry is not fair. If the study finds that
the u~drive industry should contribute additional funds like others then the starting base for such increase payments
by the u-drive industry should start at $2 daily and not $3 daily which was suppose to sunset back to $2 daily in 2007.
While as study is being done, the u-drive industry is agreeable fo extending_the temporarily daily tax of §3 daily for
another year so the DOT does not suffer any loss of revenues while the study is being done. This is fair solution to
addressing a serious problem. A study needs to be done.

Our company firmly believes the daily surcharge tax is already high and must be kept as low as possible,
Hawaii is primarily a family oriented tourist destination which competes with places such as Florida. Florida's
surcharge tax is $2 daily and we helieve Hawaii should be the same if nof lower, -

The 2004 study by the DOT which the prior Committee referred to is a flawed study that does not
substantiate any national average. Regardless, you don’t compare cities/States who are not dependent on tourism
Iike Hawaii and use the figures from such cities/States. I{'s like comparing apples with oranges. The 2004 study is a
misleading and poor study. For example, the sales tax in Cleveland is 7.5%. Does that mean that Hawaii's GET tax
should be raised to 5% or 6%? Obviously not. The circumstances in Cleveland are not the same as Hawaii. The
same should apply when tries to compare or use surcharge faxes from other cities/States.

Further, u-trive vehicles provide the tourists the freedom to explore on their own schedule and repeatedly, if
they so desire, the many wonders throughout Hawaii which are heavily advertised and promoted. High daily taxes
will discourage the rental of vehicles. This in tum will reduce overall tourist satisfaction.

In addition, the reduction in daify rental of vehicles will also result in economic hardship to the many focal
restaurants and shops which benefit from tourists who stop, eat and shop as they explore along the way the beauties
and enjoy the many activities Hawaii has to offer,

We respectiully urge you fo pass this bill ag Exhibit A. Thank you for aflowing us to festify.

EXHIBIT A BELOW

Report Title:

Rental motor vehicle; surcharge; surcharge tax; State Highway
Fund

Description:

Extends the $1 per day surcharge on rental motor vehicles beyond

September 1, 2008 and deposits the money into the State Highway
Fund. (HB319¢& HDI)

HOUSE OF REPRESENTATIVES 3196
TWENTY-FOURTH LEGISLATURE, 2008 H . B N H.D. 1
STATE OF HAWAII - "sD.2

Alamo Rent A Car, 3015 Koapaka Sureet, Suite G, Honalulu, FH1 96819 808.839.3116 fx 808.839.5143
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A BILL FOR AN ACT

RELATING TO RENTAL MOTOR VEHICLE SURCHARGE TAX.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF HAWAII:

SECTION 1. Section 251-2, Hawaii Revised Statutes, is
amended by amending subsection {a) to read as follows:

"{a) There is levied and shall be assessed and collected
each month a rental motor wehicle surcharge tax of $2 a day,
except that for the period of September 1, 1898, to August 31,
[2868+] 2009, the tax shall be 53 a day, or any portion of a day
that a rental motor vehicle is rented or leased. The rental
motor wvehicle surcharge tax shall be levied upon the lessor;
provided that the tax shall not be levied on the lessor if:

(1) The lessor is renting the vehicle to replace a vehicle

of the lessee that is being repaired; and

(2) A record of the repair order for the vehicle is

retained either by the lessor for two years for
verification purposes or by a motor vehicle repair
dealer for two years as provided in section 437B-16."

SECTION 2, (a) The department of transportation shall

study the financial requirements of the state highway fund, with

Alamo Rert A Car, 3015 Kinapale Streer, Suite O3, Flomaludu, 17196819 808.839.5116 fax 308.839.5143
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an emphasis of the adequacy and equity of revenues generated by
one or MOre revenues sources pursuant to section 251-2, Hawaii
Revised Statutes, compared with other revenue sources
contributing to or that could be contributing to the highway
fund.

(b) The study may include discussions and meetings with
representatives of different interest groups and present
contributers of revenues to the highway fund.

(¢) The study may include a review of:

(1) Past, present, and projected revenues of the state

highway fund;

(2) The ability of the department of transportation to

plan, implement, and expend funds on a timely basis;

{3) An analysis of the actual revenue needs of the

department of transportation;

(4) Other revenue sources of the state highway fund and

their nexus to the fund; and

(5} Other governmental matching funds.

(d) The study shall include data from the 2000-2001 fiscal
year to the present fiscal year and may include any data,
information, or conclusions by task forces or groups that have

discussed or met in the past to evaluate at least in part the

Alamo Rent A Car, 3015 Keapaka Street, Suite G, Honoluln, 11796319 808.839.5116 fux 808.839.5]43
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fiscal needs, revenue sources, or viability of the state highway
fund.

(e) The department of transportation shall submit a final
report, including proposed legislation for increasing rewvenue
sources for the state highway fund to meet its ongeing and
future needs, to the legislature no later than twenty days prior
to the convening of the regular session of 20089.

SECTION 3. Statutoxry material to be repealed is bracketed
and stricken. New gtatutory material is underscored.

SECTION 4. This Act shall take effect upon its approval.

EXHIBIT A ABOVE

Alamn Renc A Cor, 3015 Koapaka Street, Suice G, Honoluli, HT 96819 808.339,5116 fax BOB.839.5143
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R National CarRental

Honorable Carol Fukunaga, Chair
Committee on Economic Development
and Taxation
Hawaii State Senate
State of Hawait Hearing: March 18, 2008, 1:15 pm., Conf. Room 224

Re: HB 3196, SD1 - Relating To The Rental Motor Vehicle Surcharge Tax
Honorable Chair Fukunaga and Honorable Committee Members:

My name is Randy Monturi and [ am the Regional Vice President with National Car Rental Company of
Hawaii.

Qur company supports this bill with amendment attached hereto as Exhibit A.  Exhibit A is a copy of HB
3198, HD1 passed from the House to the Senate, We believe Exhibit A is a much better bill. This bill in its presant
form as amended by the prior Senate Committee is unfair and has problems in several respects:

a) It does not require the DOT to follow the request of your Joint Senate and House
Task Force which asked the DOT fo study the Highway Fund and report back to the Legislature in sqislature in 2008. The present
form of this bill eliminates the requirement that the DOT to do such a study as requested by the Joint Senate and
House Task Force, Why is this when everyone knows the Highway Fund is in need of revenues for various reasons
including federal cutbacks starting as of 2009? The recommendation of the Joint Senate and House Task Force
was: .

“The Task Force defers to the Forum and the DOT for now and requests that the DOT
report to the Legislature when the Forum finalizes ifs recommendations, with the
expectstion that the matfer will result in proposed legislation for consideration

for the 2009 Reguler Session”.

b} By leaving the amount blank, this bill suggests a TAX INCREASE when the DOT in its

testimony is only seeking fo maintain the amount of $3 daily which is the present daily amount, If the DOT is only
seeking $3 why is the dollar figure blank?

¢} This bill unfairly singles out the u-drive industry for 3 PERMANENT TAX INCREASE
since the present daily surcharge tax should be $2 and not the present $3 which many seek to make permanent.
About 8 years ago the u~drive indusiry was singled out for a “temporary” tax increase from $2 to $3 daily to help with
the needs of the General Fund. Some monies going info the Highway Fund were fransferrad to the General Fund,
The surcharge tax was scheduled to sunset back from $3 daily to $2 in 2007 when State revenues were hapefully
better. This should have occurred due to the reported “surplus revenues” in 2007. Due to growing surplus in
revenues the Governar prior to 2007 stopped the transfer of revenues fram the Highway Fund to the General Fund,
In fact due to reported transfer of $150,000,000 or more out of the Highway Fund, the Govemar in 2007

recommended using some of surplus revenues to repay the Highway Fund given its anticipated future needs and
federal cut hacks. Such repayment was not suthorized.

As one can see from the foregoing, the Highway Fund is apparently in desperate need of
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%Nationai CarRental.

revenues. However, the udrive industry should not be singled out for “permanent tax increase” when after 8 years
the surcharge fax was suppose to sunset back from $3 to $2 daily in 2007 which was a year of surplus revenues,

A study by the DOT needs to be done as to how to “fairly raise revenues” from all wha benefit from
the use of the highways.  [sn't this fair? To unfairly singie out the u-drive industry is not fair. If the study finds that
the u-drive industry should contribute additional funds like others then the starting hase for such increase payments
by the u-drive industry should start at $2 daily and not $3 daily which was suppose to sunset back to $2 daily in 2007.
While as study is being done, the u-drive industry is agreeable o extending the temporarily daily tax of $3 daily for
another year so the DOT does not suffer any loss of revenues while the study is being done. This is fair solution to
addressing a serious problem. A study needs to be dane.

Cur company firmly beligves the daily surcharge tax is already high and must be kept as low as possible.
Hawaii is primarily a family oriented tourist destination which competes with places such as Florida. Florida's
surcharge tax is $2 daily and we believe Hawaii should be the same if not lower.

The 2004 study by the DOT which the prior Committee referred fo is a flawed study that does not
substantiate any national average. Regardless, you don't compare cities/States who are not dependent on tourism
like Hawaii and use the figures from such cities/States. If's like comparing apples with oranges. The 2004 study is a
misleading and poor study. For example, the sales tax in Cleveland is 7 5%. Does that mean that Hawaii's GET tax
should be raised to 5% or 6%7 Obviously not. The circumstances in Cleveland are not the same as Hawaii. The
same should apply when tries to compare or use surcharge taxes from other cities/States.

Further, u-drive vehicles provide the turists the freedom to explore on their own schedule and repeatedly, if
they s0 desire, the many wonders throughout Hawaii which are heavily advertised and promoted. High daily taxes
will discourage the rental of vehicles. This in furm will reduce overall tourist satisfaction.

In addition, the reduction in daily rental of vehicles will also result in economic hardship to the many local
restaurants and shops which benefit from tourists who stop, eat and shop as they explore along the way the beauties
and enjoy the many activities Hawaii has to offer.

We respectfully urge you to pass this bill as Exhibit A. Thank you for allowing us to testify.
EXHIBIT A BELOW

Report Title:

Rental motor vehicle; surcharge; surcharge tax; State Highway
Fund

Description:
Extends the 351 per day surcharge on rental motor vehicles beyond

September 1, 2008 and deposits the money into the State Highway
Fund. (HB3196 HD1)

HOUSE OF REPRESENTATIVES

3196
TWENTY-FOURTH LEGISLATURE, 2008 H B N O H.D. 1
STATE OF HAWAII e "5.D.2
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XX National CarRental

A BILL FOR AN ACT

RELATING TO RENTAL MOTOR VEHICLE SURCHARGE TAX.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF HAWAIL:

SECTION 1. Section 251-2, Hawaii Revised Statutes, is
amended by amending subsection (a) to read as follows:

"(a) There is levied and shall be assessed and ccllected
each month a rental motor vehicle surcharge tax of $2 a day,
except that for the period of September 1, 1999, to Angust 31,
[2808+] 2009, the tax shall be 33 a day, or any portion of a day
that a rental motor wvehicle is rented or leased. The rental
motor vehicle surcharge tax shall be levied upon the lessor;
provided that the tax shall not bhe levied on the lessor if:

(1} The lessor is renting the wvehicle to replace a vehicle

of the lessee that is being repaired; and

(2) A record of the repair order for the vehicle is

retained either by the lessor for two years for
verification purposes or by a motor vehicle repair
dealer for two years as provided in section 437B-16."

SECTION 2. {a) The department of transportation shall

study the financial requirements of the state highway fund, with
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an emphasis of the adequacy and equity of revenues generated by
one Or more revenues sources pursuant to section 251-2, Hawaill
Rgvised Statutes, compared with other revenue spurces
contributing to or that could be contributing to the highway
fund.

(b) The study may include discussions and meetings with
representatives of different interest groups and present
contributors of revenues to the highway fund.

(¢) The study may include a review of:

(1) Past, present, and projected revenues of the state

highway fund;

(2} The ability of the department of transportation to

plan, implement, and expend funds on a timely basis:

{3) An analysis of the actual revenue needs of the

department of transportation:

(4) Other revenue sources of the state highway fund and

their nexus to the fund: and

(5) Other governmental matching funds.

(d}) The study shall include data from the 2000-2001 fiscal
year to the present fiscal year and may include any data,
information, or conclusions by task forces or groups that have

discussed or met in the past to evaluate at least in part the
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fiscal needs, revenue sources, or viability of the state highway
fund.v

(e) The department of transportation shall submit a final
report, including proposed legislation for increasing revenue
sources fof the state highway fund to meet its ongoing and
future needs, to the legislature no later than twenty days prior
t0 the convening of the regular session of 2008.

SECTION 3. Statutory material to be repealed is bracketed
and stricken. New statutory material is underscored.

SECTION 4. This Act shall take effect upon its approval.

EXHIBIT A ABOVE



E

TAXBILLSERVICE

126 Queen Street, Suite 304 TAX FOUNDATION OF HAWAII Honotulu, Hawaii 96813 Tel. 536-4587

SUBJECT: RENTAL MOTOR VEHICLE AND TOUR VEHICLE SURCHARGE, Make
increase permanent

BILL NUMBER: HB 3196, SD-1
INTRODUCED BY: Senate Committee on Commerce, Consumer Protection and Affordable Housing

BRIEF SUMMARY: Amends HRS section 251-2 to repeal the provision reducing the $3 rental motor
vehicle surcharge tax to $2 on September 1, 2008 and provides that the $3 per day surcharge shall be
$

EFFECTIVE DATE: July 1, 2050

STAFF COMMENTS: The legislature by Act 263, SLH 1991, adopted a $2 per day tax on rental motor
vehicles as part of the state administration’s plan to bail out the state’s ailing highway fund. This action
was in contrast to a citizen’s task force that had been convened in 1988 to address the looming shortfall
in the state highway fund that the fuel and weight tax rates be increased as well as continuing to transfer
the collections of the general excise tax imposed on the sale of fuel for highway use from the general fund
to the state highway fund. This latter source of revenue provided a relatively accurate gauge of highway
use given the ease of administration and compliance and represented a user-based activity charge.
However, by the time the issue of sustaining the highway fund garnered the attention of the legislature in
1990, there was evidence that the state general fund finances were also in trouble following the burst of
the Japanese “bubble.”

Rather than beginning the process to adjust the growth of state government to available revenues,
lawmakers and the administration felt it expedient to “take back” the general excise tax collected on the
sale of gasoline by allowing the transfer enacted by Act 239, SLH 1985, to lapse. Given the deleterious
impact the lapsing of this transfer of general excise tax revenues may have had on the highway fund and
the politically difficult challenge of raising the fuel tax on gasoline, lawmakers devised the rental motor
vehicle/tour vehicle surcharge tax which was enacted with Act 263, SLH 1991. Aimed primarily at
visitors, the attempt was intended to make this segment of the de facto population pay a larger share of
the cost of maintaining the highways. It also allowed lawmakers to avoid raising the tax on gasoline even
higher than the additional five cents they adopted with the 1991 legislation.

Since the early 1980°s a number of citizens’ task forces have been convened to evaluate the fiscal viability
of the state highway fund. In all cases, these task forces came to the conclusion that the state motor
vehicle tax, fuel and weight taxes would have to be periodically increased because the per unit taxes used
to fund the state highway program were based on consumption and are not inflation sensitive like the
costs of repairing and maintaining the highway system.

The failing fiscal health of the state highway fund became very apparent by 1999 after the legislature
began raiding the fund to pay for general fund programs. Over the years since this began, more than
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$155 million was taken from the highway fund to keep general fund programs running. The then
administration revealed the projected failure of the state highway fund when it submitted its budget in
1999 which forecast that the state highway fund would be in the red to the tune of more than $70 million
by the end of fiscal year 2003. But opportunity also struck that session when the rental car industry
sought approval to show out the multitude of fees and user charges imposed by the state on the industry
and for concessions at the airports. In return, the industry agreed to a temporary seven-year increase in
the per day rental car fee going from $2 per day to $3 per day. This deal is embodied in Act 223, SLH
1999, which increased the amount of the surcharge to $3 between 11/1/99 to 8/31/07. Act 258, SLH
2007, extended the 8/31/07 sunset date to 8/31/08. This measure proposes that the rental motor vehicle
and tour vehicle surcharge shall be permanently set at $ per day.

Obviously keeping the burden on non-voting visitors is politically driven especially in the wake of public
complaints about the high cost of motor fuel in Hawaii. But is it necessarily the most accountable
approach or for that matter transparent? Is this bill doing nothing more than hiding, if not forestalling,
the problems facing the state highway fund? Does it perpetuate the inefficiencies that are inherent in a
program that is entirely special-fund financed where the majority of the beneficiaries are not being asked
to shoulder their fair share of the cost of operating this program?

What would highway users say if, indeed, the fuel tax rates were increased to cover the forecasted
shortfalls? Would they demand more accountability from highway officials for the repair and
maintenance of the state roads? Would they ask more often why highway users are being asked to pay
for so much when so little seems to be done to keep the roadways in good repair? Administration
officials and lawmakers may think that visitors will not notice because it is a continuance of the rate that
was adopted in 1999, but what will happen when the surcharge doesn’t keep up with costs and a
substantial hike will be needed in the fuel tax rate regardless of these strategies?

If, indeed, the highway fund is in dire straits, then the money that was taken to supplement the general
fund in the 1990°s should be returned. Further, small incremental increases in the fuel tax should be
undertaken to ease the burden of taxes that will be needed over time to keep the fund solvent.
Consideration might be given to reestablishing the transfer of general excise taxes collected on the sale of
fuel for highway use to the highway fund as those taxes are paid by highway users. While the $3 per day
rental surcharge may still be needed to balance the fund, it by no means should be the only source to be
tapped as it merely postpones the day of reckoning. It should be remembered that unlike the other
resources of the state highway fund, the fortunes of the motor vehicle surcharge are highly dependent on
the utilization of rental cars which in turn is dependent on the fortunes of the visitor industry and the
number of those visitors electing to rent those vehicles. Thus, the motor vehicle rental surcharge is the
least reliable of those revenue resources available to the state highway fund.

Digested 3/17/08
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This legislation amends Hawaii income tax law to exclude from gross income those amounts
provided to an employee who is a reciprocal beneficiary, which are in excess of benefits provided to
a single employee.

The Department of Taxation (Department) takes no position on this legislation.

ISSUE OVER "DIRECT OR INDIRECT"—The Department raises the issue of whether
identifying the benefits and payments subject to this exclusion necessarily must be "direct or
indirect.” The Department suggests that simply identifying the terms is sufficient and will not raise
unnecessary confusion over whether a benefit is or is not direct or indirect.

(14)

The value of health insurance and other [direet—eox
indireet] benefits provided by an employer to an
employee in excess of what the employer provides to
single employees, or would provide to single employees,
when such benefits are provided to the employee based
on the employee's status as a reciprocal beneficiary as
defined in chapter 572C or a domestic partner as
defined in the administrative rules of the Hawaii
employer-union health benefits trust fund. For the
purposes of this paragraph "single employee" means an
employee who:

(A) Is compensated by the employer [direetlyeor
indireetly];

(B) Is not married;

(C) Has no reciprocal beneficiary as defined in chapter
572C; and
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(D) Has no domestic partner as defined in the
administrative rules of the Hawaii employer-union
health benefits trust fund."

REVENUE IMPACT—Assuming this bill is amended to take effect immediately, this
legislation will result in a revenue loss of approximately $800,000 for FY2009 and thereafter.

Since the 1 house draft eliminates the exemption allowed for a taxpayer's reciprocal
beneficiary, the Department assumes reciprocal beneficiaries can decrease their tax liability by 5%.
According to the Hawaii Family Forum, the Department of Health reported there were 1,284
individuals who registered as reciprocal beneficiaries (2006). This amounts to approximately 1% of
the state population. The Department then assumed that reciprocal beneficiaries would decrease
their tax liability by 10%. According to the Department of Taxation Annual Report (2005-2006), the
state collected approximately $1.6 billion in individual income tax collections in 2006.
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March 18, 2008
Rm. 224, 1:15 p.m.
To: The Honorable Carol Fukunaga, Chair, and Members of the Senate Committee on
Economic Development and Taxation
From: Sara Banks, Acting Chair, and Commissioners of the Hawai'i Civil Rights
Commission

Re: H.B. No. 2446. H.D. 2

The Hawai'i Civil Rights Commission (HCRC) has enforcement jurisdiction over state

laws prohibiting discrimination in employment, housing, public accommodations, and access to
state and state-funded services. The HCRC carries out the Hawai'i constitutional mandate that
"no person shall be discriminated against in the exercise of their civil rights because of race,
religion, sex or ancestry”. Art. I, Sec. .

The HCRC supports the intent of H.B. No. 2456, H.D. 2, which excludes from gross
income, adjusted gross income, and taxable income the value of health insurance and other direct
or indirect benefits provided by an employer to an employee in excess of what the employer
provides or would provide tolsingle employees when such benefits are provided to the employee
due to the employee's status as a reciprocal beneficiary or a domestic partner.

The HCRC has previously expressed its support for state laws concerning reciprocal
beneficiaries, until such time that domestic partnerships are recognized. To the extent that this
proposed legislation does not adversely affect current reciprocal beneficiaries and/or domestic
partners, the HCRC supports H.B. No. 2456, H.D. 2.



March 17, 2008

Senator Carol Fukunaga, Chair
Senator Will Espero, Vice-chair
Committee on Economic Development and Taxation

Re: Support of HB 2456, HD2, Relating to Taxation

Mahalo for reviewing the Hawaii income tax status of reciprocal beneficiaries and
domestic partners. HB 2456, HD2, would remedy an area where the State of
Hawaii discriminates against reciprocal beneficiaries and domestic partners:

1. Employer-subsidized health insurance for an employee’s domestic partner or
reciprocal beneficiary is reported on the W-2 and is treated as taxable income
by the State of Hawaii.

2. However, the State of Hawaii does not treat as income the same employer-

provided subsidy to married persons.

. This discrimination is compounded by the fact that the State of Hawaii has

denied the status of civil marriage to same-sex couples who have indeed made a
family.

(W]

HB 2456, HD2, would remedy this problem. On line 16 of page 16 of HD2, the
effective date is given as January 1, 2020. Please change this to January 1, 2609.

There are other, similar, issues in the tax code that HB 2436, HD2, does not
address. For example, reciprocal beneficiaries are not allowed to file Hawaii
income tax forms jointly---a right available to married couples. If you can address
the issue of filing status, that would help greatly.

Again, thank you for thinking about these issues. It helps everyone, partly by
lowering the demand for costly social services, when you make it possible for
people to take care of one another.

Respectfully yours,

x&f{f;ﬂv.ﬁi_ {;‘{/l{/{l’(‘;’yw A
Tom Ramsey é
www.math.hawaii.edu/~ramsey
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SUBJECT: INCOME, Exclude health insurance of domestic partner
BILL NUMBER: HB 2456, HD-2
INTRODUCED BY: House Committee on Finance

STAFF COMMENTS: Amends HRS section 235-7(a) to provide that the value of health insurance and
other benefits provided by an employer to an employee in excess of what the employer provides to single
employees, when such benefits are provided to the employee due to the employee’s status as a reciprocal
beneficiary as defined in chapter 572C or a domestic partner as defined in the administrative rules of the
Hawaii employer-union health benefits trust fund, shall be excluded from income.

EFFECTIVE DATE: January 1, 2020; applicable to tax years beginning after December 31, 2008

STAFF COMMENTS: Currently neither the state nor federal tax laws recognize reciprocal beneficiaries or
domestic partners for income tax purposes. As a result, employer subsidized health insurance for an
employee’s reciprocal beneficiary or domestic partner is treated as taxable income. This measure
proposes that such benefits provided by an employer for an employee’s reciprocal beneficiary or domestic
partner shall not be taxable under the state income tax law.

In states that recognize same sex marriages, reciprocal beneficiaries or domestic partners, the taxability of
the benefits received by an employee for the reciprocal beneficiary or domestic partner generally is not
taxable in those states but remains taxable on the federal level. The adoption of this measure would

“extend similar tax treatment for Hawaii income tax purposes, although Hawaii does not recognize
reciprocal beneficiaries or domestic partners. Its adoption would be contrary to the state’s intent to
conform to the federal Internal Revenue Code for ease of compliance.

While advocates of this proposal may argue that it is unfair to be taxed on such benefits, they should
realize that if this amount is exempt for state tax purposes, thereby reducing the state tab, it will increase
the amount of income exposed to federal income tax rates which are substantially higher than the state
rates. Thus, what is saved on the state tax return winds up being taxed on the federal return as there is no
similar exemption at the federal level. Unless the taxpayer can meet the federal dependency test, the
federal law will not recognize such amounts as being excluded.

Digested 3/12/08
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This legislation provides a nonrefundable income tax credit for bargain sales or contributions
of land for purposes of preservation.

The Senate Committee on Water & Land amended the measure by inserting the text of SB
2198. The Department’s comments are made accordingly.

The Department of Taxation defers to the Department of Land & Natural Resources on the
policy merits of this legislation; however the Department also has strong concerns with this
measure and requests amendments. Though the Department has strong concemns with this measure,
it has been and will continue to work with other interested parties to resolve these issues.

The Department initially points out that this measure has not been factored into the Executive
Budget and is not one of its tax relief priorities this session.

The Department very much recognizes the importance of preserving conservation and
culturally relevant lands in order to maintain Hawaii's priceless lands. However, the Department has

issues with administering this tax credit.

1. TECHNICAL COMMENTS

The following technical issues are apparent:

USE OF FAIR MARKET VALUE-—The Department is always apprehensive when "fair
market value" is used as the standard by which a tax credit or other tax incentive 1s calculated. Fair
market value can mean something different to anyone, especially when a tax benefit is involved. The
concemn for the Department relates more to perceived frauds and abuses of land prices used to
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calculate the amount of the credit.

This bill was amended to clarify that fair market value for purposes of the credit 1s to be
determined pursuant to federal law regulating appraisals for charitable purposes. Assuming fair
market value is the only measure that can be used for this credit and use of an appraisal is the
preferred method, the Department strongly suggests that the bill be amended to incorporate a penalty
similar to Internal Revenue Code § 6695A that will penalize an appraiser who is complicit in a
fraudulent land deal for purposes of this credit. An additional penalty similar to that provided under
§ 6662 of the Internal Revenue Code would prohibit taxpayers from similarly misusing any
appraisals.

"§231-A Accuracy-related penalty on
underpayments due to substantial valuation
misstatements. (a) There shall be added to tax an
amount of twenty per cent of the portion of an
underpayment of tax reguired to be shown on a return if
the portion of underpayment is due to a substantial
valuation misstatement.

(b)Y There is a substantial valuation misstatement
if the value of any property (or the adjusted basis of
any property) claimed on any return of tax is one
hundred and fifty per cent or more of the amount
determined to be the correct amount of such valuation
or adjusted basis, as the case may be.

(c) No penalty shall be imposed by a person underxr
this section unless that portion of the underpayment
for the taxable year attributable to the substantial
valuation migsstatement exceeds $1,000.

§231-B Substantial wvaluation misstatements
attributable to incorrect appraisals. (a) There shall
be assessed a penalty upon any person:

{1) Who prepares an appraisal of the wvalue of
property and such person knows, or reasonably
should have known, that the appraisal would
be used in connection with a return or a
claim for refund; and

{2) The claimed wvalue on a return or claim for
refund which is based on such appraisal
results in a substantial valuation
misstatement under section 231-A.

{b) The penalty assesgsable under subsection {(a)

shall be equal to the lesser of:
(1) The greater of:

(i) Ten per cent of the amount of the
underpayment attributable to the misstatement
under subsection (a); or

(ii) $1,000; or
{(2) One hundred and twenty-five per cent of the gross
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income received by the person described in

subsection (a) from the preparation of the

appraisal.

{(c) No penalty shall be imposed under this
section if the person establishes that the value
established in the appraisal was more likely than not
the proper value."

PROPERTY CLASS STANDARDS—The Department is concerned about certain of the
definitions used with the credit. For example, "conservation and preservation purpose” and "cultural
property" are both very broad terms and the express definitions only increase the expanse of these
definitions. The Department recognizes the rulemaking authority; however settling the issue in
statute is the preferred method.

PUBLIC OR PRIVATE CONSERVATION AGENCY—There is concern over who will
be running any conservation program. In order to ensure continuity and consistency, the Department
suggests amending the bill to ensure some specific govermment agency be charged with
implementing the conservation program before any tax credit is available.

PASS-THROUGH ENTITY PROVISION—Subsection (g) is unnecessary and confusing.
Well-settled principles of partnership (pass-through) entity law typically do not allow any tax
consequences for the "entity.” All tax attributes of a partnership flow through to the partners that
realize the tax consequences on individual tax returns. When an election is made by a partnership or
limited liability company to be taxed at the entity level as a corporation, the entity is then considered
a corporation for tax purposes and no longer a pass-through. The Department strongly suggests that
subsection (g) be eliminated entirely. The Department submits that existing conformity to
partnership and corporate tax principles is sufficient.

All that is needed is the following language:

"{g) In the case of a partnership, S corporation,
estate, or trust, the tax credit allowable sghall be
determined at the entity level. Distribution and share
of credit shall be determined in accordance with section
235-2.45(d) ."

POSSIBLE LOSS OF FEDERAL AND STATE CHARITABLE CONTRIBUTION
DEDUCTION-—In its prior testimony, the Department had concerns with a potential double benefit
by receiving the credit under this bill and a state charitable deduction. After further analysis, the loss
of a generous federal benefit as a result of this credit is of greater concern. Generally, the taxpayer
would receive a charitable contribution deduction for the donation of the property to a government
entity or a nonprofit entity. The Internal Revenue Service has indicated that an issue exists as to
whether providing a state tax credit in exchange for a donation of a conservation easement qualifies
as a deductible charitable contribution and recommended public guidance be published on this issue.

See CCA 200238041, attached. The IRS has yet to publish any guidance on this issue. Therefore, it
is unclear whether donors would lose their federal and state charitable contribution deduction if the
donor utilizes the credit. In addition, any requirement that conditions the credit on qualifying for the
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Section 170 charitable contribution deduction may be unworkable.

RULEMAKING-—The Department already has broad rulemaking authority. Subsection (i)
is unnecessary. There is also a conflict between subsection (i) and (j). Do both agencies get to make
concurrent rules? Will one agency's rules trump the other?

CERTIFICATION PROCESS—In light of the Department's concerns, the Department also
suggests a certification process whereby, rather than the Board of Land & Natural Resources being
authorized to make rules for this credit, the DLNR could be authorized to certify credits, maintain
information, and simply send a certificate to the Department to process the credit. Other similar
certification processes are currently administered with the Department of Business, Economic
Development & Tourism and the Hawaii Film Office. See e.g., HRS § 235-17.

TRANSACTIONS SUBJECT TO POTENTIAL ABUSE—The Department mentions that
the IRS has highlighted possible abusive transactions relating to donations of conservation
ecasements. In certain cases, the IRS has disallowed deductions and assessed penalties on
transactions 1t has found to be shams. The Committee should be aware that conservation easements
have been used in the past in allegedly abusive tax transactions.

iI. REVENUE IMPACT

This legislation will result in a revenue loss of approximately $3.2 million for FY 2009.

The Legacy Land Conservation program under DLNR provides matching funds for non-
profits to engage in land purchases for conservation. In many of these cases, a part of the land
interest is gifted to the non-profit. It is assumed that most conservation land donation transactions
goes through this mechanism.

Gifts through the Legacy Lands project for 2008 are projected to be $3,238,500. The
Department assumed that this covers half of all eligible transactions under the credit (including
investments covered in section (c) paragraph (2)). Thus the Department projects the value of eligible
transactions to be $6.5 million, of which a 50% tax credit would cause of revenue loss of $3.2
million.

Impact for future years is indeterminate, due to the large volatility in gift amounts from year-
to-year.
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Headnote:

IRS has supplemented its earlier chief counsel advice concerning transferee of Colorado conservation
easement credit being entitled to federal tax deduction when using credit to reduce state taxes.

Reference(s): IRC Sec(s). 170 ; IRC Sec(s). 164 ; IRC Sec(s). 162 ; IRC Sec(s). 100t

FULL TEXT:

Release Date: 9/20/2002

Reply to: CC:ITA:Bl

INTERNAL REVENUE SERVICE NATIONAL OFFICE LEGAL ADVICE
MEMORANDUM FOR AREA COUNSEL,

SMALL BUSINESS/SELF-EMPLOYED, AREA S

FROM: Associate Chief Counsel

(Income Tax and Accounting)

SUBRJECT: Coloradoe Conservation Easement Credit

PRESP-152782-01

This memorandum responds to your request for advice. In accordance with LR.C. § 6110{k)(3}, this
Chief Counse] Advice should not be cited as precedent.

Previously, by a memorandum dated May 31, 2001, we provided Chief Counsel Advice to your office on
a related matter. At that time, we concluded that the transferee of a Colorado conservation easement
credit is entitled to a federal tax deduction when using the credit to reduce state taxes. We also stated
that we would provide a supplemental response on issues affecting the original recipient of the credit.

After consideration, we have determined that these issues, along with certain other issues raised in

http://checkpoint riag.com/app/serviet/com.tta.checkpoint.servliet. CPISPServiet?usid=be40... 3/13/2008
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connection with the federal tax treatment of state tax credits, would be best addressed in official
published guidance. This will allow full consideration of concerns we have identified with respect to the
tax treatment of these and other refundable and transferable state tax credits, and help ensure uniform
treatment of taxpayers. In addition, we will be able to take into account the interplay of the issues you
raised with certain legislation concerning the tax treatment of conservation easements naw pending in
Congress. Accordingly, our office will recommend that the treatment of state tax credits, including
credits such as the Colorado conservation easement credit, be addressed in published guidance. Pleass
be aware that the decision to issue published guidance must be approved at higher levels,

Pending resolution of these issues, we cannot furnish definitive advice on the questions you raised.
However, we are providing an updated summary of the facts and a brief discussion of the two key
questions concerning the tax treatment of the original recipient of the conservation easement credit,
and some of the concerns and considerations that will need to be taken into account in answering those
questions.

FACTS

For tax years beginning on or after January 1, 2000, a Colorado state income tax credit is available for
the donation of all or part of the value of a perpetual conservation easement in gross by resident
individuals, C corporations, partnerships, S corporations, other similar pass-through entities, estates,
and trusts. Colo. Rev. Stat. § 39-22-522 (2001); see generally Colorado Department of Revenue, FYI
— Income 39 - Gross Conservation Easement Credit (December 2001) ("State Explanation”). If a
charitable deduction is claimed on the federal income tax return for any donation subject to the credit,
the amount deducted from federal taxable income must be added back to determine the taxpayer's
Colorado taxable income. Colo. Rev. Stat. §§ 39-22-104(3){(g) and 39-22-304(2)}(f) (2001). However, if
the federal deduction exceeds the amount of the credit created by the donation, then the “addback” is
only the amount equal to the credit, including any credit carried forward to future tax years. See State
Explanation p. 2. '

Amount: For tax years beginning on or after January 1, 2000, but before January 1, 2003, the credit is
equatl to the fair market value of the donated portion of a perpetual conservation easement in gross
created upon real property located in Colorado, but the credit cannot exceed $100,000 for any
donation. For tax years beginning on or after January 1, 2003, the credit is equal to 100% of the first
£100,000 of the fair market value of the donated portion of such conservation easement when created,
and 40% of all amounts of the donation in excess of $100,000, except that the credit cannot exceed
$260,000 per donation. Colo. Rev. Stat. § 39-22-522(4){a). To the extent of a taxpayer's net income
tax liability, a taxpayer can always use the credit in full. If the credit exceeds the tax liability, there are
three possibilities: carryover, refund, or transfer,

Carryover: Any unused portion of the credit may be carried forward by the taxpayer for up to 20 years.
Colo. Rev. Stat. § 39-22-522(5)(a). Only one credit may be claimed each year. Section 39-22-522(b).
Additional credits may hot be earned by the texpayer during any year to which a prior conservation
easement credit is being carried forward, either by the taxpayer or by another taxpayer who has
received a transferred credit from that taxpayer. Id. (A taxpavyer is not permitted to carry back the
credit to years prior to the donation of the easement.)

Refund: Refundability of the credit will depend on whether there are excess state revenues in the prior

year that must be refunded to Colorado taxpayers under the state constitution, % 1f there is no surplus,
the credit is not refundable. If there is a surplus, at the election of the taxpayer the credit can exceed
the armount of the net tax liability, with the balance being refunded to the taxpayer. However, in such a
case for donations made during tax years beginning on or after January 1, 2000, but before January 1,
2003, the total credit for the year, including the nonrefundable and refundable portions, cannot exceed
$20,000. For donations made during tax years beginning on or after January 1, 2003, the amount is
$50,000. Colo. Rev. Stat. § 39-22-522(5)(b)(III).

Transfer: A taxpayer may transfer ail or a part of the unused portion of the credit to a transferee who
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meets the definition of a taxpayer who can claim the credit. “ Colo. Rev. Stat. § 39-22-522(7). The
credit may be transferred to more than one transferee, For donations made during tax years beginning
on or after January 1, 2000, but before January 1, 2003, the minimum amount of unclaimed credit that
can be transferred to any one transferee is $20,000. For donations made during tax years beginning on
or after January 1, 2003, there is no minimum amount. Transferred credits are always nonrefundable
for the transferee, although they may be carried over. A transferee may not transfer the credit to
another.

DISCUSSION
I. Major issues

The key feature that raises the two primary issues in this fact pattern is the fact that the transfer of the
conservation easement-which is generally appreciated property-entities the taxpayer to a substantial
financial benefit for up to the full fair market value of the easement.

The first major issue this raises is whether, to the extent a taxpayer Is effectively reimbursed for the
transfer of the easement through the use, refund, or transfer of the credit, that benefit is a quid pro
quo that reduces or eliminates a charitable contribution deduction under § 170. (A subsidiary issue is
whether, when the benefit takes the form of a reduction in state tax lability, disaliowing a deduction
under § 170 entitles the taxpayer to an equivalent deduction for a deemed payment of state tax under
§ 164 or § 162.)

The other major question is whether the benefit of the state conservation easement credit is, in
substance, an amount realized from the transfer of the easement under § 1001, generally resuiting in
taxable capital gain. Although there may be authority to defer recognition of that gain uptil the benefit
is actually realized through use, refund, or transfer of the credit, failure to tax that gain altogether is
arguably unfair to taxpayers who seil conservation easements or other appreciated property and
receive cash.

To take a simplified example, assume a taxpayer in State A and a taxpayer in State B each transfer a
conservation easement with a tax basis of $4,000 and a fair market value of $10,000 to a state
agency. The taxpayer in State A sells the easement to a state agency for a cash payment of $10,000.
The taxpayer in State B donates the easement to a state agency and receives a cash payment of
$10,000 as a refundable tax credit. For federal income tax purposes, the taxpayer in State A wouid not
have a § 170 deduction and would pay tax on the $6,000 of capital gain. If the taxpayer in State B is
able to deduct $10,000 as a charitable contribution and aveid paying tax on the capital gain-a “double
benefit” that is generally allowed under § 170 when taxpayers donate appreciated property-it is difficult
to explain why the two taxpayers should be treated differently, since both received $10,000 in cash,
Even if the $10,000 § 170 deduction for the taxpayer in State B is offsat by treating the $16,000
refundable credit payment as ordinary income, the resulting offset cancels out the benefit of the
charitable deduction but still allows the taxpayer in State B to exclude 100% of the $6,000 capital gain
-3 benefit not available to the similarty-situated taxpayer in State A, even under the proposed
legislation discussed below. Similar concerns are raised when the benefit of the state conservation
easement credit is realized in the form of a reduction in state tax, or through sale of an excess credit to
a third party. Finally, there is the question of whether taxpayers should be treated differently because
they donated an easement to a charitable organization rather than a state agency.

11. Charitable deduction under § 170

The first issue that will need to be considered under the §170 analysis is whether the receipt of a state
tax credit is a substantial return benefit. The externatl features of a transaction should be examined to
determine whether a taxpayer transferred money or property to a charity with the expectation of a
guid pro guo. Hernandez v. Commissioner, 490 U.S. 680, 690-691 (1989). Here, a taxpayer receives
the state credit for transferring an easement to a governmental entity or § 501(c)(3) organization. As
demonstrated by Singer Co. v. United States, 449 F.2d 413 (Ct. CI. 1971), the benefit does not need to
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come from the donee and the benefit does not need to be specifically quantifiable at the time of the
transfer. See also § 1.170A-14(h){3}{i).

Under the return benefit analysis, we will need to consider the fact that the tax benefit of a federal or
state charitable contribution deduction is not viewed as a return benefit that reduces or eliminates a

deduction under § 170, or vitiates charitable intent. * The guestion is whether a program such as
Colorado's is distinguishable.

If there is a return benefit, we need to determine whether a taxpayer, at least in some circumstances,
can satisfy the requirements under United States v. American Bar Endowment, 477 U.S. 105 (1986), to
show that the taxpayer knowingly contributed an easement in excess of the value of the state credit
received in return. See § 1.170A-14(h)(3){i). For example, do the external features of a transaction
demonstrate donative intent to the extent a taxpayer arranges to sell the credit to a third party for a
discounted amount before transferring the easement to a charity? See generally § 1.170A-1(h)(1);
Rev. Rul. 67-246, 1967-2 C.B. 104.

111. Disposition under § 1001

The second primary issue to consider is whether, because the original recipient of the conservation
casement credit has essentially transferred property, usually appreciated property, in return for a
payment or other financial benefit measured by the value of the transferred property, the transaction
should be treated as a disposition of property generally resulting in capital gain.

A. Refunds

This issue is most clearly presented in the case of a refundable credit that is paid to a taxpayer in
return for an easement transferred to the state. As discussed in the example above, it is difficult to
distinguish this situation from other situations in which state agencies purchase conservation
easements for cash.

B. Credits

If the benefit received by a particular taxpayer is 2 reduction in state tax liability resulting from the
application of the credit, we need to consider whether the general treatment of a “nonrefundable” state
tax credit as a reduction in tax liability should apply. A reduction in liability generally confers a benefit
in the same manner 2s an outright payment, and is often taxed as such. But when the liability that is
reduced is one that, like the liability for state tax, would be deductible if paid, it is often unnecessary
and overly complex to recharacterize the transaction as a3 deemed payment o the taxpayer, followed
by a deemed payment by the taxpayer, since the resulting income and deduction would simply offset
each other. See, e.g., § 108{e}(2) (“"Income not realized to extent of lost deductions”); Rev. Rul. 79-
315, 1979-2 C.B. 27, Holding (3) (Iowa income tax rebate used to reduce state tax liability is neither
gross income nor deductible under § 164 as state income tax paid).

However, one situation in which a transaction is generally recharacterized is one in which a lability is
reduced or satisfied by the transfer of property. In order to reflect accurately the substance of the
transaction, such a transaction is generally treated as a deemed disposition of the property, resulting in
the realization of gain or loss, followed by a deemed payment of the sales proceeds in satisfaction of
the liability. For example, in our previous Chief Counsel Advice on the tax treatment of a purchaser of a
Colorado conservation easement credit, we advised that rather than treating the purchaser's use of the
credit as a reduction in state tax liability, which would deprive the purchaser of a deduction for the
payment of state tax, we viewed the situation as analogous to one in which the state permitted the
taxpayer to pay the state tax liability with property. In such a case, the taxpayer would be treated as
having first disposed of the credit, with the “face amount” of the credit as an amount realized, and then
paid the proceeds to the state, resulting in a deduction for the full face amount under § 164. We need
to consider whether a similar approach is appropriate for the original recipient of the conservation
credit as well, who would be treated as having disposed of the easement and then made a deemed
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payment of state tax with the proceeds. *
C. Transfers

If the benefit received by the transferor of a conservation easement takes the form of cash received on
the sale of the credit to another taxpayer, the question is whether that benefit should be treated as an
amount realized from the disposition of the easement, from the disposition of the credit itself, or in
some other manner. This would affect the character of any gain as well as the basis to be used in the
calculation.

D. Bargain sale

Another guestion is whether a taxpayer could be treated as making a bargain sale of an easement in
certain circumstances-for example, as discussed above, to the extent that the amount received on the
transfer of a credit is less than the value of the easement, and the requirements of American Bar
Endowment are satisfied.

E. Timing

If or to the extent that it is determined that the benefit of the credit is an amount realized from the
transfer of the easement, an additional issue to consider is whether the transaction should be
considered as “closed,” resulting in an amount realized in the year the easement is transferred.
Alternatively, since the credit can be carried forward, can the taxation of gain be deferred until the
benefit of the credit is “realized” through sale, refund, or use, in @ manner similar to an installment
sale, perhaps under the principles of Arrowsmith v. Commissioner, 344 U.S. 6 (1952)? Such treatment
would also raise the issue of how the basis of the easement should be handled.

F, Transfers to charity

Another question is whether, for § 1001 purpeses, the henefit of the tax credit should be viewed as an
amount realized from the transfer of an easement even though the easement is transferred to a
charitable organization rather than the state.

1v. Effect of pending legislation

Finally, we note that a bili pending in the Senate contains a provision that, if enacted, would affect the
anaiysis of the state conservation easement credit for easements transferred after December 31, 2003.
Specificatly, section 107 of H.R. 7 would add a new Code section 121A to provide for the exclusion of
259% of the long-term capital gain for certain sales of land interests to eligible entities for conservation
purposes. In the case of a bargain sale, a taxpayer will not fail to qualify for a charitable contribution
deduction solely because the taxpayer derives a tax benefit from the partial exclusion of long-term
capital gain from the sale. The version of H.R. 7 passed by the House does not contain a provision
simifar to section 107.

Associate Chief Counsel
'(Income Tax and Accounting)
By

PAUL M, RITENGUR

Chief, Branch 1
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Under saction 20(7) of Article X of the Calorado constitution, this surplus is based on spending limits
determined by factors such as inflation, population growth, voter authorization, etc. The determination
of whether there is a surplus is announced in October or November of the following year. It is our
understanding that the State of Colorado had surpluses for the past few years and does not expect to
have surpluses for the next several years.

-

A state non-profit organization will act as a clearinghouse for the transfer of these credits. Donors will
register with this organization to sell their credits for 3 specified percentage of “face value” (e.g.,
80%), buyers will sign a letter of intent to pay a specified percentage of face value (e.g., 90%), and
the difference will go to the organization to cover its costs.

3

See MclLennan v. United States, 23 Cl. Ct. 99 (1991), subseqguent proceedings, 24 Cl. Ct. 102, 106
n.8 {1991), aff ’d, 994 F.2d 839 (Fed. Cir. 1993); Skripak v. Commissioner, 84 T.C. 285, 319 (1985);
Allen v. Commissioner, 92 T.C. 1, 7 {1989}, aff'd, 925 F.2d 348 (9th Cir. 1991); see alsoc Browning v.
Commissioner, 109 T.C. 303 (1997) (addressing the guestion of tax benefits as an amount realized in a
charitable bargain sale, rather than as a quid pro quo issue).

“

Note that recharacterizing the transaction in this way has the advantage of providing a rationale for
allowing a deduction under § 162 or § 164 that would compensate for the denial of a § 170 deduction.
This is appropriate, since, unlike the refund or transfer scenarios, the taxpayer does not end up with
cash when the state tax credit is used to reduce state tax liability.

o
3

Cf. Rev. Rul. 88-95, 1988-2 C.B. 28; Notice 87-26, 1987-1 C.B. 470; Standley v. Commissioner, 99
T.C. 259 {1992}, aff d without published opinion, 24 F.3d 249 (Sth Cir. 1994).

END OF DOCUMENT -
© 2008 Thomson/RIA. All rights reserved.
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Notice 2004-41, 2004-28 IRB 31, 06/30/2004, IRC Sec
(s). 170

Charitable contributions—conservation easements—
disallowed deductions.

Headnote:

In light of possible improper charitable deductions, IRS is advising those wha participate in
transferring real property easement to charitable org or making payments to such org. in
connection with real estate purchase from org. or who promeote these type of transactions
that it will disaliow deducticns as necessary and may impose penalties and excise taxes.
IRS also reviewed requirements for donation of conservation easement under Coda Sec.
1704k}, , and noted that in situations invelving purchase of real property from charitable
org, it would apply substance-aver-form doctrine to find that payment to charity for
property and “donation” is in reality purchase price for property. IRS might alsc chailenge
exempt status of org., based on operation for substantial nonexempt purpose or
impermissible private benefit.

Reference{s): % 1704.45; Tode Sec. 170;

Full Text:

The Internal Revenue Service is aware that taxpayers who (1) transfer an easement on
real property to a charitable organization, or (2) make payments to a charitable
organization in connection with a purchase of real property from the charitable
organization, may be improperly claiming charitable contribution deductions under & §
170 of the Internal Revenue Code. The purpose of this notice is to advise participants in
these transactions that, in appropriate cases, the Service intends to disallow such
deductions and may impose penalties and excise taxes. Furthermore, the Service may, in
appropriate cases, challenge the tax-exempt status of 8 charitable organization that
participates in these transactions. In addition, this notice advises promoters and appraisers
that the Service intends to review promotions of transactions involving these improper
deductions, and that the promoters and appraisers may be subject to penalties.

Contributions of Conservation Easements

ﬁl Section 170(a)(1) allows as a deduction, subject to certain limitations and restrictions,

any charitable contribution (as defined in B § 170{c)) that is made within the taxable

year. Generally, to be deductible as a charitable contribution under & § 170, a transfer to
a charitable organization must be a gift of money or property without receipt or
expectation of receipt of adequate consideration, m@de with charitable intent. See LL.S. v.

American Bar Endowment , 477 U.S. 105, 117-18 =i [58 AFTR 2d 86-51901(1986);
£y
Hernandez v. Commissioner , 490 U.S. 680, 690 E3 [63 AFTR 2d 89-1395](1989); see
=N
also 1§ 1.170A-1{(h)}(1) and (2) of the Income Tax Regulations.

i~y
7
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S

':':'} Section 1 70(f){3) provides generally that no charitable contribution deduction is
ailowed for a transfer to a charitable organization of less than the taxpayer's entire interest

in property. Section 170(f}{3}(B)(ii}) provides an exception to this rule in the case of a
qualified conservation contribution,

A qualified conservation contribution is a contribution of a qualified real | property interest to
3 quahﬁed orgﬁamzauon exc!us;vely for certain conservation purposes, &2 Section 170(h}

(1), =1 (2), = {3), and & (4); i : § 1.170A-14(a). A qualified real property interest
mctudes a restrrctlon (granted in perpetuity) on the use that may be made of the real

property. l:' Section 170(h)}{(2){C}; see also L g 1. 170A 14(b}{2). For purposes of this

notice, quaiified real property interests described in '— § 170(h){(2)(C) are referred to as
conservation easements.

One of the permitted conservation purposes listed in =1 § 170(h)(4) is the protection of a
relatively natural habitat of fish, wildlife, or plants, or. sm‘liar ecosystem. _;3 Section 170

(h)}{4)Y(A(G); see also i». g 1.170A-14(d){1){(ii) and : £ {3). Another of the permitted
conservation purposes is the preservation of open space (“open space easement”),
including farmland and forest land, for the scenic enjoyment of the general public or
pursuant to a clearly delineated governmental conservation policy. However, if the public
benefit of an open space easement is not significant, the chantab e contribution deduct;on

will be disailowed c7@@ LJ ) 17G(h)(4)(A)(m), see also B § 1.170A-14(d)(1)(i}) and L

(4)(iv), & (v), and i = (vi). E Section 170(h) and &1 § 1.170A-14 contain many other
requirements that must be satisfied for a contribution of a conservation easement to be
allowed as a deduction.

A charitable contribution is allowed as a deducﬂon only if substaﬂtlated in accordance with

regulations prescribed by the Secretary. £ section 170(a){1) and & (f)(8). Under Lj &
170(f)(8), a taxpayer must substantiate its contributions of $250 or more by obtaining
from the charitable organization a statement that includes (1) a description of any return
benefit provided by the charltable orgamzatlon, and (2) a good faith estimate of the

benefit's fair market value. See &) § 1.170A-13 for additional substantiation
requirements. In appropriate cases, the Service will disaliow deductions for conservation
easement transfers if the taxpayer fails to comply with the substantiation requirements.
The Service is considering changes to forms to facilitate compliance with and enforcement
of the substantiation requirements.

£
If all requirements of &1 § 170 are satisfied and a deduction is allowed, the amount of the
deduction may not exceed the fair market value of the contributed property (in this case,
the contributed easement) on the date of the contribution (reduced by the fair market

value of any consideration received by the taxpayer). See " § 1.170A-1{c}(1), E (h){1)

and | = 1 (2). Fair market value is the price at which the contributed property would change
hands between a willing buyer and a willing seller, neither being under any compulsion to

buy or seli, and each having reasonable knowledge of relevant facts. 7‘;_ Section 1.170A-1
(€)(2). See 8 § 1.170A-14(h)(3) and

| {4) for a discussion of vatuation.

If the donor {or a related person) reasonably can expect to receive financial or economic
benefits greater than those that will inure to the general public as a result of the donation

1 Section 1.170A-14(h)}{(3)(i). If

of a conservation easement, no deduction is allowable.
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the donation of a conservation easement has no material effect on the value of real
property, or enhances rather than reduces the value of real property, no deduction is

allowable. i Sect:on 1.170A-14(h){(3){ii).

Purchases of Real Property from Charitable Organizations

=,
Some taxpayers are claiming inappropriate charitable contribution deductions under 23 g
170 for cash payments or easement transfers to charitable organizations in connection with
the taxpayers' purchases of real property.

In some of these questionable cases, the charitable organization purchases the property
and places a conservation easement on the property. Then, the charitable organization
sells the property subject to the easement to a buyer for a price that is substantially less
than the price paid by the charitable organization for the property. As part of the sale, the
buyer makes a second payment, designated as a “charitable contribution,” to the
charitable organization. The total of the payments from the buyer to the charitable
organization fully reimburses the charitable organization for the cost of the property.

In appropriate cases, the Service will treat these transactions in accordance with their
substance, rather than their form. Thus, the Service may treat the total of the buyer's
payments to the charitable organization as the purchase price paid by the buyer for the
property.

Penalties, Excise Taxes, and Tax~Exempt Status

Taxpayers are advised that the Service mtends to disallow all or part of any improper
deductions and may impose penalties under f § 6662.

[y
The Service intends to assess excise taxes under &1 § 4958 against any disgualified
person who receives an excess benefit from a conservation easement transaction, and
against any organization manager who knowingly participates in the transaction. In
appropriate cases, the Service may challenge the tax-exempt status of the organization,
based on the organization's operation for a substantial nonexempt purpose or
impermissible private benefit.

In addition, the Service intends to review promotions of transactions involving improper
deductions for conservation easements. Pramoters, appraisers, and other persons mvolved
in these transactions may be subject to penalties under =3 5§ 6700, =) 6701, and B
6694.

Drafting Information

The principal author of this notice is Patricia M. Zweibel of the Office of Associate Chief
Counsel (Income Tax & Accounting). For further information regarding this notice, contact
Ms. Zweibel at (202) 622-5020 {not a toll-free call).

© 2008 Thomson/RIA. All rights reserved.
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House Bill 2518, House Draft 1, Senate Draft 1 provides a land conservation incentive tax credit
to encourage the preservation and protection of land in the State. The Department of Land and
Natural Resources (Department) supports the intent of this measure to provide incentives for
landowners to preserve and protect their important mauka lands, but defers to the Department of
Taxation on tax implications and effects the bill would have on their operations.

Over half of the lands in Hawai‘i are privately owned and mauka lands, including intact forests,
open woodlands, and pasture lands, and provide a significant amount of “ecosystem services,”
that support all of Hawaii’s residents and visitors. These services include the delivery of clean
drinking water, carbon sequestration that stabilizes the climate, cultural practices, opportunities
for recreation, and many others. These lands also play a critical role in supporting Hawaii’s
unique native plants and animals. It is essential to provide solid stewardship incentives for
private landowners to care for mauka lands that are critical in ecosystem service production.

The Department participated in a working group formed in response to House Concurrent
Resolution 200, 2006 Legislative Session, to conduct an analysis of local, national, and
international incentive programs that promote landowner protection of important mauka lands
and recognize the public benefits of the ecosystem services provided by those lands. The
establishment of state tax credits for donated conservation easements and landowner-funded
activities that promote conservation on private lands was one of the key recommendations in the
working group report (http://hawaii.gov/dInt/reports/2008/division-of-forestry-wildlife/FW08-
Important-Mauka-Lands-Report.pdf).

Promoting conservation easements is a valuable conservation tool. Conservation easements are
restrictions placed on land to enhance conservation values. They are either voluntarily sold or
donated by a landowner. The Legacy Land Conservation Program, Chapter 173A, Hawaii
Revised Statutes, provides State funding for the acquisition of conservation easements on lands
having value as a resource to the State. This measure would provide tax credits for landowners
that donate or make a bargain sale of land or conservation easements or voluntarily invest in
conservation management. These credits would be added to federal tax benefits for these



actions. The combination of existing federal tax benefits and proposed state tax credits will
likely provide an immediate stimulation to expanded conservation actions and promote delivery
of ecosystem services on mauka lands throughout the State with its public benefits.

The Department is aware of the Department of Taxation’s concerns with certifying what
donations of land or investments in management of land qualify for the tax credit. The
Department is the appropriate agency to certify donations or management actions for natural and
cultural resources and the Department of Agriculture (DOA) would be the appropriate agency for
agricultural easements or management. The Department is willing to work with the Department
of Taxation on how best to implement such a process and identify ways to streamline the process
and book-keeping and reporting requirements. The Department was given the authority to adopt
rules for this process. DOA should be given this authority as well.

The Department notes that the Senate Water and Land Committee amended the House version of
this measure by replacing its content in its entirety with the content of Senate Bill 2198, Senate
Draft 2, which requires that the appropriate state agency work with the taxpayer to identify
opportunities for public access if appropriate and reasonable. The Department supports this
approach because it allows flexibility in dealing with public access to the lands qualifying for the
tax credit. Requiring public access to all potential lands will be a disincentive for some
landowners to participate. While appropriate for some lands such as beach or recreational
access, open public access may not be appropriate for other lands such as cultural and historic
properties, and working farms or ranches that have legitimate concerns about vandalism,
resource theft, and liability. The taxpayer should be required to provide access to the public or
private conservation agency holding the conservation easement to monitoring the status of the
conservation easement or to verify that conservation management actions have been
implemented on the property. Public access should be encouraged and required where
appropriate to fulfill the purpose of the easement, but not be required in cases where it would
jeopardize or degrade resources intended for protection or create an undue hardship or liability
for the landowner.
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Room 224

HOUSE BILL 2518, HOUSE DRAFT 1, SENATE DRAFT 1
RELATING TO LAND CONSERVATION

Chair Fukunaga, Vice-Chair Espero and Members of the Committee:

Thank you for the opportunity to testify on House Bill No. 2518, House Draft 1, Senate
Draft 1 that seeks to establish a tax credit to encourage the preservation and protection of
certain donated or “bargain sale” lands in the State at less than fair market value, and in
perpetuity. The Department of Agriculture supports the intent of this bill and offers an
amendment. We defer to the Department of Taxation regarding the tax credit and its

implications on the State budget.

The amendment is to Section 2 (page 1, lines 4-13) to clarify that only agricultural lands
qualifying for the land conservation tax credit that are designated as IAL may access incentives
for IAL that will be developed and enacted by the Legisiature. The amendment is in bold and
double-underlined.

SECTION 2. Section 205-45, Hawail Revised Statutes, is
amended by amending subsection (a) to read as follows:

"(a) A farmer or landowner with lands qualifying under
section 205-44 may file a petition for declaratory ruling with
the commission at any time in the designation process. The

holder of an interest in agricultural lands that qualifies for

the land conservation incentives tax credit under section 235-




HB2518HD1SD1
Page 2

may petition the commission for designation of the agricultural

lands as important agricultural lands, and, upon designation,

enjoy the incentives for important agricultural lands provided

under section 205-46."

HB2518HD1SD1_AGR_03-18-08_EDT



Emailed to: testimony@Capitol.hawaii.gov

Mar. 16, 2008
Denise Antolini 59-463 Alapi'o Road Papikea, O'ahu 96712
(808) 638-5594

Senate Economic Development and Taxation Committee
Hearing March 18, 2008
1:15 p.m. Conf. Room 224

Dear Chair Fukunaga, Vice Chair Espero, and Members of the Committee:
| write in strong support of HB2518 HD1 SD1, providing tax credits for land conservation.

The State of Hawaii needs -- NOW, this session -- a broader range of land conservation tools to protect
the "crown jewels" of our coastal, agricultural, and rural landscape.

For proposed public-private acquisitions, such as the Galbraith agricultural lands in Central O ahu,
" the Turtle Bay property on the North Shore, and the many other high priority needs around the state,
this new tool of tax credits for willing landowners is critical to add to the toolbox.

The cost to the state is "pennies on the dollar" compared to the benefits, particularly now when the real
estate market has slowed down considerably. With appropriate safeguards to ensure proper valuation,
this tool can result in considerable long-term savings to taxpayers through avoided costs of development.

Twelve other states in the country have this kind of tax credit for conservation program --
Hawaii shouid proudly become the 13th state to join this effort that brilliantly
leverages state and private resources for permanent land conservation.

Mahalo for your support.
Sincerely,

Denise Antolini
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TESTIMONY BEFORE THE SENATE COMMITTEE
ON ECONOMIC DEVELOPMENT AND TAXATION

HB 2518 HD1 SD1
RELATING TO LAND CONSERVATION
March 18, 2008
Chair Fukunaga and Members of the Committee:

My name is Stephanie Whalen. I am President and Research Director of the Hawaii Agriculture
Research Center (HARC). I am testifying today on behalf of the center, our research and support
staff, and our members and clients.

HARC strongly supports HB 2518 HD1 SD1 Relating to Land Conservation.

In order to preserve some of the lands of Hawaii incentives are important. Because of the unique
land holding situation in Hawaii many land owners do not qualify for the federal tax credits
provided to those helping to preserve lands for the purposes proposed in this measure. Although
there have been efforts to make an exception specifically for Hawaii to allow our land owners to
receive these federal tax credits, those efforts have not been successful.

It is in the public interest of this state to provide those tax credits to ensure some lands for unique
or special use are preserved in perpetuity.

Thank you for this opportunity to provide SUPPORT for HB 2518 HD1 SD1, preserving land in
Hawaii for the public interest.
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Testimony of The Nature Conservancy of Hawai'i
Supporting H.B. 2518, SD1 Relating to Land Conservation
Senate Committee on Economic Development and Taxation
Tuesday, March 18, 2008, 1:15PM, Room 224

The Nature Conservancy of Hawai'i supports H.B. 2518, SD1 Relating to Land Conservation. We
also suggest a few amendments noted below and attached.

Undeveloped private [ands often provide significant benefits and services to the general public such
as watersheds, erosion control, carbon sequestration, green space, recreational opportunities, and
cultural preservation. However, landowners do not presently receive any remuneration for the
ecosystem services their lands provide. While the public depends upon the provision of these
services, society often treats them as essentially free.

For many private landowners, there is significant pressure to convert forests, ranch and agricultural
lands, open spaces, and lands with historical or cultural features to uses that generate greater income
to the landowner. A mix of existing government and private funding for conservation land purchases,
as well tax incentives like those in this bill can enable landowners a variety of options to avoid
conversion and help government achieve a public benefit. Indeed, tax incentives that allow
landowners to retain ownership while committing to protection can help achieve public conservation
priorities without requiring the government to expend many millions more to buy and manage the land
itself. :

We ask that you consider lengthening or, preferably, eliminating the 2012 sunset date in
Section 5 in favor of a reporting requirement by the relevant state agencies.

In other states, it took at least three years before even a nominal number of land owners completed
the land donation tax credit process. In many cases, landowners will want to test the water with a
small donation and follow up a few years later with a more meaningful donation. California adopted a
10-year sunset, prior to which they could assess the effectiveness of their legislation. For many other
states, rather than adopting a sunset provision, they implemented a reporting requirement to gather
data about the use of the tax credits. States have found that the tax credits were useful money
savers in their quest to protect scarce resources. The trend has actually been to amend statutes to
provide more generous incentives to inspire more donations.

Finally, we suggest an amendment to give rule making authority to both DLNR and
Deptartment of Agriculture to assist the Department of Taxation with certifying donations.
And, we suggest an amendment to give penalty authority to the Department of Taxation to
prevent appraisal misstatements.

Attachment
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Suggested amendments by The Nature Conservancy of Hawai‘i to H.B. 2518 SD1
[addition to (j), new (k) and (l), delete sunset]

(j) The chairperson of the board of land and natural
resources and the chairperson of the beocard of agriculture may
adopt rules pursuant to chapter 91 to effectuate this section and
to certify that donations or investments claimed for a tax credit
under this section fulfill a conservation or preservation purpose
pursuant to subsection (c).

(k) The director of taxation, the chairperson of the board
of land and natural resources and the chairperson of the board of
agriculture shall together prepare and submit an annual report to
the Legislature not later than twenty days prior to the convening
of the regular session of the use and effectiveness of the tax
credit provided in this section, including the relevant details
of the value of tax credits claimed and the types of donations
made by taxpayers. The director of taxation my include this
report in that department’s annual report to the legislature.”

(1) Any appraisal prepared pursuant to the requirements of
subsection (e) (1) shall be subject to all requirements, including
the same level of penalties for valuation misstatements, for
appraisals and appraisers under applicable federal law and
regulations governing charitable contributions."

SECTION 4. New statutory material is underscored.

SECTION 5. This Act shall take effect on July 1, 2050, and
shall apply to taxable years beginning after December 31, 2007+
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OFFICE OF HAWAIIAN AFFAIRS

Legislative Testimony
HB 2518, HD 1, SD 1, RELATING TO LAND CONSERVATION
Senate Committee on Economic Development and Taxation

March 18, 2008 1:15 p.m. Room: 224

The Office of Hawaiian Affairs supports the intent of H.B.
2518, H.D. 1, S.D. 1, which would provide an incentive tax
credit for conservation and preservation lands.

OHA has substantive obligations to protect the cultural and
natural resources of Hawai'i for its beneficiaries, the people
of this land. The Hawaii Revised Statutes (HRS) mandate that
OHA “[slerve as the principal public agency in the State of
Hawaiil responsible for the performance, development, and
coordination of programs and activities relating to native
Hawaiians and Hawaiians; . . . and [t]lo assess the policies
and practices of other agencies impacting on native Hawaiians
and Hawaiians, and conducting advocacy efforts for native
Hawaiians and Hawaiians.” (HRS § 10-3)

Because of these mandates, we must examine all proposals with
a view toward the best possible preservation and perpetuation
of constitutionally and judicially protected Native Hawaiian
rights and practices. On its face, this bill appears to
provide for such interests by promoting preservation and
conservation through providing tax incentives for private land
donations.

While OHA appreciates that language was added to this bill
that attempts to address the issue of access, we do not
believe that the new language goes far enough to protect
Native Hawaiian access. OHA notes that Native Hawaiians are
guaranteed a separate and additional layer of access from what
is afforded to the public at large. Moreover, the state has a
responsibility to preserve Native Hawaiian’s constitutionally
and statutorily protected right to access.

Therefore, we would prefer if the bill included specific
language that assured preservation of Native Hawaiian access,
gathering and religious rights and practices within the
donated lands that would qualify for the proposed tax
exemption. Arguably, these rights run with undeveloped land,
but for clarity purposes OHA would prefer language included in
the statutory amendment.



Furthermore, OHA requests that the language relating to public
access that was added to the bill be clarified. In the
statement, “[..] the state agency work with the taxpayer to
identify opportunities for public access if appropriate and
reasonable,” the phrase “if appropriate and reasonable” maybe
too vague and discretionary.

We also have questions about the proposed Section 235 -
(c) (2), which states that the tax credit would apply to an
eligible State taxpayer who “voluntarily invests in the
management of land to protect or enhance a conservation or
preservation purpose under a land protection agreement,
conservation management agreement, or other legal instrument
that is consistent with a conservation or preservation
purpose.” This subsection needs to be clarified so that
people do not profit or get subsidized for fulfilling
management responsibilities that they already have and should
be completing. What qualifies as investment and appropriate
land management? Also, must this management investment be
toward a conservation or preservation purpose that will run
with the land in perpetuity, as in the case of a conservation
easement, or could the management investment be a temporary
one that may lead to development of the same parcel?

Thank you for the opportunity to testify and for considering
our concerns.



THE TRUST FOR PUBLIC LAND'S TESTIMONY IN SUPPORT
’ HB 2518
Senate Comumitice on Econemic Development and Taxation
Tuesday, March 18, 2008, 1:15 pan., Room 224
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Dear Chairperson Fukunaga and Vice Chair Espero:

- The Trust for Public Land (TPL) supports HB 2518 Relating to Land Conservation.

¥ As development and urban sprawl increase, concern about the fiture of land use-and
its relation to Hawai'i’s natural resources, economy and heritage have come to the

« forefront of community concern. Some of thése concerns are profected-and embodied
in tecent laws providing funding for the acquisition of private lands for public
conservation purposes. The recent State Legacy Lands Actis but one example.

Funding from programs such as the Legacy Lands Conservation Program yield great
benefits to the peopie of Hawat’i, but further incentives are necessary to provide
alternatives to the treméndous financial pressures fo convert needed agricultural or
conservation land to other uses that generate greater revenue. It is also impossible for
the government to acquire and take care of all of these lands.

H.B. 2518 provides a voluntary incentive for private landowners to protect our
precicus lands and offers an alterpative to agquisition dand government management.
It advances conservation by creating a competitive class:of land use in an economy
where conversion by private landowners to other uses are an attractive or economic
necessity.

We urge you to support FIB 2518,

Mahalo for this opportunity to testify,
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126 Queen Street, Suite 304 TAX FOUNDATION OF HAWAII Honolulu, Hawaii 96813 Tel. 536-4587

SUBJECT: INCOME, Land conservation incentives tax credit
BILL NUMBER: HB 2518, SD-1
INTRODUCED BY: Senate Committee on Water and Land

BRIEF SUMMARY: Adds a new section to HRS chapter 235 to allow an eligible taxpayer who is the
owner of land to claim a land conservation incentives tax credit if the taxpayer: (1) donates the land in
perpetuity or completes a bargain sale in perpetuity to the state or public or private conservation agency
that fulfills a conservation or preservation purpose provided that any donation or sale that represents a
less-than-fee interest qualifies as a charitable contribution deduction under IRC section 170(h); or (2)
voluntarily invests in the management of land to protect or enhance a conservation or preservation
purpose under a land protection, conservation, or management agreement. Requires the taxpayer to
provide reasonable public access to lands under this section. Donations of land for open space to fulfill
density requirements to obtain subdivision or building permits do not qualify for the credit.

Permits a holder of an interest in agricultural lands to petition the land use commission for designation of
the agricultural lands as important agricultural lands so as to be able to claim the credits proposed in this
measure.

The amount of the tax credit shall be 50% of the fair market value of the land that the eligible taxpayer
donates in perpetuity on or after January 1, 2008 for a conservation or preservation purpose to the state
or public or private conservation agency; or 50% of the amount invested in the management of land.
Limits the credit to $2.5 million per donation regardless of the value or interest in the land. The credit
may be claimed only once per tax year. Delineates procedures for the claiming of the credit by a pass-
through entity. This credit shall be repealed on December 31, 2012.

Credits in excess of a taxpayer’s income tax liability may be applied to subsequent income tax liability.
Claims for the credit, including any amended claims, must be filed on or before the end of the twelfth
month following the close of the taxable year. The director of taxation may adopt rules pursuant to HRS
chapter 91 and prepare the necessary forms to claim the credit and may require proof to claim the credit.

7% 68 2 <6 3% 66

Defines “bargain sale,” “conservation or preservation purpose,” “cultural property,” “eligible taxpayer,”
“interest in land or real property,” “land” and “public or private conservation agency” for purposes of the
measure.

Amends HRS section 205-45 to allow a holder of interest in agricultural land that qualifies for the land
conservation initiative tax credit to petition the commission for the designation of agricultural lands as

important agricultural lands.

EFFECTIVE DATE: July 1, 2050, applicable to tax years beginning after December 31, 2007

141(e-1)



HB 2518, SD-1- Contimied

STAFF COMMENTS: This measure proposes an incentive in the form of an income tax credit to
encourage a landowner to donate, complete a bargain sale to the state or a conservation agency, or
voluntarily invest in the management of land to protect or enhance a conservation or preservation

purpose.

While the credit may be intended as an incentive, it lacks accountability. In considering this measure,
lawmakers should ask themselves just how much will this program cost the state treasury? If this
program required an appropriation, how much would lawmakers be willing to appropriate for this
program? The financial impact of the proposed credit is no different from the expenditure of public
dollars albeit out the back door and hidden from public scrutiny.

Tax credits generally are designed to mitigate the tax burden of those individuals or businesses that do
not have the ability to pay their share of the tax burden. These credits are justified on the basis that low-
income taxpayers should be relieved of the burden imposed by taxes that are not based on the income of
the taxpayer, such as the general excise tax. The proposed credit contained in this measure bears no
relationship to the tax burden of the landowner. Thus, the credit amounts to nothing more than a subsidy

by state government. Such subsidies are more accountable if funded with a direct appropriation of state
funds.

It has been noted that the federal law has incentives for such donations, it should be noted that Hawaii
already conforms to this provision of the federal law by allowing for the deduction of contributions made
to government or nonprofit agencies. The federal government does not have a credit for such donation
to government or charities as this measure proposes. While there may also be other states that have such
credits, they are not as generous as the one proposed in this bill. States where such credits are available
are those states which have relatively vast acreage of land which has very little value anyway. That is not
the case in Hawaii. Thus, comparing Hawaii to those states is like comparing fruit with vegetables.

Given the economic outlook for the state and the financial picture for state government this is a credit

that the state simply cannot afford, for though this is a tax credit, it is nothing more than an expenditure
of tax dollars that would otherwise have paid for a general fund program or service.

Digested 3/17/08
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SENATE COMMITTEE ON ECONOMIC DEVELOPMENT & TAXATION

TESTIMONY REGARDING HB 2739 HD 1SD 1
RELATING TO STATE ENTERPRISE ZONES

TESTIFIER: KURT KAWAFUCHI, DIRECTOR OF TAXATION (OR DESIGNEE)
DATE: MARCH 18,2008

TIME: 1:15PM

ROOM: 224

This bill would provide farmers with an alternative means of obtaining and maintaining
enterprise zone (EZ) benefits.

The Joint House Committee on Economic Development & Taxation and Agriculture
amended the measure by defining a "force majure" event, among other nonsubstantive changes.

The House Committee on Finance passed this measure unamended.

The House of Representatives passed this measure on third reading.

The Senate Committee on Agriculture & Hawaiian Affairs amended the agriculture general
excise tax provision of this measure to provide that entities not conducting genetically-engineered
agricultural production shall not be exempt from the payment of general excise taxes.

The Department of Taxation ("Department") supports the intent of this bill. The

Department defers to the Department of Business, Economic Development and Tourism ("DBEDT")
and the Department of Agriculture regarding this bill's merits.

The State currently provides tax breaks for qualifying businesses in an Enterprise Zone.
Under section 209E-11, Hawaii Revised Statutes (HRS), certain types of businesses in the enterprise
zone that satisfy hiring requirements are exempt from the state general excise and use tax for up to
seven years. Qualified businesses can also claim two partial state income tax credits under section
209E-10, HRS:

1. Anincome tax credit based on taxes due the State. The tax credit is equal to 80 percent of
the taxes due for the first tax year, which decreases by 10 percent for each year thereafter,



Department of Taxation Testimony
HB2739HD 1SD 1
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over the next six years;

2. An income tax credit based on unemployment taxes paid. The tax credit is equal to 80
percent of the unemployment taxes paid during the first year, which decreases by 10 percent
for each year thereafter, over the next six years.

The Department notes that pursuant to HRS 209E-10, DBEDT has been tasked with
certifying to the Department the applicability of the tax credit for a qualified business against any
taxes due to the State.

This bill amends the requirements of the state enterprise zone program by:

1. Allowing the Department of Business, Economic Development, and Tourism to extend tax
incentives to qualifying agricultural businesses for the duration of the effects of a force
majeure;

2. Enabling agricultural businesses to remain eligible for the tax incentives under the Program
during any period of interruption caused by a force majeure event;

3. Adds a definition of "force majure event," "leased employee," and "joint employment" to
HRS § 209E-2, and amends HRS § 209E-2 to include "leased employees" and "joint
employees" in the definition of "full-time employees";

4. Amends HRS § 209E-10 to allow agricultural business as the only businesses that could use
retail sales of value-added products from crops grown within an EZ to count toward
certification for the tax credit.

5. Adds clarifying language to HRS § 209E-11 that an agricultural business is not exempt from
general excise tax on certain gross proceeds of non-genetically engineered agricultural retail
sales.

If the defective date were removed (and assuming approval before June 30, 2008) the
revenue losses are estimated to be $200,000 for fiscal year 2009, $400,000 for fiscal year 2010,
$600,000 for fiscal year 2011 and $550,000 per year thereafter.

It is estimated that the construction of facilities for the agricultural and processing facilities
would cost $25 million over three years, with $5 million being incurred in the first and third years
and $15 million being incurred in the second year. (The figure for construction was revised
downward after consulting with DBEDT. Apparently much of the construction is already in place).
In the fourth year and thereafter, the facilities are assumed to generate $50 million in gross receipts
- and to increase the enterprise zone tax credit by 20%. GET is foregone at the rate of 4% on the
construction costs and at 2% on the gross receipts from the new agricultural and processing
facilities.
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Statement of
THEODORE E. LIU
Director
Department of Business, Economic Development, and Tourism
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Tuesday, March 18, 2008
1:15P.M.
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in consideration of
HB 2739 HD1 SD1
RELATING TO STATE ENTERPRISE ZONES
Chair Fukunaga, Vice-Chair Espero, and Committee members:

The department supports the concept of HB 2739 HD 1 SD1, which allows
agricultural businesses to continue to qualify for zone benefits in case of force
majeure events; includes leased and jointly employed workers in hiring formulas;
changes the timing of employee increases; counts value-added agricultural product
retail sales towards qualification for tax credits, and allows ag producers to qualify for
certification based upon an increase in gross sales rather than employee increases.

There have been many good ideas introduced this legislative session that
support the State’s economic development goals, and we note that no appropriation is
associated with this bill.

Agriculture is a vital component of Hawaii’s economy, preserving open space

essential to tourism and helping to protect our environment. Currently, there are more

than 5500 farms, but as of January 2007, only 32 participated in the Enterprise Zone (EZ)



Program. In 2006, only 12 of the 32 firms qualified for benefits, 4 companies did not
qualify and the remaining 16 farmers did not file their annual reports. Common reasons
for not filing included closing the business or knowing that certification criteria had not
been met.

This bill also helps farmers cope with natural disasters by allowing them to retain
EZ eligibility when their operation has been negatively affected and then resume
production, with the time added to their full participation period. This change would
have benefited many farmers affected by the Spring 2006 floods on Oahu and Kauai and
a few on the Big Island whose water systems were damaged by the Kiholo earthquake.

The department, however, identifies two areas that need to be addressed. The first
is on page 5, Section 4 subsection (a). This describes the requirement for qualification

for a “new” business. For new ag businesses, they can include their retail value-added

receipts for certification. but do not have the option to increase their gross sales instead of
hiring more workers. Whereas page 6 subsection (b) states the criteria for “existing” ag
businesses as allowing the gross sales option, but not the ability to include value-added
retail receipts. The changes on the attachment will sync the two new proposals.

The second change contained on page 6, lines 14-16, establishes the base

employee count from the time the business opened for operation and not when they

applied into the EZ program as is currently practiced. The implication is that a business
that has been around for 30, 40, or 50 years, can apply and use their base employee count
from 30, 40, or 50 years ago, and if they increased their staff by 10% in the first year, and
15% in years two to seven, they would automatically fulfill this requirement for benefits

that would apply 23, 33, or 43 years later. It will be difficult to obtain credible data from



companies that have been for over 10 years. It would be difficult to verify and difficult to
enforce. Furthermore, this would conflict with the purpose of the EZ program which is to
encourage economic growth in our communities foday. We would recommend omitting
the changes stated on lines 14 to 16. |

Thank you for the opportunity to offer these comments.



ATTACHMENT TO DBEDT TESTIMONY ON HB 2739 H.D. 1 S.D.1 3/14/08
SECTION 4. Section 209E-9, Hawaii Revised Statutes, is
amended by amending subsections (a) and (b) to read as
follows:

(a) Any business firm may be eligible to be designated a
qualified business for purposes of this chapter if the
business: :

(1) Begins the operation of a trade or business
within an enterprise zone;

(2) During each taxable year has at least fifty per
cent of its enterprise zone establishment's gross
receipts attributable to the active conduct of
trade or business within the enterprise zone;

(3) Increases its average annual number of full-time
employees by at least ten per cent by the end of
its first tax year of participation; and

[(4)] (A) During each subsequent taxable year at
least maintains that higher level of
employment [+]; or
(B) Increases its gross sales of agricultural
crops or agricultural products produced within
the enterprise zone by two per cent annually."

provided that receipts from value-added products made from
crops grown within an enterprise zone and sold at retail
pursuant to the limits of subsection (e) shall count
towards the gross receipts required under paragraph (2) for
business firms engaged in producing or processing
agricultural products.

(b) A business firm also may be eligible to be designated
a qualified business for purposes of this chapter if the
business:

(1) Is actively engaged in the conduct of a trade or
business in an area immediately prior to an area
being designated an enterprise zone;

(2) Meets th